Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  LIBRARY 


Re«.ri  APR  1  ■>  1920 


/  0  Y 


f 


1 


This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  <8=>  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— 7^15  is  the 
Key^Number  Annotation. 


UNITED  STATES 

CIRCUIT  COURTS  OF  APPEALS 

REPORTS 


WITH  KEY-NUMBER  ANNOTATIONS 


WITH  TABLE  OF  0A8BS  IN  THE  UNITBD  STATES  GIBCUIT  C0UBT8  OF  APPEALS 
WHICH  HAVE  BEEN  PASSED  UPON  BY  THE  SUPBEMB 
COUBT  OF  THE  UNITED  STATES 


VOLUME  168 


ST.  PAUL 

WEST   PUBLISHING  CO. 

1920 


CJOPTMGHT,  1920 
BY 

WEST  PUBLISHING  COMPANY 
(168  CCA.) 


APR  1  z  ]m 


JUDGES 


OP   THB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
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Hon.  CLARBNCB  HALE,  District  Judge,  Maine Portland.  Me. 

iion.  JAMES  M.  MORTON,  Jr.,  District  Judge,  Massachusetts Boston,  Ma&s. 

Hon.  BDGARALDRICH,  District  Judge.  New  Hampshire Littleton.  N.  H. 
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Hoa.  HENRT  O.  WARD.  Circuit  Judge New  York,  N.  T. 

Hon.  HBNRT  WADE  ROGERS,  Circuit  Judge New   Haven,    Conn. 

Hon.  CHARLES  M.  HOUGH.  Circuit  Judge New  York,  N.  Y. 

IHOB.  MAilTIN  T.  MANTON.   Circuit  Judge New  York.  N.  Y. 
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Hon.  THOMAS   G.   HAIGHT.   Circuit   Judge   Jersey  City.  N.  J. 

Hon.  HUGH  M.  MORRIS,  District  Judge.  Delaware Wilmington.  Del. 

Hon.  JOHN  RBLLSTAB,  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  CHARLES  F.  LYNCH,  District  Judge* Newark.  N.  J. 

Hon.  J.  WARRBN  DAVIS,  District  Judge.  New  Jersey  Trenton.  N.  J. 

Hon.  J.  WHITAKER  THOMPSON.  District  Judge.  E.  D.  Pennsylvania... Philadelphia.  Pa. 
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*  Appointment  confirmed  July  1«  1919. 
168  C.C  JL  iv 


V»  168  C.  C.  A.  BBPOBT8 


FOURTH  CIRCUIT 

Hod.  BDWARD  D.  WHITE.  Circuit  Justice ;.... Washington,   D.   a 
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Hon.  MARTIN  A.  KNAPP,  Clrottit  Judge Washington,   D.  O. 

Hon.  CHARLES  A.  WOODS,  Circuit  Judge MaHon.  8.  C 

Hon.  JOHN  C.  ROSE,  District  Judge,  ICanrland Baltimore.   Md. 

Hon.  HENRT  G.  CONNOR.  District  Judge,  B.  D.  North  Carolina Wilson.  N.  a 

Hon.  JAMES  B.  BOYD.  District  Judge.  W.  D.  North  Carolina Greensboro,  N.  O. 

Hon.  HBNRT  A.  MIDDLETON  SMITH,  District  Judge,  B.  D.  a  0 Charleston.  S.  C. 

Hon.  JOSEPH  T.  JOHNSON.  District  Judge,  W.  D.  S.  C* Greentille,  S.  C. 

Hon.  HENRY  H.  WATKINS,  District  Judge.  W.  D.  8.  0.» Anderson.  S.  C 

Hon.  EDMUND  WADDILU  Jr.,  District  Judge.  B.  D.  VlrglnU Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWBLU  District  Judge.  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge.  N.  D.  Weet  Virginia Phlllppl,  W.  Va. 

Hon.  BBNJAMIN  F.  KBLLBR,  DUtrict  Judge,  8.  D.  Weet  VlrglnU.... Charleston,  W.  Va. 
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Hon.  RICHARD  W.  WALKER,  Circuit  Judge Huntsvlile,  Ala. 

Hon.  ROBERT  LYNN  BATTS,  Circuit  Judge* AusUn,  Tex. 

Hon.  HENRY  D.  CLAYTON.  District  Judge,  N.  and  M.  D.  Alabama.... Montgomery,  Ala. 

Hon.  WILLIAM  I.  GRUBB.  District  Judge.  N.  D.  Alabama Birmingham,  Ala. 

Hon.  ROBERT  T.  ERVIN.  District  Judge,  S.  D.Alabama Mobile.  Ala. 

Hon.  WILLIAM  B.   SHEPPARD,  District  Judge,  N.  D.  Florida Pensacola.  Fla. 

Hon.  RHYDON  M.  CALL.  District  Judge,  S.  D.  Florida JacksouTUle,  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge,   N.    D.  Georgia AtlanU,   Ga. 

Hon.  SAMUEL  H.  SIBLEY.  District  Judge.  N.  D.  Georgia^ Athens.   Ga. 

Hon.  BEVERLY  D.  EVANS.  District  Judge,  S.  D.  Georgia   Savannah.   Ga. 

Hon.  RUFUS  B.  FOSTER.  District  Judge.  B.  D.  Louisiana New  Orleans,  La. 

Hon.  GEORGE  W.  JACK.  District  Judge.  W.  D.Louisiana Shreveport,    La. 

Hon.  EDWIN   R.  HOLMES.  District  Judge.  N.  and  S.  D.  Mississippi  Jackson,  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,    B.   D.   Texas Sherman,   Tex. 

Hon.  BDWARD  R.  MEEK.  District  Judge.  N.  D.  Texas Dallas.  Tex. 

Hon.  JAMBS  CLIFTON  WILSON.  District  Judge,  N.  D.  Texas Ft.  Worth,  Tex. 

Hon.  DUVAL  WEST.  District  Judge.  W.  D.  Texas San  Antonio.  Tex. 

Hon.  JOSEPH  C.  HUTCHESON.  Jr..  District  Judge.  S.  D.  Texas  Houston.  Tex. 

Hon.  WILLIAM  R.  SMITH.  District  Judge.  W.  D.  Texas El  Paso,  Tex. 

SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAT,  Circuit  Justice .Washington,    D.   O. 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge* Cincinnati,  Ohio. 

Hon.  LOYAL  B.  KNAPPBN.  Circuit  Judge Grand   Rapids,   Mloh. 

Hon.  ARTHUR  C.  DBNISON.  Circuit  Judge Grand  Rapids,  Mloh. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge.  B.  D.  Kentucky Maysviile,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,   W.    D.   Kentucky Louisville.   Ky. 

Hon.  ARTHUR  J.  TUTTLE.  District  Judge,   B.   D.   Michigan Detroit.  Mich. 
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Hon.  JOHN  M.  KILLITS,  District  Judge.  N.  D.  Ohio Toledo,  Ohia 
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Hon.  JULIAN  W.    MACK,   Circuit  Judge Chicago.    IlL 

Hon.  SAMUEL   ALSCHULBR,    Circuit   Judgo Chicago,    IlL 

'Died  May  8.  1919.  « Resigned  August,  1919. 

*  Appointed  July  22.  1919.  to  succeed  '  Appointed  August  5.  1919. 

Joseph  T.  Johnson.  *  Retired  pursuant  to  the  statute. 
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Hon.  WALTER  L  SMITH,  Circuit  Judge Council   Bluffs,  Iowa. 
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Hon.  JACOB  TRIBBER,  DUtrlct  Judge,  E.  D.   Arkansas Little  Rock,  Ark. 

Hon.  FRANK  A.  YOUMANS.   District  Judge.  W.  D.  Arkansas Ft.  Smith,  Ark. 

Hon.  ROBERT  B.  LBWIS.  Dlstrtct  Judge,   Colorado DenTer,  Colo. 
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(256  Fed.  ^7) 

EASTERN  S.  S.  CORPORATION  v.  GREAT  LAKES  DREDGE  &  DOCK  CO. 

GREAT  LAKES  DREDGE  &  DOCK  CO.  v.  EASTERN  S.  S.  CORPORATION. 

(Circuit  Coort  of  Appeals,  First  Circuit.    March  7.  1919.) 

Nos.  1354,  1355. 

1.  Shipping  €=s>201 — Limited  LiABiLirr— "Vessel." 

A  temporarily  sunken  drlllboat,  used  for  removing  ledges,  held  a  ''ves- 
sel." within  Rev.  St.  f §  4283-4289  (Comp.  St.  §§  8021-8027),  limiting  the  lia- 
bility of  vessel  owners  for  collisions  occurring  without  their  privity  or 
knowledge. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Vessel.] 

2.  Shipping  «=s>208 — Limited  Liability — Agent's  Knowledge. 

The  privity  or  knowledge  of  a  vessel  owner's  superintendent  having 
general  control  and  direction  of  its  business  at  Boston  held  the  owner's 
knowledge  or  privity,  within  Rev.  St  $§  4283-4289  (Comp.  St.  f §  8021-8027), 
limiting  the  vessel  owner's  liability  for  damages  incurred  without  his 
privity  or  knowledge. 

3.  Shipping  ^=»209(3) — Limited  Liabilitt — ^Evidence. 

Evidence  that  owner  of  a  drlllboat  was  notified  of  its  sinking  some 
three-fourths  of  an  hour  before  a  steamship  collided  with  it,  that  he  was 
then  some  three  miles  from  the  wreck,  etc.,  does  not  sustain  a  finding 
that  he  had  suflScient  opportunity  to  mark  the  wreck  after  receiving  news 
of  the  sinking  and  before  the  collision. 

4.  Navigable    Watebs    ^=s»24 — Wbeck — Duty    to    Mabk — Knowledge    of 

Owner. 

Act  March  3,  1899.  f  15  (Comp.  St.  $  9920),  requiring  owners  of  crafi 
sunken  in  navigable  channpls  to  mark  their  location,  is  a  criminal  statute, 
and  the  duty  imposed  does  not  arise  until  the  owner  receives  knowledge 
that  his  vessel  has  been  sunk. 

5u  Shipping  €=»208 — Negligence — Marking  Wbeck. 

A  dredge  company,  locating  its  drlllboat  on  a  ledge  in  a  Boston  harbor 
channel,  is  charged  with  knowledge  that  accidents  were  liable  to  occur 
if  it  sank  and  was  not  marked  in  a  suitable  manner,  and  it  was  negli- 
gent if  it  failed  to  man  the  drlllboat  with  men  instructed  and  reasonably 
competent  to  perform  the  marking. 

6.  Shipping  €=s>209C3) — Negligence—Evidence. 

Evidence  that  foreman  of  a  drlllboat  had  some  25  years'  experience 
and  knew  what  should  be  done  in  case  the  boat  sank,  although  he  was 
negligent  in  failing  to  mark  the  wreck,  held  not  to  show  that  he  was  incom- 
petent, or  that  his  employer  should  reasonably  have  known  that  he  was. 

7.  Shipping  ^=»209(3) — Negligence — Evidence. 

Evidence  that  engineer  on  a  drlllboat  had  never  been  instructed  to 
mark  the  boat  in  case  it  sank,  and  did  not  know  this  was  required,  did 
not  establish  the  owner's  personal  negligence. 

8.  Shipping  ^=»207 — Limitation  of  Inability — Negligence. 

A  dredge  company  held  chargeable  personally  for  damages  resulting 
from  a  collision  with  its  sunken  drlllboat.  where  it  failed  to  Instruct  a 
watchman  to  mark  the  boat  in  case  it  sank. 

9.  Shipping  #=:»209(3) — Limited  Liability — Burden  of  Pboof. 

A  vessel  owner,  seeking  to  limit  its  liability  for  damages  resulting  from 
a  collision,  has  the  burden  of  showing  that  it  exercised  reasonable  care 
and  diligence  in  manning  its  boat  with  competent  men. 

10.  Collision  €=»130 — Damages — ^Interest. 

Awarding  a  vessel  injured  by  collision  interest  on  damages  for  loss  of 

property  from  date  of  collision,  on  sums  paid  for  repairs  from  dates  of 
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payment,  and  on  demurrage  from  time  when  damages  were  liquidated,  fs 
within  court's  discretion. 

11.  Admiealty  ^=>124 — Costs — ^Mileage. 

Milen^  of  witness  in  a  maritime  collision  case  held  taxable  from  the 
place  from  which  he  was  summoned,  although  his  domicile  was  at  a 
nearer  point 

Anderson,  .Circuit  Judge,  dissenting  in  part. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;   James  M.  Morton,  Judge. 

Petition  to  limit  liability  by  the  Great  Lakes  Dtedge  &  Dock  Com- 
pany, to  which  the  Eastern  Steamship  Corporation,  as  damage  claim- 
ant, filed  an  answer.  From  a  decree  (250  Fed.  916),  both  parties  ap- 
peal. Affirmed  upon  appeal  of  Great  Lakes  Dredge  &  Dock  Company, 
and  appeal  of  the  Eastern  Steamship  Company  dismissed,  without 
costs. 

Charles  E.  Kremer,  of  Chicago,  111.,  and  Fitz-Henry  Smith,  Jr.,  of 
Boston,  Mass.,  for  Great  Lakes  Dredge  &  Dock  Co. 

Edward  S.  Dodge,  of  Boston,  Mass.,  and  Benjamin  Thompson,  of 
Portland,  Me.,  for  Eastern  S.  S.  Corporation. 

Before  BINGHAM,  JOHNSON,  and  ANDERSON,  Circuit 
Judges. 

BINGHAM,  Circuit  Judge.  No.  1355  is  an  appeal  from  a  decree  of 
the  District  Court  for  Massachusetts,  dismissing  the  petition  of  the 
Great  Lakes  Dredge  &  Dock  Company,  brought  under  sections  4283- 
4289  of  the  Revised  Statutes  (Comp.  St.  §§  8021^8027),  to  have  its  lia- 
bility to  the  Eastern  Steamship  Corporation  for  a  collision  between 
the  corporation's  steamship,  the  Massachusetts,  and  the  dredge  com- 
pany's drillboat  No.  4  determined,  and,  if  liable,  the  damages  limited. 

Appeal  No.  1354  arises  out  of  the  subject-matter  of  the  appeal  in 
No.  1355  and  involves  certain  questions  that  become  material  only  in 
case  the  dredge  company  is  held  liable  for  the  collision,  but  is  entitled 
to  have  its  damages  limited. 

The  collision  occurred  July  5,  1913,  at  about  8:18  a,  m.,  at  which 
time  the  drillboat  lay  submerged  in  the  channel  of  Boston  Harbor  on 
what  is  known  as  the  Spectacle  Island  upper  ledge.  Under  the  direc- 
tion of  the  court  fhe  drillboat  was  appraised  as  she  lay  on  the  bottom 
at  $13,568,  and  a  stipulation  for  that  amount  was  filed  by  the  dredge 
company. 

In  the  District  Court  the  dredge  company  was  held  personally  and 
solely  at  fault,  and  damages  were  assessed  at  $70,499.65,  with  costs 
of  $617.92. 

We  fully  agree  with  the  findings  and  rulings  of  the  court  below  that 
the  dredge  company  was  at  fault  in  that  its  subordinate  agents  and 
servants  failed  to  exercise  reasonable  care  to  mark  the  drillboat  after 
it  was  sunk,  and  that  the  Massachusetts  was  not  at  fault  in  failing  to 
discover  the  wreck  in  season  to  avoid  the  collision.  The  dredge  com- 
pany, however,  contends  that  it  was  not  personally  at  fault ;  that,  on  a 
fair  consideration  of  the  evidence  contained  in  the  record,  it  was  with- 
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out  that  privity  or  knowledge  essential  to  charge  it  with  personal  re- 
sponsibility. 

The  evidence  discloses  that  drillboat  No.  4  was  about  132  feet 
long,  33  feet  beam,  and  about  8  feet  deep;  that  it  was  divided  into 
five  water-tight  compartments,  and  carried  a  boiler,  drilling  machinery, 
four  two-cylinder  engines,  and  other  apparatus  used  in  connection 
with  its  work.  It  was  built  of  steel,  and,  when  at  work  on  a  ledge, 
was  held  in  place  by  four  spuds  or  iron  legs  65 1/^  feet  long,  about  23^/2 
inches  square,  and  weighing  12^^  tons  each.  The  spuds  were  moved  up 
and  down  in  casings  about  13  feet  long.  The  casings  at  their  lower 
ends  were  flush  with  the  bottom  of  the  boat  and  extended  above  the 
deck  about  6  feet.  The  spuds  were  located  near  the  corners  of  the 
boat,  and  their  lower  ends,  which  were  tapered  to  about  6  or  8  inches 
square,  rested  on  the  ledge  or  bottom.  They  were  raised  or  lowered 
by  steam  engines  operating  geared  pinions  engaged  in  a  rack  on  each 
spud.  There  was  a  valve  on  the  engines,  which,  on  being  turned  in  a 
given  direction,  would  permit  the  engines  automatically  to  aid  in  mov- 
ing the  spuds  up  or  down  according  as  the  tide  rose  or  fell.  When  the 
spuds  stood  perpendicularly,  the  boat  would  work  up  and  down  auto- 
matically with  the  tide;  but  sometimes  they  would  jam,  and  to  pro- 
vide for  such  cases  steam  was  kept  on  the  engines.  The  drillboat  was 
towed  from  the  Great  Lakes  around  through  the  St.  Lawrence  to  Bos- 
ton Harbor.  When  being  towed,  the  spuds  are  raised  and  held  by 
pawls  fastened  to  the  deck. 

In  the  summer  of  1913  the  dredge  company  had  a  contract  with 
the  United  States  government  for  the  removal  of  ledges  in  Boston  Har- 
bor. Under  this  contract  drillboat  No.  4  had  been  at  work  for  about 
two  weeks  before  the  accident  on  a  ledge  almost  in  the  center  of 
the  deep  channel,  which  at  that  point  was  something  over  a  quarter 
of  a  mile  wide.  There  was  some  twenty-six  feet  of  water  over  the 
ledge,  so  that  only  vessels  of  very  deep  draft  paid  any  attention  to  it. 
It  was  the  plan  of  the  government  to  make  a  35-foot  channel  which 
would  be  safe  for  ships  of  the  deepest  draft.  No  work  was  done  by 
the  drillboat  during  the  day  and  night  of  July  4.  About  6  o'clock 
on  the  evening  of  July  4,  the  night  crew,  when  the  drill  was  not  work- 
ing, consisting  of  Folz  and  Murphy,  went  aboard.  Folz  acted  as 
watchman  and  mechanic;  Murphy  acted  as  fireman.  High  water 
occurred  about  midnight.  In  the  neighborhood  of  1  o'clock  Folz, 
who  had  been  working  in  the  pump  room,  noticed  that  the  drillboat 
had  taken  a  pronounced  list.  He  went  on  deck  and  found  that  the 
two  front  spuds  had  jammed,  so  that  that  side  was  not  lowering  with 
the  tide,  but  was  then  from  a  foot  to  15  inches  higher  than  the  back 
side  of  the  boat.  He  tried  to  start  the  spuds  with  the  engines,  but 
was  unsuccessful.  He  then  called  Murphy,  and  they  worked  at  the 
spuds  with  bars,  but  with  no  better  success.  As  the  tide  continued  to 
ebb,  the  boat  tilted  more  and  more.  Attached  to  the  drillboat  were 
two  scows  carrying  dynamite,  a  yawlboat,  and  a  rowboat.  About 
1  -45  a.  m.,  finding  that  the  drillboat  was  sliding  and  about  to  tip  over, 
they  jumped  upon  one  of  the  dynamite  scows.  One  of  the  two  ropes 
which  held  the  scows  to  the  drillboat,  being  entangled  with  the  fenders 
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hanging  over  the  side  of  the  drillboat  and  it  being  dark,  they  cut,  and 
the  other  parted  when  the  drillboat  tipped  over. 

There  were  plenty  of  oars  for  the  yawlboat  and  the  rowboat  on  the 
deck  of  the  drillboat,  but  they  were  washed  overboard  before  the  men 
took  to  the  scows,  and  there  was  only  one  oar  in  the  yawlboat.  The 
scows  and  yawlboat  with  the  men  drifted  on  the  outgoing  tide  towards 
the  lower  harbor  until  about  3 :30  a.  m.,  when  they  were  picked  up  by 
the  tug  Sadie  Ross  and  were  slowly  hauled  up  past  the  sunken  drill- 
boat  No.  4  to  drillboat  No.  8,  belonging  to  the  dredge  company,  and 
which  was  located  about  6,400  feet  further  up  the  harbor.  As  they 
came  past  drillboat  No.  4,  it  would  have  been  entirely  feasible  for 
them  to  have  stopped  and  anchored  the  yawlboat  to  the  sunken  drill- 
boat,  whose  sand  pipes  were  then  extending  out  of  the  water  some  3 
and  6  feet,  respectively,  and  thus  have  marked  it  as  a  warning.  This, 
however,  was  not  done.  They  reached  drillboat  No.  8  at  about  5:30 
a.  m.  About  6  a.  m.  a  Boston  police  boat  called  at  drillboat  No.  8 
and  inquired  if  the  men  who  had  been  adrift  were  there,  and  on 
receiving  an  affirmative  answer  left,  without  being  told  of  the  wreck  or 
asked  to  mark  it.  About  6:15  or  6:20  the  day  crew  of  No.  4  arrived 
at  drillboat  No.  8,  with  Hancock,  the  foreman  of  No.  4,  and  after 
making  observations  of  the  wreck,  and  seeing  that  the  sand  pipes  were 
projecting  out  of  the  water,  as  he  thought  some  2 1/^  and  5  or  6  feet, 
Hancock  went  ashore  with  the  men,  including  Folz,  to  find  Superin- 
tendent Williams.  While  they  were  ashore  looking  for  Mr.  Williams, 
the  steamship  Massachusetts  came  in  from  New  York  and  at  about 
8:18  ran  into  the  wreck,  which  was  then  submerged. 

[  1  ]  In  considering  the  right  of  the  dredge  company  to  a  limitation 
of  its  liability  under  section  4283,  it  is  necessary  to  determine  wheth- 
er its  drillboat  No.  4  was  a  vessel,  as  defined  in  section  4289,  as  amend- 
ed by  Act  June  19,  1886,  c.  421,  §  4,  24  Stat.  80  (Comp.  St.  §  8027). 

The  word  "vessel,"  as  there  defined,  applies  "to  all  seagoing  ves- 
sels, and  also  to  all  vessels  used  on  lakes  or  rivers  in  inland  naviga- 
tion, including  canal  boats,  barges  and  lighters,"  and  has  been  held 
to  include  a  barge  without  motive  power  used  for  transporting  excur- 
sion parties  (In  re  Myers  Excursion  &  Navigation  Co.  [D.  C]  57  Fed. 
240 ;  The  Republic,  61  Fed.  109,  9  C.  C.  A.  386) ;  a  mud  scow  used  in 
Boston  Harbor  for  moving  mud  (In  re  Eastern  Dredging  Co.  [D.  C] 
138  Fed.  942) ;  a  scow  originally  constructed  and  used  for  carrying 
stone,  and  later  provided  with  a  derrick  and  used  for  raising  stone 
(The  Sunbeam,  195  Fed.  468,  115  C.  C.  A.  370) ;  and  a  scow  carrying 
a  pile  driver  permanently  attached  thereto  (In  re  Sanford  Ross  [D. 
C]  196  Fed.  921,  Id.,  204  Fed.  248,  122  C.  C.  A.  516). 

Revised  Statutes,  §  3  (Comp.  St.  §  3),  defines  what  craft  are  vessels 
for  the  purposes  of  the  maritime  law,  and  in  In  re  Eastern  Dredging 
Co.  (D.  C.)  138  Fed.  942,  944,  it  was  held  that  "all  craft  which  are 
vessels  for  the  purposes  of  the  maritime  law  are  vessels  within  the 
intent  of  the  act  as  it  now  stands,"  meaning  within  the  intent  of  the 
act  of  1851  (sections  4283-4289)  as  amended  in  1886.  In  the  case  of 
Charles  Barnes  Co.  v.  One  Dredgeboat  (D.  C.)  169  Fed.  895,  Judge 
Cochran,  after  an  extended  review  of  the  cases  in  an  endeavor  to  as- 
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certain  what  was  a  vessel  within  the  meaning  of  section  3,  held  that  a 
navigable  structure,  intended  for  the  transportation  of  a  permanent 
cargo,  and  that  had  to  be  towed  in  order  to  navigate  was  a  vessel. 
The  vessel  there  in  question  was  a  pumpboat.  It  consisted  of  a  float- 
ing structure,  equipped  with  an  engine,  boiler,  pumps,  pipes,  and  cap- 
stans, which  were  permanently  attached,  and  it  was  used  for  pumping 
out  coal  barges. 

Drillboat  No.  4  was  a  navigable  structure  having  a  permanent 
cargo,  viz.  its  engines,  boiler,  drilling  machinery,  etc.,  which  it  trans- 
ported from  place  to  place  for  the  purpose  of  removing  ledges  in  navi- 
gable waters  and  as  an  aid  to  commerce  and  navigation.  It  was  not 
a  floating  dry  dock  intended  to  be  permanently  moored,  as  was  the 
case  in  Cope  v.  Vallette  Dry  Dock  Co.,  1 19  U.  S.  625,  7  Sup.  Ct.  336, 
30  L.  Ed.  501 ;  but  was  intended  and  used  for  the  transportation  of  a 
cargo  which  it  carried  from  place  to  place  to  remove  ledges.  We  are 
therefore  of  the  opinion  that  it  was  a  vessel,  within  the  meaning  of 
sections  4283-4289,  as  construed  in  the  cases  above  cited. 

We  also  think  that  the  drillboat,  by  being  temporarily  sunk,  did  not 
cease  to  be  a  vessel,  and  that  the  dredge  company  is  not  to  be  deprived 
of  the  benefit  of  the  provisions  of  section  4283,  provided  the  fault  that 
caused  the  collision  was  without  its  privity  or  knowledge,  or  that  of 
its  general  manager^  Williams.  In  the  Sanford  Ross  (D.  C.)  196  Fed. 
921,  926,  an  accident  occurred  on  a  scow  fitted  out  as  a  pile  driver 
while  it  was  resting  upon  the  bottom  at  low  tide,  and  it  was  held  that 
the  scow  did  not  lose  its  character  of  a  vessel  by  being  grounded  tem- 
IX)rarily,  as  it  was  the  intention  that  it  should  be  towed  before  proceed- 
ing to  the  next  position  for  driving  piles. 

In  the  District  Court  the  dredge  company's  claim  for  a  limitation 
of  liability  was  denied  upon  the  grounds:  (1)  That  the  drillboat,  at 
the  time  it  was  sunk,  was  improperly  manned,  in  that  neither  Folz  nor 
Murphy  were  men  fitted  to  exercise,  under  conditions  which  might 
reasonably  be  foreseen,  prudent  and  careful  seamanship,  and  was 
therefore  unseaworthy;  that  this  fault  was  attributable  to  the  peti- 
tioner personally,  and  was  the  cause  of  the  accident,  as  Folz  and  Mur- 
phy, whose  duty  it  was  to  take  steps,  after  the  sinking,  to  warn  other 
vessels  of  the  wreck,  failed  to  do  so  because  of  their  incompetency; 
and  (2)  that  Act  March  3,  1899,  c.  425,  §  15,  30  Stat.  1152  (Comp. 
St.  §  9920),  as  construed  in  the  Anna  M.  Fahy,  153  Fed.  866,  83  C. 
C.  A.  48,  in  The  Macy,  170  Fed.  930,  96  C.  C.  A.  146,  in  Weisshaar 
V.  Kimball  S.  S.  Co.,  128  Fed.  397,  402,  63  C.  C.  A.  139,  65  L.  R.  A. 
84,  and  in  J.  Smith  &  Sons,  Inc.,  193  Fed.  395,  113  C.  C.  A.  391,  made 
it  the  personal  duty  of  **the  owner  of  such  sunken  craft  to  immediately 
mark  it,"  and  that  this  duty  could  not  be  delegated,  so  as  to  relieve 
the  owner  from  responsibility.  In  holding  the  dredge  company  lia- 
ble on  this  ground,  the  court  evidently  assumed  that,  inasmuch  as 
Williams  was  the  general  superintendent  of  the  petitioner's  operations 
around  Boston  and  the  petitioner  was  a  corporation,  the  privity  or 
knowledge  of  Williams  was  the  privity  or  knowledge  of  the  petition- 
er, for  it  found  "that  Williams  was  informed  that  the  drillboat  had 
sunk  early  enough  so  that,  if  he  had  sharply  set  about  marking  the 
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wreck,  he  could  have  done  so  before  the  collision,"  and  that  his  neg- 
ligent and  unexcused  failure  to  do  so  was  a  disregard  of  the  statutory 
duty  and  attributable  to  the  petitioner  personally. 

[2,3]  We  agree  with  the  court  below  that,  inasmuch  as  Williams 
had  the  general  control  and  direction  of  the  company's  business  at 
Boston,  his  privity  or  knowledge  was  the  privity  or  knowledge  of  the 
corporation.  Craig  v.  Continental  Ins.  Co.,  141  U.  S.  638,  646,  12  Sup. 
Ct.  97,  35  L.  Ed.  886;  Oregon  Round  Lumber  Co.  v.  Portland  & 
Asiatic  S.  S.  Co.  (D.  C.)  162  Fed.  912 ;  The  Erie  Lighter  (D.  C.)  250 
Fed.  490,  494.  But  we  do  not  think  that  the  evidence  warrants  the 
finding  that  he  was  informed  of  the  sinking  of  the  drillboat  sufficient- 
ly early,  so  that  he  could  reasonably  have  been  expected  to  have  mark- 
ed the  wreck  before  the  collision  occurred.  The  collision  occurred 
July  5,  1913,  not  later  than  8:18  a.  m.,  and  the  evidence  was  that  Mr. 
Williams  was  not  informed  of  the  sinking  of  the  drillboat  until  7:30 
that  morning,  when  he  was  found  by  Hancock  at  the  Atlantic  works, 
some  three  miles  or  more  distant  from  the  wreck,  and  that,  upon  pro- 
curing a  launch,  he  and  Hancock  started  for  the  wreck,  and  while  on 
their  way  passed  the  Massachusetts  going  to  her  dock  in  Boston  Har- 
bor. The  collision  had  then  taken  place,  and  we  do  not  think  it  could 
reasonably  be  found  that  he  had  a  sufficient  opportunity  to  mark  the 
wreck  after  he  knew  that  the  drillboat  was  sunk  and  before  the  acci- 
dent occurred. 

[4]  The  statute  of  1899  is  a  criminal  statute,  and  the  failure  of  duty 
on  the  part  of  the  owner  of  a  vessel  sunk  in  navigable  waters  there 
penalized  is  failure  to  mark  the  wreck  after  knowledge  of  the  fact  ne- 
cessitating the  performance  of  the  duty;  and  the  duty  there  imposed 
upon  the  owner  as  a  basis  for  civil  liability  cannot  be  greater  and 
will  not  arise  until  after  knowledge  that  the  vessel  is  a  wreck.  This 
is  the  construction  placed  upon  the  statute  in  The  Fahy  and  other 
cases  above  cited.  The  act  of  1899,  therefore,  is  not,  as  has  been 
suggested,  in  conflict  with  section  4283,  but  in  harmony  with  its  provi- 
sions, for  the  duty  imposed  on  the  owner  is  a  personal  one. 

[5]  Was  it  the  duty  of  the  petitioner  to  see  that  the  drillboat  was 
manned  with  men  fitted  to  exercise,  under  conditions  which  might 
reasonably  be  foreseen,  prudent  and  careful  seamanship,  and  does  the 
evidence  disclose  that  Folz  and  Murphy,  by  previous  training  and  ex- 
perience, were  incompetent,  or  that  Hancock,  the  foreman,  was  like- 
wise incompetent  and  that  this  was  known,  or  ought  to  have  been 
known  to  Williams? 

If  there  was  a  duty  cast  upon  the  owner  to  see  that  the  drillboat 
was  properly  manned,  it  did  not  arise  out  of  a  contract  relation,  for 
there  was  no  contract  between  the  dredge  company  and  the  steam- 
ship company.  The  duty  therefore  arose,  if  at  all,  out  of  some  other 
relationship  of  the  parties,  and  was  one  imposed  by  law  due  to  that 
relationship.  The  law  governing  actions  for  negligence  has  for  its 
foundation  the  rule  of  reasonable  conduct.  That  rule  has  to  do  with 
one's  acts  with  reference  to  the  person,  property,  or  rights  of  another. 
It  is  a  rule  of  relation.  If  there  be  no  relation,  there  is  nothing  upon 
which  the  rule  can  operate.     But  when  one  knows  or  has  reason  to 
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believe  his  conduct  may  affect  injuriously  the  person  or  property  of 
another,  then  a  duty  arises  requiring  him  to  exercise  reasonable  care  to 
see  that  his  acts  do  not  result  injuriously  to  the  person  or  property  of 
that  other.  So,  when  the  dredge  company  located  its  drillboat  on 
the  ledge  in  the  channel  in  Boston  Harbor,  knowing,  as  it  must,  that 
ships  would  be  navigating  in  that  locality  and  that  accidents  were  liable 
to  occur,  in  case  it  sank,  if  it  was  not  marked  in  a  suitable  manner,  the 
law  imposed  upon  it  the  duty  of  manning  the  drillboat  with  men 
charged  with  the  duty  of  marking  the  wreck  and  reasonably  competent 
to  perform  that  duty. 

In  the  District  Court  it  was  found  that  Folz,  Murphy,  and  Hancock 
were  all  thoroughly  competent  men  for  the  operation  of  drillboats,  but 
that  none  of  them  appeared  to  have  been  competent  seamen,  or  to  have 
had  any  general  knowledge  of  vessels  or  the  proper  management  of 
them.  The  evidence  shows  that  Hancock,  at  the  time  of  the  accident, 
had  been  engaged  for  25  or  28  years  in  the  handling  of  drillboats; 
that  he  helped  to  build  drillboat  No.  4  in  1907  or  1908,  and  "bring 
her  out" —  probably  meaning  bring  her  from  the  Great  Lakes  to  Bos- 
ton— and  that  he  had  been  the  foreman  of  her  most  of  the  time  since ; 
that  he  knew  that  the  act  of  1899  required  the  owner  of  sunken  wrecks 
to  mark  them ;  and  that  he  would  have  done  so  at  the  time  he  observed 
the  wreck,  had  he  not  thought  that  the  two  sand  pipes,  which  were 
about  6  inches  in  diameter  and  protruded  out  of  the  water  21/2  and  5 
or  6  feet,  respectively,  at  the  time  he  observed  them,  sufficiently  mark- 
ed it.  Hancock  had  worked  in  Boston  Harbor  on  this  drillboat  since 
October,  1911,  a  period  of  nearly  2  years.  He  knew  that  the  mean 
rise  of  the  tide  in  that  locality  was  then  about  9^4  ^^^t,  and,  if  his 
testimony  is  to  be  believed,  his  judgment  was,  on  observing  the  wreck, 
that  it  would  not  rise  sufficiently  to  cover  and  obscure  the  protruding 
sand  pipes.  He  no  doubt  was  wrong  in  entertaining  this  idea,  and 
was  negligent  in  acting  upon  it  without  marking  the  wreck ;  but  it  is 
difficult  to  believe  that  the  petitioner  should  be  held  personally  at  fault 
for  putting  him  in  charge  of  the  drillboat,  in  view  of  his  long  experi- 
ence and  his  knowledge  of  what  it  was  necessary  to  do  in  case  the 
drillboat  sank,  and  we  think  that  it  cannot  fairly  be  said  that  he  was 
incompetent,  or  that  the  petitioner  or  Williams  ought  reasonably  to 
have  known  that  he  was. 

[1-8]  As  to  Folz  and  Murphy,  the  evidence  was  that  Murphy's  duty 
was  to  run  the  boiler  to  keep  up  steam  for  the  engines ;  that  he  was 
a  marine  fireman  with  11^  years'  experience,  and  had  a  license;  that 
he  had  been  employed  on  drillboat  No.  4  for  8  months,  and  that  he 
had  had  much  experience  the  past  11  years  in  going  to  sea,  during 
which  time  he  acted  as  fireman.  He  had  never  been  instructed  to  mark 
the  drillboat  in  case  it  sank,  and  he  did  not  know  that  the  owner  of  a 
sunken  vessel  was  required  to  mark  it,  and  it  would  seem  that  it  was  not 
reasonably  necessary  that  he  should  have  known  or  been  so  instructed, 
as  his  work  was  that  of  an  engineer.  The  duty  of  placing  warning  sig- 
nals, to  the  extent  at  least  of  hanging  out  lights,  devolved  upon  Folz, 
who  was  required,  when  he  came  on  duty  at  night,  to  light  all  the  lights 
and  hang  them  out  at  both  ends  of  the  drillboat  and  look  after  the 
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Spuds.  Folz  had  worked  on  drillboats  for  5  or  6  years,  and  on  this 
boat  since  some  time  in  1911.  When  the  drillboat  was  in  operation, 
he  had  to  do  with  the  blasting  of  the  holes  that  were  drilled,  and  when 
it  was  not  in  operation  he  worked  as  a  watchman.  He  testified  that 
he  knew  the  owners  of  vessels  sunk  in  navigable  waters  were  requir- 
ed to  mark  them,  but  that  he  had  never  been  instructed  by  the  foreman 
or  any  one  representing  the  dredge  company  to  mark  the  drillboat  in 
case  she  sank,  and  Williams  testified  that  he  had  never  instructed  his 
men,  in  the  event  of  the  drillboat  sinking,  to  mark  it,  although  that  du- 
ty would  devolve  upon  him,  if  any  instructions  were  necessary.  Folz's 
testimony  also  shows  that  from  about  5 :30  to  6 :30  on  the  morning  of 
the  accident  he  had  ample  opportunity  to  mark  the  wreck  and  means  at 
hand  with  which  to  do  it.  He  then  knew  that  the  tide  was  rising,  or 
was  about  to  rise,  but  what  he  knew  as  to  the  mean  rise  of  the  tide  did 
not  appear.  It  is  as  probable  that  he  did  not  know  what  the  mean  rise 
of  the  tide  was  as  that  he  did,  and  that  he  had  no  means  of  judging 
whether  it  would  rise  and  obscure  the  sand  pipes  or  not.  He  made  no 
effort  to  mark  the  wreck  or  to  have  any  one  else  mark  it.  He  could 
have  asked  the  police  boat  at  6  a.  m.  to  do  so  if  he  had  understood  it 
was  his  duty  to  have  it  done,  but  he  did  not.  In  view  of  his  conduct 
at  the  time,  and  of  the  fact  that  no  one  representing  the  company  had 
told  him  that  it  was  his  duty  to  mark  the  boat  in  case  she  sank,  or  how 
to  do  it,  we  think  it  is  more  probable  than  otherwise  that  he  did  not  re- 
gard it  as  his  duty,  and  for  this  reason  omitted  marking  her.  As  due 
care  on  the  part  of  the  dredge  company  or  its  general  manager,  Wil- 
liams, required  that  it  should  have  directed  Folz  to  see  that  the  boat 
was  marked  in  case  she  sank,  and  it  failed  to  do  so,  its  failure  in 
this  respect  was  the  cause  of  the  collision,  ard  was  a  fault  for  \vhich 
it  was  chargeable  personally. 

It  is  contended  that  the  dredge  company  had  no  reason  to  anticipate 
that  the  drillboat  might  sink,  and  therefore  it  was  not  called  upon  to 
instruct  Folz  what  to  do  in  such  a  contingency ;  but;  as  it  was  general- 
ly known  that  vessels  in  encountering  the  perils  of  the  sea  were  liable 
to  be  sunk,  and  also  known  that  drillboats  and  dredges,  supported  by 
spuds,  when  subjected  to  like  perils,  had  sunk,  we  think  it  was  hound 
to  have  foreseen  that  such  a  situation  might  arise,  and  that  it  should 
have  instructed  Folz  with  reference  thereto. 

[9]  The  burden  was  upon  the  dredge  company  to  show  that  it  ex- 
ercised reasonable  care  and  diligence  to  see  that  the  drillboat  was  man- 
ned with  competent  men.  The  Carib  Prince,  170  U.  S.  655,  18  Sup. 
Ct.  753,  42  L.  Ed.  1183;  The  Wildcroft,  201  U.  S.  378,  388,  26  Sup. 
Ct.  467,  50  L.  Ed.  794;  International  Navigation  Co.  v.  Farr,  etc., 
Mfg.  Co.,  181  U.  S.  218,  225,  226,  21  Sup.  Ct.  591,  45  L.  Ed.  830.  In 
recognition  of  this,  the  dredge  company,  in  its  petition,  alleged  as  fol- 
lows : 

"At  the  time  of  the  sinking  of  the  said  drillboat  No.  4,  the  same  was  In 
every  way  seaworthy  and  fit  and  proper  for  the  uses  for  which  it  was  built 
and  used,  and  that  its  appliances  were  in  good  condition,  it  had  on  board  a 
sufficient  number  of  competent  men,  and  that  the  said  sinking  of  the  said 
drillboat  No.  4  and  the  collision  with  the  same  by  the  said  steamer  Massachu- 
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«etts,  were  occasioned  or  incurred  without  the  privity  or  knowledge  of  this 
petitioner.' 


»» 


It  failed  to  sustain  the  burden  of  this  allegation. 

[10]  The  dredge  company  also  complains  that  the  District  Court 
«rred  in  its  allowance  of  interest  on  the  damages  awarded  for  loss  of 
property  from  the  date  of  the  collision,  on  the  sums  paid  for  repairs 
from  the  dates  of  payment,  and  on  demurrage  from  the  time  when  the 
damages  were  liquidated.  The  allowance  of  interest  in  cases  of  this 
kind  rests  in  the  discretion  of  the  court.  The  Albert  Dumois,  177  U. 
S.  240,  255,  20  Sup.  Ct.  595,  44  L.  Ed.  751 ;  The  Scotland,  118  U.  S. 
507,  518,  6  Sup.  Ct.  1174,  30  L.  Ed.  153;  Straker  v.  Hartland,  2  H.  & 
M'.  570,  575 ;  Frazer  v.  Bigelow  Carpet  Co.,  141  Mass.  126,  4  N.  E. 
620;  The  Rabboni  (D.  C.)  53  Fed.  948,  952.  Complete  restoration  re- 
quired the  payment  of  interest.  Judge  Hazel,  in  discussing  the  ques- 
tion of  the  allowance  of  interest  in  collision  cases  in  The  Gilchrist  (D. 
C.)  173  Fed.  666,  at  page  672,  said : 

**On  the  settlement  of  final  decree  the  question  arose  whether  intereai:  on 
demurrage  should  properly  be  allowed  from  the  date  of  loss,  as  specified  in  the 
stipulation  filed  herein,  or  from  the  entry  of  decree.  Heretofore  this  court 
apparently  held  in  The  Sitka  [D.  C]  156  Fed.  427,  on  the  authority  of  The 
Eloina  [D.  C]  4  Fed.  573,  that  interest  on  demurrage  was  only  recoverable 
from  the  date  of  decree,  and  not  from  the  date  of  loss  or  injury.  But  this 
broad  holding  is  not  sustained  by  the  weight  of  prior  decisions.  Collision 
cases  are  now  called  to  my  attention  by  which  it  is  clearly  shown  that,  not  only 
is  demurrage  a  proper  element  of  damage,  but  that  interest  should  be  allowed 
from  the  time  of  collision,  unless  in  the  discretion  of  the  court  there  are  spe- 
<riai  reasons  for  its  disallowance." 

[It]  The  dredge  company  further  contends  that  the  court  below 
«rred  in  allowing  taxation  of  mileage  for  one  Colbath,  a  witness  for 
the  steamship  company,  from  New  York  City  to  the  place  of  trial, 
although  his  domicile  or  home  was  in  Melrose,  Mass.  The  taxation 
was  in  accordance  with  the  previous  rulings  of  this  court.  City  of 
Augusta,  80  Fed.  297,  304,  25  C.  C.  A.  430 ;  United  States  v.  San- 
bom  (C.  C.)  28  Fed.  299 ;  The  Governor  Ames,  187  Fed.  40,  50,  109 
C.  C.  A.  94. 

In  view  of  the  conclusion  here  reached,  the  questions  sought  to  be 
raised  in  No.  1354  become  immaterial  and  are  not  considered. 

In  No.  1355  the  decree  of  the  District  Court  is  affirmed,  with  in- 
terest and  costs  to  the  appellee;  in  No.  1354,  the  appeal  is  dismissed 
without  costs. 


ANDERSON,  Circuit  Judge  (dissenting  in  part).  In  the  conclusion 
that  the  dredge  company  is  not  entitled  to  limit  its  liability  I  concur. 
From  the  reasoning  of  the  foregoing  opinion  I  am  constrained  to  dis- 
sent; I  think  it  lays  down  propositions  unsound  and  fraught  with 
serious  danger. 

(1)  I  do  not  think  this  drillboat  was  a  vessel  within  the  meaning  of 
the  limited  liability  acts.  I  think  the  weight  of  authority  and  of  sound 
argument  is  that  it  was  not  a  vessel. 
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R.  S.  §  3,  defines  a  vessel  as  follows : 

"The  word  *ve8ser  Includes  every  description  of  water  craft  or  other  artifi- 
cial contrivance  used,  or  capable  of  being  used,  as  a  means  of  transportation 
on  water." 

Was  this  (Irillboat  a  "means  of  transportation"  within  the  fair  mean- 
ing of  those  words?  Its  essential  character  was  that  of  a  marine  ma- 
chine shop.  When  at  work  it  rested  on  the  earth.  Its  work  was  not 
carriage;  it  was  drilling.  True,  its  legs  could  be  drawn  up,  and  it 
could  then  be  towed  by  a  tug  from  place  to  place.  It  was  somewhat 
like  a  pontoon  or  dry  dock.  But  the  Supreme  Court  held  in  Cope  v. 
Vallette  Dry  Dock  Co.,  119  U.  S.  625,  7  Sup.  Ct.  336,  30  L.  Ed.  501, 
that  a  dry  dock,  consisting  of  a  large  oblong  box  with  flat  bottom  and 
perpendicular  sides,  with  no  means  of  propulsion  either  by  wind, 
steam,  or  otherwise,  and  not  destined  for  navigation,  but  only  as  a 
floating  dry  dock  permanently  moored,  was  not  a  vessel.  Mr.  Justice 
Bradley  said: 

"The  fact  that  it  floats  on  the  water  does  not  make  It  a  ship  or  vessel, 'and 
no  Structure  that  is  not  a  ship  or  vessel  is  a  subject  of  salvage.  A  ferry  bridge 
is  generally  a  floating  structure,  hinged  or  chsiined  to  a  wharf.  This  might  be 
the  subject  of  salvage  as  well  as  a  dry  dock.  A  sailor's  floating  bethel,  or 
meetinghouse,  moored  to  a  wharf,  and  kept  in  place  by  a  paling  of  surround- 
ing piles,  is  in  the  same  category.  It  can  hardly  be  contended  that  such  a 
structure  is  susceptible  of  salvage  service." 

I  regard  the  reasoning  in  that  case  as  practically  concluding  the 
point. 

Undoubtedly,  as  pointed  out  by  Judge  Dodge  in  the  case  of  The 
Scow  No.  34  (see  In  re  Eastern  Dredging  Co.  [D.  C]  138  Fed.  942, 
945),  the  amendment  of  1886  extended  the  scope  of  the  limited  lia- 
•  bility  act  of  1851.  That  act  originally  provided  in  express  terms  that 
it  should  not  apply  to  owners  of  canal  boats,  barges,  or  lighters.  Com- 
pare Simpson  v.  Story,  145  Mass.  497,  14  N.  E.  641,  1  Am.  St.  Rep. 
480.  But  barges  and  lighters,  now  included,  are  to  some  extent  com- 
mercial carriers.  They  may  fairly  be  called  a  part  of  our  merchant 
marine.  Clearly,  the  original  purpose  of  Congress  was  to  encourage 
investments  in  ships  and  to  promote  commerce  upon  the  high  seas. 
When  the  act  was  extended  to  cover  barges  and  lighters,  the  basic 
notion  of  promoting  commerce  and  navigation  by  increasing  carrier 
service  was  not,  in  my  view,  abandoned.  Congress  did  not,  as  it  seems 
to  me,  intend  to  limit  the  doctrine  of  respondeat  superior  for  the  ben- 
efit of  every  owner  of  anything  which  could  be  floated  and  which 
might,  as  an  incident  of  its  use,  occasionally  be  floated.  A  dry  dock 
was  floated  from  the  United  States  to  the  Philippines.  The  facts  that 
it  was  floated  and  (to  use  the  language  of  the  majority  opinion)  was 
"an  aid  to  commerce  and  navigation"  did  not  make  it  a  vessel  within 
the  meaning  of  the  limited  liability  acts.  A  bell  buoy  floats  and  is  an 
aid  to  navigation;  is  it  a  vessel?  Piers  and  lighthouses  are  great 
'*aids  to  navigation.*'  So  is  every  means  of  improvement  of  navi- 
gable waters.  But  something  more  is  necessary  in  order  to  make  the 
"aid'*  a  "vessel,"  within  the  meaning  of  the  limited  hability  acts. 

It  is  true  that  in  the  P.  Sanford  Ross  Case  (D.  C.)  196  Fed.  921,  it 


BAffTEBN  8.  8.  CORP.  V.  GREAT  LAKES  DREDGE  A  D.  CO.  13 

was  held  that  a  barge  on  which  was  mounted  a  pile  driver,  described 
as  "a  perrnanent  cargb,"  was  a  vessel  within  the  limited  liability  acts. 
But  this  pile  driver  might  have  been  removed  and  the  barge  used  for 
ordinary  transportation  work.  Drillboat  No.  4  was  much  more  like 
the  dry  dock  than  like  the  barge  with  the  attached  pile  driver. 

Judge  Cochran's  able  and  exhaustive  review  of  the  cases  in  169 
Fed.  895,  shows  that  the  courts  have  hitherto  extended  the  statute  to 
the  very  verge.  I  think  this  decision,  holding  this  long-legged  steel 
box  or  marine  machine  shop  to  be  a  vessel,  goes  beyond  any  decision 
hitherto  made,  and  extends  the  statute  to  the  point  of  perverting  the 
congressional  intent. 

To  hold  that  this  drillboat  was  a  vessel  is  nearly,  if  not  quite,  to 
change  the  statutory  definition  so  as  to  read:  "The  word  'vessel' 
includes  every  artificial  contrivance  capable  of  being  floated."  It 
eliminates  the  idea  that  the  thing  floated  shall  be  "a  means  of  trans- 
portation"— ^that  is,  that  it  shall  perform  some  carrier  function. 

The  determination  of  this  case  does  not,  in  my  opinion,  require  us  to 
hold  that  this  drillboat  was  a  vessel.  To  extend  the  doctrine  of  lim- 
ited liability  to  everything  floated  and  floatable  is,  in  my  view,  to  men- 
ace, and  not  to  promote,  commerce  and  navigation. 

(2)  This  drillboat,  whether  vessel  or  not,  was  negligently  sunk  in  a 
navigable  channel.  There  was  no  vis  major  to  account  for  the  sinking. 
There  was  something  wrong  with  the  construction,  the  state  of  repair, 
the  manning,  or  the  operation,  else  it  would  not  have  sunk  in  a  smooth 
summer  sea.  Res  ipsa  loquitur.  29  Cyc.  590.  But,  even  if  the  origi- 
nal sinking  had  not  been  negligent,  I  agree  with  my  Brethren  in  holding 
that  there  was  negligence  both  of  owner  and  employe  in  failure 
promptly  to  mark  the  submerged  obstruction,  so  as  to  warn  those 
rightly  using  the  navigable  channel  of  its  presence.  The  negligent 
creation  and  maintenance  of  this  obstruction,  in  this  navigable  channel, 
a  great  public  highway,  constituted  a  public  nuisance.  The  imlawful 
obstruction  of  a  public  highway  has  always  been  a  public  nuisance. 
Joyce  on  Nuisances,  §  214;  Woodman  v.  Pitman,  79  Me.  456,  462, 
10  Atl.  321,  1  Am.  St.  Rep.  342.  Any  individual  suffering  special  and 
material  damage  from  a  public  nuisance  can  recover  therefor  from  the 
one  causing  such  nuisance.  Joyce  on  Nuisances,  §§  218,  219,  220; 
Staples  v.  Dickson,  88  Me.  362,  34  Atl.  168. 

The  case  ought,  in  my  view,  to  be  determined  on  the  simple  and 
elementary  principles  laid  down  by  the  Massachusetts  Supreme  Ju- 
dicial Court  in  Boston  &  Hingham  Steamboat  Co.  v.  Munson,  117 
Mass.  34.  That  was  a  case  to  recover  for  injuries  to  the  plaintiff's 
steamboat  caused  by  running  upon  a  sunken  scow  belonging  to  the 
defendant  The  defendant,  while  trying  to  raise  the  scow,  left  the 
public  imwamed  of  the  obstruction  caused  by  it.    The  court  said : 

"If  a  person  negligeDtly  places  an  obstruction  in  a  highway,  he  is  Uable 
for  any  injury  caused  thereby  to  a  traveler  using  due  care.  So  if  a  person 
negligently  obstructs  navigable  waters,  he  is  liable  for  injuries  caused  to  ves- 
sels in  the  proper  use  of  such  waters.  •  •  •  When  a  vessel  is  sunk  by 
unavoidable  accident,  in  navigable  waters,  whether  In  the  usual  track  of  navi- 
gation or  not,  the  owner,  until  he  abandons,  must  use  due  care  to  prevent  In- 
jury to  other  vessels" — citing  White  v.  Crisp,  10  Exc.  312 ;  Brown  v.  Mallett, 
5  a  B.  599. 
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To  my  mind  this  statement  covers  everything  that  needs  to  be  said 
about  the  case  at  bar. 

The  same  principle  was  asserted  in  the  case  of  The  Snark,  [1900] 
P.  D.  105 ;  also  in  the  case  of  The  Utopia,  [1893]  App.  Cas.  492. 

A  sunken  vessel  in  navigable  waters,  even  if  abandoned,  may,  and 
ordinarily  does,  constitute  a  public  nuisance.  Detroit  Water  Commis- 
sioners V.  Detroit,  117  Mich.  458,  76  N.  W.  70.  Apart  from  statute, 
the  owner  of  a  sunken  vessel  had  the  right  to  abandon  it,  and  after 
abandonment  would  apparently  not  be  liable  for  maintaining  a  public 
nuisance.  Rex  v.  Watts,  2  Esp.  675 ;  Winpenny  v.  Philadelphia,  65 
Pa.  135;  Ball  v.  Berwind  (D.  C.)  29  Fed.  541. 

So  far  as  I  have  been  able  to  discover,  it  has  never  hitherto  been 
even  contended  that  liability  for  creating  or  maintaining  a  public  nui- 
sance in  navigable  waters  is  subject  to  the  limited  liability  acts.  Eng- 
land has  had  a  limited  liability  act  since  1734.  Stat.  7  Geo.  II,  c.  15. 
Rev.  Stats.  §  4283,  taken  from  the  act  of  1851,  was  grounded  mainly 
upon  the  English  statutes  of  26  Geo.  Ill,  passed  in  1783,  and  53  Geo. 
Ill,  passed  in  1813.  But  I  have  not  been  able  to  find  that  in  England 
it  has  ever  been  claimed  that  these  English  acts  limited  liability  for 
the  negligent  obstruction  of  navigable  waters. 

Our  own  limited  liability  act  was  passed  nearly  70  years  ago.  It 
would  be  extraordinary  if  this  be  the  first  instance  in  which  a  negli- 
gently sunken  barge  or  vessel  has  as  a  wreck  caused  damage  in  ex- 
cess of  its  own  salvage  value.  But  I  can  find  no  case  in  this  country 
in  which  it  has  been  claimed  that  liability  for  wrecks,  negligently 
caused  or  maintained  in  navigable  waters,  is  limited  by  the  acts  passed 
to  encourage  shipowners  and  to  promote  navigation. 

Navigation  will  not  be  promoted  by  lessening  liability  for  the  crea- 
tion or  maintenance  of  public  nuisances  in  navigable  waters.  Congress 
has  appropriated  hundreds  of  millions  of  dollars  for  the  improvement 
of  navigable  waters.  It  is  to  my  mind  inconceivable  that  responsibility, 
arising  under  elementary  principles,  for  obstructing  navigable  wa- 
ters, was  intended  by  Congress  to  be  held  subject  to  the  limited  liability 
acts.  If  there  is  any  field  in  which  the  doctrine  of  respondeat  superior 
should  be  held  in  full  force  and  effect,  it  is  in  the  field  of  the  creation 
or  the  maintenance  of  public  nuisances  in  the  sea  highways. 

The  history  and  policy  of  the  limited  liability  acts  are  dealt  with 
elaborately  in  Walker  v.  Transportation  Co.,  3  Wall.  150,  18  L.  Ed. 
172;  Moore  v.  Amer.  Transportation  Co.,  24  How.  1,  16  L.  Ed.  674,  a 
decision  in  1861 ;  New  York  Transportation  Co.  v.  Wright,  13  Wall. 
104,  20  L.  Ed.  585 ;  La  Bourgogne,  210  U.  S.  95,  120,  28  Sup.  Ct.  664, 
52  L.  Ed.  973 ;  Providence  Steamship  Co.  v.  Hill,  109  U.  S.  578,  J 
Sup.  Ct.  379,  617,  27  L.  Ed.  1038;  Butler  v.  Boston  &  Savannah 
Steamship  Co.,  130  U.  S.  527,  9  Sup.  Ct.  612,  32  L.  Ed.  1017;  The 
City  of  Norwich,  118  U.  S.  468,  6  Sup.  Ct.  1150,  30  L.  Ed.  134;  Walk- 
er V.  Boston  Insurance  Co.,  14  Gray  (M'ass.)  288;  Hill  v.  Prov.  S. 
S.  Co.,  113  Mass.  495,  18  Am.  Rep.  527;  same  case,  125  Mass.  292. 
See,  also,  The  Main  v.  Williams,  152  U.  S.  122,  14  Sup.  Ct.  486,  38 
L.  Ed.  381 ;  Richardson  v.  Harmon,  222  U.  S.  96,  32  Sup.  Ct.  27,  56 
L.  Ed.  110, 
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In  none  of  these  cases  do  I  find  any  countenance  or  support  for  the 
doctrine  of  holding  these  acts  applicable  to  cases  of  negligence  in 
obstructing  navigable  waters. 

Under  the  doctrine  asserted  by  the  majority  opinion  in  this  case,  the 
financially  responsible  owner  of  a  barge  or  scow,  negligently  sunk  or 
n^ligently  left  unmarked  in  a  navigable  channel,  might  with  practical 
impunity  do  hundreds  of  thousands  of  dollars  of  damage  to  great  ships, 
perhaps  destroying  lives.  Such  a  doctrine  is,  it  seems  to  me,  unwise 
and  an  unnecessary  shield  for  negligence  in  selecting  and  instructing 
and  training  employes.  There  is  a  great  practical  difference  between 
holding  the  owner  of  an  obstruction  in  navigable  waters,  negligently 
caused  or  maintained,  responsible  for  all  acts  of  negligence  of  all  his 
employes,  and  the  doctrine  laid  down  by  the  majority,  which  throws 
the  burden  upon  the  victim  of  the  negligent  injury  of  showing  specific 
negligence  in  the  selection  or  instruction  of  the  particular  employe 
guilty  of  the  default  causing  the  damage. 

Of  course,  if  Congress  has  passed  laws  leading  to  such  undesirable 
results,  it  is  our  duty  to  enforce  them ;  but  I  am  unable  to  believe  that 
the  national  Legislature  intended  to  ground  any  such  sea  highway 
policy. 

Certainly  the  limited  liability  acts  do  not,  in  terms,  destroy  the  com- 
mon-law right  of  the  victim  of  negligence  in  obstructing  a  public  high- 
way to  recover  damages  suffered.  As  stated  by  Justice  White  in 
Texas,  etc.,  Railway  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  437, 
27  Sup.  Ct.  350,  354  (51  L.  Ed.  553,  9  Ann.  Cas.  1075) : 

•*We  must  be  guided  by  the  principle  that  repeals  by  implication  are  not 
favored,  and  indeed  that  a  statute  will  not  be  construed  as  taking  away  a 
common-law  right  existing  at  the  date  of  its  enactment,  unless  that  result 
is  imperatively  required ;  that  is  to  say,  unless  It  be  found  that  the  pre-exist- 
ing right  is  so  repugnant  to  the  statute  that  the  survival  of  such  right  would 
in  effect  deprive  the  subsequent  statute  of  its  efficacy ;  In  other  words,  render 
its  provisions  nugatory." 

Full  efficacy  will  be  given  to  the  limited  liability  statutes  without 
extending  them  to  cover  negligence  of  shipowners'  servants  in  causing 
or  maintaining  hidden  traps  for  other  vessels  in  navigable  waters.  The 
statutory  *right  and  the  original  common-law  right  are  not  only  not 
repugnant,  but  they  both  make  for  the  same  end,  to  wit,  the  safety 
of  property  invested  in  vessels. 

I  think  a  sunken  wreck,  left  unmarked  either  temporarily  or  perma- 
nently, is  a  menace  to  navigation,  differing  not  only  in  degree,  but  in 
kind,  from  the  danger  to  other  vessels  arising  from  the  careless  navi- 
gation of  a  vessel  still  afloat,  just  as  a  moving  automobile  is  an  en- 
tirely different  sort  of  peril  from  the  unmarked  wreck  of  an  automo- 
bile in  the  dark.  As  long  as  a  vessel  is  afloat,  however  careless  the 
navigators,  regard  for  their  own  safety  impels  them  to  some  degree 
of  care  to  avoid  collision  with  other  vessels.  So  long  as  a  vessel  is 
afloat  and  visible,  however  badly  handled,  other  vessels  have  a  chance, 
by  using  extraordinary  care  and  skill,  to  avoid  the  results  of  the  neg- 
ligence of  their  fellow  traveler  in  the  common  highway.  But  after 
a  vessel  is  sunk,  and  left  unmarked  and  unmanned,  it  ceases,  in  my 
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View,  to  be  a  "vessel"  within  the  meaning  of  the  limited  liability  acts. 
It  is  a  trap,  a  nuisance ;  its  victims  have  no  chance  for  life  and  safe- 
ty. I  cannot  believe  that  Congress  ever  intended  to  limit  the  doctrine 
of  respondeat  superior  for  the  benefit  of  the  owners  of  a  nuisance  in 
navigable  waters. 

Nor  am  I  ^ble  to  agree  with  my  brethren  in  the  interpretation  put 
by  them  upon  the  statute  of  March  3,  1899,  and  the  decisions  made 
by  other  courts  under  that  statute. 

In  the  majority  opinion  it  is  stated  as  follows: 

**The  statnte  of  1899  Is  a  criminal  statute,  and  the  failure  of  duty  on  the 
part  of  the  owner  of  a  vessel  sunk  In  navigable  waters  there  penalized  Is 
failure  to  mark  the  wreck  after  knowledge  of  the  facts  necessitating  the  per- 
formance of  the  duty ;  and  the  duty  there  Imposed  upon  the  owner  as  a  basis 
for  dvU  liability  cannot  be  greater  and  will  not  arise  until  after  knowledge 
that  the  vessel  Is  a  wreck.  This  Is  the  construction  placed  upon  the  statute  In 
The  Fahy  and  other  cases  above  cited.  The  act  of  1899,  therefore.  Is  not,  as 
has  been  suggested,  In  conflict  with  section  4283,  but  In  harmony  with  its  pro- 
visions, for  the  duty  Imposed  on  the  owner  Is  a  personal  one.'* 

Apparently  this  means  that  the  owner  of  a  vessel  negligently  sunk  or 
negligently  left  unmarked  in  navigable  waters  is  not  liable  under  the 
ordinary  doctrine  of  respondeat  superior  for  the  negligent  acts  of  his 
servants,  but  is  only  liable  after  the  owner  himself  has  knowledge  of 
the  situation. 

Such  has  not  been  the  interpretation  put  upon  the  act  by  other 
courts.  In  The  Anna  M.  Fahy,  153  Fed.  866,  83  C.  C.  A.  48,  the 
court  said: 

"The  law  places  the  duty  of  marking  the  wreck  upon  him  [the  owner]  and  he 
cannot  escape  responsibility  by  delegating  It  to  others." 

In  The  Macy,  170  Fed.  930,  96  C.  C.  A.  146,  the  court  said: 

"This  statute  was  before  us  In  The  Anna  M.  Fahy,  153  Fed.  86d,  83  C.  O.  A. 
48,  where  It  was  held  that  the  duty  of  marking  the  location  of  a  wreck  was 
placed  by  the  statute  on  the  owner,  and  no  one  else,  and  that  there  Is  no 
divided  responsibility." 

In  Lehigh  &  Wilkesbarre  Coal  Co.  v.  Hartford  &  New  York  Trans- 
portation Co.  (D.  C.)  220  Fed.  348,  351,  Mayer,  District  Judge,  said: 

**The  Importance  of  this  legislation  Is  obvious,  and  the  tendency  of  the  courts 
has  been  to  hold  owners  strictly  to  the  requirement  of  the  statute." 

While  it  may  be  true  that  in  each  of  these  cases  the  owner  himself 
had  knowledge  or  opportunity  of  knowledge  of  the  wreck,  yet  the  lan- 
guage used  by  the  courts  indicates  their  view  that  owners  are  respon- 
sible under  the  ordinary  doctrine  of  respondeat  superior  for  every  act 
of  negligence  of  their  employes.  To  hold,  as  the  majority  apparently 
do  in  the  above  quotation,  that  this  statute  asserts  failure  of  duty  only 
**after  knowledge  of  the  facts  necessitating  the  performance  of  duty ' 
by  the  owner  himself,  is  to  extend  the  limited  liability  acts  into  the 
field  of  negligence  in  obstructing  navigable  waters.  It  reads  into  this 
statute  of  1899  the  "privity  or  knowledge"  of  the  act  of  1851.  This 
amounts  to  saying  that  the  owner  of  any  vessel  negligently  sunk,  or 
negligently  left  unmarked  in  a  navigable  channel,  shall  not  be  liable 
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for  the  acts  of  his  agents  in  causing  or  maintaining  such  nuisance, 
unless  the  negligence  was  "with  the  knowledge  or  privity  of  the  own- 
er."   I  cannot  agree  with  that  interpretation  of  the  statute. 

As  I  have  already  indicated,  even  before  the  passage  of  the  act  of 
March  3,  1899,  I  do  not  think  the  limited  liability  acts  had  any  applica- 
tion to  the  creation  and  maintenance  of  nuisances  in  navigable  waters. 
So  far  as  private  liability  is  concerned,  the  act  of  March  3,  1899, 
seems  to  me  but  declaratory  of  previously  existing  maritime  law. 
Compare  The  Caldy  (D.  C.)  123  Fed.  802,  804;  The  Plymouth,  225 
Fed.  483, 140  C.  C.  A.  1. 

That  statute  is  a  part  of  the  Rivers  and  Harbors  Act  of  the  Fifty- 
Fifth  Congress.  See  30  Stat.  c.  425,  U.  S.  Comp.  Sts.  Ann.  1916,  §§ 
9918-9924.  A  large  part  of  it  is  a  compilation  of  police  regulations 
concerning  the  improvement,  maintenance,  preservation,  and  protec- 
tion of  navigable  waters  and  of  property  of  the  United  States  in  and 
adjacent  to  such  waters.  As  there  is  no  common  law  of  the  United 
States  prohibiting  the  obstruction  of  and  creation  of  nuisances  in 
navigable  waters,  such  legislation  was  necessary  in  order  to  equip  the 
national  government  with  criminal  penalties  analogous  to  the  power 
of  indictment  for  public  nuisances  which  the  sovereign  of  England 
and  the  states  have  always  exercised.  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  8,  8  Sup.  Ct.  811,  31  L.  Ed.  629. 

Clearly  there  is  nothing  in  this  legislation  which  can  be  fairly  con- 
strued as  cutting  down  previously  existing  civil  liability  for  negligent 
obstruction  of  navigable  waters.  On  the  contrary,  this  act  empha- 
sizes the  congressional  purpose  of  holding  all  persons  fully  responsible, 
criminally  as  well  as  civilly,  for  such  negligent  obstruction. 

Moreover,  sectioil  20  of  the  act  expressly  "repeals  all  laws  or  parts 
of  laws  inconsistent"  therewith.  There  is  no  saving  clause  making  the 
liability  created  or  recognized  by  the  act  of  1899  subject  to  the  limited 
liability  acts,  as  there  is  in  the  Harter  Act  of  February  13, 1893,  c.  105, 
27  Stat.  445,  Comp.  Sts.  Ann.  1916,  §§  8029-8035. 

If  Congress  had  intended  the  owners  of  wrecks  negligently  caused 
or  negligently  left  unmarked  in  navigable  waters  to  have  the  benefit  of 
the  limited  liability  acts,  cutting  down  the  common-law  liability  aris- 
ing under  the  doctrine  of  respondeat  superior,  we  might  fairly  have 
expected  the  insertion  of  a  saving  clause  to  that  effect,  such  as  we  find 
in  the  Harter  Act. 

I  cannot,  therefore,  agree  that  the  act  of  March  3,  1899,  can  be 
held  merely  a  criminal  statute.  I  think  it  clear  that  it  ought  not  to  be 
so  narrowly  limited,  unless  previous  civil  liability  for  negligent  ob- 
struction of  navigable  waters  is  held  as  broadly  applicable  as  I  have 
argued.    Section  IS  of  the  act  of  1899  provides  in  express  terms  that — 

"It  shall  not  be  lawful  •  •  •  to  voluntarily  or  carelessly  sink,  or  per- 
mit or  cause  to  be  sunk,  vessels  or  other  craft  In  navigable  channels  *  *  « 
And  whenever  a  vessel,  raft,  or  other  craft  is  wrecked  and  sunk  in  a  navigable 
channel,  accidentally  or  otherwise,  it  shaU  be  the  duty  of  the  owner  of  such 
sunken  craft  to  Immediately  mark  It  with  a  buoy  or  beacon  during  the  day 
and  a  lighted  lantern  at  night,  and  to  maintain  such  marks  untU  the  sunken 
craft  is  removed  or  abandoned,  and  the  neglect  or  failure  of  the  said  owner 
80  to  do  shall  be  unlawfuL'*  10  U.  S.  Comp.  Sts.  Ann.  1&16»  |  9020. 
168  C.O.A.— 2 
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The  opinion  of  the  District  Judge  does  not,  it  seems  to  me,  warrant 
the  interpretation  put  upon  it  by  my  brethren.  That  court  did  not  hold 
the  statute  of  1899  applicable  merely  on  the  ground  that  "Williams 
was  informed  that  the  drillboat  had  sunk  early  enough  so  that,  if  he 
had  sharply  set  about  marking  the  wreck,  he  could  have  done  so  be- 
fore the  collision."  The  District  Court  held  that  the  statute  of  1899 
created,  or  recognized,  a  civil  liability  for  negligence  in  obstructing 
navigable  channels  enforceable  against  the  owner  under  the  ordinary 
principles  of  common  law,  including  therein  respondeat  superior.  I 
concur  in  that  view. 


(?56  Fe<L  512) 

PEILL  et  al.  v.  McCABE  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  80,  1910.) 

No.  130. 

1.  Courts  ^=»264(1) — Federal  Courts— A ncillab?y  Jurisdiction. 

If  a  federal  court  has  jurisdiction  of  the  principal  suit,  it  also  has 
jurisdiction  of  any  ancillary  proceeding .  in  that  suit,  without  regard 
to  the  citizenship  of  the  parties,  the  amount  in  controversy,  or  any  oth- 
er factor  that  would  ordinarily  determine  jurisdiction. 

2.  Courts  ^=»201(4) — ^Anchxary  Jurisdiction. 

An  ancillary  suit  may  be  maintained,  inter  alia,  to  prevent  the  reliti- 
gation in  other  courts  of  the  issues  heard  and  adjudged  by  that  court 
in  the  original  suit,  and  to  protect  the  titles  and  rights  acquired  under 
its  judgment  or  decree  from  attack  based  on  the  theory  that  the  adju- 
dication in  the  original  suit  was  illegal  or  ineffective. 

3-  Courts  ^=»264(4) — Jurisdiction  of  Federal  Court— Ancillary  Suit. 
An  order  confirming  a  composition  by  a  bankrupt  partnership,  which 
provided  that  creditors  who  assented  should  be  de€?taed  to  have  releas- 
ed a  third  person,  not  adjudicated  a  bankrupt,  and  whose  relation  to 
the  firm  was  not  determined,  from  liability  on  any  claim  against  the 
bankrupts,  was  not  an  adjudication  that  such  third  person  was  not 
liable  for  such  claims,  and  a  suit  to  enjoin  an  action  against  him,  based 
on  fraud  and  charging  him  as  a  partner,  brought  in  another  jurisdic- 
tion by  persons  who  filed  no  claim  and  did  not  assent  to  the  composi- 
tion, is  not  ancillary  ta  the  bankruptcy  proceeding. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Stephen  H.  P.  Pell  and  others  against  W.  Gordon 
McCabe,  Jr.,  and  another.  Decree  for  defendants,  and  complainants 
appeal.    Modified  and  affirmed. 

For  opinion  below,  see  254  Fed.  356. 

This  suit  is  brought  by  plaintifTs  for  the  purpose  of  enjoining  the  de- 
fendants from  procGeding  in  an  action  now  pending  In  the  United  State.** 
District  Court  for  the  Eastern  District  of  South  Carolina,  sq  far  as  it  pro- 
ceeds against  Robert  M.  Thompson  as  a  general  partner  of  S.  H.  P.  Pell 
&  Co.  upon  any  claim  which  was  provable  in  bankruptcy.  It  also  seeks  to 
enjoin  the  defendants  from  continuing  that  action  in  South  Carolina,  or 
Instituting  any  other  action  upon  transactions  between  defendants  and 
plaintiffs,  or  upon  the  plaintiffs*  fraud  in  said  dealings,  which  was  not  at 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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the  time  known  to  defendants,  and  It  further  seeks  to  enjoin  defendants 
from  attackinir,  questioning,  or  challenging  the  power  and  Jurisdiction  of 
the  United  States  District  Court  for  the  Southern  Diatrlct  of  New  York 
to  make  certain  orders  to  which  reference  is  hereinafter  made. 

The  South  Carolina  suit  Is  for  the  recovery  of  moneys  said  to  have  been 
obtained  from  the  plaintiffs  by  the  defendants  by  fraud  and  deceit.  Neith- 
er plaintiffs  nor  defendants  reside  within  the  Southern  district  of  New  York. 

The  plaintiffs  were  members  of  the  firm  of  S.  H.  P.  Pell  &  Co.,  cotton  bro- 
kers on  the  New  York  Cotton  Exchange.  The  defendants  are  residents  of 
South  Carolina,  who  prior  to  December  23,  1912,  employed  the  brokers  men- 
tioned to  buy  and  sell  cotton  on  their  behalf  on  the  New  York  Cotton  Ex- 
change. 

The  plaintiffs  contend  that  by  reason  of  certain  proceedings  had  In  the 
United  States  District  Court  for  the  Southern  District  of  New  York  in  the 
bankruptcy  proceedings  of  S.  H.  P.  Pell  &  Co.  these  defendants  cannot  main- 
tain an  action,  In  South  Carolina  or  anywhere,  against  these  plaintiffs,  and 
that  they  should  be  enjoined  from  doing  so.  The  facts  with  reference  to 
those  bankruptcy  proceedings  are  as  follows: 

On  July  31,  1914,  S.  H.  P.  Pell  &  Co..  New  York  Cotton  Exchange  bro- 
kers made  a  general  assignment  for  the  benefit  of  creditors. 

On  August  3,  1914,  an  involuntary  petition  in  bankruptcy  was  filed  by 
three  creditors  having  provable  claims  exceeding  $500  in  the  District  Court 
for  the  Southern  District  of  New  York  to  have  the  firm  of  S.  H.  P.  Pell  & 
Co.,  and  Charles  A.  Kittle  and  Rowland  H.  Pell,  individually,  composing 
the  said  firm,  adjudicated  involuntary  bankrupts.  Robert  M.  Thompson 
was  not  made  a  party  by  that  petition.  S.  H.  P.  Pell  &  Co.  was.  however, 
a  Umlted  partnership  formed  under  the  laws  of  the  state  of  New  York. 
The  firm  consisted  of  the  two  Pells  above  named  and  Kittle  as  general  part- 
ners, and  Robert  M.  Thompson  as  a  special  partner. 

Receivers  in  bankruptcy  were  appointed,  who  immediately  qualified. 
When  they  took  possession  of  the  assets  of  the  firm,  they  found  among 
them  a  large  amount  of  securities  and  stocks  which  were  claimed  to  be  the 
individual  property  of  Robert  M.  Thompson. 

On  October  2,  1914,  the  alleged  bankrupts  filed  schedules.  In  which  was 
set  forth  the  Indebtedness  of  S.  H.  P.  Pell  &  Co.  to  Robert  M.  Thompson 
In  the  sum  of  $3373,082.30,  and  that  defendants  were  debtors  In  the  sum  ot 
$261.52. 

On  October  19th  of  the  same  year  the  receivers  of  S.  H.  P.  Pell  &  Co. 
notified  the  defendants  that  they  were  scheduled  as  debtors  In  the  schedules 
filed  In  the  bankruptcy  court  for  the  sum  of  $261.52,  and  or.  the  same  day 
further  demanded  payment  from  the  defendants  of  a  claim  for  $91,467.57 
in  favor  of  the  bankrupts.  Pell  &  Co.  had,  prior  to  December,  191.S,  act- 
ed as  cotton  brokers  on  the  'New  York  Cotton  Exchange,  and  claimed  that 
the  defendants  owed  them  $91,467.57  and  $261.52. 

On  November  21st  of  the  year  aforesaid  the  defendants  remitted  to  the 
receivers  the  sum  of  $261.52,  being  the  amount  previously  demanded;  and 
on  November  23d  and  28th  of  that  year  petitions  were  flle<l  In  the  bank- 
ruptcy proceedings,  which  prayed  that  Robert  M.  Thompson  be  made  a 
party  to  those  proceedings  and  adjudicated  a  general  partner  and  a  bank- 
rupt. 

Negotiations  were  had  at  this  time  between  the  bankruptcy  receivers, 
the  New  York  Cotton  Exchdnge,  Robert  M.  Thompson,  and  the  bankrupts 
(firm  and  individuals)  for: 

"(1)  The  adjustment  and  settlement  of  the  claims  of  the  New  York  Cot- 
ton Exchange  creditors,  aggregating  over  $2,000,000. 

"(2)  The  threatened  sale  of  certain  securities  loaned  by  Robert  M.  Thomp- 
son to  the  bankrupt  firm,  and  large  deficiency,  and  the  assumption  by  Rob- 
ert M.  Thompson  of  certain  firm  liabilities  aggregating  $2,100,000,  and  his 
agreement  to  hold  the  bankrupt  estate  harmless. 

"(3)  The  withdrawal  of  the  scheduled  claim  of  Robert  M.  Thompson 
against  the  bankrupt  estate  for  $3,373,082.50,  and  the  release  of  the  bank- 
rupt estate  therefrom. 
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"(4)  The  settlement  of  all  questions  and  disputes  with  release  and  disdiarge 
of  Robert  M.  Thompson  and  the  dismissal  of  the  Interrening  petitions  against 
Robert  M.  Thompson.^' 

The  result  was  a  plan  of  settlement  in  pursuance  of  which  the  bankrupts 
made  an  offer  of  compromise  and  composition  which  contained  the  following 
provisions  concerning  Robert  M.  Thompson: 

**Rrst.  This  offer  is  made  in  consideration  of  the  discharge  of  the  bankrupts, 
Stephen  H.  P.  Pell,  Charles  A.  Kittle,  and  Rowland  H.  Pell,  from  their  debts, 
both  individual  and  partnership,  and  of  the  release  of  Robert  M.  Thompson 
from  any  and  all  liability  to  said  S.  H.  P.  Pell  &  CJo.,  and  from  any  and  all 
liability  to  any  creditor  of  S.  H.  P.  Pell  &  Co." 

"Ninth.  Each  and  every  creditor  of  S.  H.  P.  Pell  &  Co.  who  shall  assent  to 
this  offer  of  composition  shall,  upon  the  final  confirmation  of  such  composition 
by  the  court,  be  deemed  conclusively  by  his  said  assent  thereto  to  have  re- 
leased Robert  M.  Thompson  of  and  from  any  and  all  liability  to  such  creditor 
on  account  of  any  connection  of  said  Robert  M.  Thompson  with  S.  H.  P.  Pell  & 
Co.  or  any  transaction  of  said  Robert  M.  Thompson  by  or  through  S.  H.  P.  Pell 
&  Co." 

**Twelfth.  It  shall  be  adjudged  herein  ♦  ♦  ♦  there  shall  be  no  liability 
to  said  Thompson  on  the  part  of  the  estate  of  S.  H.  P.  Pell  &  Co.  by  reason  of 
any  rights  or  claims  of  any  person.    •    ♦    ♦ 

"Fourteenth.  The  intervening  petitions  herein  of  Logan  and  Bryan  and  of 
Helneken  and  Vogelsang  et  al.  shall  be  dismissed,  without  costs." 

The  intervening  petitions  above  referred  to,  which  were  to  be  dismissed,  were 
those  asking  to  have  Thompson  declared  a  general  partner  of  S.  H.  P.  Pell  & 
Co.  and  adjudicated  a  bankrupt. 

The  bankruptcy  court,  by  formal  order  On  January  25,  1915,  confirmed  the 
proposed  compromise  and  offer  of  composition  which  had  previously  received 
the  consent  In  writing  of  more  than  a  majority  in  number  and  90  per  cent,  in 
amount  of  the  creditors. 

It  is  not  denied  that  Robert  M.  Thompson  duly  carried  out  and  performed 
all  the  terms  of  the  agreement  of  compromise  and  the  order  of  confirmation 
of  January  25,  1915,  and  thereafter,  and  In  accordance  with  the  order  of  con- 
firmation aforesaid,  the  bankrupts  and  the  bankruptcy  receivers  conveyed  all 
the  bankrupt  estate  to  John  W.  Jay,  who  thereafter  duly  transferred  It  to  the 
Guaranty  Trust  Company  as  substituted  trustee  for  the  bankrupt  estate. 

On  June  Itt,  1916,  the  Guaranty  Trust  Company  began  an  action  In  the 
United  States  District  Court  for  the  Southern  District  of  New  York  against 
the  defendants  herein  to  recover  the  sum  of  $91,467.57,  alleged  to  be  due  from 
defendants  to  the  firm  of  S.  H.  P.  Pell  &  Co.  on  account  of  transactions  con- 
ducted by  that  firm  on  the  New  York  Cotton  Elxchange  as  the  defendants* 
brokers. 

On  March  29,  1918,  the  defendants  began  an  action  In  the  court  of  common 
pleas  for  the  county  of  Charleston,  In  the  state  of  South  Carolina,  wherein  the 
defendants  resided,  against  the  firm  of  S.  H.  P.  Pell  &  Co.,  alleged  to  be 
formed  of  Stephen  H.  P.  Pell,  Charles  A.  Kittle,  Rowland  H.  Pell,  and  Robert 
M.  Thompson,  to  recover  $1,500,000  damages  for  fraud  perpetrated  in  and 
arising  out  of  transactions  had  by  the  defendants  with  S.  H.  P.  Pell  &  Co., 
while  that  firm  was  acting  as  their  brokers  in  transactions  on  the  New  York 
Cotton  Exchange.  The  liability  of  Robert  M.  Thompson  in  said  action  Is 
placed  on  the  ground  of  his  being  a  general  partner. 

Robert  M.  Thompson,  one  of  the  plaintiffs  herein,  and  who  was  the  only 
defendant  served  with  process  in  the  South  Carolina  action,  caused  the  action 
to  be  removed  from  the  state  court  Into  the  United  States  District  Court, 
wherein  it  was  understood  to  be  pending  when  this  case  was  argued  In  this 
court,  and  wherein,  so  far  as  we  are  Informed,  It  Is  still  pending. 

In  the  suit,  now  under  review  In  this  court,  the  court  below  dismissed  the 
bilL 

Myers  &  Goldsmith,  of  New  York  City  (Emanual  J.  Myers  and  Gor- 
don S.  P.  Kleeberg,  both  of  New  York  City,  of  counsel),  for  appellants. 

William  St.  John  Tozer,  of  New  York  City  (William  St.  John  Tozer, 
of  New  York  City,  of  counsel),  for  appellees. 
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Before  WARD  and  ROGERS,  Circuit  Judges,  and  KNOX,  District 
Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  In- 
asmuch as  it  appears  that  neither  the  plaintiffs  nor  the  defendants  re- 
side within  the  Southern  district  of  New  York,  the  court  below  clear- 
ly was  without  jurisdiction  of  the  suit,  now  under  review,  as  an  original 
action.  But  it  is  said  that  this  suit  is  not  brought  as  an  original  suit, 
but  as  a  dependent  and  ancillary  suit,  which  has  direct  reference  to  a 
matter  already  litigated  in  the  bankruptcy  proceedings  in  the  District 
Court  for  the  Southern  District  of  New  York  relating  to  the  firm  of 
S.  H.  P.  Pell  &  Co.  and  the  several  persons  alleged  to  constitute  that 
firm.  In  Street's  Federal  Equity  Practice,  vol.  2,  §  1229,  that  writer 
says: 

"It  Is  a  rule,  subject  to  but  one  exception,  that  jurisdiction  In  an  ancillary 
proceeding  is  sapi)orted  by  the  Jurisdiction  of  the  court  in  the  main,  or  prin- 
cipal cause.  Hence  the  ordinary  jurisdictional  averments  may  be  dispensed 
with  in  such  a  proceeding.  If  a  court  has  jurisdiction  of  the  principal  suit,  It 
also  has  Jurisdiction  of  any  ancillary  proceeding  in  that  suit.  Neither  the 
citizenship  of  the  parties,  nor  the  amount  in  controversy,  nor  any  other  factor 
that  would  ordinarily  determine  Jurisdiction,  has  any  bearing  on  the  right  of 
the  court  to  entertain  that  proceeding." 

The  one  exception  above  referred  to  relates  to  an  ancillary  receiver* 
ship,  and  with  that  we  are  not  now  concerned.  The  right  of  a  federal 
court  to  sustain  jurisdiction  of  an  ancillary  suit,  without  reference  to  the 
citizenship  of  the  parties,  was  fully  considered  in  Krippendorf  v.  Hyde, 
110  U.  S.  276,  4  Sup.  Ct.  27,  28  L.  Ed.  145,  which  reviewed  the  au- 
thorities. And  see  Pacific  Railroad  of  Missouri  v.  Missouri  Pacific 
Railway  Co.,  Ill  U.  S.  505,  4  Sup.  Ct.  583,  28  L.  Ed.  498;  Johnson  v. 
Christian,  125  U.  S.  642,  645,  8  Sup.  Ct.  989,  31  L.  Ed.  820;  Carey 
V.  Houston  &  Texas  Central  Ry.  Co.,  161  U.  S.  115,  16  Sup.  Ct.  537, 
40  L.  Ed.  638 ;  Eichel  v.  United  States  Fidelity  &  Guaranty  Co.,  245 
U.  S.  102,  104,  38  Sup.  Ct.  47,  62  L.  Ed.  177. 

The  jurisdiction  of  a  court  over  a  particular  subject-matter  and  that 
court's  power  to  apply  a  remedy  no  doubt  are  co-extensive;  so  that 
demands  which  are  ancillary  to  the  main  action  may  be  taken  cog- 
nizance of  by  the  court  and  determined  in  aid  of  its  authority  over 
the  principal  matter,  and  a  court  may  entertain  proceedings  ancillary 
to  its  judgment  or  decree,  for  the  jurisdiction  it  originally  acquired 
is  not  exhausted  by  the  entry  of  the  judgment,  and  the  power  is  still 
in  the  court  to  issue  all  proper  process  and  take  all  proper  proceedings 
for  the  enforcement  of  its  judgment.  All  this  is  familiar  doctrine  and 
well-established  law. 

[2]  An  ancillary  suit  may  be  maintained:  (1)  To  aid,  enjoin,  or 
regulate  the  original  suit.  (2)  To  restrain,  avoid,  explain,  or  enforce 
the  judgment  or  decree  entered  in  the  original  suit.  (3)  To  enforce 
or  adjudicate  liens  or  claims  to  property  in  the  custody  of  the  court  in 
the  original  suit.  (4)  To  prevent  the  relitigation  in  other  courts  of  the 
issues  heard  and  adjudged  in  the  original  suit,  and  to  protect  the  titles 
and  rights  acquired  under  its  judgment  or  decree  from  attack  based  on 
the  theory  that  the  adjudication  in  the  original  suit  was  illegal  or  la- 
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effective.  Riverdale  Cotton  Mills  v.  Alabama  &  Georgia  Manuf.  Co., 
198  U.  S.  188,  25  Sup.  Ct.  629,  49  L.  Ed.  1008 ;  Julian  v.  Central  Trust 
Co.,  193  U.  S.  93,  112,  113,  24  Sup.  Ct.  399,  48  L.  Ed.  629;  Carey  v. 
Houston  &  Texas  Ry.  Co.,  161  U.  S.  115,  126,  127,  16  Sup.  Ct.  537,  40 
L.  Ed.  638 ;  St.  Louis  &  San  Francisco  Ry.  Co.  v.  McElvain  (D.  C.) 
253  Fed.  123,  128. 

In  Bates  on  Federal  Equity  Procedure,  vol,  1,  §  97,  the  doctrine  is 
summarized  as  follows: 

**A  bill  filed  to  continue  a  former  litigation  in  the  same  court,  or  wliicli  re- 
lates to  some  matter  already  partly  litigated  in  the  same  court,  or  which  is  an 
addition  to  a  former  litigation  in  the  same  court,  by  the  same  parties  or 
their  representatives  standing  in  the  same  interest,  or  to  obtain  and  secure  the 
fruits,  benefits,  and  advantages  of  the  proceedings  and  judgment  in  a  former 
suit  in  the  same  court  by  the  same  or  additional  parties,  standing  in  the  sam« 
interest,  or  to  prevent  a  party  from  using  the  proceedings  and  judgment  of  the 
same  court  for  fraudulent  purposes  or  to  restrain  a  party  from  using  a  judg- 
ment to  perpetrate  an  injustice,  or  obtain  an  inequitable  advantage  over  other 
parties  to  the  former  judgment  or  proceeding,  or  to  obtain  any  equitable  relief 
in  regard  to,  or  connected  with,  or  growing  out  of,  any  judgment  or  proceeding 
at  law  rendered  in  the  same  court,  or  to  assert  any  claim,  right  or  title  to 
property  in  the  custody  of  the  court,  or  for  the  defense  of  any  property  rights, 
or  the  collection  of  assets  of  any  estate  being  administered  by  the  court,  is  an 
ancillary  suit." 

[3]  We  do  not  question  but  that  the  District  Court  for  the  Southern 
District  of  New  York  may  enforce  and  protect  its  jurisdiction  as  a 
court  of  bankruptcy,  when  appealed  to  by  a  supplementary  or  ancillary 
bill  to  enforce  its  orders,  sustain  its  jurisdiction,  and  protect  parties  in 
the  enjoyment  of  rights  secured  to  them  under  its  orders.  This  is  so, 
not  only  where  jurisdiction  is  reserved  or  still  retained,  but  even  after- 
wards, where  the  result  would  be  a  relitigation  of  the  same  subject- 
matter  between  the  same  parties.    In  re  Swofford  (D.  C.)  180  Fed.  549. 

But  the  difficulty  with  the  maintenance  of  this  suit  is  that  it  cannot 
be  regarded  as  in  any  proper  sense  an  ancillary  suit.  It  was  instituted 
upon  the  theory  that  the  proceedings  in  the  District  Court  for  the 
Southern  District  of  New  York  in  the  bankruptcy  matter  of  S.  H.  P. 
Pell  &  Co.  discharged  Stephen  H.  P.  Pell  &  Co.,  as  a  firm,  and  Stephen 
H.  Pell,  Charles  A.  Kittle,  and  Howland  H.  Pell,  individually,  from  all 
claims  against  the  firm  of  S.  H.  P.  Pell  &  Co.,  and  that  it  also  dis- 
charged therefrom  Robert  M.  Thompson.  But  this  is  to  lose  sight  of 
the  terms  of  the  composition,  which  provided  for  the  release  of  Thomp- 
son— 

"from  any  and  all  liability  to  any  creditor  of  S.  H.  P.  Pell  &  Co.  who  shall  as- 
sent hereto,  on  account  of  any  connection  of  said  Robert  M.  Thompson  with 
said  firm,  or  any  transaction  of  said  Robert  M.  Thompson  by  or  through  said 
firm." 

The  release  of  Thompson  was  to  apply  only  to  those  who  specifically 
assented  thereto,  and  there  is  no  Ctllegation  anywhere  in  the  complaint 
in  the  present  action  that  the  defendants  herein  assented  to  the  com- 
position. An  examination  of  the  record  of  the  former  proceedings 
shows  that  Thompson  was  not  adjudicated  a  bankrupt  never  filed 
schedules,  and  never  made  any  ofler  of  composition.     The  offer  of 
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composition  was  an  oflfer  made  by  the  two  Pells  and  Kittle.  Moreover, 
Thompson  could  not  have  offered  a  composition,  as  section  12  of  the 
Bankruptcy  Act  expressly  provides  that  a  bankrupt  shall  not  offer  terms 
of  composition — 

"before  he  has  been  examined  in  open  court  or  at  a  meeting  of  his  creditors, 
and  has  filed  in  court  the  schedule  of  his  property  and  lists  of  his  creditors^ 
required  to  be  filed  by  bankrupts.     ♦    ♦    ♦ »» 

An  examination  of  the  offer  of  composition  made  by  the  Pells  and 
Kittle,  and  of  the  order  confirming  the  same,  discloses  that  in  neither 
is  any  reference  made  to  the  question  whether  Thompson  was  a  mem- 
ber of  the  firm  of  S.  H.  P.  Pell  &  Co.  as  a  general  or  special  partner. 
There  was  no  adjudication  of  that  question  in  that  proceeding.  There 
was  no  adjudication  in  that  proceeding  on  the  subject-matter  involved 
in  the  South  Carolina  action ;  and  if  the  defendants  here  had  appeared 
in  that  proceeding  and  opposed  the  composition,  which  they  did  not, 
they  could  not  be  enjoined  from  suing  in  another  court.  Friend  v.  Tal- 
cott,  228  U.  S.  27,  33  Sup.  Ct.  505,  57  L.  Ed.  718.  In  the  case  cited 
the  court  holds  that  a  creditor  who  had  unsuccessfully  opposed  a  com- 
position and  a  discharge  in  bankruptcy  on  the  ground  of  fraud  in  creat- 
ing the  debt,  and  accepted  a  dividend,  and  who  then  sued  for  the  bal- 
ance on  the  ground  that  the  debt  was  excepted  from  the  discharge,  had 
not  waived  his  right  to  sue  on  the  tort  by  accepting  the  dividend ;  and 
the  court  also  held  that  the  granting  of  the  discharge  was  not  res  judi- 
cata of  the  claim  for  the  balance  of  the  debt. 

In  the  instant  case  the  defendants,  who  have  brought  the  South  Caro- 
lina action,  deny  that  they  knew  of  the  existence  of  their  claims  until 
long  after  the  bankruptcy  proceedings.  Their  allegation  is  that  they 
did  not  know  that  they  had  been  defrauded  by  S.  H.  P.  Pell  &  Co.  un- 
til some  time  after  July  1,  1916.  The  order  of  confirmation  of  the 
composition  agreement  was  entered  on  January  25,  1915.  The  allega- 
tions of  fraud  contained  in  the  complaint  in  the  South  Carolina  action 
may  be  found  in  the  margin.^ 

1  **That  In  the  course  of  the  employment  of  defendants  by  plaintiffs  afore- 
said, plaintiffs  sent  to  defendants  certain  orders  for  the  purchase  and  sale  of 
cotton  as  aforesaid,  which  defendants  agreed  and  promised  to  execute  upon 
the  said  New  York  Cotton  Exchange.  That  defendants  not  only  neglected. 
failed,  and  omitted  so  to  execute  the  said  orders,  but  falsely  and  fraudulently 
stated,  reported,  and  represented  to  plaintiffs  that  the  said  orders  had  been 
duly  executed  upon  the  said  Exchange,  and  in  accordance  with  the  by-laws, 
rules,  and  regulations  thereof,  and  falsely  and  fraudulently  charged  plaintiffs* 
accoimt  with  such  sums  as  would  have  been  advanced  by  defendants,  and  with 
such  sums  as  would  have  been  earned  by  defendants,  if  said  orders  of  plain* 
tiffs  had  in  fact  been  so  executed  by  defendants  as  by  them  falsely  and  fraudu- 
l«itly  stated,  reported,  and  represented  to  plaintiffs. 

''That  from  time  to  time  during  said  period  said  defendants  rendered  to 
plaintiffs  various  statements  wherein  defendants  falsely  and  fraudulently 
charged  plaintiffs  with  the  purchase  price  of  about  one  hundred  and  fifty-seven 
thousand  (157,000)  bales  of  cotton  in  the  amount  of  approximately  ten  million 
one  hundred  and  ninety-three  thousand  nine  hundred  and  ninety  dollars 
($10,193,990),  and  by  said  statements  falsely  and  fraudulently  represented  to 
plaintiffs  such  cotton  to  have  been  purchased  by  defendants  for  plaintiffs'  ac- 
count in  accordance  with  plaintiffs'  instructions  and  with  the  by-laws,  rules, 
and  regulations  of  the  said  New  York  Cotton  Exchange,  and  thereby  falsely  and 
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The  South  Carolina  action  is  based  on  fraud  and  deceit,  and  is  of 
such  a  nature  that  the  tort  claim  it  asserts  was  not  provable  in  bank- 
ruptcy, even  if  the  plaintiffs  in  that  action  had  known  of  the  facts  of 
the  claim  in  time  to  have  asserted  them  in  the  bankruptcy  proceedings. 
Whether  the  tort  might  have  been  waived  and  a  provable  claim  in  bank- 
ruptcy made,  based  on  an  implied  contract,  if  the  facts  had  been  known, 
we  need  not  consider,  as  the  allegation  is  that  the  facts  were  not  known, 
and,  if  not  known,  no  such  course  could  have  been  adopted.  And  sec- 
tion 17  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  550 
[Comp.  St.  §  9601])  declares  that— 

"A  discharge  In  bankruptcy  shaU  release  a  bankrupt  from  aU  of  his  provable 
debts,  except  such  as  ♦  ♦  ♦  (4)  were  created  by  his  fraud  *  ,*  *  while 
acting    ♦    ♦    ♦    in  any  fiduciary  capacity." 

And  the  fraud  complained  of  was  committed,  it  is  alleged,  while  the 
defendants  in  the  South  Carolina  action  were  employed  by  the  plain- 
tiffs in  that  action  as  cotton  brokers  to  buy  and  sell  cotton  for  the  ac- 
count and  risk  of  the  plaintiffs,  and  such  fraud  was  in  connection  there- 
with. 

The  bill  of  complaint  in  the  present  suit  is  exceedingly  complicated, 
and  raises  a  number  of  questions  which  the  court  below  did  not  find  it 
necessary  to  determine,  and  which  we  do  not  find  it  necessary  to  de- 
termine. The  court  below  found  in  the  bill  no  ground  for  equitable 
intervention,  even  if  all  the  allegations  the  bill  contains  be  assumed  as 
true.  We  are  in  full  agreement  with  that  court  in  believing  that  the 
bill  is  without  equity.  It  was  properly  dismissed,  and,  being  dismissed 
for  want  of  jurisdiction,  the  decree  is  to  be  modified  to  provide  that  the 
dismissal  is  without  prejudice. 

Decree,  as  modified,  is  affirmed. 

Judge  WARD  was  present  at  the  argument  and  participated  in  the 
subsequent  discussion  of  the  case  and  concurred  in  the  result.  He  has 
not  read  this  opinion,  being  temporarily  absent  from  the  coimtry  at  the 
time  it  was  prepared  and  filed. 

fraudulently  represented  to  plaintiffs  that  the  amount  of  the  purchase  price 
thereof  had  been  duly  paid,  laid  out,  and  expended  by  defendants  for  and  on 
account  of  plaintiffs,  and  that  the  amount  of  defendants'  commissions  charged 
to  plaintiffs  in  said  statements  had  been  duly  earned  by  defendants  in  and 
about  the  purchase  and  sale  of  the  cotton  so  falsely  represented  to  plaintiffs 
to  have  been  purchased  for  their  account  and  to  be  due  and  owing  to  de- 
fendants." 
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THE  STRATHEARN.  ♦ 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  24,  1919.) 

No.  3140. 

1.  ScAMEN  ^=»24 — Wages — Recovebt. 

Act  March  4,  1915,  {  4  (Comp.  St.  f  8322),  authorizing  seamen  to  collect 
half  their  wages  at  ports  of  call  after  voyage  commences,  provided  de- 
mand be  not  made  before  expiration  of  five  days,  etc.,  authorizes  demand 
two  days  after  calling  at  port,  where  over  five  days  liad  elapsed  since 
commencing  voyage. 

2.  Seamen  ^=>4 — Wages — Foreign  Seamen. 

Act  March  4, 1915,  f  4  (Comp.  St.  §  8322),  empowering  seamen  to  collect 
half  their  wages  at  ports  of  call,  and  providing  section  should  apply  to 
seamen  on  foreign  vessels  while  in  American  harbors,  is  applicable  to 
British  seamen  shipped  on  British  vessel  in  British  port,  while  vessel  is  in 
an  American  harbor. 

3.  Seamen  ^=»15 — Wages — Recovebt  in  American  Ports — Lsoislative  Pow- 

er— Foreign  Contracts. 

Act  March  4,  1915,  $  4  (Comp.  St.  S  8322),  empowering  seamen  to  collect 
half  their  wages  in  American  ports  of  call,  is  not  invalid  as  rendering  un- 
enforceable in  this  country  a  wage  contract  lawfully  made  by  foreigners 
in  another  country. 

4.  Contracts  ^s»10i(l) — ^Vaudity. 

A  contract  may  be  valid  and  enforceable  where  executed,  but  unen- 
forceable in  another  jurisdiction. 

6.  Constitutional  Law  ^=»307 — ^Due  Process— Denial  of  Remedy — Seamen 
— Wage  Contract. 

Act  March  4,  1916,  $  4  (Comp.  St.  $  8322),  empowering  seamen  to  collect 
half  their  wages  at  American  porta  of  call,  does  not  unconstitutionally  de- 
prive a  foreign  vessel  of  contract  rights  without  due  process,  because  it 
renders  unenforceable  in  American  ports  a  wage  contract  lawfully  en- 
tered into  abroad. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida ;  William  B.  Sheppard,  Judge. 

Libel  by  John  Dillon  against  the  Stratheam  Steamship  Company, 
claimant  of  the  steamship  Strathearn.  From  a  decree  dismissing  the 
libel  (239  Fed.  583),  the  libelant  appeals.    Reversed. 

Silas  Blake  Axtell,  of  New  York  City,  L.  W.  Nelson,  of  St.  Augus- 
tine, Fla.,  and  W.  J.  &  H.  W.  Waguespack,  of  New  Orleans,  La.,  for 
appellant. 

J.  E.  D.  Yonge,  of  Pensacola,  Fla.  (W.  A.  Blount,  A.  C.  Blount,  Jr., 
and  F.  B.  Carter,  all  of  Pensacola,  Fla.,  and  Ralph  Jas.  M.  Bullowa,  of 
New  York  City,  on  the  brief),  for  appellee. 

Frederic  R.  Coudert  and  Howard  Thayer  Kingsbury,  both  of  New 
York  City,  specially  appearing  on  behalf  of  the  British  vice  consul  at 
Pensacola,  Fla.,  as  amicus  curiae. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  BEVERLY 
D.  EVANS,  District  Judge. 

WALKER,  Circuit  Judge.  [1]  This  is  an  appeal  from  a  decree  dis- 
missing the  libel  of  the  appellant,  John  Dillon,  against  the  British 
steamship  Stratheam,  to  recover  the  wages  the  libelant  had  earned 
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as  a  carpenter  on  that  ship  prior  to  the  date  of  his  demand  from  the 
master  of  the  ship,  made  two  days  after  its  arrival  in  the  port  of  Pen- 
sacola,  where  the  ship  delivered  cargo,  of  one-half  part  of  the  wages 
he  had  earned,  which  demand  was  not  complied  with.  The  action  of 
the  court  was  the  result  of  its  conclusion  that  the  demand  was  pre- 
maturely made,  having  been  made  within  less  than  five  days  after 
the  arrival  of  the  ship  at  the  port  where  the  demand  was  made,  tliough 
no  such  demand  had  previously  been  made,  and  the  appellant's  service 
and  the  ship's  voyage  had  begun  several  months  before.  The  Stra- 
theam  (D.  C.)  239  Fed.  583.  The  following  is  the  provision  of  the 
statute : 

"Every  seaman  on  a  vessel  of  the  United  States  shall  be  entitled  to  receive 
on  demand  from  the  master  of  the  vessel  to  which  he  belongs  one-half  part  of 
the  wages  which  he  shall  have  then  earned  at  every  port  where  such  vessel, 
after  the  voyage  has  l)een  commenced,  shall  load  or  deliver  cargo  before  the 
voyage  Is  ended  and  all  stipulations  In  the  contract  to  the  contrary  shall  be 
void:  Provided,  such  a  demand  shall  not  be  made  before  the  expiration  of, 
nor  oftener  than  once  In  five  daya.  Any  failure  on  the  part  of  the  master  to 
comply  with  this  demand  shall  release  the  seaman  from  his  contract  and  he 
shall  be  entitled  to  full  wages  earned.  ♦  ♦  ♦  And  provided  further,  that 
this  section  sbiall  apply  to  seamen  on  foreign  vessels  while  in  harbors  of  the 
United  States,  and  the  courts  of  the  United  States  shall  be  open  to  such  sea- 
men for  its  enforcement"  Act  March  4,  1915,  c.  153,  §  4,  38  Stat.  1165  (Comp. 
St.  S  8322). 

The  provision  that  "such  demand  shall  not  be  made  before  the  ex- 
piration of,  nor  oftener  than  once  in  five  days,"  is  not  to  be  given  the 
effect  of  requiring  that  five  days  must  have  elapsed  after  the  arrival 
of  a  ship  at  a  port  where  it  loads  or  delivers  cargo  before  a  demand 
for  half  wages  can  be  made  with  the  effect  given  to  it  by  the  statute. 
Evidently  the  intention  was  that  such  a  demand  should  not  have  the 
effect  given  to  it  by  the  statute  if  it  is  made  within  five  days  **after  the 
voyage  has  commenced,"  or  if  made  sooner  than  five  days  after  the 
making  of  a  previous  demand  contemplated  by  the  statute.  The  appel- 
lant's demand  was  not  premature. 

The  decree  appealed  from  is  sought  to  be  sustained  on  other  grounds, 
of  which  mention  will  be  made : 

[2]  It  is  contended  that  the  appellant  was  not  within  the  terms  of 
the  statute,  because  he  was  a  British  subject,  who  shipped  oil  a  British 
vessel  in  a  British  port.  There  is  nothing  to  indicate  that  the  word 
"seaman,"  in  the  clause  "that  this  section  shall  apply  to  seamen  on  for- 
eign vessels  while  in  harbors  of  the  United  States,"  etc.,  was  intended 
to  include  only  seamen  of  this  country,  or  that  that  clause  was  intended 
to  have  the  same  meaning  it  would  have  had  if,  instead  of  the  word 
"seamen,"  the  words  "American  seamen"  had  been  used.  Another 
clause  in  the  same  sentence,  "and  the  courts  of  the  United  States  shall 
be  open  to  such  seamen  for  its  enforcement,"  makes  it  quite  plain  that 
foreign  seamen  are  within  the  provision.  It  cannot  be  supposed  that 
the  last-quoted  clause  would  have  been  inserted,  if  only  seamen  of  this 
country  had  been  in  contemplation.  Legislation  was  not  needed  to 
open  the  courts  of  the  United  States  to  them.  Provisions  of  the  act 
looking  to  the  abrogation  of  treaties  containing  provisions  inconsistent 
with  it  are  indicative  of  the  legislative  intention  to  make  such  provi- 
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sions  as  the  one  in  question  applicable  to  foreign  seamen  while  in  the 
ports  of  the  United  States.  The  circumstance  that  the  title  of  the  act 
shows  that  a  part  of  its  purpose  was  "to  promote  the  welfare  of  Amer- 
ican seamen  in  the  merchant  marine  of  the  United  States"  is  not  in- 
dicative of  an  intention  to  make  the  provision  in  question  applicable 
to  American  seamen  only.  It  well  may  have  been  regarded  that  com- 
petition of  American  seamen  in  foreign  ports  with  foreign  seamen  for 
service  on  foreign  vessels  would  be  hampered,  if  in  American  ports 
only  American  seamen  had  the  right  given  by  the  provision  in  ques- 
tion, so  that  on  that  ground  the  services  of  foreign  seamen  would  be 
preferred  by  foreign  vessels  destined  to  American  ports. 

[3,  4]  By  the  articles  signed  by  the  libelant  in  Great  Britain  he 
agreed  to  serve  on  a  voyage  not  exceeding  three  years'  duration  to 
anpr  port  or  places  within  designated  limits,  which  included  ports  of 
this  country,  for  stated  wages,  which,  less  advances  made,  were  pay- 
able on  completion  of  the  agreed  service,  which  had  not  been  completed 
when  the  demand  for  half  the  wages  earned  was  made.  In  behalf  of 
the  appellee  it  is  contended  that  if  the  provision  in  question  is  so  con- 
strued as  to  be  applicable  to  the  case  at  bar,  it  is  invalid  on  the  ground 
that  it  is  one  not  within  the  legislative  power  of  the  United  States  to 
make,  in  that  it  undertakes  to  nullify  contracts  entered  into  between 
foreigners  in  a  foreign  jurisdiction,  in  which  such  contracts  are  valid 
and  enforceable.  The  enforcement  of  the  provision  in  question  in 
behalf  of  a  foreign  seaman  situated  as  the  appellant  was  does  not  have 
that  effect.  From  the  fact  that  a  contract  is  valid  and  enforceable  in 
the  jurisdiction  in  which  it  was  made,  it  does  not  follow  that  it  is  ef- 
fective to  govern  the  relations  of  the  parties  to  it  while  they  are  in 
another  jurisdiction  with  the  law  or  public  policy  of  which  it  is  in 
conflict.  A  contract  may  be  valid  and  enforceable  where  it  was  made, 
and  yet  be  unenforceable  in  another  jurisdiction.  Union  Trust  Co. 
V.  Grosman,  245  U.  S.  412,  38  Sup.  Ct.  147,  62  L.  Ed.  368;  The  Ken- 
sington, 183  U.  S.  263,  22  Sup.  Ct.  102,  46  L.  Ed.  190.  The  fact 
that  the  seaman  and  the  vessel  are  British  does  not  prevent  the  Amer- 
ican law  being  applicable  to  them  while  both  are  in  an  American  port. 
Patterson  v.  Bark  Eudora,  190  U.  S.  169,  23  Sup.  Ct.  821,  47  L.  Ed. 
1002. 

The  shipping  contract  would  be  given  the  effect  of  contravening  a 
law  of  the  United  States  if  it  were  permitted  to  prevent  the  acquisi- 
tion and  exercise  of  a  right  given  to  "seamen  on  foreign  vessels  while 
in  harbors  of  the  United  States'  by  a  statutory  provision  the  terms 
of  which  make  it  plain  that  the  right  is  given  notwithstanding  any  con- 
tract stipulation  to  the  contrary.  The  statute  in  question  is  not  given 
an  extraterritorial  operation  by  according  to  it  the  effect  of  prevent- 
ing the  existence  of  a  contract  made  in  another  jurisdiction  from  de- 
priving a  seaman  who  is  a  party  to  such  contract  of  a  right  given  to 
him  by  statute  while  both  the  seaman  and  the  ship  are  within  the  ter- 
ritory of  the  nation  the  law  of  which  gives  the  right.  The  foreign 
contract  does  not  prevent  the  relations  of  the  parties  to  it  being  gov- 
erned by  the  law  of  the  place  where  the  seaman  and  the  ship  are.  The 
law  of  the  place  where  the  contract  was  made  would  be  given  an  ex- 
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traterritorial  operation  if  it  is  allowed  to  determine  the  question  of 
the  enforceability  of  the  contract  in  another  jurisdiction,  the  law  of 
which  forbids  the  enforcement  of  such  a  contract. 

[5]  Another  suggestion  is  that,  if  the  provision  in  question  is  held 
to  be  applicable  to  the  facts  of  this  case,  it  is  violative  of  the  Con- 
stitution of  the  United  States,  in  that  it  deprives  a  party  of  contract 
rights  without  due  process  of  law.  The  statute  does  not  purport  to 
affect,  and  does  not  affect,  the  rights  of  the  parties  under  a  contract 
made  in  a  foreign  jurisdiction,  except  to  prevent  such  contract  stand- 
ing in  the  way  of  the  enforcement  of  the  domestic  law  in  behalf  of  and 
against  parties  who  have  subjected  themselves  to  the  domestic  juris- 
diction. "It  is  part  of  the  law  of  civilized  nations  that,  when  a  mer- 
chant vessel  of  one  country  enters  the  ports  of  another  for  the  pur- 
poses of  trade,  it  subjects  itself  to  the  law  of  the  place  to  which  it  goes, 
unless  by  treaty  or  otherwise  the  two  countries  have  come  to  some 
different  understanding  or  agreement."  Wildenhus'  Case,  120  U.  S. 
1,  11,  7  Sup.  Ct.  385,  387  (30  L.  Ed.  565).  A  contract  made  in  Great 
Britain  for  the  services  of  a  British  seaman  on  a  British  vessel  which 
goes  to  an  American  port  is  not  so  far  effective  as  to  be  enforceable 
in  the  latter  place,  if  its  enforcement  there  would  result  in  setting  at 
naught  the  law  of  that  place.  As  the  foreign  contract  is  incapable  of 
giving  the  right  claimed  by  virtue  of  it,  the  statute  in  question  cannot 
properly  be  regarded  as  depriving  a  party  to  the  contract  of  a  right 
under  it ;  the  right  claimed  not  being  one  which  was  conferred  by  the 
contract  or  otherwise.  The  obligation  of  a  contract  entered  into  in 
one  jurisdiction  does  not  extend  so  far  as  to  entitle  the  parties  to  such 
contract  to  be  exempt  from  the  operation  of  the  law  of  another  juris- 
diction to  which  they  subject  themselves,  which  law  forbids  such  effect 
being  given  to  the  contract  as  is  sought  to  be  given  to  it  in  that  juris- 
diction. In  our  opinion  the  provision  in  question  is  not  invalid  on 
either  of  the  grounds  urged  against  it. 

The  court  erred  in  dismissing  the  libel. 

The  decree  appealed  from  is  reversed. 
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LASWEIiL  V.  HUNGATE  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    December  19,  1918.) 

No.  2620. 

1-  Chabities  ^=^36 — Devise  to  Fbee  School— Chabgino  Tuition  Against 
Nonresident. 

Any  of  the  so-called  "free"  schools  of  a  dty,  established  under  the  pub- 
lic school  laws  of  the  state,  for  which  Const.  111.  art.  8,  $  1,  and  Hurd's 
Rev.  St  IlL  1917,  c.  122,  $  127,  call,  satisfies  a  devise  for  support  of 
"a  school  in  said  dty  the  tuition  of  which  school  shall  be  free,"  "such 
free  school  as  said  [city]  council  shall  see  fit,"  though  under  section  115 
tuition  is  required  of  nonresident  pupils. 

2.  Chabities  ^=»37 — General  Chabitabix  Intent — Cy  Pbes  Doctrine. 

General  charitable  intent,  making  applicable  the  cy  pros  rule,  were 
ithere  no  existing  school  to  which  the  devise  were  applicable,  held  shown 
by  devise  for  support  of  "a  school"  in  a  dty,  "the  tuition  of  whidi  shall 
be  free,"  "such  free  school  as  said  [dty]  council  shall  see  fit,"  with  dec- 
laration, "I  have  made  the  gift  for  the  b«iefit  of  the  young  ♦  ♦  ♦ 
and  do  not  wish  them  to  lose  the  benefit  of  the  gift  by  the  neglect  of 
others." 

3.  C&ABiTiES  ^s»18 — ^Want  of  Tbustee— Judiciai.  Appointment. 

A  charitable  trust  will  not  fail  for  want  of  a  trustee,  or  Inability  of 
party  named  to  act,  but  chancery  will  designate  another  trustee. 

4.  Chabities  ^s»20(5) — ^Designation  of  Benefigiabt  by  City. 

Even  if  a  dty  cannot  act  as  trustee  of  property  devised  for  support 
of  a  sdiool  in  the  dty,  it  may,  as  contemplated  by  the  devise,  designate 
the  sdiool  to  be  supported. 

6.  Chabities  ^s»38 — ^Pebpetthties  ^=»4(4) — Bequest  in  Chabitable  Gift. 
Mere  request,  in  will  making  devise  for  support  of  a  school  in  a  dty, 
that  the  dty  keep  testator's  family  burial  lot  in  repair,  imposes  no  ob- 
ligation, much  less  creates  a  perpetuity,  and  so  does  not  affect  validity  of 
diaritable  gift 

6.  Chabities  ^=^23 — Validitt— Possibiutt  of  Misuse. 

A  devise  for  support  of  a  free  school  to  be  designated  by  a  dty  Is  not 
invalid,  on  the  theory  that  it  leaves  the  dty  free  to  designate  a  school 
whose  teachings  are  contrary  to  public  policy,  as  not  only  must  it  be  pre- 
sumed that  it  will  properly  discharge  its  duty,  but,  if  it  should  fail  there- 
in, the  courts  could  lend  their  aid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  EKvision  of  the  Southern  District  of  Illinois. 

Suit  by  Clara  M.  Laswell  against  John  Hungate,  executor  of  Ben- 
jamin F.  Johnson,  deceased,  and  others.  Bill  dismissed,  and  plain- 
tiflF  appeals.    Affirmed. 

The  appeal  is  from  a  decree  of  the  District  Court  dismissing  appellant's  bill 
for  want  of  equity  appearing  upon  its  face.  It  appears  from  the  bill  that 
Benjamin  F.  Johnson,  of  the  dty  of  La  Harpe,  Hancock  county,  111.,  died 
testate  in  1906,  leaving  surviving  his  widow  and  one  child,  the  appellant.  He 
left  property  in  Hancock  county  worth  about  $300,000,  consisting  of  several 
thousand  acres  of  land  lying  outside  of  the  dty. 

His  will,  dated  in  1895,  provided: 

(1)  For  payment  of  debts. 

(2)  Bequest  of  $100  to  daughter. 

(3)  Devise  to  daughter  for  her  natural  life  of  a  quarter  section  of  land  In 
Hancock  county,  with  certain  restrictions  and  limitations  respecting  payment 
of  taxes  and  selling  or  mortgaging  her  interest 

^s>For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indeses 
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(4)  Bequest  to  ^andson  of  a  watch  and  $500. 

(5)  Bequest  to  his  wife  of  household  furniture  and  the  like. 

(6)  Devise  to  wife  during  her  natural  life  of  the  family  residence  at  La 
Harpe  and  annual  income  of  $1,000. 

(7)  Provision  for  fire  insurance  on  the  home  and  personal  property. 

(8)  "None  of  my  real  estate  is  to  be  sold  but  rented  out  and  my  cash  funds 
loaned  on  real  estate  security  and  the  net  annual  income  derived  therefrom 
after  paying  the  legacy  to  my  wife  Phebe  Ann  Johnson  and  all  taxes,  repairs, 
and  other  proper  charges,  is  to  be  delivered  to  the  city  of  La  Harpe,  Han- 
cock county,  Illinois,  to  be  appropriated  annually  to  the  support  of  a  school 
In  said  city  the  tuition  of  which  school  must  be  free." 

(9)  "And  it  is  my  will  and  I  hereby  direct  that  on  the  death  of  my  said 
wife,  Phebe  Ann  Johnson  and  my  said  daughter  Clara  May  Bishop  or  either 
of  them,  the  property  or  funds  the  deceased  had  a  life  interest  in,  together 
with  all  accumulations  and  any  and  all  other  property  I  may  leave  not  dis- 
posed of  by  the  previous  provisions  of  this  will  shall  be  delivered  to  the 
city  pf  La  Harpe,  Hancock  county,  Illinois,  to  be  held  (and  owned)  by  said 
city  forever  in  trust  to  create  and  establish  a  fund  to  be  appropriated  the 
annual  income  thereof  to  the  support  of  a  school  in  said  city  the  tuition  of 
which  school  must  be  free.  The  city  council  of  said  city  managing  such 
funds  and  estate  and  paying  the  annual  income  to  the  support  of  such  free 
school  as  said  council  shall  see  fit.  My  real  estate  is  not  to  be  sold  but 
rented  out  and  my  cash  funds  loaned  on  real  estate  security." 

(10)  "I  hereby  constitute  and  appoint  John  II.  Hungate  executor  of  this 
my  last  will,  and  also  trustee  to  hold,  manage  and  control  my  estate  real 
and  personal  and  the  increase  and  accumulation  thereof  until .  the  time  ar- 
rives as  herein  limited  to  vest  said  real  estate  in  the  city  of  La  Harpe,  and 
I  direct  that  the  court  having  jurisdiction  of  the  probating  of  this  will  shall 
require  of  the  trustee  «uch  bonds  as  shall  be  adequate  to  protect  and  pre- 
serve the  estate  and  in  case  of  the  death  or  refusal  to  act  of  said  trustee,  then 
the  master  in  chancery  of  Hancock  county,  Illinois,  may  be  appointed  his  suc- 
cessor under  this  will." 

The  codicil,  dated  in  1897.  provides: 

"I  hereby  direct  that  the  taxes  and  repairs  and  painting  needed  on  the  prem- 
ises in  the  said  city  of  La  Harpe,  coimty  and  state  aforesaid,  which  I  have 
willed  to  my  wife  Phebe  Ann  during  her  natural  life  is  to  be  paid  from  the  in- 
come from  my  estate  and  should  the  buildings  be  damaged  or  destroyed  by 
fire  or  otherwise  they  are  to  be  repaired  or  replaced  the  same  as  they  are 
with  the  exception  of  the  bam,  if  that  is  destroyed  it  need  not  be  rebuilt." 

"Also  any  and  all  leases  which  I  may  make  which  have  not  expired  by  their 
own  limitations  at  the  time  of  my  death  are  to  be  in  full  force  and  effect 
until  they  expire  by  their  own  limitations." 

"And  I  hereby  request  the  said  city  of  La  Harpe  through  their  proper  offi- 
cials to  see  that  my  family  lot  in  the  graveyard  and  the  stones  and  monu- 
ments thereon  are  kept  in  a  proper  state  of  repair  in  consideration  of  my 
gift  to  the  said  city,  but  there  is  no  penalty  attached  if  they  fail  to  do  so,  as 
I  have  made  the  gift  for  the  benefit  of  the  young  who  are  to  take  their  place 
as  men  and  women  in  the  world  and  do  not  wish  them  to  lose  the  benefit  of 
the  gift  by  the  neglect  of  others." 

The  will  and  codicil  were  duly  admitted  to  probate. 

The  bill  sought  to  have  declared  void  the  eighth  and  ninth  clauses  of  the 
will,  whereunder  the  bulk  of  the  testator's  property  is  devised  in  trust  for  the 
support  of  a  school  as  stated  in  said  clause. 

Thomas  E.  D.  Bradley,  of  Chicago,  111.,  for  appellant. 
D.  E.  Mack,  of  Carthage,  111.,  and  John  Hungate,  of  La  Harpe,  111., 
for  appellees. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judge3. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  The  main  ground  for  the  claimed  invalidity  of  clauses  8  and  9 
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is  that  there  was  no  school  in  La  Harpe  such  as  is  described  in  these 
clauses,  viz.  a  school  in  said  city,  tuition  in  which  school  must  be  free, 
and  that  there  is  no  provision  in  the  will  for  founding,  but  only  for 
supporting,  a  school;  that  the  will  and  codicil  discloses  no  general 
charitable  intent  of  the  testator  whereunder  the  cy  pres  doctrine  may 
be  invoked,  and  the  devise  therefore  must  fail. 

From  the  bill  it  appears  that  there  were  so-called  public  schools  in 
La  Harpe ;  indeed,  the  president  and  members  of  the  board  of  educa- 
tion of  that  city  are  as  such  made  parties  to  the  bill.  It  is  maintained, 
however,  that  under  the  laws  of  Illinois  ,the  public  schools  of  the  state 
are  not  schools  in  which  tuition  is  free,  but  that  these  schools  are  pri- 
marily available  only  to  pupils  within  the  school  district,  that  others 
desiring  the  benefit  of  the  schools  must  pay  tuition. 

One  of  the  institutions  upon  which  we  in  this  country  pride  ourselves 
is  the  system  of  free  schools.  It  is  evident  that  such  schools  are  not 
self-sustaining,  but  funds  must  be  provided  to  maintain  them.  This  is  . 
ordinarily  done  by  public  taxation.  In  making  practical  provision  for 
public  free  education  each  school  unit — usually  a  school  district — pro- 
vides buildings  and  facilities  for  the  reasonably  necessary  requirements 
of  the  particular  unit  to  be  served,  but  not  accommodations  in  one  dis- 
trict siifficient  for  the  world  at  large.  Where,  however,  it  can  be  done 
without  prejudice  to  resident  pupils,  nonresident  pupils  may  be  admit- 
ted and  tuition  may  be  collected  from  them.  Chapter  122,  §  115, 
Rev.  Stat.  111.  But  these  schools  are  not  any  the  less  public  or  "free" 
schools  in  any  reasonable  application  of  these  terms,  or  schools  in  which 
the  tuition  must  be  free,  because  the  educational  facilities  they  afford 
may  be  extended  to  nonresidents  and  tuition  required  of  such. 

If,  instead  of  employing  the  expression  **a  school  in  said  city  the  tui- 
tion of  which  school  must  be  free,"  the  testator  had  said  "a  free  school 
of  the  city,"  it  would  hardly  be  questioned  that  a  public  school  of  the 
city  was  within  his  contemplation.  Under  the  subject  of  *' Powers  and 
Duties  of  Boards  of  Education"  the  Illinois  statutes  provider 

"First,  to  estabUsh  and  support  free  schools  for  not  less  than  six  nor  more 
than  ten  months  in  each  year."    Chapter  122,  {  127,  Rev.  Stat.  lU. 

In  the  latter  part  of  the  ninth  clause  of  the  will,  referring  again  to 
the  same  object  of  his  benefaction  as  before  referred  to,  the  testator 
employed  the  expression  "support  of  such  free  school  as  said  council 
shall  see  fit."  Surely  the  testator  should  not  be  held  to  greater  particu- 
larity of  description  or  expression  than  is  employed  in  the  statutes  of 
his  state  whereunder  the  city  of  his  residence  maintained  free  schools. 
This  statute  was  enacted  in  pursuance  of  the  constitutional  provision 
that — 

**The  General  Assembly  shall  provide  a  thorough  and  eflSdent  system  of 
free  schools  whereby  all  children  of  this  state  may  receive  a  jjood  common 
school  education."    Section  1,  art.  8,  Constitution  of  Illinois  1870. 

Neither  the  constitutional  nor  the  statutory  provision  for  free  schools 
contemplated  that  each  such  school  must  be  free  in  the  sense  contend- 
ed for  by  appellant,  viz.  a  school  wherein  tuition  shall  be  free  for  the 
whole  world. 
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It  is  apparent  that  the  testator  did  not  intend  to  bind  the  city  to  limit 
the  benefit  of  the  devise  to  any  particular  school.  He  used  twice  the 
expression  "a  school  in  said  city,"  employing  the  indefinite  article, 
and  this,  with  the  words  "such  free  school  as  the  council  shall  see 
fit/'  manifests  an  intent  to  lodge  in  the  city  a  discretion  as  to  the  school, 
limiting  the  benefaction  to  a  school  or  the  pupils  of  a  "school  wherein 
the  tuition  must  be  free,"  or  a  "free  school,"  but  not  excluding  schools 
at  La  Harpe  established  under  the  public  school  laws  of  the  state  of 
Illinois. 

[2]   But,  if  appellant's  contention  in  this  regard  were  sound,  would 

not  the  equitable  doctrine  of  cy  pres  apply  here,  so  that  the  devise 

would  in  any  event  be  sustained?    The  doctrine  is  so  well  stated  in 

Story's  Equity  Jur.  §  1169,  that  it  may  with  profit  be  here  quoted: 

"Another  principle  equaUy  well  established  is,  that  if  the  bequest  be  for 
charity  it  matters  not  how  uncertain  the  persons  or  the  objects  may  be,  or 
whether  the  persons  who  are  to  take  are  in  esse  or  not,  or  whether  the  be- 
quest can  be  carried  into  exact  execution  or  not,  or  whether  the  legatee  be  a 
corporation  capable  in  law  of  taking  or  not,  for  in  all  these  and  the  like  cases 
the  court  wiU  susitain  the  legacy  and  give  it  effect  according  to  its  own  prin- 
ciples; and  where  a  literal  execution  becomes  inexpedient  or  impracticable, 
the  court  will  execute  it  as  nearly  as  it  can  according  to  the  general  purposes, 
or  as  (as  the  technical  expression  is)  cy  pres." 

This  very  statement  of  the  law  has  been  definitely  and  repeatedly 
upheld  by  the  Supreme  Court  of  Illinois.  Kemmerer  v.  Kemmerer,  233 
111.  327,  84  N.  E.  256,  122  Am.  St.  Rep.  169 ;  Crerar  v.  Williams,  145 
111.  625,  34  N.  E.  467,  21  L.  R.  A.  454;  Heuser  v.  Harris.  42  111.  425. 

That  the  law  is  as  thus  stated  is  not  controverted,  but  it  is  contended 
that  the  devise  is  of  specific  nature,  not  charitable,  and  does  not  show  a 
general  charitable  intent  on  the  part  of  the  testator,  and  that  therefore 
the  cy  pres  doctrine  does  not  apply.  The  absence  of  limitation  upon  the 
city  beyond  the  indication  that  the  school  shall  be  free,  and  the  broad 
general  discretion  granted  it,  point  strongly  to  a  general  intent  of  the 
testator  to  devote  his  property  to  charitable  purposes.  But  if  this  alone 
were  not  sufficient,  in  our  judgment  the  concluding  words  of  the  codicil 
leave  no  room  for  doubt  as  to  his  general  intent  to  create  a  charity, 
when  he  says: 

*'I  have  made  the  gift  for  the  benefit  of  the  young  who  are  to  take  their 
place  as  men  and  women  in  the  world  and  do  not  wish  them  to  lose  the  bene- 
fit of  the  gift  by  the  neglect  of  others." 

In  this  statement  of  his  broad  and  beneficent  purpose  there  may 
clearly  be  read  an  intent  that  the  gift  should  not  be  defeated  through 
strained  construction  of  his  phrases,  or  even  through  the  casual  em- 
ployment of  inept  words.  The  limitation  of  the  benefaction  to  the 
support  of  a  school,  and  that  a  school  in  which  tuition  must  be  free, 
does  not  so  specifically  define  and  circumscribe  the  devise  as  to  indi- 
cate absence  in  the  donor  of  a  general  charitable  intent.  Vidal  v.  Gir- 
ard,  2  How.  127,  11  L.  Ed.  205 ;  Perin  v.  Carey,  65  U.  S.  465,  16  L. 
Ed.  701 ;  Ould  v.  Washington  Hospital,  95  U.  S.  303,  24  L.  Ed.  450; 
Russell  V.  Allen,  107  U.  S.  164,  2  Sup.  Ct.  327,  27  L.  Ed.  397;  Sickles 
V.  City  of  New  Orleans,  80  Fed.  868,  26  C.  C.  A.  204. 

It  is  contended  that  the  clauses  provide,  not  for  founding  or  institut- 
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ing  a  school,  but  only  for  "support,"  and  that,  as  the  public  schools 
arc  not  intended,  the  devise  must  fail  for  want  of  an  existing  school 
which  might  be  the  object  of  the  support.  If  the  testator  did  not  in- 
tend a  public  school  to  be  the  beneficiary,  and,  as  stated  in  the  bill, 
there  were  then  no  other  schools  in  the  city  to  which  the  support  might 
be  applied,  what  could  he  have  intended  by  the  devise?  He  surely 
knew  the  facts ;  and  unless  there  be  imputed  to  him  the  intent  that  his 
devise  should  defeat  itself  for  want  of  an  already  existing  free  school 
in  the  city,  we  are  not  at  liberty  to  give  the  word  "support,"  as  used 
in  the  clauses,  the  narrow  and  limited  construction  contended  for. 
On  the  contrary,  the  very  nonexistence  of  any  such  a  school  would 
seem  only  to  emphasize  our  conclusion  that  the  clauses  manifest  intent 
of  the  testator  that,  in  the  discretion  of  the  council,  the  fund  be  ap- 
plied to  any  free  school  in  the  city,  whether  then  existing  or  after- 
wards brought  into  being,  and  whether  created  or  founded  wholly 
or  in  part  out  of  or  as  a  result  of  the  testator's  benefaction,  or  other- 
wise. But,  aside  from  this,  if  the  fact  were  that  there  was  then  no 
existing  school  to  which  the  devise  was  applicable,  this  would  serve 
only  to  make  the  more  apparent  the  donor's  general  charitable  intent^ 
and  the  more  certainly  would  apply  the  cy  pres  rule. 

[3,  4]  It  is  contended  that  the  city  has  not  the  power  to  take  and 
hold  this  property  or  the  income,  for  any  such  purpose.  It  is  a  suffi- 
cient reply  that  a  trust  will  not  fail  for  want  of  a  trustee.  If  the 
city  cannot  act  as  trustee,  a  court  of  chancery  will  designate  another 
trustee.  Even  though  the  city  could  not  take  or  hold  this  property  or 
the  income  from  it,  we  perceive  no  reason  wherefore  it  may  not,  as 
contemplated  by  the  devise,  designate  the  school  in  whose  support  the 
trust  fund  shall  be  administered. 

[5]  As  to  the  contention  of  invalidity  of  these  clauses  because  in 
the  codicil  the  income  is  to  be  applied  in  part,  without  the  designation 
of  what  part,  to  the  perpetual  maintenance  of  the  family  burial  lot  of 
the  testator,  the  codicil  itself  supplies  the  answer.  It  creates  no  such 
charge  on  the  estate  or  obligation  on  the  trustee,  but  expressly  negatives 
any  such  conclusion.  The  codicil  merely  requests  the  city  to  see  that 
the  lot  and  monument  are  kept  in  proper  state  of  repair.  It  would  seem 
that,  as  though  in  anticipation  of  such  line  of  attack,  he  specified,  "but 
there  is  no  penalty  attached  if  they  fail  to  do  so."  Of  course  the  term 
"penalty"  is  not  thus  used  as  relating  to  a  fine,  imprisonment,  or  the 
like,  but  as  indicating  the  absence  of  any  obligation  to  comply  with  the 
request,  and  the  clear  intent  and  purpose  that  the  charity  shall  be  in 
no  wise  thereby  periled  or  penalized.  The  clause  does  not  assume  to 
impose  an  obligation,  must  less  to  create  a  perpetuity. 

[I]  Nor  is  there  merit  in  the  point  that,  the  devise  failing  to  desig- 
nate the  kind  of  school  to  be  supported,  the  city  might  designate  some 
school  whose  teachings  are  contrary  to  public  policy.  We  cannot  an- 
ticipate that  the  support  will  be  extended  to  schools  for  teaching  vice 
or  crime  or  conceded  immorality,  if  indeed  such  could  be  said  to  come 
mthin  the  designation  of  "school."  It  must  be  presumed  that  the 
city  will  properly  discharge  its  duty;  but,  if  it  should  fail  in  this 
through  a  perversion  of  the  trust  fund  from  its  beneficent  and  chari- 
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table  purpose,  the  courts  would  doubtless  deal  with  such  a  situation  to 
the  end  that  the  true  aims  and  purposes  of  the  devise  might  be  effec- 
tuated, not  destroyed. 

The  charge  that  the  city  has  abandoned  the  property  and  the  trust 
is  not  supported  by  any  facts  stated  in  the  bill  from  which  such  conclu- 
sion would  flow.  With  the  menace  of  litigation  continually  before  it, 
first  a  contest  of  the  will,  which  failed,  then  this  suit  to  invalidate  the 
trust  clauses,  the  city  has  so  far  been  in  no  situation  to  carry  out  the 
testator's  charitable  intent.  Whatever  might  be  the  consequences  of 
abandonment  by  the  city,  abandonment  does  not  appear. 

The  decree  of  the  District  Court  is  affirmed. 


(256  Fed.  640) 

COCO-COLA  CO.  V.  MOORE  et  al. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit.    March  24,  1919.) 

No.  5205. 

1,  Appeal  and  Ebbob  ^=»758(1) — Notice  of  Ebbob  Not  Specified — Pbesump- 

TiON  AS  to  Examination  of  Recobd. 

If  the  Circuit  Court  of  Appeals  concludes  to  notice  a  manifest  error 
not  specified  according  to  rule  No.  24  (188  Fed.  xvi,  109  C.  C.  A.  xvl), 
there  Is  no  implies  tion  that  it  has  undertaken  the  task  of  going  through 
the  record  and  examining  other  errors  not  specified. 

2.  Attobnet  and  Client  ^=»  166(3) — Action  fob  Compensation — Evidence. 

In  suit  for  compensation  as  attorneys  in  defendant  company's  suit  to 
restrain  unfair  trade  competition  by  another  firm,  plaintiffs'  evidence 
of  the  amount  of  business  done  by  defendant  company  in  the  United 
States  generally  was  properly  admitted,  not  to  show  defendant's  ability 
to  pay,  but  as  bearing  on  the  results  obtained  by  the  litigation. 
6.  Evidence  ^=»  142(5) — Similab  Facts — Value  of  Attobnets'  Sebvices. 

In  an  action  by  attorneys  for  compensation  for  services  rendered  de- 
fendant company  in  its  suit  to  restrain  unfair  competition,  defendant's 
evidence  as  to  the  compensation  which  it  had  paid  attorneys  in  other  ac- 
tions was  properly  ruled  out,  as  opening  the  door  to  the  admission  of 
collateral  issues,  and  also  as  possibly  based  on  specific  contracts. 

4.  Evidence  ^=»487,  543(2) — Opinion  of  Laymen — ^Value  of  Legal  Sebvices. 

The  officers  of  a  corporation  which  employed  attorneys  to  conduct  a 
suit  to  restrain  unfair  trade  competition  were  not  qualified  as  laymen  to 
express  an  opinion  as  to  the  reasonable  value  of  the  services  of  comisel, 
for  such  evidence  can  be  given  only  by  members  of  the  bar. 

5.  Evidence  ^=>543(2),  572 — Expebt  Opinion — Value  of  Attobneys'   Sebv- 

ices— Qualifications  of  Otheb  Attobneys. 

In  an  action  by  attorneys  to  recover  for  professional  services  rendered 
defendant  company  in  conducting  a  suit  to  restrain  unfair  trade  competi- 
tion, evidence  of  attorneys  who  had  not  had  experience  in  trade-mark  or 
unfair  competition  cases  was  admissible  on  behalf  of  plaintiff  attor- 
neys; objection  that  such  witnesses  were  not  qualified  going  to  the 
weight,  and  not  the  admissibility,  of  the  evidence. 

6.  Evidence  ^=»54o(2) — Expert  Opinion — Attorney's  Fees  in  Unfaib  Com- 

petition Case. 

In  an  action  by  attorneys  for  services  rendered  defendant  company  in 
suit  to  restrain  unfair  trade  competition  by  another  firm,  testimony  of 
three  lawyers,  experts  in  the  field  of  trade-mark  and  unfair  competition, 
and  possessed  of  large  experience  in  courts  where  such  litigation  is 
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carried  on,  was  admissible  on  behalf  of  defendant  company,  though  the 
attorneys  knew  nothing  about  the  customary  fees  charged  at  the  local  bar 
of  the  small  city  where  the  case  was  tried. 

7,  Customs  and  Usages  ^s»12(1) — Effect  on  Contract — Knowledge  of  Pab- 


In  suit  on  an  implied  contract,  a  local  custom  cannot  be  given  control- 
ling force,  unless  shown  to  have  been  known  to  and  contemplated  by  the 
parties  at  the  time  the  services  were  rendered. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;  Frank  A.  Youmans,  Judge. 

Action  by  John  M.  Moore  and  others  against  the  Coco-Cola  Com- 
pany. To  review  judgment  for  plaintiffs,  defendant  brings  error. 
Reversed,  with  directions  to  grant  new  trial. 

Elias  Gates,  of  Memphis,  Tenn.  (Samuel  Frauenthal,  of  Little  Rock, 
Ark.,  on  the  brief),  for  plaintiff  in  error. 

Charles  C.  Reid,  of  Little  Rock,  Ark.,  for  defendants  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  plaintiffs,  Moore  et  al.,  sued  de- 
fendant, Coco-Cola  Company,  to  recover  compensation  as  attorneys. 
The  case  has  been  here  before,  and  was  reversed  because  of  im- 
proper rulings  on  questions  of  evidence.  246  Fed.  942,  159  C.  C.  A. 
214.  It  was  again  tried  and  comes  here  now  upon  the  same  class 
of  errors,  namely,  rulings  upon  the  receipt  or  rejection  of  evidence. 

[1]  On  the  former  review  the  brief  of  the  plaintiff  in  error,  the 
Coco-Cola  Company,  contained  no  specification  of  the  errors  relied 
upon,  as  required  by  our  rule  24.  188  Fed.  xvi,  109  C.  C.  A.  xvi. 
Notwithstanding  this  omission  we  decided  to  notice  a  manifest  error 
of  so  grave  a  character  that  we  thought  it  ought  not  to  be  passed  by, 
notwithstanding  the  failure  to  comply  with  the  rule.  It  is  now  in- 
sisted that  as  to  all  questions  involved  in  the  former  record  as  to  which 
we  expressed  no  opinion,  our  silence  should  be  interpreted  as  a  hold- 
ing that  we  had  examined  them  and  found  them  to  be  without  merit. 
There  is  no  justification  for  this  inference.  If  a  court  concludes  to 
notice  a  manifest  error  not  specified  according  to  the  rules,  there  is 
no  implication  that  it  has  undertaken  the  task  of  going  through  the 
record  and  examining  other  errors  which  had  not  been  specified.  We 
will  therefore  proceed  to  consider  the  errors  which  have  been  prop- 
erly specified  on  the  present  review. 

[2]  Plaintiffs  offered  evidence  of  the  amount  of  business  done  by 
the  defendant  in  the  United  States  generally,  and  it  was  received  over 
defendant's  objection.  The  ruling  was  proper.  The  evidence  was 
not  offered  for  the  purpose  of  showing  defendant's  ability  to  pay, 
but  as  bearing  upon  the  results  obtained  by  the  litigation.  The  orig- 
inal suit  was  brought  to  restrain  unfair  trade  competition  by  the  firm 
of  Butler  Bros.,  and  a  decree  was  obtained  restraining  them  from  the 
practices  complained  of.     This  decision  had  great  value  to  the  com- 
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pany,  regardless  of  the  amount  of  damage  inflicted  by  the  wrongful 
conduct  of  Butler  Bros.  It  established  the  company's  trade  rights, 
and  was  an  important  precedent  condemning  the  practices  of  all  who 
infringed  those  rights.  While  the  decree  would  not  be  res  adjudicata 
as  against  other  wrongdoers,  its  effect  in  the  business  world  would  be 
highly  beneficial.  The  result  is  akin  to  a  decree  in  a  patent  case  sus- 
taining the  patent,  and  adjudging  a  defendant  guilty  of  infringement. 
The  amount  involved  in  the  particular  case  may  be  insignificant,  but 
the  decree  sustaining  the  patent,  and  condemning  the  infringement  is 
of  great  value  in  other  jurisdictions  where  the  injury  to  the  patentee's 
right  may  involve  large  values. 

[3,  4]  Defendant  offered  evidence  as  to  the  compensation  which  it 
had  paid  to  attorneys  in  other  actions.  This  evidence  was  properly 
ruled  out.  It  could  not  have  been  received  without  giving  right  to  an 
inquiry  into  all  the  suits  in  which  the  services  were  performed.  That 
would  have  involved  the  case  upon  trial  in  collateral  issues.  The 
compensation  also  may  have  been  based  upon  specific  contracts,  and 
would  thus  be  wholly  irrelevant  in  determining  what  was  the  reason- 
able value  of  services  rendered  upon  quantum  meruit.  It  is  likewise 
true  that  the  defendant's  officers  were  not  qualified  as  la)rmien  to  ex- 
press an  opinion  as  to  the  reasonable  value  of  the  services  of  counsel. 
Such  evidence  can  only  be  given  by  members  of  the  bar.  Howell  v. 
Smith,  108  Mich.  350,  66  N.  W.  218;  Hart  v.  Vidal,  6  Cal.  56;  Cham- 
berlayne  on  Evidence,  §  2163. 

[5]  Plaintiffs  offered  evidence  of  attorneys  who  had  not  had  ex- 
perience in  trade-mark  or  unfair  competition  cases.  This  was  ob- 
jected to  upon  the  ground  that  such  attorneys  were  not  qualified  to 
give  opinions  as  to  the  reasonable  value  of  attorney's  fees  in  such 
litigation.  The  court  overruled  the  objection,  and  received  the  evi- 
dence. The  ruling  was  proper.  The  objection  went  to  the  wei^t  of 
the  evidence,  and  not  to  its  admissibility.  When  the  nature  of  the 
action,  the  time  devoted  to  it,  the  amount  involved,  the  results  ob- 
tained, and  other  like  factors  proper  for  consideration  in  fixing  the 
compensation  of  attorneys,  are  stated,  any  member  of  the  bar,  in 
good  standing,  may  testify  as  an  expert  as  to  what  would  be  a  rea- 
sonable compensation  for  the  services  performed,  although  the  wit- 
ness has  never  had  experience  in  the  same  field  of  litigation.  Such 
experience  would  add  to  the  vveight  of  his  evidence,  but  the  want  of 
it  does  not  render  his  opinion  incompetent. 

[8,  7]  Defendant  offered  the  evidence  of  three  lawyers,  one  from 
New  York,  one  from  Chicago,  and  one  from  Washington.  They 
were  experts  in  the  field  of  trade-mark  and  unfair  competition,  and 
possessed  of  large  experience  in  courts  where  such  litigation  is  in  the 
main  carried  on.  They  knew  nothing  about  the  customary  fees  charg- 
ed at  the  local  bar  of  Little  Rock,  Ark.,  where  the  case  was  tried,  in 
which  plaintiffs  rendered  the  services  sued  for.  The  evidence  was 
objected  to  on  the  ground  that  the  witnesses  were  not  shown  to  be 
familiar  with  the  fees  charged  at  Little  Rock,  and  for  that  reason 
were  disqualified.  The  objection  was  sustained.  We  think  the  rul- 
ing was  erroneous  and  highly  prejudicial.-  There  had  been  little,  if 
any,  litigation  in  unfair  competition  cases  at  Little  Rock.     No  cus- 
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tomary  fee  for  such  services  had  been  established  there  as  the  result 
of  experience.  It  is  well  know  that  litigation  of  this  kind  is  mainly 
confined  to  large  commercial  centers.  It  has  come  to  be  regarded  as 
a  distinct  branch  of  the  law,  and,  like  patent  law,  is  largely  in  the 
hands  of  a  distinct  class  of  practitioners.  Litigation  of  this  kind  is 
national,  and  not  local.  To  confine  testimony  in  such  a  case  to  what 
is  usual  in  the  community  is  simply  to  deny  one  of  the  valuable  sources 
of  information.  Knowledge  of  the  usual  compensation  paid  for  such 
service  can  only  be  learned  from  those  who  live  in  the  centers  where 
such  litigation  is  most  frequent,  and  to  deny  a  litigant  the  right  to 
produce  the  testimony  of  persons  having  that  kind  of  qualification  is 
to  substitute  theory  for  experience.  It  is  claimed  that  the  ruling  is 
based  upon  Ward  v.  Kohn,  58  Fed.  462,  7  C.  C.  A.  314.  Such  a 
view  divorces  the  opinion  from  its  facts.  The  services  sued  for  there 
were  rendered  in  a  criminal  case  at  Louisville,  Ky.  The  reasonable- 
ness of  plaintiffs'  compensation  had  been  testified  to  by  eminent  mem- 
bers of  the  bar  of  that  city.  Defendant  oflFered  evidence  of  lawyers 
residing  in  Little  Rock,  Ark.,  who  had  no  knowledge  of  the  usual 
fees  in  Louisville.  This  evidence  was  excluded,  and  what  is  said  in 
the  Ward  Case  is  based  upon  the  remoteness  geographically  of  the 
two  cities,  and  the  wide  difference  in  the  fees  of  lawyers  in  what  was 
then  a  provincial  town  like  Little  Rock,  as  compared  with  the  usual 
compensation  in  a  large  commercial  city  like  Louisville.  The  lan- 
guage of  the  opinion  cannot  be  separated  from  the  facts  of  the  case. 
Northern  Pacific  Ry.  Co.  v.  N.  A.  Tel.  Co.,  230  Fed.  347,  355,  144 
C.  C.  A.  489,  L.  R.  A.  1916E,.572;  King  v.  Pomeroy,  121  Fed.  287, 
294,  58  C.  C.  A.  209.  Here  tlie  litigation  is  entirely  diflferent.  It  is 
not  local,  but  national,  and  is  conducted  mainly  by  specialists,  and 
their  judgment  is  the  best  evidence  as  to  what  is  reasonable  compen- 
sation for  such  services.  We  do  not  understand  that  the  decision  in 
Ward  V.  Kohn  was  intended  to  limit  testimony  to  lawyers  of  the  par- 
ticular city  in  which  the  services  were  rendered.  There  would  be 
distinct  objections  to  such  a  rule.  When  plaintiffs  are  eminent  mem- 
bers of  the  bar,  their  brethren  of  the  same  bar  are  reluctant  to  give 
evidence  against  them  in  a  suit  for  their  compensation.  Esprit  du 
corps  is  a  factor  in  such  cases  which  courts  cannot  disregard.  In  the 
medical  profession  it  is  considered  unprofessional  for  one  doctor  to 
testify  against  another  in  civil  litigation.  If  the  defendant  in  the 
Kohn  Case  had  offered  evidence  of  members  of  the  bar  in  Cincinnati, 
Ohio,  or  Nashville,  Tenn.,  or  possibly  St.  Louis,  Mo.,  who  showed 
themselves  to  be  familiar  with  the  usual  compensation  paid  for  serv- 
ices, such  as  the  plaintiflfs  were  suing  for,  and  the  evidence  had  been 
rejected  because  the  witnesses  were  not  members  of  the  Louisville  bar, 
it  would  probably  have  been  error  to  exclude  the  evidence.  In  suits 
on  implied  contract  a  local  custom  cannot  be  given  controlling  force 
unless  it  is  shown  to  have  been  known  to  and  contemplated  by  the 
parties  at  the  time  the  services  were  rendered.  Bowling  v.  Harrison, 
6  How.  248,  12  L.  Ed.  425 ;  Chicago,  Milwaukee  &  St.  P.  Ry.  Co. 
v.  Lindeman,  143  Fed.  946,  949,  75  C.  C.  A.  18.  In  this  day  of  mo- 
bile judges  and  lawyers,  the  bar  of  a  city  cannot  establish  a  market 
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overt  for  professional  services  and  require  all  comers  to  take  notice 
of  their  local  customs. 
The  judgment  is  reversed,  with  directions  to  grant  a  new  triaL 


(256  Fed.  644) 

BARNETT  et  al.  v.  KUNKLE  et  al.  ♦ 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    March  8, 1919.) 

No.  5200. 

1.   RjCFOBfMATION  OF  INSTRUMENTS  ^=>17(1) — MISTAKE— InTEEEST  IN'IvAND. 

A  mutual  mistake  as  to  the  interest  of  the  grantor  in  the  land  is  a  mis- 
take of  fact,  not  of  law,  though  induced  by  a  mistaken  view  of  the  law. 

2.  Reformation  of  Instruments  ^=»20 — Fraud  of  Grantei>— iNTiaEST  Con- 

veyed. 

Where  an  Indian,  who  could  not  read  English,  mistakenly  believed  that 
he  had  only  a  one-half  interest  in  the  laud  conveyed,  and  was  confirmed 
in  that  belief  by  statements  of  the  grantee,  equity  will  grant  relief  to  the 
grantor  from  a  deed  conveying  the  entire  estate. 

3.  Reformation  of  Instruments  ®=»16 — Intent  of  Parties— Interest  Con- 

veyed. 

Where  both  parties  to  a  deed  believed  that  the  grantor  owned  only  a 
one-half  interest  in  the  land,  and  the  grantee  informed  the  grantor,  who 
could  not  read  English,  that  the  deed  conveyed  only  a  one-half  interest, 
the  grantor  is  entitled  to  relief  against  the  deed,  which  in  terms  conveyed 
the  entire  interest  in  the  land. 

4.  Equity  <@=:»262 — Motion  for  Judgment  on  Pleadings. 

Where  a  grantor  is  entitled  to  have  a  deed  conveying  a  tract  of  land 
reformed,  because  of  mutual  mistakes  and  misrepresentations  by  the 
grantee,  so  as  to  convey  only  a  one-half  interest,  a  cross-bill  in  a  suit  to 
quiet  the  title  by  subsequent  grantees,  who  were  also  grantees  from  the 
alleged  husband  of  grantor's  daughter,  alleging  that  the  daughter  was 
not  legally  married,  so  that  the  grantor  inherited  the  entire  interest, 
raised  an  issue  of  fact,  and  it  was  error  to  give  judgment  against  him  oi* 
the  pleadings. 

5.  Equity  ^=»262 — Judgment  on  Pleadings. 

In  a  suit  to  quiet  title,  where  the  defendants  filed  a  cros»-bill  to  re- 
form a  deed,  answers  to  the  cross-bill,  alleging  plaintiffs  to  be  bona  fide 
purchasers,  allege  an  affirmative  defense,  which  must  be  proved,  and  do 
not  entitle  plaintiffs  to  judgment  on  the  pleadings. 

Hook,  Circuit  Judge,  dissenting  In  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Suit  by  W.  A.  Kunkle  and  others  against  Tucker  Barnett  and  others 
to  quiet  title  to  land.  Decree  for  plaintiffs,  and  defendants  appeal. 
Reversed,  with  directions. 

Lewis  C.  Lawson,  of  Holdenville,  Okl.,  for  appellants. 

A.  A.  Davidson,  of  Tulsa,  Okl.  (P.  C.  West,  R.  S.  Sherman,  Grey 
Moore,  and  J.  A.  Veasey,  all  of  Tulsa,  Okl.,  and  John  B.  Patterson,  of 
Okemah,  Okl.,  on  the  brief),  for  appellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

■  I  III — ^^^^  *- \ M-^^B^W^— ^^^^^ 

^z:>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 

^Rehearing  denied  May  24,  1919. 
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A^flDON,  District  Judge.  Annie  Bird,  a  full-blood  Creek  citizen, 
died  in  September,  1909,  intestate  and  without  issue,  seized  of  the 
lands  in  controversy  as  her  allotment.  She  left  surviving  her  Tucker 
Bamett,  her  father,  an  alleged  husband,  Jimmie  Bird,  with  whom  she 
had  lived  for  years,  and  a  sister,  Maggie  Harjo. 

January  26,  1910,  Tucker  Bamett  conveyed  the  land  by  warranty 
deed  to  one  Lake  Moore,  under  whom  plaintiffs  claim. 

On  January  11,  1913,  Jimmie  Bird,  the  alleged  husband  of  Annie 
Bird,  conveyed  the  land  by  quitclaim  deed  to  one  Litchfield,  from 
whom  plaintiffs  afterwards  obtained  title. 

This  suit  was  brought  by  plaintiffs  Kunkel  and  the  Prairie  Oil  & 
Gas  Company  against  Tucker  Bamett,  Maggie  Harjo,  and  others  to 
quiet  their  title  to  the  land.  Defendants  answered,  and  also  filed  a 
cross-bill,  setting  up  claims  to  the  land  as  heirs  of  the  allottee,  and  al- 
leging that  Jimmie  Bird  was  not  her  lawful  husband,  because  at  the 
time  of  his  marriage  to  her,  and  at  the  time  of  her  death,  he  had  a 
former  wife  living  from  whom  he  had  not  been  divorced.  They  also 
alleged  that  the  estate  of  Annie  Bird  was  an  inheritance  from  her 
parents,  who  were  duly  enrolled  citizens  of  the  Creek  Nation,  and 
therefore  the  land  reverted  to  them  in  equal  shares,  under  the  rule 
in  Shulthis  v.  McDougal,  170  Fed.  529,  95  C.  C.  A.  615 ;  so  that  Tuck- 
er Bamett,  the  father,  would  take  a  half  interest,  and  the  other  half 
would  pass  to  Maggie  Harjo  as  the  sole  lineal  heir  of  her  mother,  to 
whom  it  would  have  passed  if  the  mother  had  been  living. 

The  cross-bill  also  alleged  that  the  deed  from  Bamett  to  Moore 
was  void,  because  it  conveys  the  entire  estate,  when  it  was  the  intent 
of  Bamett  that  it  should  convey  only  a  half  interest.  It  is  charged 
that  Moore,  at  the  time  the  deed  was  executed,  expressly  represented 
to  the  Indian  that  he  owned  only  a  half  interest  and  that  the  deed 
conveyed  only  a  half  interest,  and  that  the  Indian  was  unable  to  read 
and  had  no  independent  advice,  but  acted  wholly  upon  Moore's  state- 
ment. 

To  this  cross-bill  complainants  filed  answers  setting  up,  among  oth- 
er things,  that  they  were  bona  fide  purchasers  for  value. 

On  the  case  being  called  for  trial,  plaintiffs  moved  for  judgment 
on  the  pleadings,  which  motion  was  sustained,  and  a  decree  entered 
dismissing  the  cross-bill  on  the  merits,  and  establishing  plaintiff's  ti- 
tle.   To  review  that  decree  defendants  bring  the  present  appeal. 

The  case  was  greatly  complicated  at  the  time  the  pleadings  were 
drawn,  and  the  trial  had  in  the  lower  court,  by  uncertainty  as  to  wheth- 
er the  inheritance  from  Annie  Bird  was  controlled  by  the  rule  in 
Shulthis  V.  McDougal,  170  Fed.  529,  95  C.  C.  A.  615,  or  by  the  statute 
of  inheritance  of  Oklahoma.  Section  8418  of  the  Revised  Laws  of 
Oklahoma  for  1910.  Since  the  decree  here  under  review  was  made, 
that  uncertainty  has  been  settled  by  the  decision  of  the  Supreme  Court 
in  Jefferson  v.  Fink,  247  U.  S.  288,  38  Sup.  Ct.  516,  62  L.  Ed.  1117. 
It  is  there  held  that  the  inheritance  is  controlled  by  the  statute  of  Okla- 
homa, which  provides  as  follows: 

"If  the  decedent  leave  no  issue,  the  estate  goes  one-half  to  the  surviving 
husband  or  wife,  and  the  remaining  one-half  to  the  decedent's  father  or  moth- 
er, or,  if  he  leave  both  father  and  mother,  to  them  in  equal  shares.    ♦    ♦    ♦ 
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If  decedent  leave  no  issue,  nor  husband  nor  wife,  the  estate  must  go  to  the 
father  or  mother,  or  if  he  leave  both  father  and  mother,  to  them  in  equal 
shares." 

Under  this  statute,  if  Jimmie  Bird  was  the  husband  of  Annie  Bird, 
the  inheritance  passed  one-half  to  him  and  one-half  to  the  father, 
Tucker  Bamett.  If  Jimmie  Bird  was  not  her  husband,  then  the  entire 
estate  passed  to  Tucker  Barnett. 

Under  this  law  Maggie  Harjo  took  no  interest  in  the  property,  and 
is  out  of  the  case,  except  to  the  extent  that  her  asserted  interest  at 
the  time  the  deeds  were  made  may  be  considered  in  determining  the 
belief  under  which  Moore  and  Barnett  acted  at  the  time  the  deed  was 
signed. 

Under  the  decision  in  Jefferson  v.  Fink,  Bamett  was  the  owner  of 
the  entire  estate,  in  case  Jimmie  Bird  was  not  the  lawful  husband  of 
Annie  Bird  at  the  time  of  her  death.  Whether  he  was  such  husband 
involves  an  inquiry  into  questions  of  fact,  and  possibly  as  to  what  law 
controls  in  determining  family  status  among  the  Indians  of  Oklahoma. 
Barnett  was  entitled  to  a  trial  upon  that  issue,  unless  he  is  precluded 
by  his  deed.  The  averments  of  the  cross-bill  are  imperfect,  but  they 
are  sufficient  as  against  a  motion  for  judgment  upon  the  pleadings. 

In  our  judgment  he  is  entitled  to  relief  against  the  deed  upon  either 
of  three  grounds: 

[1]  1.  The  deed  was  given  under  a  mutual  mistake  of  both  grantor 
and  grantee  as  to  the  extent  of  Barnett's  interest  in  the  land,  they 
both  believing  that  he  had  only  a  half  interest.  Looking  at  both  the  bill 
and  cross-bill,  as  we  must,  Moore  must  have  believed  that  Bamett  own- 
ed a  half  interest  and  Jimmie  Bird  a  half  interest ;  while  Barnett  must 
have  believed  that  he  and  Maggie  Harjo  each  owned  a  half  interest. 
A  mistake  as  to  the  extent  of  a  party's  interest  in  land  is  a  mistake  of 
fact  and  not  of  law,  although  it  may  be  induced  by  a  mistaken  view  of 
the  law.  Pomeroy's  Equity  Jurisprudence  (4th  Ed.)  §  849.  The  rule 
is  there  stated  as  follows : 

"Wherever  a  person  is  ignorant  or  mistaken  with  respect  to  his  own  ante- 
cedent and  existing  private  legal  rights,  interests,  or  estates,  either  of  proper- 
ty or  contract,  and  enters  into  some  transaction,  for  the  purpose  of  affecting 
such  assumed  rights,  interests  or  estates,  equity  will  grant  its  relief  defensive 
or  aflarmative,  treating  the  mistake  as  analogous  to,  if  not  identical  with,  a 
mistake  of  fact" 

This  rule  was  expressly  approved  by  this  court  in  Order  of  United 
Commercial  Travelers  v.  McAdam,  125  Fed.  358,  61  C.  C.  A.  22,  and 
accurately  states  the  law  both  in  this  country  and  in  England. 

[2]  2.  The  deed  was  given  under  a  mistake  by  Barnett,  as  to  the 
extent  of  his  interest,  which  mistake  was  aided  and  confirmed  by  the 
statement  of  Moore  that  Barnett  owned  only  a  half  interest.  Consid- 
ering the  relative  knowledge  and  ability  of  the  parties  to  judge  of 
such  matters,  this  statement  of  Moore  would  constitute  such  an  equita- 
ble circumstance  as  would  justify  granting  relief  to  Barnett.  Pom- 
eroy's  Equity  Jurisprudence,  §  847,  and  the  numerous  authorities  there 
cited. 

[3]  3.  At  the  time  the  deed  was  signed  it  was  the  belief  of  both 
parties  that  Bamett  was  the  owner  of  only  a  half  interest,  and  that 
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was  all  either  party  intended  to  convey.  The  deed,  therefore,  fails 
to  express  the  real  contract  between  the  parties;  and  it  would  be  a 
fraud  to  permit  Moore,  who  prepared  it  and  is  charged  in  the  cross- 
bill to  have  represented  to  the  Indian,  who  could  not  read  English, 
that  it  conveyed  only  a  half  interest,  to  hold  the  entire  estate,  if  it 
should  turn  out  that  Bamett  was  in  fact  the  owner  of  the  entire  es- 
tate at  the  time  the  deed  was  given.  Carrell  v.  McMurray  (C.  C.)  136 
Fed.  661 ;  Walden  v.  Skinner,  101  U.  S.  577,  25  L.  Ed.  963 ;  Snell 
v.  Insurance  Co.,  98  U.  S.  85,  25  L.  Ed.  52 ;  Medical  Society  v.  Gil- 
breth  (D.  C.)  208  Fed.  899 ;  Phillipine  Sugar  Co.  v.  Phillipine  Islands, 
247  U.  S.  385,  389,  38  Sup.  Ct.  513,  62  L.  Ed.  1177;  Pomeroy,  §  845. 

[4]  It  seems  clear,  therefore,  that  Bamett,  as  against  Moore,  is  en- 
titled to  a  reformation  of  the  deed,  so  that  it  will  convey  only  a  half 
interest,  provided  Jimmie  Bird  was  not  the  lawful  husband  of  Annie 
Bird.  And  as  to  tiie  latter  issue,  as  well  as  the  issues  relating  to  the 
giving  of  the  deed,  he  was  entitled  to  a  trial  upon  the  facts,  and  it  was 
error  to  give  judgment  against  him  upon  the  pleadings. 

[5]  We  are  aware  that  the  defendants  Kunkle  and  the  Prairie  Oil  & 
Gas  Company  claim  to  be  good- faith  purchasers.  That,  however, 
is  an  affirmative  defense,  and  must  be  proven  by  them.  Wright-Blod- 
gett  Co.  v.  U.  S.,  236  U.  S.  397,  35  Sup.  Ct.  339,  59  L.  Ed.  637 ;  North- 
em  Colorado  Coal  Co.  v.  U.  S.,  234  Fed.  34,  36,  148  C.  C.  A.  50. 

The  case  was  greatly  confused  in  the  pleadings  and  arguments  at 
the  time  it  was  before  the  trial  court,  because  of  uncertainty  as  to 
whether  the  inheritance  was  controlled  by  the  rule  in  Shulthis  v.  Mc- 
Dougal  or  by  the  statute  of  Oklahoma.  All  that  confusion  has  now 
been  cleared  up  by  the  decision  of  the  Supreme  Court  in  Jefferson  v. 
Fink.  It  may  be  that  the  pleadings  ought  to  be  reframed,  so  as  to 
present  the  issue  as  it  now  exists.  If  so,  the  trial  court  will  be  at  lib- 
erty to  deal  with  any  such  matter  in  a  way  to  promote  a  fair  trial  of 
the  case  upon  the  merits. 

The  decree  is  reversed,  and  the  trial  court  is  directed  to  proceed  with 
the  suit  in  accordance  with  the  views  here  expressed. 

HOOK,  Circuit  Judge.  I  do  not  think  the  pleadings  as  presented 
to  the  trial  court  and  to  us  upon  the  record  entitle  appellant  Bamett  to 
a  trial  of  the  question  whether  he  had  a  larger  estate  than  the  one 
he  intended  to  convey. 
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(256  Fed.  648) 

AGGERS  V.  SHAFFER  et  al. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    February  25, 1919.) 

No.  4940. 

1.  Courts  ^=>.312(1) — Jurisdiction  of  Federal  Courts— Suit  bt  Assignee— 

••Chose  in  Action." 

Under  the  law  of  Oklahoma  an  oil  and  gas  lease  of  the  ordinary  kind 
gives  the  lessee  a  present  vested  interest  in  the  premises,  and  a  suit  by 
his  assignee  to  protect  his  rights  thereunder  is  not  one  on  a  "chose  in  ac- 
tion," within  Judicial  Code,  |  24  (Comp.  St.  §  991),  in  which  he  must  show 
diversity  of  citizenship  between  his  assignor  and  defendants  to  give  a 
federal  court  jurisdiction. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Chose  in  Action.] 

2.  Mines  and  Minerals  ^=»79(6) — Oil  Lease— Forfeiturbl 

An  oil  and  gas  lease  requiring  quarterly  payments  of  rental  until  devel- 
opment work  was  begun,  but  not  providing  for  forfeiture,  nor  making  time 
of  its  essence,  held  not  forfeited  by  a  slight  delay  in  making  a  payment 
through  mistake. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Jud^e. 

Suit  in  equity  by  Charles  B.  Shaffer  against  W.  A.  Aggers  and  oth- 
ers. Decree  for  complainant,  and  defendant  Aggers  appeals.  Af- 
firmed. 

For  opinion  below,  see  241  Fed.  139. 

Joseph  C.  Stone,  of  Muskogee,  Okl.  (Edward  H.  Chandler,  Farrar 
L.  McCain,  John  B.  Meserve,  and  Ralph  W.  Garrett,  all  of  Tulsa,  Okl., 
Charles  A.  Moon,  of  Muskogee,  Okl.,  and  Francis  Stewart,  of  Kansas 
City,  Mo.,  on  the  brief),  for  appellant. 

George  S.  Ramsey  and  Malcolm  E.  Rosser,  both  of  Muskogee,  Okl. 
(Edgar  A.  De  Meules  and  Villard  Martin,  both  of  Tulsa,  Okl.,  and  J. 
Berry  King,  of  Muskogee,  Okl.,  on  the  brief),  for  appellee  Shaffer. 

John  Devereux,  of  Tulsa,  Okl.  (F.  B.  Dillard  and  Bird  McGuire, 
both  of  Tulsa,  Okl.,  on  the  brief),  for  appellees  other  than  Shaffer  and 
Hyer. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  TRIEBER,  Dis- 
trict Judge. 

PER  CURIAM.  This  is  a  suit  by  Charles  B.  Shaffer,  the  assignee  of 
an  oil  and  gas  lease  of  land  in  Creek  county,  Okl.,  against  W.  A.  Ag- 
gers and  others,  to  cancel  subsequent  leases,  to  enjoin  the  defendants 
from  interfering  with  him  in  the  enjoyment  of  his  lease,  and  for  other 
relief.  Upon  final  hearing  the  plaintiff,  Shaffer,  was  awarded  a  decree 
(241  Fed.  139),  and  the  defendant  Aggers,  a  subsequent  lessee,  ap- 
pealed. 

The  lease  was  for  the  term  of  five  years  and  as  much  longer  as 
oil  or  gas  was  found  in  paying  quantities.  The  lessee  paid  the  lessors 
$120  as  consideration  at  the  execution  of  the  lease  and  contracted 
to  commence  a  well  on  the  premises  within  12  months  or  thereafter 

^s>For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 
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pay  the  lessors  a  rental  of  $120  per  annum,  quarterly  in  advance,  until 
the  wdl  was  commenced.  If  a  well  was  driven  and  oil  or  gas  found, 
the  lessors  were  to  receive  substantial  returns  therefrom.  The  lessee 
had  the  right  at  any  time  to  surrender  the  lease  for  cancellation  upon 
paying  the  lessors  $1,  provided  he  exercised  it  before  bringing  any  suit 
or  action  to  enforce  its  terms. 

[1]  The  appellant  contends  that  the  trial  court  did  not  have  juris- 
diction of  the  suit.  The  ground  of  jurisdiction  was  diversity  of  citi- 
zenship, and  such  diversity  existed  between  the  plaintiff,  on  the  one 
side,  and  the  defendants,  including  the  appellant,  on  the  other.  But 
it  is  urged  that  plaintiff's  suit  was  for  the  specific  performance  of 
an  optional  unilateral  contract,  was  therefore  to  recover  upon  a  chose 
in  action,  within  the  meaning  of  section  24,  Judicial  Code  (Act  March 
3,  1911,  c.  231,  36  Stat.  1091  [Comp.  St.  §  991]),  and,  since  the 
citizenship  of  plaintiff's  assignor  was  not  disclosed,  the  jurisdiction 
of  the  court  below  did  not  appear.  It  is  enough  to  say  of  this  that 
by  the  law  of  Oklahoma,  where  the  land  is,  a  lease  like  that  held  by 
plaintiff  grants  a  present  vested  interest  in  the  premises  (Northwestern 
Oil  &  Gas  Co.  V.  Branine,  175  Pac.  533;  Rich  v.  Doneghey,  177  Pac. 
86),  and  that  the  right  he  sought  to  protect  and  enforce  is  not  a  chose 
in  action  within  the  meaning  of  section  24  of  the  Judicial  Code.  The 
citizenship  of  plaintiff's  assignor  was  therefore  immaterial.  The  au- 
thority of  Brown  v.  Wilson,  160  Pac.  94,  L.  R.  A.  1917B,  1184,  relied 
on  for  a  contrary  conclusion,  is  destroyed  by  the  later  cases  above  cit- 
ed. Upon  the  nature  of  such  leases,  see  Guffey  v.  Smith,  237  U.  S. 
101,  35  Sup.  Ct.  526,  59  L.  Ed.  856,  held  in  the  Rich  Case,  supra,  to  be 
substantially  in  accord  with  the  rule  in  Oklahoma ;  also  Kemmerer  v. 
Midland  Oil  &  Drilling  Co.,  144  C.  C.  A.  154,  229  Fed.  872. 

[2]  The  remaining  question  is  whether  plaintiff's  lease  was  forfeit- 
ed by  his  failure  to  pay  an  installment  of  rent  or  delay  money,  as  some- 
times called,  at  the  time  it  was  due.  There  was  such  a  failure,  but  it 
was  clearly  due  to  an  accident  or  mistake  induced  by  a  confusion  for 
which  one  of  the  lessors  was  primarily  responsible.  The  lease  pro- 
vided that  all  payments  should  be  made  directly  to  the  lessors  or  de- 
posited to  their  credit  in  a  designated  bank  in  Oklahoma;  also  that 
the  lessee  should  not  be  bound  by  any  change  in  the  ownership  of  the 
land,  except  upon  notice  with  proof  of  the  conveyance.  The  plaintiff, 
as  assignee  of  the  lease,  adopted  the  course  of  making  payments  to  the 
bank.  After  he  had  promptly  made  eight  quarterly  payments,  cover- 
ing a  period  of  two  years,  he  was  informed  that  the  lessors  had  sold 
the  land  in  two  parcels  to  separate  grantees.  One  parcel  was  sold  to 
W.  J.  Blaine  and  wife,  and  the  proportion  of  annual  rental  attributable 
to  it  was  $80,  or  $20  quarterly.  This  part  of  the  leased  premises  only 
is  in  controversy  in  this  suit. 

One  of  the  lessors,  H.  L.  Marks,  claimed  to  be  the  exclusive  agent 
of  the  Blaines  to  receive  their  part  of  the  rental  payments.  Marks 
also  had  a  controversy  with  the  Oklahoma  bank,  where  the  payments 
had  been  made,  about  matters  for  which  the  plaintiff  was  not  responsi- 
ble, and  he  desired  a  change  to  a  bank  in  Kansas.  As  the  time  for  the 
ninth  quarterly  payment  was  approaching  there  was  considerable  cor- 
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respondence  between  the  plaintiff  and  Marks  about  the  change  in  titles, 
the  authority  of  the  latter  to  represent  the  Blaines,  the  furnishing  of 
proof  of  the  conveyances,  and  the  change  of  the  depositary  bank.  The 
ninth  payment  was  made  in  time  to  the  Kansas  bank  for  the  credit  of 
Marks  as  agent  of  the  Blaines.  Two  weeks  before  the  tenth  payment 
became  due  plaintiff  sent  a  draft  for  $20,  the  correct  amount,  to  the 
Kansas  bank,  but  made  a  mistake  in  his  instructions  regarding  the 
credit.  He  directed  that  the  amount  be  credited  to  Blaine,  instead  of 
to  Marks,  as  agent  of  Blaine  and  wife.  The  bank  did  not  know  Blaine 
and  held  the  draft  without  notifying  the  plaintiff.  The  mistake  was 
discovered  eight  days  after  the  payment  was  due.  Plaintiff  imme- 
diately tried  to  correct  it*  but  Marks  instructed  the  bank  to  decline  to 
receive  the  payment  on  his  account  and  refused  payment  himself.  He 
orally  asserted  a  forfeiture  of  the  lease  and  afterwards  gave  plaintiff 
written  notice  to  that  effect.  Thereafter  the  appellant,  Aggers,  with 
information  of  the  circumstances,  secured  his  lease,  and  other  leases 
were  given. 

The  lease  under  which  plaintiff  claims  contains  no  forfeiture  clause, 
nor  provision  making  the  time  of  rental  payments  of  the  essence  of 
the  contract.  Plaintiff's  interest  in  the  premises  was  a  substantial  one ; 
it  was  not  based  on  a  mere  unilateral  option,  subject  to  the  strictest 
construction,  and  forfeitable  for  the  slightest  deviation.  The  failure 
to  pay  at  the  precise  time  due  was  a  pure  accident  or  mistake.  It  was 
not  intentional,  nor  in  conscious  disregard  of  the  rights  of  the  lessors 
or  their  grantees.  The  injury  to  the  latter  was  not  appreciable.  Their 
position  was  technical  and  without  substantial  equity.  Moreover,  the 
change  of  the  place  of  payment  jfrom  Oklahoma  to  Kansas  was  at  their 
instance  and  for  their  accommodation.  The  lease  did  not  require 
plaintiff  to  assent  to  it,  and  had  he  continued  making  payments  to  the 
bank  in  Oklahoma  its  long  familiarity  with  the  transaction  might  well 
have  resulted  in  a  timely  discovery  of  the  mistake. 

A  point  is  made  that  plaintiff  had  no  right  to  pay  by  draft.  That 
was  for  the  bank  to  determine,  and  it  made  no  objection  on  that  ac- 
count. The  lessors  or  their  grantees  were  concerned  with  the  credit 
on  the  bank's  books,  not  as  to  how  the  funds  were  sent.  Besides,  the 
medium  employed  at  the  time  in  question  was  in  accord  with  the 
prior  custom. 

The  decree  is  affirmed. 
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EASTERDAY  et  al.  y.  MCCARTHY,  United  States  MarshaL 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  13,  1919.) 

No.  162. 

1.  CunnNAi.  Law  ^=»108(1) — Conspibact — Venue — Ovebt  Act. 

The  renue  of  conspiracy  may  be  laid  wherever  an  overt  act  is  com- 
mitted, under  Criminal  Code,  §  37  (Comp.  St.  {  10201),  making  the  commis- 
sion of  an  overt  act  necessary  to  the  offense,  as  well  as  at  common  law, 
though  some  of  the  indicted  defendants  were  never  in  that  district 

2.  DisTBiCT  or  Columbia  «=5>4 — ^Application  of  Cbiminal  Code. 

The  Criminal  Code  is  a  general  act,  and  is  coextensive  with  federal 
jurisdiction,  unless  otherwise  specifically  directed,  and  ai^lles  to  the 
District  of  Columbia. 

3.  CoNSPiBACY  ^=»28 — Violation  of  Code  of  Distbiot  of  Columbia — ^•'Of- 

fense Against  UNftED  States." 

A  conspiracy  to  violate  Code  of  Law  D.  C.  |§  869a,  8e9b,  enacted  by 
Congress  March  1,  1909,  is  a  conspiracy  to  commit  an  offense  against  the 
United  States,  within  Criminal  Code,  §  37  (Comp.  St.  }  10201). 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Offense  against  the  United  States.] 

4.  Cbiminal  Law  ^=»242(2) — Fedebal  Pbactice — Removal  op  Accused. 

Rev.  St  §  1014  (Comp.  St  }  1674),  authorizing  the  removal  of  persons 
Indicted  for  offenses  to  the  district  where  trial  is  to  be  held,  authorizes 
removal  to  the  District  of  Columbia* 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Petition  by  Wilen  W.  Easterday  and  others  against  Thomas  D.  Mc- 
Carthy, as  United  States  Marshal,  for  writs  of  habeas  corpus.  From 
orders  of  the  District  Court  (250  Fed.  800),  discharging  writs  previ- 
ously issued,  petitioners  appeal.    Affirmed. 

Geo.  A.  Knobloch,  of  New  York  City,  for  appellant  Vause. 
Walter  E.  Warner,  of  New  York  City,  for  appellants  Easterday, 
Wheeler,  and  Kinnier. 
Francis  G.  Caffey,  U.  S.  Atty.,  and  Benjamin  P.  De  Witt,  Asst.  U. 

5.  Atty.,  both  of  New  York  City,  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  By  the  Code  of  Law  of  the  District  of 
Columbia,  §§  869a,  869b,  enacted  by  Congress  March  1,  1909  (35  Stat. 
670,  c.  233),  it  is  a  criminal  offense  to  keep  a  "bucket  shop"  within  the 
District.  No  statute,  applicable  solely  to  the  District  creates  or  de- 
fines the  offense  of  conspiracy.  The  relators  appellants  may  (for  pur- 
pose of  argument)  be  assiuned  never  at  any  time  to  have  been  within 
said  District. 

The  Criminal  Code  of  the  United  States  (Act  March  4,  1909,  c.  321, 
35  Stat.  1088),  does  create  and  define  the  crime  of  ccmspiracy  in  its 
section  37  (Comp.  St.  §  10201),  and  therein  declares  two  or  more  per- 
sons guilty  of  the  crime,  if  they  "conspire  *  *  *  to  commit  any 
offense  against  the  United  States." 

^»For  other  caseB  see  same  topic  ft  KEST-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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The  grand  jury  of  the  District  found  indictment  against  those  four 
appellants  for  a  conspiracy  to  keep  a  bucket  shop  in  Washington,  set- 
ting forth  as  overt  acts  transactions  occurring  in  that  city,  and  consti- 
tuting "bucketing,"  as  defined  or  described  in  Joslyn  v.  Downing,  150 
Fed.  318,  80  C.  C.  A.  205,  and  Bailey  v.  Phillips  (C.  C.)  159  Fed.  537. 

The  accused  were  arrested  in  New  York  on  warrants  charging  a 
violation  of  Criminal  Code,  §  37,  and  held  under  section  1014,  Revis- 
ed Statutes  (Comp.  St.  §  1674),  for  removal  to  the  District  of  Colum- 
bia, whereupon  they  applied  for  these  writs,  because  (1)  they  had  never 
been  in  the  District,  (2)  the  indictment  charged  no  crime  against  the 
United  States,  and  (3)  therefore  section  1014  Revised  Statutes  was 
not  applicable.    These  propositions  evince  more  boldness  than  merit. 

[1]  1.  The  doctrine  of  Rex  v.  Bresac,  4  East,  164,  to  the  effect  that 
venue  in  conspiracy  may  be  laid  wherever  an  overt  act  is  committed, 
has  long  received  general  acquiescence  (Bishop  New  Criminal  Pro- 
cedure, vol.  1,  §  61 ;  Wharton  Criminal  Law  [10th  Ed.]  vol.  2,  §  1397), 
and  the  decision  was  approved  in  Hyde  v.  United  States,  225  U.  S. 
365,  32  Sup.  Ct.  793,  56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614.  The  con- 
struction of  the  conspiracy  section  (37)  there  announced,  making  the 
commission  of  an  overt  act  necessary  to  constitute  the  statutory  of- 
fense, does  not  impugn  the  rule  of  common  law,  and  does  mjke  it  (if 
possible)  clearer  than  before  that  one  who,  with  others  like  minded, 
causes  an  overt  act  to  be  committed  in  any  jurisdiction,  is  liable  to  in- 
dictment for  conspiracy  in  that  jurisdiction.  See,  also.  Ex  parte  Hoff- 
stot  (C.  C.)  180  Fed.  240,  affirmed  218  U.  S.  665,  31  Sup.  Ct.  222,  54 
L.  Ed.  1201. 

[2]  2.  The  assertion  that  no  offense  is  charged  against  the  United 
States  demands  assent  tp  at  least  one  of  two  propositions:  Either 
keeping  a  bucket  shop  in  Washington  is  not  a  federal  crime,  or  the 
Criminal  Code,  and  therefore  section  37,  has  no  application  to  the  Dis- 
trict of  Columbia. 

The  District  is  and  always  has  been  a  part  of  the  United  States 
(Downes  v.  Bidwell,  182  U.  S.  260,  21  Sup.  Ct.  770,  45  L.  Ed.  1088), 
under  the  exclusive  jurisdiction  of  Congress  (Shoemaker  v.  United 
States,  147  U.  S.  298,  13  Sup.  Ct.  361,  37  L.  Ed.  170).  Any  and  ev- 
ery criminal  offense  is  a  violation  of  sovereignty,  and  there  is  no  other 
sovereign  in  or  over  the  District,  except  the  United  States. 

The  Criminal  Code  is  a  general  act,  and  is  therefore  coextensive 
with  federal  jurisdiction,  unless  otherwise  specifically  directed.  It  is 
therefore  plainly  applicable  to  the  District,  as  was  assumed  in  the  Hyde 
Case,  supra.  And  as  to  the  preceding  statute — Revised  Statutes,  § 
5440  (Comp.  St.  §  10201)— see  Crawford  v.  United  States,  212  U.  S. 
183,  29  Sup.  Ct.  260,  53  L.  Ed.  465,  15  Ann.  Cas.  392. 

[3]  That  an  offense  against  the  District  Code  of  Law  is  an  offense 
against  the  United  States  necessarily  flows  from  the  fact  that  it  was 
the  nation  through  its  Congress  that  made  the  law  and  denounced  the 
crime. 

[4]  3.  That  Revised  Statutes,  §  1014,  is  applicable  to  removals  to 
the  District  of  Columbia,  is  too  well  settled  to  justify  discussion.  Ben- 
son V.  Henkel,  198  U.  S.  1,  25  Sup.  Ct.  569,  49  L.  Ed.  919;  United 
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States  V.  Campbell  (D.  C.)  179  Fed.  762;  United  States  v.  Wimsatt 
(D.  C.)  161  Fed.  586.    Anything  to  the  contrary— In  re  Dana  (D.  C.) 
68  Fed.  886 — ^must  be  regarded  as  error. 
Orders  affirmed. 


(256  Fed.  653) 

In  re  WALSH. 

(ClrcuU  Court  of  Appeals,  Seventh  Circuit.    February  19,  1919.) 

No.  2692. 

1.  Bankbuptct  «=>413(^),  418(1) — Discharge — Objection  by  Strangers. 

As  a  discharge  In  bankruptcy  operates  merely  to  extinguish  creditors* 
claims,  no  one  other  than  a  creditor  can  be  a  party  in  interest,  and,  imder 
well-recognlzed  rules,  strangers  to  the  proceeding  cannot  be  heard  to  ob- 
ject, particularly  in  view  of  Bankruptcy  Act,  §  14b  (Comp.  St.  t  ©598) 
and  General  Orders  in  Bankruptcy,  rule  32  (18  Sup.  Ct.  Ix). 

2.  Bankruptcy  ^=»415(2) — Discharges — Power  of  Referee — Statute. 

Under  Bankruptcy  Act,  |  38  (Comp.  St.  §  9622),  the  referee  in  bank- 
ruptcy has  no  power  to  interfere  in  regard  to  the  discharge  of  the  bank- 
rupt, though  the  court,  not>vlthstanding  the  section,  may  refer  matters 
arisiiig  out  of  the  bankrupt's  application  for  discharge  to  the  referee  as 
a  special  master. 

3.  Bankruptcy  ^=s>415(3) — Discharge — Objections  by  Court. 

The  District  Court  should  not  on  its  own  motion  interpose  objections 
to  a  bankrupt's  discharge,  since  it  sits  to  try,  not  to  create,  the  issue. 

4.  Bankruptcy  ^=s>4(H{1) — Discharge — Right  or  Bankrupt. 

Discharges  in  bankruptcy  should  follow  as  a  matter  of  right,  where  no 
objections  are  filed  by  the  creditors  or  trustee,  the  parties  in  interest,  to 
aiyplicatlon  seasonably  made. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin ;    Ferdinand  A.  (ieiger,  Judge. 

In  the  matter  of  Frank  E.  Walsh,  bankrupt.  From  an  order  deny- 
ing his  application  for  discharge,  the  bankrupt  appeals.  Order  re- 
versed, with  directions  to  enter  order  granting  discharge. 

Frank  P.  Burke,  of  Milwaukee,  Wis.,  for  appellant. 

Before  BAKER  and  EVANS,  Circuit  Judges,  and  FITZHENRY, 
District  Judge. 

EVANS,  Circuit  Judge.  The  order  denying  bankrupt's  application 
for  a  discharge  of  debts  was  made  without  any  objection  from  any 
creditor.    This  is  assigned  as  error. 

The  referee,  pursuant  to  the  requirements  of  a  rule  in  force  in  the 
district  wherein  these  proceedings  arose,  filed  a  certificate,  the  material 
part  of  which  reads  as  follows  : 

**He  [bankrupt]  has  committed  none  of  the  offenses  and  done  none  of  the 
acts  prohibited  In  subdivision  **b'*  of  section  14  of  said  act  [Act  July  1,  1898, 
c.  541,  30  Stat  544  (Comp.  St.  §  9598)]  except  that  he  has  committed  an  of- 
fense punishable  by  imprisonment  as  in  said  Bankruptcy  Act  provided,  to 
wit:  He  knowingly  and  fraudulently  made  a  false  oath  in  this  proceeding 
on  the  27th  day  of  April,  1918,  swearing  that  Schedule  B  attached  to  his  pe- 
tition herein  was  a  true  statement  of  all  his  estate ;    whereas  such  schedule 


^s>For  other  cases  see  same  topic  A  KFY-NUMBBR  in  all  Ker-Numbered  Digests  A  Indexes 


48  168  C.  C.  A.  REPORTS 

was  false,  in  that  It  did  not  mention  a  diamond  ring  of  the  value  of  $94 
owned  by  him,  and  knowingly  and  fraudulently  omitted  therefrom." 

Upon  this  certificate,  and  without  other  hearing,  bankrupt  was  de- 
nied a  discharge. 

[1]  As  a  discharge  operates  merely  to  extinguish  creditors'  claims, 
no  one  other  than  a  creditor  can  be  a  party  in  interest.  Under  well- 
recognized  rules  of  pleadings,  strangers  to  the  proceeding  cannot  be 
heard  to  object.  This  theory  finds  support  in  the  statute.  Section  14b 
reads : 

**The  judge  shall  hear  the  application  for  a  dischArge  and  such  proofs  and 
pleas  as  may  be  made  in  opposition  thereto  by  the  trustee  or  other  parties  in 
interest,  at  such  time  as  will  give  the  trustee  or  parties  in  interest  a  reason- 
able opportunity  to  be  fully  heard,  and  investigate  the  merits  of  the  applica- 
tion and  discharge  the  applicant,  unless,"  etc. 

The  right  of  the  trustee  to  file  objections  is  further  limited  by  a  later 
clause  in  the  same  subdivision  reading  as  follows : 

"Provided,  that  a  trustee  shall  not  interpose  objections  to  a  bankrupts 
discharge  until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors  called 
for  that  purpose." 

This  conclusion  is  further  confirmed  by  an  examination  of  rule  32 
of  the  General  Orders  in  Bankruptcy  (18  Sup.  Ct.  ix)  announced  by 
the  Supreme  Court,  and  which  we  think  inferentially  limits  the  right 
to  file  objections  to  creditors. 

The  foregoing  citations  would  seem  to  deny  to  referees  the  right 
to  interpose  objections  to  discharges,  as  well  as  clearly  recognizing  the 
right  of  a  bankrupt  to  a  discharge,  except  in  those  cases  where  ob- 
jections are  filed  and  after  full  hearing  the  court  determines  that  one 
of  the  six  specified  grounds  for  refusing  a  discharge  exists. 

[2]  But  any  doubt  as  to  the  power  of  the  referee  to  interfere  in  mat- 
ters of  discharge  is  removed  by  section  38  of  the  act  (Comp.  St.  § 
9622),  which  reads : 

"Referees  respectively  are  hereby  invested  ♦  ♦  ♦  with  jurisdiction  to 
♦  ♦  ♦  (4)  perform  such  part  of  the  duties,  except  as  to  questions  arising 
out  of  the  applications  of  bankrupts  for  compositions  or  discharges,  as  are  by 
this  act  conferred  on  courts  of  bankruptcy,"  etc. 

While  the  court  may,  notwithstanding  this  section,  refer  matters  aris- 
ing out  of  bankrupt's  application  for  discharge  to  the  referee,  the  lat- 
ter acts  only  as  a  special  master  in  such  instances  and  not  as  referee. 
Supreme  Court  rule  12,  subd.  3  (32  Sup.  Ct.  viii). 

[3]  Nor  should  the  court  on  its  own  motion  interpose  objections  to 
the  discharge;  for  courts  do  not  create  issues.  They  sit  to  try  and 
determine  tfiem  upon  presentation  of  the  evidence  by  the  parties  in- 
terested. 

[4]  We  conclude  that  in  all  applications  seasonably  made,  where 
no  objections  are  filed,  the  discharges  should  follow  as  a  matter  of 
right. 

The  order  denying  bankrupt's  application  for  a  discharge  is  revers- 
ed, with  directions  to  enter  an  order  granting  the  discharge. 
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INTERSTATE  COMPRESS  CX).  T.  AGNBW. 

(Circuit  Court  of  Appeals,  Eighth  CJircuit    Mardi  29,  1919.) 

No.  5012. 

Appbax  and  Brbob  ^=>169 — Scopb  of  Review— Isbtjes  Not  Heabd  Below. 
On  writ  of  error  an  appellate  court  can  only  review  those  issues  which 
were  heard  in  the  court  below. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma;   John  H.  Cotteral,  Judge. 

Action  at  law  by  J.  W.  Agnew  against  the  Interstate  Compress  Com- 
pany. Judgment  for  jdaintiff,  which  on  error  was  reversed.  255  Fed. 
508, 168  C.  C.  A.  199.    On  petition  for  rehearing.    Denied. 

James  R.  Keaton,  of  Oklahoma  City,  Okl.  (Frank  Wells  and  David 
I,  Johnston,  both  of  Oklahoma  City,  Okl.,  on  the  brief),  for  plaintiff  in 
error. 

Everett  Petry,  of  Tuba,  Okl.,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  Defendant  in  error  in  his  petition  for 
rehearing  calls  our  attention  to  the  act  of  the  state  of  Oklahoma,  known 
as  the  Uniform  Warehouse  Receipts  Act,  of  March  30,  1915  (Laws 
1915,  c.  288),  and  the  fact  that  a  number  of  the  bales  of  cotton  de- 
stroyed had  been  delivered  to  the  plaintiflf  in  error  for  storage  there- 
after. 

We  did  not  overlook  that  fact,  but  the  effect  of  this  acf  of  1915  was 
not  raised  at  the  trial  in  the  court  below.  There  was  no  reference  to 
it  in  the  charge  to  the  jury,  nor  did  either  party  request  any  instructions 
as  to  the  liability  of  the  plaintiff  in  error  under  that  act.  The  court  in 
its  charge  declared  the  conditions  in  the  warehouse  receipts  void  as  be- 
ing against  the  public  policy  of  the  state,  evidently  in  deference  to  the 
opinion  of  the  Supreme  Court  of  Oklahoma  in  Inland  Compress  Co. 
V.  Simmons,  159  Pac.  262.  The  decision  in  that  case  was  not  based  on 
the  statute  now  invoked,  but  on  a  general  proposition  of  law. 

On  writ  of  error  an  appellate  court  can  only  review  those  issues 
which  were  heard  in  the  court  below.  It  is  not  permissible  for  one 
to  ask  the  appellate  court  to  dispose  of  the  case  on  a  theory  different 
entirely  from  that  on  which  the  case  was  tried  in  the  trial  court. 

Counsel  in  their  brief  only  called  attention  to  the  act  of  1915  for  the 

purpose  of  showing  what  the  public  policy  of  the  state  is.    He  stated 

in  his  brief : 

"As  further  evidence  of  the  tendency  of  public  policy,  a  large  number  of 
the  states  of  the  Union,  Including  Oklahoma,  have  adopted  what  is  known 
as  the  'Uniform  Warehouse  Receipts  Act,*  prepared  by  the  American  Bar  As* 
sociation,  which  is  an  effort  to  codify  the  common  law  thereon,  and  adopt  the 
best  and  soundest  rule  in  the  event  of  variance  of  the  authorities." 

Nothing  that  was  said  in  our  opinion  prevents  the  defendant  in  er- 
ror from  raising  that  question  by  proper  pleadings  when  the  cause  is 

^s>Por  Other  caaes  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  L  Indexes 
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retried.  The  reversal  by  this  court  was  "with  instructions  to  grant  a 
new  trial  and  proceed  in  conformity  with  this  opinion." 

In  order  that  there  may  be  no  doubt  as  to  what  we  have  decided,  we 
now  state  that  the  question  of  the  liability  of  the  plaintiff  in  error  for 
the  loss  of  cotton  delivered  for  storage  to  the  plaintiff  in  error  after 
March  30,  1915,  is  not  foreclosed  by  anything  said  in  our  opinion. 

The  motion  for  rehearing  is  denied. 


(256  Fed.  656) 

STRYKER  DEFLECTOR  CO.,  Inc.,  v.  PERRIN  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.     February  13,  1919.) 

No.  146. 

1.  Patents  C=»288 — Jdrisdicticn — Patent  Infringement — Agency. 

Evidence  held  insufficient  to  show  that  a  jobber  handling  defendant's 
article,  which  it  was  claimed  infringed  plaintiff's  patent,  was  the  defend- 
ant's agent  within  Judicial  Code,  §  48  (Comp.  St.  {  1030),  authorizing  serv- 
ice upon  the  infringer's  agent  in  certain  cases. 

2.  Patents  ^=>288 — Infringement — Jurisdiction. 

If  jobbers  forwarded  orders  to  their  principal  in  another  state  and  the 
goods  were  shipped  direct  by  the  principal,  the  sale  is  consummated  out- 
side the  state,  and  there  is  no  patent  infringement  within  the  district 
under  Judicial  Code,  §  48  (Comp.  St.  §  lOaO),  conferring  jurisdiction  in 
districts  wTiere  the  infringement  is  committed. 

3.  Courts  €=>276 — Jurisdiction — Waiving  Objection. 

Where  a  preliminary  motion  raising  the  question  of  jurisdiction  was  de- 
nied, an  answer,  specifically  reserving  the  objections  previously  made  to 
the  court's  jurisdiction,  does  not  waive  the  objection  to  the  venue. 

4.  Patents   ^=»328 — Validity — Infringement. 

Stryker  patent.  No.  1.148,128,  claims  1  and  2,  for  incandescent  electric 
light  deflectors,  held  valid  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  by  the  Stryker  Deflector  Company,  Incorporated,  against  the 
Perrin  Manufacturing  Company,  Nelson  J.  Quinn,  E.  L.  Allen,  and 
Asch  &  Co.,  Incorporated.  Decree  reversed,  and  complaint  dismissed 
as  to  the  first  three  named  defendants,  and  affirmed  as  to  Asch  &  Co., 
Incorporated. 

This  appeal  comes  here  from  a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York  sustaining  patent  No.  1,148,128,  for 
a  deflector  for  electric  lamps;  patent  granted  July  27,  1915.  Appellee 
is  the  assignor  of  the  patent.  It  is  designed  for  use  in  automobile  head- 
lights. Below,  there  was  a  decree  for  appellee  sustaining  the  validity 
of  the  patent,  finding  infringement,  and  the  decree  provided  for  an 
injunction  and  an  accounting.    Defendants  appeal. 

Goldsmith  &  Fraenkel,  of  New  York  City  (Lucius  E.  Varney,  of 
New  York  City,  of  counsel),  for  appellants. 

Martin  B.  Cohn,  of  New  York  City  (Thomas  E.  Boyd,  of  Buflfalo, 
N.  Y.,  of  counsel),  for  appellee. 

^s>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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Before  ROGERS  and  MANTON,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ilAXTON,  Circuit  Judge.  At  the  hearing,  the  appellants  appeared 
and  sought  an  adjournment,  which  was  refused.  The  appellants  thus 
defaulted,  and  the  trial  proceeded.  Appellee  put  in  its  proof,  and  a 
decree  was  entered,  from  which  this  appeal  is  taken.  At  the  outset, 
the  appellants  challenge  the  jurisdiction  of  the  District  Court  for  the 
Southern  District  of  New  York  as  to  the  appellants  Perrin  Manufac- 
turing Company,  Nelson  J.  Quinn,  and  E.  L.  Allen.  Quinn  and  Allen 
traded  as  a  copartnership  under  the  name  of  Perrin  Manufacturing 
Company.  The  former  resides  in  Ohio  and  the  latter  in  Michigan. 
Section  48  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat. 
1100  [Comp.  St.  §  1030]),  re-enacting  the  act  of  March  3,  1897,  c. 
395,  29  Stat.  695,  provides : 

"In  suits  brought  for  the  Infringement  ot  letters  patent"  in  the  District 
Courts  of  the  United  States,  **the  District  Courts  of  the  United  States  shall 
have  jurisdiction,  In  law  or  In  equity,  in  the  district  of  which  the  defendant 
is  an  inhabitant,  or  in  any  district  in  which  the  defendant,  whether  a  person, 
rmrtnershlp,  or  corporation,  shall  have  committed  acts  of  Infringement  and 
have  a  regular  and  established  place  of  business.  If  such  suit  Is  brought  In  a 
district  of  which  the  defendant  Is  not  an  inhabitant,  but  In  which  such  de- 
fendant has  a  regular  and  established  place  of  business,  service  of  process, 
summons,  or  subpcena  upon  the  defendant  may  be  made  by  service  ui3on  the 
agent  or  agents  engaged  in  conducting  such  business  In  the  district  In  which 
suit  Is  brought." 

[1,2]  It  is  asserted  that  neither  Quinn  nor  Allen  fall  within  the 
provisions  of  the  above  section  of  the  Judicial  Code.  Service  was 
made  upon  the  appellants  named  by  serving  P.  M.  Asch,  secretary  of 
Asch  &  Co.,  Incorporated,  at  No.  16  West  Sixty-First  Street  in  New 
York  City.  The  marshal's  return  to  the  subpoena  shows  that  the  serv- 
ice was  made  upon  Asch  as  representative  for  the  said  appellants.  The 
act  of  infringement  in  the  Southern  district  consists  of  a  sale  by  Asch 
&  Co.,  Incorporated,  at  its  place  of  business  No.  16  West  Sixty-First 
street.  Unless  Asch  or  Asch  &  Co.,  Incorporated,  is  in  fact  and  in  law 
the  agent  of  the  copartnership,  the  District  Court  had  no  jurisdiction. 
Westinghouse  Electric  Co.  v.  Stanley  Electric  Co.  [C.  C]  116  Fed. 
641.  It  appears,  when  Mt.  Boyd  entered  the  office  of  Asch  &  Co.,  In- 
corporated, and  purchased  the  device  which  is  said  to  infringe  the 
Stryker  patent,  he  asked  the  clerk  in  charge  if  Asch  &  Co.,  Incorporat- 
ed, were  the  New  York  representatives  of  the  Perrin  Manufacturing 
Company  of  Detroit,  Mich.,  and  the  man  in  charge  stated  that  they 
were.  Apart  from  this,  there  is  the  correspondence  in  the  record  be- 
tween it  and  Taylor  &  Co.  of  Buffalo.  There  were  three  letters  signed 
by  Asch  &  Co.,  Incorporated,  and  a  fourth  by  the  Perrin  Manufactur- 
ing Company,  the  latter  dated  at  Detroit  on  a  letter  head  indicating  a 
New  York  address,  as  well  as  one  in  San  Francisco,  Dallas,  and  Toron- 
to. The  New  York  address  appears  to  be  the  former  address  of  Asch 
&  Co.,  Incorporated,  but  the  most  these  letters  suggest  was  that  Taylor 
&  Co.  were  handling  headlights  of  the  Perrin  Manufacturing  Company, 
which  were  purchased  through  Asch  &  Co.,  and  dealt  with  a  question 
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of  freight  allowance.  They  also  contained  an  assurance  that  the 
Perrin  Manufacturing  Company  would  protect  Asch  &  Co.,  Incorpo- 
rated and  their  customers  on  the  sales  of  the  Perrin  "No-Glare" ;  in 
other  words,  that  the  Perrin  Manufacturing  Company  was  standing  be- 
hind Asch  &  Co.,  Incorporated,  the  jobber,  in  handling  the  Perrin 
"No-Glare." 

We  do  not  think  that  this  circumstance  of  the  manufacturer  pro- 
tecting the  jobber  or  a  prospective  customer  can  by  any  stretch  create 
a  presumption  that  the  manufacturer  and  jobber  are  one  and  the  same 
person  or  firm.  While  the  record  contains  only  the  appellee's  proof, 
and  we  must  examine  this  question  in  light  of  the  record,  we  believe 
that  the  proofs  indicate  that  Asch  &  Co.,  Incorporated,  was  not  the 
agent  of  the  Perrin  Manufacturing  Company.  Asch  &  Co.,  Incorporat- 
ed's,  letter  heads  indicate  no  relation  of  agency  for  the  Perrin  Manu- 
facturing Company,  nor  was  there  any  indication  by  sign  on  the  office 
door  or  otherwise,  at  the  place  where  Mr.  Boyd  made  his  purchase. 
Therefore  the  testimony  as  to  agency  depends  upon  the  information 
furnished  by  the  clerk  in  charge  of  Asch  &  Co.,  Incorporated,  at  the 
time  "of  the  purchase.  The  language  of  the  clerk  is  not  inconsistent 
with  a  relationship  of  that  of  manufacturer  and  jobber  handling  the 
product  of  the  Perrin  Manufacturing  Company.  The  guaranty  to 
protect  against  charges  of  infringement  contained  in  the  correspond- 
ence is  consistent  with  the  relationship  of  principal  and  agent.  The 
burden  of  proof  was  upon  the  appellee  before  it  was  entitled  to  a  de- 
cree as  against  these  appellants  to  establish  the  necessary  jurisdictional 
facts.  We  are  not  satisfied  it  has  proven  that  the  act  of  the  single 
sale  of  Asch  &  Co.,  Incorporated,  of  the  Perrin  "No-Glare"  shade  is 
sufficient  to  confer  jurisdiction  of  the  District  Court  as  against  Quinn 
and  Allen.  Indeed,  if  Asch  &  Co.,  Incorporated,  were  the  represen- 
tatives of  the  Perrin  Manufacturing  Company  in  New  York,  it  may 
only  have  meant  that  they  solicited  orders  and  forwarded  them  to  its 
principal  at  its  home  office  in  another  state,  and  that  the  goods  were 
shipped  direct  by  the  principal.  Thus  the  sale  would  have  been  con- 
summated in  another  jurisdiction,  and  it  would  not  constitute  an  in- 
fringement of  patent  within  the  district  so  as  to  confer  jurisdiction. 
Tyler  Co.  v.  Ludlow-Saylor  Co.,  236  U.  S.  723,  35  Sup.  Ct  458,  59 
L.  Ed.  808.  . 

[3]  The  question  of  jurisdiction  was  raised  on  a  preliminary  motion 
and  denied.  An  answer  was  filed  by  the  appellants  "reserving  to  them- 
selves the  benefit  of  the  objections  heretofore  taken  by  them  to  the 
sufficiency  of  process  upon  them  and  to  the  jurisdiction  of  the  court 
over  their  persons."  By  this  they  reserved  the  right  to  urge  this  ob- 
jection to  the  venue,  and  the  objection  has  not  been  waived.  Hark- 
ness  V.  Hyde,  98  U.  S.  476,  25  L.  Ed.  237 ;  Southern  Pacific  v.  Den- 
ton, 146  U.  S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942. 

[4]  As  to  Asch  &  Co.,  Incorporated,  we  are  of  the  opinion  that  the 
decree  below  should  be  affirmed.  In  concluding  thus,  we  hold  that  the 
patent  in  suit  is  valid  and  infringed. 

The  invention  relates  to  a  deflector  which  is  designed  most  partic- 
ularly on  incandescent  electric  lights  of  automobile  headlights.     Its 
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object  IS  the  production  of  a  deflector,  simple  and  inexpensive  in  con- 
struction, which  can  readily  be  applied  to  and  removed  from  incan- 
descent lights  of  the  types  of  headlights  now  in  general  use.  So  that 
only  the  roadway  ahead  of  the  automobile  is  illuminated  to  the  waist 
line  of  a  person  standing  in  the  street  or  riding  in  a  car,  leaving  the 
space  above  this  line  in  darkness,  thus  avoiding  dazzling  or  blinding 
the  eyes  of  persons  by  the  glare  of  the  headlights.  This  deflector, 
which  is  applied  to  the  lamp  bulb,  comprises  a  rear  shield  of  sheet  met- 
al having  a  degree  of  flexibility  and  of  semiglobular  form,  so  as  to 
embrace  and  cover  parts  of  the  rear  side  and  under  side  of  the  globu- 
lar bulb.  It  also  provides  in  its  rear  part  an  opening  which  is  adapted 
to  receive  the  shank  of  the  lamp.  The  front  part  of  the  rear  shield  is 
so  constructed  as  to  form  jaws  which  extend  forwardly  upwardly  be- 
yond the  axis  of  the  lamp  bulb  on  diametrically  opposite  sides  there- 
of, thus  causing  the  rear  shield  section  to  grip  and  embrace  slightly 
more  than  one-half  of  the  globular  form  of  the  lamp.  The  upper  front 
portions  or  jaws  engage  frictionally  with  the  lamp  bulb  for  holding  the 
rear  shield  section  securely  on  the  bulb.  In  addition  to  this  rear  shield 
section,  there  may  be  employed  a  front  shield  which  is  constructed  in 
the  form  of  a  cap  which  engages  the  central  part  of  the  front  side  of 
the  lamp  bulb  and  fits  over  the  tip  projecting  forwardly  from  this  part 
of  the  bulb.  The  front  shield  section  is  retained  in  place  on  the  lamp 
bulb  by  connecting  its  rear  edge  with  the  front  edge  of  the  rear  shield 
section  by  means  of  longitudinal  springs  arranged  on  diametrically 
opposite  sides  of  the  shield  sections  and  adapted  to  engage  on  the  hor- 
izontally opposite  sides  with  the  lamp  bulb.  In  placing  this  deflector 
on  the  electric  light  bulb,  it  is  necessary  to  first  slip  the  rear  shield  with 
its  opening  over  the  shank  of  the  bulb  and  spring  the  foremost  parts 
or  jaws  over  the  bulging  sides  of  the  bulb  and  stretch  the  spring  suffi- 
ciently to  permit  of  the  engagement  of  the  front  shield  section  over  the 
tip  of  the  lamp,  after  which  they  are  reliably  held  in  place  and  pre- 
vented from  becoming  detached.  This  provides  for  a  removable  shade 
as  occasion  requires.  The  effect  is  to  provide  for  the  control  of  the 
rays  of  light  as  above  indicated,  the  head  of  the  automobile  is  illuminat- 
ed high  enough  for  all  practical  purposes  to  insure  safety  of  travel, 
while  the  space  above  the  axis  of  the  lamp  is  maintained  in  substan- 
tial darkness,  thereby  avoiding  the  dazzling  glare  on  the  eyes  of  per- 
sons in  front  of  the  automobile. 

Claims  1  and  2  of  the  patent  in  suit,  which  are  relied  upon  princi- 
pally by  appellee,  are  as  follows: 

"1.  A  deflector  for  incandescent  electric  lamp  bulbs  comprising  a  rear  shield 
section  adapted  to  cover  parts  of  the  rear  and  underside  of  the  bulb  and  an  in- 
dependent front  section  adapted  to  cover  the  central  part  of  the  front  side 
of  the  bulb  and  connected  with  said  rear  section. 

"2.  A  deflector  for  incandescent  electric  lamp  bulbs  comprising  a  rear  shield 
section  adapted  to  cover  parts  of  the  rear  and  underside  of  the  bulb  and  a 
front  section  adapted  to  cover  the  central  part  of  the  front  side  of  the  bulb, 
and  a  flexible  connection  between  said  front  and  rear  shield  sections." 

In  the  effort  to  defeat  the  appellee,  we  are  referred  to  the  prior  art, 
Lennon's  patent  No.  1,137,221  and  the  McLean  patent,  No.  1,146,269. 
These  patents  were  not  part  of  the  prior  art  when  Stryker  filed  his 
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application  on  March  29,  1915.  Both  the  Lennon  and  McLean  appli- 
cations were  pending  at  the  time,  but  we  think  that  the  test  of  priority 
of  application  does  not  apply,  for  the  reason  that  we  are  of  the  opin- 
ion that  Stryker  has  discovered  a  different  invention  from  either  Len- 
non or  McLean,  and  that  they  are  therefore  not  rival  inventors.  The 
Lennon  patent.  No.  1,130,180,  was  part  of  the  prior  art  when  Str>'ker 
filed  his  application,  but  we  do  think  that  there  is  a  difference  and 
an  improvement  in  the  Stryker  patent,  for  the  cap  on  the  end  effected 
a  change,  and  some  of  the  rays  of  the  lower  hemisphere  were  allowed 
to  reach  the  road.  The  Lennon  patent.  No.  1,130,180,  provides  for  a 
deflector  where  the  body  portion  is  made  of  one  piece,  and  not  of  two 
pieces  which  are  connected  with  each  other  and  which  engage  the  front 
and  rear  sides  of  the  bulb.  It  does  not  present  two  distinct  sections 
as  does  the  patent  in  suit. 

In  the  McLean  shield  deflector,  the  shading  is  done  by  applying 
light-intercepting  elements  permanently  to  the  bulb,  and  in  the  patent 
in  suit  the  shading  is  done  by  two  interconnecting  shades  which  are 
removable  from  the  bulb. 

We  are  of  the  opinion  that  the  prior  art  does  not  invalidate  the  pat- 
ent in  suit ;  also  that  claims  1  and  2  are  infringed.  The  active  inf rin<je- 
ment  being  proven  by  the  sale  of  Asch  &  Co.,  Incorporated,  we  shall 
affirm  as  to  it.  The  decree  will  therefore  be  modified  by  reversing  as 
to  Perrin  Manufacturing  Company,  Quinn  and  Allen,  and  the  com- 
plaint dismissed  and  affirmed  as  to  Asch  &  Co.,  Incorporated. 


(256  Fed.  660) 

GENERAL  ELECTRIC  CO.  v.  CONTINENTAL  FIBRE  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  13,  1919.) 

No.  174. 

1.  Patents  ^=»75 — Prior  Public  Use — Experimental  Use. 

The  use  of  a  number  of  gears  made  of  compressed  cotton  fibers  in  a 
plant  where  the  inventor  of  such  gears  was  employed  for  experiment,  and 
to  convince  skeptical  superiors  of  their  merit,  is  not  a  public  use  whieli 
will  defeat  the  right  to  a  patent  on  an  application  filed  more  than  two 
years  after  the  first  gear  was  constructed,  but  less  than  one  year  after 
such  gears  were  on  the  market. 

2.  Patents  ^=»110 — Application — Continuance  of  Former  Application. 

An  application  for  a  patent  for  gears  made-  of  compressed  textile  ma- 
terial, the  specific  material  used  being  cotton  batting,  describes  the  same 
invention  as  a  prior  pending  application  describing  the  material  as  com- 
pact layers  of  textile  fibers;  and,  there  being  no  shjwing  of  their  inten- 
tion to  abandon  the  original  invention,  the  subsequent  application  can  be 
treated  as  a  continuation  of  the  former. 

3.  Patents  ^=»69 — Anticipation — Vague  Publication. 

A  publication  that  another  firm  had  sent  out  a  catalogue  of  a  silent 
gear  made  of  fiber  of  prepared  cotton  is  too  vague  to  enable  an  expert  to 
carry  the  device  into  practical  use,  and  does  not  invalidate  a  subsequent 
patent  for  a  gear  made  of  compres&ed  cotton  fibers. 


^=»For  other  cases  see  same  topic  &  K£Y-NUMBEH  In  aU  Key-Numbered  Digests  ft  Indexes 
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4.  Patbhts  ^=»32S — Construction — LdMTTATiON   of   Claims — Novel  Inven- 
tion. 

The  use  of  compressed  textile  fabrics,  unchanged  by  vulcanizing,  for 
gears,  was  fundamentally  new  in  the  gear  art,  though  a  similar  use  had 
been  made  in  other  arts,  and  the  Miller  patent  No.  1,061,770,  for  gear 
composed  of  that  material,  is  entitled  to  the  advantages  of  broad  equiva- 
lence flowing  from  absolute  novelty  of  invention. 

^  Patents  ^=»328 — Infringement — Compressed  Fiber  Gears. 

The  Miller  patent.  No.  1,061,770,  for  a  gear  of  compressed  textile  fabrics 
and  means  for  holding  the  material  in  a  compressed  state,  is  infringed  by 
a  gear  composed  of  fibers  held  in  place  by  the  patented  composition  bake- 
llte;  since  the  fundamental  merit  of  the  patented  gear  is  the  resistance 
of  a  large  number  of  fibers  within  a  small  space,  which  is  also  the  funda- 
mental merit  of  the  infringing  article. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  General  Electric  Company  against  the  Continental  Fibre 
Company  for  infringement  of  patent.  Decree  for  defendant,  and  com- 
plainant appeals.    Reversed  and  remanded. 

Action  is  upon  claims  1,  2,  3,  5,  and  6  of  patent  to  Miller  dated  May  13,  1913, 
No.  1,061.770. 

The  subject-matter  of  the  patent  is  a  "gear  wheel."    Claim  3  Is  as  follows: 

"A  gear  composed  of  compressed  spinnable  textile  fibers  and  means  for 
holding  said  material  in  compressed  state." 

This  claim  is  typical  of  all  those  in  suit  except  No.  6,  which  is  as  follows : 

**A  gear  having  its  toothed  body  portion  composed  of  layers  of  textile  fabric 
made  of  spun  yarn." 

The  thing  invented  by  Miller,  described  in  the  specification  and  sold  by  the 
plaintiff  company,  is  a  gear  or  cogwheel  made  of  cotton  highly  compressed 
and  held  under  compression  by  metallic  end-plates  secured  by  rivets  passing 
through  the  compressed  cotton  which  provides  the  teeth.  A  disc  or  blank 
is  made  in  this  manner  and  teeth  cut  to  suit,  as  has  long  been  the  custom  in 
respect  of  metal  c<»gs. 

Miller  was  in  1908,  and  loner  had  been,  the  master  millwright  of  the  plain- 
tiff; he  recognized,  as  had  many  other  machinists  and  inventors,  that  the 
desirable  qualities  of  a  gear  were  that  it  should  be  strong,  durable,  tough, 
elastic,  oil  and  water  proof,  not  subject  to  atmospheric  or  thermal  changes, 
not  attractive  to  vermin,  and  as  noiseless  as  possible. 

It  was  part  of  his  work  to  watch  and  overhaul  (among  others)  a  machine 
known  as  a  punch  and  shear,  capable  of  shearing  boiler  plates  up  to  1^  inches 
in  thickness.  He  tried  every  type  of  gear  wheel  known,  and  finally  thought 
of  attempting  to  make  one  out  **of  cloth — one  morning  while  I  was  pulling  my 
clothes  on."  He  thereupon  made  a  gear  blank  out  of  a  worn-out  buffing  wheel, 
a  tool  composed  of  layers  of  cotton  or  linen  canvas ;  tried  it  on  a  small  ma- 
chine; and  shortly,  out  of  similar  rag-bag  material,  made  a  cog  which  actu- 
ally drove  the  above-mentioned  punch  and  shear  for  several  years.  Miller 
communicated  what  he  had  done  to  his  superior  officer,  Mr.  Riddell,  himself  an 
inventor  in  this  line  of  mechanics.  Plaintiff,  as  Miller's  assignee,  filed  appli- 
cation for  a  patent  on  February  12,  1909. 

Contemporaneously  Miller  made  more  wheels.  They  were  placed  in  in- 
creasing numbers  on  tools  In  plaintiffs  factories,  and  experiments  were  con- 
ducted with  textile  materials  other  than  woven  cotton  cloth,  with  the  result 
that  what  is  commonly  known  as  cotton  batting  came  to  be  used;  and,  the 
value  of  Miller's  gears  having  been  experimentally  demonstrated,  plaintiff 
offered  them  for  sale  in  the  latter  part  of  1910.  The  public  appreciation  of 
the  product  Is  sufficiently  shown  by  the  growth  of  sales  from  1,570  gears  in 
the  year  1911  to  annual  sales  of  slightly  under  200,000  immediately  before 
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the  trial  of  this  cause.  It  is  admitted  that  Miller's  gear  possesses  all  of  tbe 
desirable  qualities  hereinabove  enumerated. 

It  is  rare  that  the  history  and  development  of  any  invention  is  shown  so 
clearly  and  without  any  contradiction  whatever. 

When  application  was  filed  in  1909,  Miller  had  not  made  gears  of  cotton 
batting,  and,  while  he  fully  disclosed  the  advance  embodied  in  his  cotton  cogs, 
he  described  his  new  component  as  consisting  of  **layers"  or  **piles"  of  "textile 
fabric,"  and  propounded  as  a  typical  claim  **a  gear  having  a  toothed  part  com- 
poseil  of  compacted  layers  of  textile  fabric."  His  application  was  rejected  on 
references  upon  which  no  reliance  is  now  placed.  Indeed,  it  is  difficult  to 
under^^tand  the  office  attitude  displayed  by  the  file  wrapper  contents. 

On  July  26,  1910,  the  word  "fabric*'  was  in  some  instances  amended  to 
**material."  But  on  June  27,  1911,  a  new  application  was  filed  specifically  as 
a  continuation  of  the  application  of  1909.  In  all  of  the  claims  propounded 
and  finally  allowed  (except  the  sixth),  the  body  of  the  gear  was  described  as 
of  "textile  material" ;  but  the  sixth  claim  has  from  the  beginning  adhered  to 
the  phrase  "textile  fabric."  The  words  "spinnable  textile  fibers"  came  in  by 
amendment  as  a  concession  to  office  opposition  which  was  finally  overcome 
only  by  appeal  to  the  examiners  in  chief. 

The  application  of- 1911  was  filed  within  a  year  of  the  last  office  action  on 
that  of  1909. 

Defendant  does  not  manufacture  gears,  but  makes  and  sells  discs  capable 
of  being  cut  Into  gears  by  any  traine$l  mechanic,  which  discs  are  composed 
of  layers  of  cotton  duclt  impregnated  with  and  surrounded  by  a  substance  com- 
mercially known  as  "bakelite."  The  content  of  each  gear  is  approximately 
60  per  cent,  cotton  duck  and  40  per  cent,  bakelite,  which  latter  is  an  invention 
of  Mr.  L.  H.  Baekeland,  consisting  of  a  mixture  of  **phenol,  or  its  homologues, 
and  formaldehyde,  or  its  polymers."  This  mixture,  when  sufficiently  heated,  is 
transformed  into  "a  hard  body  unaffected  by  moisture,  insoluble  by  alcohol  or 
acetone,  infusible  and  resistant  to  acids,  alkalies  and  almost  all  ordinary 
reagents."  Baekeland  patents,  Nos.  942,699,  ^42,862,  949,671,  1,019,406.  The 
production  of  this  hard,  infusible,  and  indecomposible  bakelite  is  hastened, 
and  improved  by  adding  pressure  to  heat,  because  pressure  hastens  the  process 
of  hardening  and  avoids  air  bubbles.  But  pressure  is  not  necessary  to  make 
bakelite ;  hent  applied  to  the  aforesaid  mixture  will  do  it  in  time.  And  it  Is 
in  result  the  same  substance  with  or  without  pressure  added  to  the  heat. 

It  is  not  doubted  or  denied  that  defendant's  compound  of  cotton  duck  and 
bakelite  makes  a  gear  functioning  exactly  as  does  Miller's.  It  is  denied  that 
this  result  is  obtained  in  the  same  way,  for  the  same  reasons,  or  by  substan- 
tially the  same  means. 

The  court  below  held  the  Miller  patent  valid  but  not  infringed  by  a  cog 
wheel  made  of  defendant's  product.  From  decree  accordingly  plaintiff  ap- 
peals. 

Charles  Neave,  of  Boston,  Mlass.,  and  L.  F.  H.  Betts,  of  New  York 
City,  for  appellant. 

Kerr,  Page,  Cooper  &  Hayward,  of  New  York  City  (Thomas  B. 
Kerr,  of  New  York  City,  Vernon  E.  Hodges,  of  Washington,  D.  C, 
and  John  C.  Kerr,  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  In  this 
court  some  measure  of  invention  in  Miller's  patent  is  no  longer  denied. 
Nor  is  it  doubted  that  a  cotton-rag  gear  wheel  was  made  and  used  in 
August,  1908,  as  above  set  forth. 

It  is  contended: 

(1)  That  a  claim  for  a  gear  of  "spinnable  textile  fibers,"  if  constru- 
ed to  cover  one  made  of  cotton  duck,  is  invalid;  because  there  were 
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two  years  of  public  use  prior  to  the  application  of  June  27,  1911,  of 
Miller's  original  cotton  gear  which  was  composed  of  a  "textile  fab- 
ric"— a  phrase  plainly  covering  cotton  duck. 

(2)  Even  if  Miller's  date  of  invention  be  allowed  as  August,  1908, 
certain  English  publications,  as  early  as  March  20,  1908,  regarding 
"Unica  silent  gears  made  of  fiber  of  prepared  cotton,"  are  sufficient 
evidence  of  anticipation.    And 

(3)  There  is  no  infringement  even  of  the  sixth  claim,  because  de- 
fendant's product  is  not  composed  of  layers  of  textile  fabric,  but  of 
bakelite  reinforced  by  such  layers,  and  the  completed  gear  disc  is  a 
"solid,  hardened,  homogeneous  mass"  wholly  different  '  m  nature  and 
attributes"  from  Miller's  collection  of  fibers  held  together  "by  pres- 
sure applied  externally." 

[1]  1.  We  incline  to  think  that  the  record  does  not  show  two  years 
of  public  use  before  June  27,  1911.  Any  use,  public  or  otherwise,  of 
Miller's  reduction  to  practice  largely  depended  upon  the  favor  with 
which  his  device  was  received  by  his  superior,  Mr.  Riddell.  That 
gentleman  had  the  conservatism  of  one  who  had  himself  taken  out  a 
patent  in  the  same  field  of  art  (No.  464,896) ;  and  it  was  not  until  June 
of  1909  that  he  said  of  Miller's  gear: 

"We  have  the  goods  here  (1.  e.,  In  the  General  Electric  Works)  runnlDg 
every  day,  giving  a  practical  demonstration,  some  giving  the  hardest  kind  of 
service," 

There  were  then  some  70  or  80  wheels  in  use,  and  Mr.  Riddell  said 
of  them: 

'^Some  of  our  own  engineers  and  others  with  whom  I  have  spoken  have  been 
inclined  to  poke  fun  at  the  idea.  I  was  myself  inclined  to  be  a  little  skeptical 
when  the  matter  was  first  brought  to  my  -attention." 

Indeed,  the  general  attitude  of  practical  men  toward  the  new  de- 
parture is  well  illustrated  by  a  facetious  proposal  for  a  "catalogue  cov- 
er" for  Miller's  "new  process  rag  pinion,"  whereby  it  is  stated  (with 
appropriate  illustrations)  that  the  raw  material  is  to  be  obtained  from 
the  family  wash  line,  and  a  branch  office  established  at  "Bellevue."  We 
do  not  think  that  Miller's  invention  passed  beyond  the  stage  of  daring 
experiment  until  this  attitude  of  satirical  disbelief  had  been  forgotten 
and  the  commercial  article  was  offered  for  sale — ^an  event  which  did 
not  occur  until  the  fall  of  1910. 

[2]  But  irrespective  of  the  foregoing  finding,  we  hold  that  as  mat- 
ter of  law  Miller  was  justified  in  calling  his  application  of  1911  a 
continuation  of  that  of  1909.  There  never  was  any  allowance  under 
the  earlier  specification.  Such  decisions  as  Weston  v.  Empire,  etc.,  Co., 
136  Fed.  599,  69  C.  C.  A.  329,  do  not  apply.  It  is  not  doubted  that 
one  application  may,  under  certain  circumstances,  be  a  continuation 
of  a  prior  application  (Model  Bottling  Co.  v.  Anheuser,  190  Fed.  573, 
111  C.  C.  A.  389)  and  it  is  not  asserted  in  this  instance  that  there  was 
any  abandonment  of  invention,  which  is  a  different  thing  from  aban- 
donment of  application  (Western  Elec.  Co.  v.  Sperry,  58  Fed.  at  page 
191,  7  C.  C.  A.  164;  Hayes-Young,  etc.,  v.  St  Louis,  etc.,  Co.,  137 
Fed.  80,  70  C.  C.  A.  1). 


58  168  C.  C.  A.  REPORTS 

We  doubt  not  that  Miller  filed  his  second  application  in  order  to  add 
or  insert  language  apt  for  describing  his  use  of  cotton  in  a  cruder  state 
than  that  of  woven  cloth ;  but  he  abandoned  nothing  by  intent.  His 
applications  were  co-pending,  and  the  matter  is  far  within  our  deci- 
sion in  Victor,  etc.,  Co.  v.  American,  etc.,  Co.,  145  Fed.  350,  76  C.  C. 
A.  180;  and  Corrington  v.  Westinghouse  (C.  C.)  173  Fed.  69.  Where 
an  intent  to  continue  is  manifest  (as  it  is  here),  or  is  proven,  the  ques- 
tion is  (as  put  in  the  Victor  Case,  supra)  whether  the  specification  of 
the  earlier  application  was  sufficient  as  a  basis  for  the  claims  ultimate- 
ly founded  on  the  later  application.  Or  as  put  in  Field  v.  Colman,  40 
App.  D.  C.  598,  the  doctrine  of  continuity  "broadly  depends  upon 
whether  the  substituted  application  \is  for  the  same  invention  as  that 
disclosed  in  the  original  application." 

Applying  these  rules,  the  queries  in  this  case,  concretely  put,  are 
these:  Could  the  claims  in  suit  have  been  properly  issued  on  the 
original  specification ;  or,  if  all  the  claims  had  used  the  words  "tex- 
tile material'*  or  "textile  fabric,"  would  it  have  been  an  infringement 
to  make  gears  not  differing  from  Miller's  first  embodiment  otherwise 
than  by  substituting  cotton  batting  for  cotton  rags  ? 

We  answer  both  these  questions  in  the  affirmative  for  reasons  large- 
ly depending  upon  the  nature  and  importance  of  Miller's  invention,  as 
hereinafter  set  forth.  We  therefore  hold  the  patentee's  date  of  in- 
vention to  be  August,  1908. 

[3]  2.  The  defense  based  upon  publications  regarding  the  English 
"Unica"  gears  rests  upon  extracts  from  the  periodicals  "Engineering," 
and  "The  Practical  Engineer"  of  London,  dated  March  20  and  No- 
vember 27,  1908. 

Assuming  the  invention  date  above  awarded  Miller,  only  the  earliest 
publication  requires  attention,  and  that  consists  in  a  statement  that — 

Certain  manufacturers  "have  sent  out  a  catalogue  of  their  Unlca  silent 
gears  made  of  fiber  of  prepared  cotton.  These,  it  is  stated,  are  unaffected  by 
oil.    ♦    ♦     ♦" 

The  later  publications  speak,  one,  of  the  pinions,  as  "made  of  com- 
pressed cotton" ;  the  other  uses  the  words  "prepared  cotton." 

While  the  evidence  is  persuasive  that  the  Unica  gears  were  merely 
a  variety  of  vulcanized  fiber  gears,  we  reject  the  publication  of  March 
20,  1908,  and  would  reject  the  subsequent  publications,  if  they  were 
relevant,  on  the  ground  stated  fully  in  Baedische  v.  Kalle,  etc.,  104 
Fed.  802,  44  C.  C.  A.  201.  The  vague  statements  of  result  contained 
in  the  newspaper  articles  offered  in  evidence  would  not  have  given  in 
1908,  to  even  the  most  skilled,  any  information  enabling  an  expert  to 
carry  into  practical  use  Unica  gear,  or  any  other  mechanical  device. 
Therefore  any  or  all  of  them  are  insufficient  to  invalidate  the  patent  in 
suit,  or  even  to  limit  or  modify  its  scope. 

[4]  3.  Whether  infringement  exists  is  a  question  depending  large- 
ly on  the  importance  attached  to  Miller's  invention.  If  the  art  of  pro- 
ducing silent,  waterproof,  vermin-proof,  tough,  durable,  and  elastic 
gears  be  considered  as  an  art  by  itself,  there  is  no  prior  art  detracting 
from  or  limiting  Miller's  inventive  conception.  Noiseless  gears  had 
long  since  been  a  desideratum,  and  nonmetallic  substances,  i.  e.,  wood. 
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rawhide,  leather,  papier-mache,  and  vulcanized  fiber,  had  all  been  tried 
and  found  wanting.  The  use  of  textile  fibers  unchanged  by  vulcaniza- 
tion was  fundamentally  new  in  the  gear  art;  and  prior  patents  for 
buffing  rolls  (Poole,  188,670)  and  friction  wheels  (Rockwood,  300,013) 
are  entirely  irrelevant. 

Whatever  advantages,  therefore,  in  respect  of  breadth  of  equiva- 
lents flow  from  an  absolute  novelty  of  inventive  thought — are  justly 
due  to  Miller. 

[6]  Whether  the  bakelite  gear  produces  Miller's  result  in  substan- 
tially Miller's  way  depends  fundamentally  on  ascertaining  the  reasons 
why  the  original  cotton-rag  cog  wheel  worked  and  kept  on  working 
for  several  years. 

We  find  that  by  compression  of  spinnable  fibers,  whether  contained 
in  cotton  batting  or  in  cotton  cloth,  the  patentee  obtains  an  enormous 
number  of  these  fibers  in  frictional  contact  contained  in  a  very  small 
space. 

The  initial  pressure  exerted  in  the  process  of  manufacture  depends 
upon  the  original  looseness  of  fiber  in  the  raw  material.  Cotton  batting 
requires  more  pressure  than  cotton  cloth. 

But  when  the  requisite  number  of  fibers  have  been  compressed  into 
the  requisite  dimension,  a  considerable  part  of  such  compression  is 
permanent,  and  the  back-pressure  or  expansive  tendency  of  what  is 
held  between  Miller's  containing  plates  is  (in  respect  of  cloth  gears) 
sometimes  as  low  as  500  pounds  and  (in  the  case  of  a  cotton  batting 
gear)  never  higher  than  2,500  pounds.  Thus,  the  merit  or  working 
virtue  of  the  patented  gear  consists  solely  in  the  presence  within  a 
given  space  of  a  relatively  enormous  number  of  vegetable  fibers  in 
frictional  contact  with  each  other.  The  only  function  of  the  metal 
sides  and  rivets  is  to  keep  these  fibers  in  place. 

Defendant's  product,  size  for  size,  has,  we  are  convinced,  substan- 
tially the  same  number  of  fibers,  which  are  also  in  frictional  contact, 
and  held  in  place,  not  by  metal  sides,  but  by  the  interstitial  permeation 
of  bakelite — a  substance  in  itself  and  its  attributes  most  remarkable, 
but  which  in  relation  to  gears  has  no  other  relation  to  the  cotton  fibers 
that  enable  the  gear  to  do  its  work,  than  has  the  metal  container  of 
Miller.  The  whole  contention  on  the  question  of  infringement  is 
summed  up  in  the  inquiry  whether  defendant's  product  is  cloth  rein- 
forced with  bakelite  instead  of  metal,  or  whether  it  is  composed  of 
bakelite  reinforced  with  cloth. 

It  being  plainly  true  that  for  gear  purposes  the  only  strength  in  de- 
fendant's article  is  that  of  the  cloth,  it  must  follow  that  defendant's  is 
a  cloth  gear  held  together  by  bakelite.  This  remarkable  substance  is 
as  brittle  as  it  is  hard  and  unchangeable.  A  pure  bakelite  gear  would 
be  worthless  for  the  lightest  machinery.  There  is  no  chemical  change 
wrought  by  the  mechanical  union  between  cloth  and  bakelite ;  the  cloth 
remains  cloth,  and  the  bakelite  remains  bakelite.  The  sole  function  of 
the  bakelite  in  defendant's  gear  disc  is  the  same  function  as  that  of 
the  rivets  and  metal  sides  in  Miller's  original  device. 

The  fact  that  it  requires  no  more  than  750  pounds  initial  pressure 
to  drive  defendant's  cotton  cloth  into  desired  contiguity,  fiber  to  fiber, 
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is  much  dwelt  upon  in  defense.  This  may  well  be  a  manufacturing 
advantage  on  defendant's  side.  The  pressure  is  substantially  the  same 
as  the  ultimate  pressure  or  back  pressure  in  Miller's  cloth  gear.  But 
bakelite  is  neither  compressible,  ductile,  nor  elastic;  and  when  bake- 
lite  is  the  holder,  container,  or  restrainer  of  pressure,  whatever  shape 
is  given  by  the  initial  compression  remains  absolutely  fixed  as  soon 
as  the  bakelite  hardens. 

For  these  reasons  we  consider  that  defendant's  product  responds  to 
all  the  claims  in  suit ;  that  the  claims  cover  a  basic  and  wholly  novel 
idea,  viz.,  the  attainment  of  a  strength  sufficient  to  drive  heavy  ma- 
chinery by  juxtaposing  a  sufficient  number  of  feeble  textile  fibers  with- 
in a  given  space ;  and  that  this  thought,  which  vitalizes  the  patent  in 
suit,  is  the  same  thought  which  enables  defendant's  gears  to  do  their 
work.  It  may  well  be  that  in  attractiveness  of  appearance,  and  light- 
ness of  weight,  defendant's  bakelite  retainer  of  compression  is  su- 
perior to  Miller's  metal  sides.  But  what  makes  the  gear  a  gear  is  the 
same  thing  in  both  products.    Therefore  infringement  exists. 

It  is  said  that  bakelite  gear  is  "self-sustaining."  This  is  only  true  in 
the  sense  heretofore  pointed  out,  viz.,  that  no  plates  or  rivets  are  re- 
quired because  the  bakelite  itself,  by  coating  or  permeation,  is  a  fair 
and  indeed  an  exact  mechanical  equivalent  to  the  end-plates  and  the 
rivets  of  plaintiff's  gear  wheels. 

As  defendant  does  not  make  or  sell  completed  gears,  but  a  material 
which  when  in  discs  makes  gear  making  easy,  and  when  in  other  forms 
may  have  other  uses  not  related  to  machine  driving,  the  injunction 
to  issue  under  this  decision  may  require  careful  drafting;  but  this 
record  enables  us  to  do  no  more  than  call  attention  to  a  question  that 
may  be  important — and  may  amount  to  nothing. 

We  may  say  (but  for  lack  of  evidence  this  is  not  a  holding)  that  we 
perceive  no  reason,  on  this  record,  why  defendant's  product  cannot 
be  used,  if  suitable,  for  any  purpose  not  amounting  to  a  gear;  that 
being  the  sole  subject  oi  Miller's  patent. 

Decree  reversed  with  costs,  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  herewith. 
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CO.  et  al. 

CROPP   CONCRETE   MACHINERY   CO.   et  al.   v.    STANDARD   SCALE   & 

SUPPLY  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  7,  1919.    Rehearing 

Denied  March  4,  1919.) 

Nos.  2526,  2527. 

1.  Patents  ^=»155 — Effect  of  Disclaimer. 

A  claimant  of  a  generic  Invention  does  not  lose  his  right  by  declining 
to  claim  some  other  person's  subsequently  devised  form. 

2.  Patents  ^=»328 — Infringement. 

Cropp  patent,  No.  947,190,  dated  January  18, 1910,  claims  1,  2,  3,  4,  7,  9, 
12, 13,  14,  and  16,  for  a  concrete  mixer,  held  valid  and  infringed ;   patents 

or  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexee 


STANDARD  SCALE  <fe  SOPPLY  CO.  V.  CBOPP  CONORBTB  MAGH.  CO,  61 

to  Ransome,  No.  322,006,  No.  804,808,  and  No.  870,7d7,  to  Bums,  No. 
661,487,  and  to  Roberts  No.  845,435,  not  being  pertinent 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Proceedings  between  the  Standard  Scale  &  Supply  Company  and 
the  Cropp  Concrete  Machinery  Company  and  Andrew  J.  Cropp  con- 
cerning patent  rights.  There  was  a  decree  in  favor  of  the  former  as 
to  one  claim,  and  in  favor  of  the  latter  as  to  other  claims,  and  they 
both  appeal.  Decree  in  favor  of  the  former  reversed,  and  that  in  favor 
of  the  latter  affirmed. 

George  L.  Wilkinson  and  Percival  H.  Truman,  both  of  Chicago, 
111.,  for  appellant. 

Franklin  M.  Warden,  of  Chicago,  111.,  for  appellee. 

Before  BAKER  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Cropp  Company  and  Cropp  obtained  a  de- 
cree that  claims  1,  2,  3,  4,  7,  12,  13,  14,  and  16  of  patent  No.  947,196, 
January  18,  1910,  to  the  company  as  assignee  of  Cropp,  for  a  concrete 
mixer,  were  valid  and  infringed  by  the  Standard  Company's  machine. 
No.  2526  is  the  Standard  Company's  appeal  from  that  finding.  In  the 
same  suit  a  complaint  based  on  claim  9  was  dismissed  on  the  ground 
of  noninfringement,  and  the  appeal  in  No.  2527  assails  that  ruling. 

Claim  9,  which  relates  to  the  charging  means,  reads  as  follows : 

'*9.  The  rotary  mixing  receptacle  having  at  Its  receiving  end  a  charging  de- 
vice consisting  of  a  centraUy  apertured  disk  secured  to  the  receptacle,  and  a 
series  of  blades  extended  at  their  outer  ends  from  the  disk  Inwardly  and  di- 
agonally with  respect  to  the  receptacle  for  a  short  distance  from  the  disk  for 
the  purpose  of  directing  the  material  Into  the  receptacle,  said  blades  having 
their  portions  adjacent  to  the  disk  of  substantially  the  same  width  as  said 
disk  from  the  (q[>enlng  therein  to  Its  periphery  and  their  Inner  portions  wid- 
ened." 

Portable  machines,  of  rotary  drum  type,  for  mixing  batches  of  con- 
crete, are  used  in  situ  in  various  building  operations.  In  prior  ma- 
chines the  opening  at  the  receiving  end  was  so  high  from  the  ground 
that  the  workmen  in  bringing  the  materials  had  to  wheel  their  bar- 
rows up  a  staging.  In  the  structure  of  claim  9  this  difficulty  is  obvi- 
ated by  reason  of  the  large  size  of  the  aperture  in  the  disk;  and  at 
the  same  time  the  mixing  capacity  of  the  rotary  drum  is  preserved  by 
the  action  of  the  peculiarly  formed  and  arranged  diagonal  blades. 
Utility  is  manifest.  Nothing  in  the  prior  art  gives  any  hint  of  the  idea 
embodied  in  claim  9.  Invalidity  is  predicated  solely  upon  Patent  Of- 
fice proceedings  which  resulted  in  Cropp's  inserting  the  following  dis- 
claimer in  his  application : 

**I  hereby  disclaim  the  following  claim,  to  wit:  In  a  mixer,  in  combina- 
tion, a  revoluble  drum,  means  therein  to  agitate  and  mix  the  material,  a  con- 
tinuous series  of  circularly  arranged  charging  pockets  located  at  one  end  of 
the  drum  within  Its  cylindrical  wall  and  closed  at  their  outer  ends,  the  open 
Inlets  of  the  pockets  being  turned  toward  the  axis  of  the  drum,  a  circular 
head  having  its  periphery  contacting  with  the  tops  of  the  pocket  walls  and  set 
In  from  the  adjacent  end  of  the  drum,  and  means  to  Introduce  material  to 
the  Inlets  of  the  pockets  outside  of  said  head." 
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[1]  In  Reed  v.  Cropp  Concrete  Machinery  Co.,  239  Fed.  869,  152 
C.  C.  A.  653,  the  history  of  the  three-cornered  interference  between 
Cropp,  Reed,  and  Sanborn  and  the  relation  of  the  disclaimer  to  Cropp*s 
claim  9  were  fully  considered.  Though  the  decree  in  that  case  may  not 
be  res  adjudicata,  we  find  no  reason  in  the  present  record  for  hesitating 
to  say  stare  decisis.  Cropp's  application  described  two  forms  of  the 
"low-charging"  structure.  His  claim  9  was  aptly  worded  to  cover  the 
genus  exemplified  by  his  two  forms.  Later  Sanborn  disclosed  an- 
other form  and  claimed  it  in  the  words  subsequently  copied  by  Cropi> 
in  his  disclaimer.  When  Cropp  was  invited  to  interfere,  he  replied 
that  he  was  not  the  inventor  of  the  Sanborn  species.  Manifestly  nei- 
ther Cropp  nor  the  Patent  Office  understood  that  he  was  thereby  con- 
fessing that  he  was  not  the  inventor  of  the  genus,  for  otherwise  Cropp 
would  not  have  continued  to  prosecute,  and  the  Patent  Office  would 
not  have  allowed,  claim  9.  Indeed,  the  Standard  Company  does  not 
seriously  dispute  the  legal  principle  involved  in  the  Reed  case,  namely, 
that  a  claimant  of  a  generic  invention  does  not  lose  his  right  by  de- 
clining to  claim  some  other  person's  subsequently  devised  form. 

Nevertheless  it  was  open  to  the  Standard  Company  to  defend  on  the 
ground  that  Sanborn  or  Reed  had  been  the  first  to  devise  any  form 
of  "low-charging"  mixer,  and  that  Cropp  consequently  was  not  entitled 
to  hold  his  generic  claim.  In  the  Reed  Case,  the  burden  of  proving 
priority  was  on  Cropp ;  here  it  is  on  the  Standard  Company.  Though 
there  is  some  additional  testimony,  it  relates  in  the  main  to  the  de- 
velopment of  the  second  form  described  in  Cropp's  application.  Re- 
specting Cropp's  creation  of  the  first  form,  and  therefore  of  the  genus, 
the  evidence  which  led  us  before  to  an  affirmative  finding  in  Cropp's 
favor  is  now  considered  sufficient  to  repel  the  Standard  Company's 
attack  upon  the  prima  facie  validity  of  the  claim. 

In  the  claim  the  charging  blades  are  described  as  "having  their  por- 
tions adjacent  to  the  disk  of  substantially  the  same  width  as  said  disk 
from  the  opening  therein  to  its  periphery."  In  the  Standard  Com- 
pany's machine  the  outer  portions  of  the  charging  blades  are  of  slight- 
ly less  width  than  the  "disk  from  the  opening  therein  to  its  periphery." 
But  the  proofs  leave  it  sufficiently  clear  that  the  Standard  Company 
obtains  the  full  result  of  Cropp's  "low-charging"  machine  by  charg- 
ing blades  formed,  arranged,  and  operating  according  to  the  principle 
disclosed  by  Cropp.  The  proven  departure  was  therefore  not  suffi- 
ciently "substantial." 

Claim  13  is  a  fair  statement  of  Cropp's  invention  of  discharging 
means : 

"13.  The  rotary  mixing  receptacle  having  an  opening  In  its  discharging  end, 
a  chute  located  in  said  opening  »nd  extended  into  the  receptacle,  a  door  piv- 
otally  mounted  within  the  receptacle  and  adapted  to  open  and  close  the  chute 
and  to  assist  in  guiding  the  material  thereto,  a  plate  secured  to  the  receptacle 
at  its  discharging  ena  and  extended  radially  thereinto  within  the  path  of  the 
door,  and  another  plate  diagonally  disposed  from  the  last-named  plate  par- 
tially across  the  inner  surface  of  the  receptacle." 

Through  an  opening  at  the  discharging  end  a  chute  extends  into 
the  drum.    This  chute  is  rigidly  secured  to  and  revolves  with  the  drum. 
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During  the  mixing  process  a  door,  pivotally  mounted  within  the  drum, 
covers  the  opening  of  the  chute.  This  door-covered  chute  and  the 
two  plates  mentioned  in  the  claim  assist  in  the  mixing  process.  When 
it  is  desired  to  discharge  the  mixture,  the  door  is  thrown  open  by 
means  of  a  lever  outside  the  drum,  and  the  door  then  bears  against 
the  radial  plate.  A  flange  along  the  inner  edge  of  the  door  co-operates 
with  the  door,  the  radial  plate  and  the  diagonal  plate  in  guiding  the 
material  into  the  chute.  These  parts  obviously  may  be,  and  in  prac- 
tice are,  so  related  to  the  capacity  of  the  drum  and  the  capacity  of  a 
barrow  that  at  each  revolution  one  barrow  load  is  discharged,  and  so 
the  workmen  in  file  wheel  away  the  mixed  batch. 

In  the  prior  art  we  find  nothinfy  that  denies  the  patentable  novelty 
of  this  combination  of  means.  Patents  to  Ransome,  No.  322,006,  No. 
804,803,  and  No.  870,797,  to  Bums,  No.  661,487,  and  to  Roberts,  No. 
845,435,  are  not  pertinent,  because  the  discharge  spouts  are  not  at- 
tached to  and  do  not  revolve  with  the  drum.  McKelvey's  patent.  No. 
751,541,  is  for  a  rotary  feeding  device  for  concrete  mixers.  This  con- 
tains a  chute  which  is  rigidly  attached  to  and  revolves  with  the  drum 
of  the  feeder  and  extends  from  the  interior  of  that  drum  into  the  "high- 
charging"  opening  of  a  mixing  drum  of  the  prior  art.  The  mouth  of 
the  chute  is  the  full  width  of  the  feeder.  Along  one  edge  of  the  chute 
within  the  feeder  a  door  is  pivotally  mounted.  This  door  is  rectangu- 
lar in  shape,  and  extends  axially  from  side  to  side  of  the  feeder  and 
radially  from  its  hinge  to  the  periphery  of  the  feeder.  While  the  con- 
crete materials  are  being  dumped  into  the  "low-charging"  opening  of 
the  revolving  feeder,  the  door  is  held  over  the  mouth  of  the  chute  by 
means  of  a  lever  that  extends  outside  the  feeder.  When  the  materials 
are  to  be  fed  into  the  mixer,  the  door  is  thrown  open  till  it  bears 
against  lugs  on  the  interior  of  the  feeder's  periphery.  As  the  feeder 
revolves,  the  door  lifts  and  throws  the  materials  into  the  chute  and 
thence  into  the  mixer.  McKelvey's  feeder,  as  he  suggests,  could  itself 
be  used  as  a  mixer  by  providing  it  with  the  customary  mixing  plows 
and  blades.  Granting  full  weight  to  the  Standard  Company's  asser- 
tion that  McKelvey,  therefore,  shows  a  concrete  mixer  embodying  a 
combination  of  a  revolving  drum,  a  chute  attached  to  and  revolving 
with  the  drum,  and  a  door  pivotally  mounted  within  the  drum,  and 
adapted  to  open  and  close  the  chute  and  to  guide  the  material  into  the 
chute,  we  agree  with  the  trial  judge  that  the  McKelvey  disclosure  does 
not  forestall  the  Cropp  concept.  Cropp's  claims,  read  in  the  fight  of 
his  description  and  drawings,  call  for  a  chute  that  extends  but  a  little 
way  into  the  drum,  and  is  so  associated  with  the  door,  the  flange,  the 
radial  plate,  and  the  diagonal  plate  that  the  combination  constituting 
the  discharging  means  does  not  impede  or  interfere  with  the  charging 
and  mixing  means  at  the  other  end  of  the  drum,  but,  on  the  contrary, 
co-operates  in  the  final  stages  of  the  mixing,  does  not  form  a  dam 
across  the  stream,  but  only  a  wing  dam,  and  does  not  lift  up  and  ex- 
pel the  entire  contents  at  a  single  throw,  but  is  so  proportioned  to  the 
capacity  of  the  drum  that  only  a  predetermined  fraction  is  discharged 
in  one  revolution ;  and  inasmuch  as  the  conception  of  this  result  and 
of  the  mechanical  combination  to  produce  it  is  not  found  in  the  prior 
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art,  there  is  no  basis  for  rejecting  the  Patent  Office's  attribution  of 
this  achievement  to  the  creative  imagination  of  an  inventor. 

[2]  The  question  of  infringement  is  really  narrowed  to  claim  1. 
In  Cropp's  drawings  and  description,  and  in  his  commercial  structure, 
the  chute  is  segmental  in  cross  section  and  is  tapered  inwardly;  the 
door  has  its  free  end  cut  to  match  the  taper  of  the  chute;  and  the 
radial  plate  is  tapered  to  correspond  with  the  tapered  end  of  the  door. 
Claim  1  calls  for  the  tapered  chute  and  door.  In  the  Standard  Com- 
pany's machine  the  chute  is  tapered,  but  the  door  is  rectangular  and 
more  than  covers  the  mouth  of  the  chute.  With  the  use  of  a  rectangu- 
lar door  a  large  part  of  the  radial  stop  plate  may  be  and  is  dispensed 
with ;  and  the  flange  along  the  inner  edge  of  the  door  has  been  taken 
off  and  fastened  to  the  edge  of  the  chute.  When  the  Standard  Com- 
pany's door  is  shut,  all  the  Cropp  functions  are  performed.  When  it 
is  opened,  the  superfluous  metal  of  the  rectangular  door  does  service 
for  the  omitted  portion  of  the  radial  stop  plate ;  the  diagonal  plate  per- 
forms its  regular  office ;  the  flange  operates  in  the  same  way ;  and  all 
together,  the  chute,  door,  flange,  stop  plate,  and  diagonal  plate  con- 
stitute a  wing  dam,  that  divides,  directs,  and  discharges  the  mixture  in 
substantially  the  same  way  as  does  Cropp's  wing  dam.  Even  claim  1 
is  entitled  to  a  range  of  equivalency  that  embraces  such  colorable 
changes. 

In  No.  2526  the  decree  is  affirmed ;  in  No.  2527,  the  decree  is  re- 
versed, with  the  direction  to  enter  a  decree  for  an  injunction  and  an 
accounting  with  respect  to  claim  9. 


(256  Fed.  670) 

GEOGHEGAN  et  al.  v.  ERNST. 

(Circuit  Court  of  Appeals,  Second  CJircult.    February  13,  1919.) 

No.  17a 

1.  Patents  ^s»226 — Infringement — What  CoNsrrruTEa 

If  a  patent  claim  reads  upon  an  offending  apparatxis  infringement  is 
sujcgested,  although  not  proved,  but  there  is  no  infringement  if  the  claim 
will  not  read  upon  that  wliich  is  said  to  infringe. 

2.  Patents  <@=»328 — VAunrrY — Infringement — Hoisting   Apparatus. 

Rutan  patent,  No.  1,170,193,  claims  1,  2,  and  3,  for  hoisting  apparatus, 
held  valid,  but  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

Suit  by  Charles  A.  Geoghegan  and  others  against  Charles  K.  Ernst. 
Decree  for  defendant,  and  plaintiffs  appeal.    Affirmed. 

Appeal  from  decree  in  equity  entered  in  the  District  Court  for  the  Western 
District  of  New  York. 

Action  is  upon  claims  1,  2,  and  3  of  patent  to  Rutan,  dated  February  1, 1916, 
No.  1,170,193.    Of  these  claims  the  first  is  most  general,  and  is  as  follows: 

'*1.  In  a  device  of  the  character  set  forth,  a  hoistway,  hoisting  apparatus 
therein  having  a  vertically  movable  standard,  means  for  elevating  said 
standard,  vertically  swinging  doors  covering  such  hoistway,  means  depend- 

^s»For  other  cases  see  same  topic  &  KBY-N UMBER  in  all  Key-Numbered  Digests  ft  Indexes 


OEOOHEOAN  V.  ERNST  65 

tog  wiUiin  the  holstway  and  means  plvotally  supported  thereon  and  plvotally 
connected  with  each  other  and  with  said  doors  and  co-operating  with  said 
standard  for  automatically  (q;>erating  the  doors." 

The  object  of  invention  (as  stated  in  the  disclosure)  is  to  provide  means 
whereby  a  hoisting  apparatus  in  a  cellar  may  be  extended  upward  above  the 
sidewalk  level,  automatically  opening  the  cellar  door  when  it  rises,  and  se- 
curely closing  the  door  upon  its  descent.  The  invention  is  said  to  consist  in 
•*oertain  novel  features  of  construction  and  arrangement  by  which"  the  fore- 
going objects  are  attained. 

In  practical  application  the  inventor  has  produced  an  ash  hoist  which  opens 
and  closes  the  door  in  a  city  sidewalk  through  which  it  appears  to  do  Its 
work. 

It  is  not  asserted  that  any  invention  lies  in  the  hoist.  Any  kind  of  hoist 
actuated  in  any  manner  may  be  used ;  but  the  specification  dwells  upon  the 
connection,  interrelation,  and  co-ordination  of  any  hoist  capable  of  ascending 
through  the  sidewalk  aperture  and  the  door  or  doors  which  normally  cover  the 
hole  in  the  pavement,  and  indc^  form  a  portion  of  that  pavement. 

The  disclosed  and  described  connection  between  hoist  and  door  consists  es- 
sentially in  a  downward  extensicm  of  the  frame  surrounding  the  open  holstway, 
to  which  extension  is  attached  a  lever  raised  and  lowered  by  the  ascending  or 
deseeding  hoist,  or  some  portion  thereof,  to  which  lever  is  pivoted  a  link, 
whi<±  link  is  also  pivoted  to  an  appropriate  extension  of  the  door. 

Thus  the  upward  or  downward  movement  of  the  lever,  when  actuated  by 
the  ascending  or  descending  hoist,  communicates  the  energy  of  the  hoisting 
apparatus  through  the  link  (connecting  the  lever  and  door)  to  the  door 
ItB^f,  and  moves  it  in  accord  with  the  vertical  movements  of  the  hoist. 

The  disclosure  of  the  patent  is  confined  to  a  holstway  with  two  doors; 
and  that  word  is  in  the  plural  throughout  all  the  claims  in  suit.  But  it  may 
be  assumed  with  the  plaintiffs  that,  with  no  other  modification  than  would 
occur  to  any  competent  mechanic,  the  device  is  applicable  to  a  single  door. 

Defendant's  alleged  Infringement  is  a  simple  hand  hoist  whose  rising 
standard  is  connected  with  a  single  cellar  door  by  a  link  pivoted  at  one  end 
to  the  hoist  and  at  the  other  to  the  door.  It  is  mechanically  operable  but 
crude,  and,  if  the  standard  should  ever  get  **out  of  plumb,"  would  become 
mathematically  impossible. 

The  lower  court  overruled  the  defense  of  anticipation,  sustained  that  of  non- 
tofringement,  and  dismissed  the  bill.    Plaintiffs  bring  this  appeal. 

W.  P.  Preble,  of  New  York  City,  for  appellants. 
Wilhelm  &  Parker,  of  Buffalo,  N.  Y.  (Charles  W.  Parker,  of  Buf- 
falo, N.  Y.,  of  counsel),  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  When- 
ever defendant's  machine  works  it  opens  the  door,  through  which  the 
telescopic  ash  hoist  is  to  project  itself,  by  a  straight  thrust.  It  has  no 
lever  and  nothing  wherewith  to  exert  leverage.  This  is  a  funda- 
mental difference  between  the  two  pieces  of  apparatus. 

If  it  be  attempted  to  read  the  first  claim  of  Rutan's  patent  upon 
Ernst's  device,  the  latter  is  found  to  have  no  "means  depending  with- 
in the  hoistway"  upon  which  other  means  are  "pivotally  supported," 
which  latter  means  are  "connected  *  *  *  with  said  door's." 
Consequently  Ernst  has  not  "depending  means"  and  "pivotally  sup- 
ported means"  co-operating  with  a  standard  in  order  to  automatically 
operate  a  door. 

[1]  If  (as  has  been  often  said)  a  claim  reads  upon  an  offending 
apparatus,  that  fact  suggests  but  does  not  prove  infringement;    but 
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if  a  claim  will  not  read  upon  that  which  is  said  to  infringe,  there  can 
be  no  infringement. 

There  are  many  reported  instances  of  most  benevolent  reading  of 
claims  to  bring  that  which  really  copies  a  man's  invention  within  the 
scope  of  an  inartificially  drawn  definition,  i.  e.,  claim. 

[2]  But  in  this  instance  the  claims  are  accurate,  and  assumed  their 
present  shape  after  applicant  had  demanded  as  his  most  general  claim 
the  following: 

"In  a  device  of  the  character  set  forth,  a  hoistway,  hoisting  apparatus  there- 
in having  a  vertically  movable  standard,  means  for  elevating  such  standard, 
doors  covering  such  hoistway,  and  mechanism  actuated  by  such  elevating 
means  for  automatically  operating  said  doors/' 

In  other  words,  Rutan  thought  himself  entitled  to  prevent  any  one 
else  from  opening  a  door  or  doors  over  a  telescopic  hoist  by  means  of 
any  mechanism  obtaining  its  power  from  the  rising  hoist  itself. 

He  had  no  right  to  such  claim,  and  was  told  by  the  examiner  that 
"claims  should  be  limited  to  what  applicant  has  actually  invented." 
He  did  invent,  and  was  entitled  to  a  patent  for,  the  embodiment  of 
the  idea  of  opening  the  door  by  means  of  a  link  actuated  by  a  lever, 
which  in  turn  was  driven  by  the  rising  hoist.  But  the  general  idea 
of  pushing  up  a  cellar  door  by  a  rising  standard  was  old  with  Berry 
&  Gale  No.  740,080,  and  the  same  idea,  for  the  specific  purposes  of 
an  ash  hoist,  had  been  shown  by  Sundh  No.  955,922.  If  Rutan  had 
obtained  and  been  entitled  to  the  claim  he  asked  for  but  did  not  get, 
Ernst  would  have  infringed ;  as  it  is,  he  does  not. 

We  therefore  agree  with  the  court  below  that  within  the  scope  of 
the  very  precise  claims  in  suit,  the  Rutan  patent  is  valid;  but  no 
infringement  is  shown. 

Decree  affirmed  with  costs. 
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Fed.  721) 

SOTELIiO  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  8,  1919.) 

No.  3235. 

1.  NBUTRAi.rrY  Laws  ^=>5 — EviDEifCE— SurriciENCY. 

Evidence  that  accused  was  taking  some  2.000  rounds  of  ammunition 
on  a  mule  toward  a  river  crossing  on  the  Mexican  boundary,  from  which 
he  was  some  300  yards  distant,  etc.,  held  to  sustain  conviction  under 
Comp.  St.  H  7677,  7678,  r^atlng  to  transporting  war  munitions  for  ex- 
port. 

2.  Ckiminai.    Law    ^=s>822(16) — Instructions    as    a    Wholi>-Reasonable 

Doubt. 

Instruction  in  criminal  case,  defining  reasonable  doubt  as  doubt  for 
which  sensible  man  could  give  good  reason,  based  on  evidence  or  want  of 
e\'idence,  held  not  erroneous,  when  construed  as  a  whole ;  it  being  stated 
in  the  same  sentence  that  It  was  such  doubt  as  sensible  man  would  act 
or  decline  to  act  upon. 

Batts,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas ;  W.  R.  Smith,  Judge. 

Severe  Sotello  was  convicted  of  transporting  munitions  of  war  for 
export,  and  brings  error     Affirmed. 

Harry  C.  Miller,  of  El  Paso,  Tex.  (G.  Volney  Howard,  of  El  Paso, 
Tex.,  and  J.  Dean  Gauldin,  of  Dallas,  Tex.,  on  the  brief),  for  plaintiff 
in  error. 

R.  E.  Crawford  and  W.  H.  Fryer,  Asst.  U.  S.  Attys.,  both  of  El 
Paso,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  is  a  writ  of  error  to  obtain  a  review 
of  a  judgment  of  conviction  on  an  indictment  which  charged  that  the 
plaintiff  in  error,  "Severo  Sotello,  did  unlawfully,  willfully,  knowing- 
ly, and  with  intent  to  export  the  munitions  of  war  hereinafter  de- 
scribed, from  said  county  of  Presidio,  state  of  Texas,  to  and  into  the 
United  States  of  Mexico,  the  exact  point  in  said  United  States  of  Mex- 
ico being  to  your  grand  jurors  unknown,  and  hence  not  here  set  forth, 
make  a  shipment  of  certain  munitions  of  war,  to  wit,  about  two  thou- 
sand (2,000)  rounds  of  rifle  cartridges,  a  further  and  more  detailed  de- 
scription thereof  being  to  your  grand  jurors  unknown,  and  hence  nt)t 
here  set  forth,  by  transporting  the  same  from  some  point  in  the  coun- 
ty of  Presidio,  in  the  state  of  Texas,  the  exact  location  of  which  is 
to  your  grand  jurors  unknown,  and  hence  not  here  set  forth  to  a  point 
in  Presidio  county,  state  of  Texas,  the  exact  location  of  which  is  to 
your  g^and  jurors  unknown,  but  which  is  located  at  a  point  about  12 
miles  northwest  of  the  town  of  Presidio,  in  the  county  of  Presidio, 
and  state  of  Texas,  and  about  five  hundred  (500)  yards  from  the  inter- 
national boundary  line  between  the  United  States  of  America  and  the 
United  States  of  Mexico,  with  the  said  unknown  point  in  the  United 
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States  of  Mexico  as  the  destination  thereof."  U.  S.  Comp.  St.  §§  7677, 
7678;  United  States  v.  Chavez,  228  U.  S.  525,  33  Sup.  Ct.  595,  57 
L.  Ed.  950. 

[1]  An  assignment  of  error  based  upon  the  action  of  the  court  in 
overruling  a  motion  that  a  verdict  of  not  guilty  be  directed  is  sought 
to  be  supported  on  the  grotmd  that  the  evidence  adduced  was  insuffi- 
cient to  support  a  verdict  of  guilty.  Two  witnesses  testified  for  the 
prosecution,  John  Black,  a  corporal,  and  J.  D.  Marcom,  a  horse-shoer, 
in  the  Sixth  Cavalry.  The  following  are  extracts  from  the  testimony 
of  the  first-mentioned  witness : 

"I  am  stationed  at  Indio,  Tex.,  22  miles  out  from  Presidio.  I  recall  tak- 
ing the  defendant  into  arrest  about  the  21st  day  of  September.  The  morning 
of  September  21st  I  was  going  to  Presidio  on  my  own  business,  and  about 
10  miles  out  of  camp,  at  a  place  where  we  always  look  for  smugglers,  I  saw 
this  Mexican  coming  along.  When  he  saw  me  he  started  to  take  a  trail 
northwest  of  the  river,  and  I  rode  on  and  spoke  to  him.  I  turned  and  held 
him  up,  and  he  didn't  want  to  show  me  what  he  had  in  his  bag ;  but  I  made 
him  hand  it  over  and  then  Horse-Shoer  Marcom  and  another  special  patrol 
came  along,  and  I  deUvered  him  over  to  be  searched.  Horse-Shoer  Marcom 
searched  him  and  found  the  ammunition,  a  sack  full,  and  also  a  box.  Ue 
was  traveling  on  a  Spanish  mule.  He  had  the  ammunition  thrown  over  his 
saddle  in  a  sack,  with  his  coat  thrown  over  it  I  didn't  open  it  myself;  there 
was  ammunition  in  it  ♦  ♦  ♦  This  man  was  about  12  miles  from  Presidio. 
It  was  about  300  to  500  yards  from  the  boundary  line  the  first  time  I  saw 
him.  He  was  going  in  a  northwestern  direction.  There  is  a  place  near 
where  this  man  was  where  the  river  can  be  crossed,  and  he  was  approaching 
the  crossing.  This  was  in  Presidio  county.  ♦  ♦  ♦  This  man  was  carrying 
the  ammunition  on  a  mule  and  was  riding  the  mule.  *  «  *  There  was 
about  2,000  rounds.  ♦  ♦  ♦  He  was  traveling  northwest  at  that  time.  It 
is  not  a  fact,  if  he  was  traveling  in  a  northwesterly  direction,  that  it  would 
carry  him  away  from  the  international  boundary ;  it  would  carry  him  right 
over  the  border.  I  don't  know  that  you  can  cross  the  river  at  most  any 
place.  They  have  regular  fords,  but  they  are  full  of  quicksand.  •  ♦  • 
There  are  not  very  many  people  down  in  that  vicinity.  There  is  some  travel- 
ing, people  going  and  coming  from  Mexico.  ♦  •  ♦  At  the  time  I  arrested 
this  man  he  was  not  proceeding  toward  the  headquarters  of  the  captain ;  he 
was  going  in  the  opposite  direction.  ♦  ♦  ♦  I  do  not  know  where  the  de- 
fendant lives.  ♦  ♦  ♦  Being  right  around  in  there,  I  know  he  didn't  live 
anywhere  the  way  he  was  going,  or  I  would  have  seen  him.  I  don't  know  of 
my  own  knowledge  that  this  defendant  did  not  live  in  the  direction  he  was 
traveling;  but,  if  he  had  Uved  in  or  around  there,  I  would  have  seen  him, 
as  much  as  I  have  ridden  the  border.  ♦  ♦  ♦  There  were  bandits  across 
the  river  in  that  vicinity." 

In  the  course  of  the  testimony  of  the  other  witness  for  the  prosecu- 
tion, he  stated  that  he  examined  the  defendant  and  found  some  am- 
munition, Mauser  rifle  cartridges,  on  the  front  of  the  mule,  that  he 
never  saw  the  kind  of  ammunition  he  had  used  for  sporting  rifles,  and 
that  the  defendant  was  about  300  to  500  yards  from  the  boundary  line 
at  the  time  he  was  arrested.  There  was  testimony  to  the  effect  that 
Mausers  are  used  extensively  by  the  Mexicans.  The  defendant  was 
examined  as  a  witness  in  his  own  behalf.  In  the  course  of  his  exam- 
ination he  stated  that  he  was  a  farmer,  that  he  lived  on  Stephen  Ochoa  s 
ranch,  near  Indio,  Tex.,  and  had  lived  there  about  8  months ;  that  be- 
fore that  he  lived  in  Mexico,  but  had  not  been  back  there  since  he 
crossed  over  about  8  months  before;  that  he  found  the  ammunition 
hidden  near  the  river  on  the  side  of  the  road  that  comes  from  Mexico ; 
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that  it  was  in  a  sack  and  thrown  in  some  brush,  right  along  the  side 
of  the  road ;  that  at  the  time  he  was  arrested  he  was  taking  the  am- 
munition to  Indio  camp  to  deliver  it  to  the  chief  there ;  that  when  the 
soldiers  were  coming  toward  him  he  didn't  take  a  trail ;  that  he  was 
not  going  toward  the  river;  that  he  did  not  speak  any  English;  that 
he  had  friends  on  the  other  side  of  the  river ;  that  some  friends  cross 
the  border  and  visit  him ;  that  he  knew  one  bandit  over  there,  but  had 
not  seen  him  for  about  a  year. 

We  think  circumstances  which  evidence  adduced  disclosed  were  such 
as  to  support  an  inference  that  the  destination  of  the  ammunition  which 
the  defendant  was  carrying  was  Mexico.  It  was  open  to  the  jury  not 
to  credit  the  defendant's  explanation  of  his  possession  of  the  ammuni- 
tion, and  to  find  from  testimony  in  conflict  with  his  that  he  was  going 
toward  Mexico,  and  not  toward  Indio  camp.  The  quantity  and  kind 
of  ammunition  found  in  the  defendant's  possession,  the  place  at  which 
he  had  it,  the  direction  in  which  he  was  going,  the  fact  that  he  had 
lived  in  Mexico  and  had  relations  with  persons  living  there,  his  con- 
duct when  the  presence  of  the  soldiers  became  known  to  him,  and  what 
he  testified  to  by  way  of  explaining  his  conduct,  were  circumstances 
shedding  light  on  the  question  whether  the  destination  of  the  ammuni- 
tion was  or  was  not  Mexico.  The  conclusion  is  that  there  was  evi- 
dence to  support  the  material  averments  of  the  indictment,  and  that 
the  court  did  not  err  in  overruling  the  motion  for  a  directed  verdict  of 
not  guilty. 

[2]  It  is  assigned  as  error  that  the  court,  in  charging  the  jury  upon 
the  question  of  reasonable  doubt,  said  that  a  reasonable  doubt  must  be 
a  doubt  for  which  a  sensible  man  could  give  a  good  reason,  which  rea- 
son must  be  based  upon  the  evidence  or  the  want  of  evidence.  The  fol- 
lowing is  the  part  of  the  court's  charge  which  dealt  with  the  subject 
of  reasonable  doubt : 

'The  defendant  in  this  case  is  presamed  to  be  innocent  until  his  guilt  is 
established  by  legal  and  competent  evidence  beyond  a  reasonable  doubt,  and 
if  you  have  a  reasonable  doubt  of  his  guilt  you  should  acquit  him.  By  rea- 
sonable doubt  you  will  understand  that  the  court  does  not  mean  fanciful 
conjecture  which  an  imaginative  man  may  conjure  up,  but  the  doubt  which 
reasonably  flows  from  the  evidence,  or  the  want  of  evidence,  and  a  doubt  for 
which  the  sensible  man  could  give  a  good  reason,  which  reason  must  be  based 
on  the  evidence,  or  the  want  of  evidence,  such  a  doubt  as  a  sensible  man 
would  act  upon  or  decline  to  act  upon  in  his  own  concerns.  If  you  have  such 
a  doubt,  the  defendant  is  entitled  to  the  benefit  of  that  doubt  and  you  should 
acquit  him ;  but  if  "you  are  satisfied  from  the  evidence  that  he  is  sbown  to 
have  committed  the  offense  with  which  he  is  charged,  you  should  find  him 
guilty." 

The  part  of  the  instruction  of  which  complaint  is  made  was  qualified 
and  explained  by  the  language  which  immediately  followed  it,  forming 
a  part  of  the  same  sentence — ^**such  a  doubt  as  a  sensible  man  would 
act  upon  or  decline  to  act  upon  in  his  own  concerns."  The  instruction 
as  a  whole  was  such  as  to  make  it  known  to  the  jury  that  it  was  their 
duty  to  acquit  the  defendant,  if  the  evidence  left  them  with  such  a 
doubt  of  his  guilt  as  a  sensible  man  would  act  upon  or  decline  to  act 
upon  in  his  own  concerns.    The  instruction  as  a  whole  was  such  that 
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the  defendant  could  not  have  been  prejudiced  by  it.  Hopt  v.  Utah,  120 
U.  S.  430,  7  Sup.  Ct.  614,  30  L.  Ed.  708. 

Of  other  rulings  complained  of  no  more  need  be  said  than  that  no 
one  of  them  constituted  reversible  error. 

The  judgment  is  affirmed. 

BATl'S,  Circuit  Judge  (dissenting).  The  question  raised  as  to  the 
abstract  accuracy  of  the  charge  upon  reasonable  doubt  should  occasion 
little  concern.  The  errors  into  which  good  judges  not  infrequently  fall, 
disclosed  only  by  minute  examination  of  the  language  used,  and  con- 
sisting of  departures  from  the  verbal  niceties,  can  have  little  effect  in 
preventing  the  fair  trial  the  law  should  insure.  A  matter  of  much 
greater  importance  is  presented  in  the  instant  case  in  a  consideration  of 
whether  that  part  of  the  charge  upon  reasonable  doubt  which  is  un- 
questionably correct  has  had  a  proper  application  by  the  jury.  The  ex- 
istence of  the  basic  principle  that  a  person  accused  of  crime  is  pre- 
sumed to  be  innocent  until  his  guilt  is  established  beyond  a  reasonable 
doubt  could  hardly  be  inferred  from  a  consideration  of  the  evidence 
and  verdict.  Nor  is  there  anything  to  indicate  that*  the  correct  charge 
upon  circumstantial  evidence  has  been  given  the  weight  to  which  ex- 
perience has  shown  it  to  be  entitled. 

The  trial  judge  charged  the  jury  upon  the  law  of  circumstantial  evi- 
dence as  follows : 

"In  a  case  depending  on  circumstantial  evidence,  you  are  instructed: 
"First,  that  the  hypothesis  of  guilt  of  the  offense  charged  in  the  indictment 

must  flow  naturally  from  the  facts  proved  and  be  consistent  with  them  aU ; 

and 
"Second,  the  evidence  must  be  such  as  to  exclude  every  reasonable  h3rpothe- 

sis  but  that  of  guilt  of  the  defendant  of  the  offense  imputed  to  him ;  or,  in 

other  words,  the  facts  proved  must  all  be  consistent  with,  and  point  to,  guUt 

only,  and  must  be  inconsistent  with  Innocence." 

The  facts  have  been  detailed  in  the  opinion  of  the  court.  They  do 
not  show  that  a  crime  of  any  kind  was  committed.  Each  fact  proved 
is  consistent  with  the  nonexistence  of  crime.  Each  fact  proved  is  con- 
sistent with  the  innocence  of  defendant.  All  the  facts,  taken  together, 
neither  show  defendant's  complicity  in  crime  nor  the  existence  of  crime. 
Moreover,  it  is  submitted  that  no  person,  reading  the  statement  of 
facts  only,  could  use  the  standard  number  of  guesses  and  name  the  of- 
fense of  which  defendant  has  been  found  guilty. 

All  of  the  facts  from  which  there  is  any  possibility  of  inferring 
crime,  or  defendant's  connection  with  it,  are: 

A  soldier  was  going  to  Presidio  on  his  own  business  in  the  morning, 
and  "about  10  miles  out  of  camp,"  where  the  soldiers  "always  look  for 
smugglers,"  he  saw  defendant  "coming  along,"  going  in  a  northwest 
direction.  The  defendant,  a  Mexican,  when  he  saw  him,  "started  to 
take  a  trail  northwest  of  the  river."  The  soldier  "rode  on  and  spoke 
to  him,  and  turned  and  held  him  up."  He  "did  not  want  to  show  the 
soldier  what  he  had  in  the  bag."  Other  soldiers  "came  along,"  and 
the  Mexican  was  searched  and  some  cartridges  of  different  makes  were 
found.  The  Mexican  was  on  a  Spanish  mule,  and  the  ammunition  was 
"on  the  front  of  the  mule,"  in  a  sack  thrown  over  the  saddle,  with  a 
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coat  over  the  sack.  There  were  about  1,500  or  2,000  cartridges,  some 
of  them  Mauser  cartridges  of  German  make.  The  place  was  from  300 
to  500  yards  from  the  boundary  Hne,  which  was  in  a  northwest  direc- 
tion. There  was  a  place  near  where  the  river  could  have  been  crossed. 
"He  did  not  seem  to  want  to  say  where  he  got  the  ammunition,  or 
where  he  was  going,  if  he  could  say."  There  were  bandits  across  the 
river  in  Mexico. 

The  charge  against  defendant  is  not  smuggling  goods  into  this  coun- 
try, or  receiving  stolen  goods.  It  is  charged  that  defendant  did,  "with 
intent  to  export  munitions  of  war  from  Presidio  county,  Tex.,  into  the 
United  States  of  Mexico,  make  a  shipment  of  certain  munitions  of 
war."  After  proof  of  the  facts  foregoing,  and  of  no  other  pertinent 
facts,  defendant  asked  for  an  instructed  verdict,  which  was  denied. 

The  presence,  in  the  daytime,  of  a  Mexican  and  a  mule  and  some 
cartridges  on  a  public  road  hardly  evidences  a  crime.  That  the  Mex- 
ican "started  to  take  a  trail,"  "didn't  want  to  show  what  he  had,"  and 
did  not  want  to  explain  where  he  got  the  ammunition,  "if  he  could  say," 
could  scarcely  be  held  to  supply  or  evidence  a  criminal  motive.  Nor 
would  the  facts  that  the  cartridges  were  of  German  make,  and  that  the 
road  was  near,  and  parallel  with,  the  Rio  Grande,  beyond  which  there 
were  bandits,  seem  to  be  facts  from  which  "the  hypothesis  of  guilt" 
"would  flow  naturally." 

The  defendant  testified  in  his  own  behalf,  and  stated  that  he  was  a 
farmer  who  had  come  from  Mexico  and  resided  in  Presidio  county, 
without  returning  into  Mexico,  for  about  8  months  before  his  arrest ; 
that  the  ammunition  was  in  a  sack  which  had  been  thrown  in  some 
bushes  along  the  side  of  the  road  where  he  found  it ;  that  he  was  on 
the  way  to  visit  relatives ;  that  he  was  going  to  deliver  the  cartridges 
'to  the  chief  at  the  Indio  camp" ;  that  there  was  nothing  to  keep  him 
from  crossing  the  river  at  the  point  where  he  found  the  ammunition ; 
that  the  river  can  be  crossed  at  most  points;  that,  while  there  was 
quicksand,  it  was  not  deep  or  dangerous;  that  he  was  traveling  the 
public  road  to  Indio  when  arrested;  when  the  soldiers  came  up  he 
«^howed  the  ammunition  without  objection;  he  knew  some  Villistas 
during  the  revolution ;  he  knew  an  outlaw  in  Mexico  by  the  name  of 
'^.ano ;  he  could  not  speak  English. 

Apparently  the  jury  did  not  believe  the  Mexican;  possibly  he  did 
not  tell  the  truth.  If  the  charge  had  been  theft,  a  statement  by  the  de- 
fendant that  the  property  in  his  possession  had  been  found  by  him 
might  not  be  accepted  by  the  jury ;  but  the  statement  would  not  sup- 
ply the  necessary  proof  that  a  theft  had  been  committed.  The  fact  that 
a  theft  had  been  committed  having  been  established,  and  possession 
having  been  admitted,  and  defendant's  statement  as  to  the  manner  of 
acquisition  not  being  accepted,  a  verdict  of  guilty  might  naturally  fol- 
low. In  the  instant  case,  however,  the  fact  of  the  crime  cannot  be  in- 
ferred from  defendant's  possession,  and,  there  being  no  other  evidence 
of  crime,  neither  the  possession  nor  the  statement  as  to  the  circumstanc- 
es of  acquisition  can  establish  defendant's  connection  with  a  crime  not 
shown  to  have  been  committed.  If  the  statement  were  true,  guilt  could 
not  be  predicated  of  the  fact ;  if  it  were  not  true,  guilt  of  the  crime 
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Charged  would  not  be  a  logical  conclusion.  Accepting  as  true  all  the 
evidence  of  the  government,  and  as  false  all  the  testimony  for  defend- 
ant, there  could  be  no  legitimate  inference  of  defendant's  guilt,  in  the 
absence  of  proof  that  a  crime  has  been  committed. 

If  the  defendant  had  been  charged  with  a  violation  of  the  law  with 
reference  to  the  importation  of  goods  into  this  country,  the  evidence 
would  have  made  certainly  as  strong  a  case  against  him.  Assuming 
crime  from  the  facts,  it  is  not  possible  to  say  whether  he  was  guilty  of 
this  offense,  or  of  the  offense  charged. 

Some  circumstances  strongly  suggest  the  absence  of  crime  of  any 
kind.  Shipment  of  contraband  goods  into  Mexico  would  not  seem  to 
be  an  industry  to  be  conducted  in  the  daytime,  along  the  established  and 
patrolled  public  roads.  When  seen  by  the  soldiers,  defendant  made 
no  effort  to  escape.  The  country  abounds  in  trails,  and  the  river  has 
many  crossings.  The  hours  of  the  night  are  as  available  for  crime 
there  as  elsewhere. 

However,  the  American  system  of  criminal  procedure  does  not  place 
upon  the  person  accused  the  obligation  of  establishing  his  innocence. 
The  underlying  principles  have  in  contemplation  the  double  purpose  of 
preventing  oppression  and  punishing  crime.  There  has  been  no  recog- 
nition of  the  fact — ^at  least,  no  formal  recognition — ^that  the  funda- 
mental rules  formulated  to  secure  American  liberty  and  enforce  Amer- 
ican law  do  not  extend  all  the  way  to  the  Rio  Grande. 


(256  Fed.  726) 

SULUVAN  V.  METROPOLITAN  CASUALTY  INS.  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  7,  1919.) 

No.  3265. 

1.  Libel  and  Slandeb  ^=»25,  41 — Pbivileqe— Publication— Letteb  by  In- 

SUBEB. 

A  casualty  insurer's  writing  of  a  letter  to  a  policy  holder,  setting  out 
the  grounds  on  which  his  claim  was  declined,  and  its  delivery  of  the  let- 
ter through  its  local  attorney,  the  letter  not  being  sealed,  but  open  for 
the  attorney's  inspection,  was  privileged,  though  the  contents  of  the  let- 
ter were  libelous,  and  there  was  no  publication. 

2.  Attorney  and  CJlient  €=»102 — Libel— Unauthobized  Publication. 

Where  a  casualty  insurer  sent  its  local  attorney  a  letter  declining  to  pay 
a  policy  holder's  claim  for  loss,  which  letter  was  libelous,  the  insurer 
was  not  liable  to  the  policy  holder  for  its  attorney's  unauthorized  act  in 
showing  the  letter  to  a  third  person ;  the  attorney  alone  being  liable. 

3.  Libel  and  Slandeb  ^=»112(1) — ^Publication  of  Libelous  Lettkbt— Suffi- 

ciency OF  EA'IDENCE. 

In  a  policy  holder's  action  for  libel  against  a  casualty  insurer,  evidence 
held  not  to  Justify  finding  that,  when  the  insurer's  attorney  exhibited  to 
a  third  person  the  Insurer's  libelous  letter  declining  to  pay  the  policy 
holder's  claim,  the  attorney  was  interviewing  the  third  person  to  get  his 
statement  in  aid  of  the  insurer's  defense  against  the  policy  holder,  so  that 
the  attorney's  act  in  disclosing  the  letter  was  authorized,  and  constituted 
a  publication. 

Batts,  Circuit  Judge,  dissenting. 


^S9For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Suit  by  J.  B.  Sullivan  against  the  Metropolitan  Casualty  Insurance 
Company  of  New  York.  Judgment  for  defendant,  and  plaintiff  brings 
error.     AflSmied. 

William  H.  Watkins  and  Garland  Q.  Whitfield,  both  of  Jackson, 
Miss.  (Hilton  &  Hilton,  of  Mendenhall,  Miss.,  on  the  brief),  for  plain- 
tiflF  in  error. 

R.  G.  Brown,  of  Memphis,  Tenn.  (Brown  &  Anderson,  of  Memphis, 
Tenn.,  on  the  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  plaintiff  in  error  sued  the  defendant 
in  error  for  an  alleged  libel  contained  in  a  letter  addressed  to  the 
plajntiff  by  the  defendant,  declining  a  claim  for  indemnity  under  a 
policy  held  by  plaintiff  with  the  defendant.  At  the  conclusion  of  the 
evidence  the  District  Judge  directed  a  verdict  for  the  defendant,  and 
from  the  judgment  thereon  this  writ  of  error  is  taken. 

[1]  By  concession  of  counsel,  the  record  presents  the  single  ques- 
tion as  to  whether  or  not  there  was  a  publication  of  the  alleged  libel. 
The  letter  was  dictated  by  an  officer  of  the  defendant  who  lived  in 
New  York.  No  claim  is  made  that  the  dictation  was  a  publication.  It 
was  inclosed,  with  a  letter  to  an  attorney  of  defendant,  under  one 
cover,  addressed  to  the  attorney  at  his  post  office,  Mendenhall,  Miss. 
The  letter  to  the  plaintiff  was  contained  in  a  separate  envelope,  which 
was  addressed  to  the  plaintiff,  but  was  not  sealed.  It  is  not  contended 
by  the  plaintiff,  as  it  could  not  reasonably  be,  that  the  transmitting  of 
the  letter  to  plaintiff,  through  the  local  attorney,  was  a  publication  of 
it.  The  transaction  declining  plaintiff's  claim  required  the  tender  of 
a  return  premium.  Proof  was  necessary  of  the  delivery  of  the  letter,  as 
well  as  of  the  tender.  The  attorney  was  entitled  to  read  the  letter, 
to  enable  him  to  testify  to  the  identity  of  the  letter,  delivery  of  which 
accompanied  the  tender.  The  writing  of  the  letter,  setting  out  the 
grounds  upon  which  the  claim  was  declined,  and  its  delivery  in  the 
method  indicated,  was  privileged,  and  afforded  plaintiff  no  redress, 
though  the  contents  of  the  letter  were  libelous. 

[2]  The  dispute  arises  over  the  conduct  of  King,  the  attorney  to 
whom  the  letter  was  transmitted  for  delivery  to  plaintiff.  Plaintiff's 
evidence  tended  to  ^how  that  King,  while  the  letter  was  in  his  pos- 
session, as  yet  undelivered,  showed  and  read  the  letter  to  one  Pat- 
terson. This  is  the  act  relied  upon  by  the  plaintiff  as  constituting  a 
publication.  King  denied  showing  or  reading  the  letter  to  Patterson. 
The  District  Judge  directed  a  verdict  upon  the  idea  that,  whether  King 
disclosed  the  contents  of  the  letter  to  Patterson  or  not,  his  doing  so, 
if  he  did  so,  was  beyond  the  scope  of  the  authority  conferred  upon  him 
by  the  defendant,  and  did  not  bind  the  defendant. 

The  circumstances,  as  detailed  by  Patterson,  are  these :  The  letter 
addressed  to  Sullivan,  the  plaintiff,  was  dated  April  19,  1916,  and  in 
due  course  of  mail  would  have  reached  Mendenhall  about  April  22d. 
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Patterson  testified  the  letter  was  shown  him  about  April  25th  or  26th, 
and  before  its  delivery  to  the  plaintiff  by  King.  His  testimony  is  to 
the  effect  that  he  casually  visited  King's  office,  as  they  were  friends, 
and  in  the  course  of  a  friendly  talk  the  claim  of  plaintiff  against  de- 
fendant for  insurance  came  up,  and  incidentally  King  told  Patterson 
of  the  receipt  of  the  letter,  and,  to  gratify  his  curiosity,  showed  and 
read  it  to  him.  No  business  reason  provoked  the  act,  according  to 
Patterson's  evidence.  The  visit  and  conversation  and  the  showing  of 
the  letter  were  altogether  social,  if  Patterson  is  to  be  believed. 

The  first  question  presented  is  whether,  under  Patterson's  version, 
the  showing  of  the  letter  by  King  to  Patterson  was  within  the  scope 
of  his  authority,  and  a  publication  of  the  alleged  libel.  The  solution 
of  this  question  depends  upon  the  extent  of  King's  authority.  King 
had  made  an  investigation  of  plaintiff's  claim  for  the  defendant,  and 
had  made  a  report  of  his  investigation  to  the  defendant,  before  the 
letter  was  written.  After  receipt  of^  his  report  by  the  defendant  in 
New  York,  the  letter  declining  the  claim  was  written  to  plaintiff,  and 
forwarded  to  King  for  delivery  to  the  plaintiff,  with  the  returned 
premium.  King's  authority  was  limited  to  delivering  the  letter  and 
making  the  tender,  if  the  showing  of  the  letter  occurred  in  April,  as 
testified  to  by  Patterson.  King  was  afterwards  retained  to  help  pre- 
pare and  defend  the  suit  which  plaintiff  brought  to  recover  on  his  in- 
demnity claim  against  the  defendant.  The  subsequent  employment 
could  not  reflect  on  the  extent  of  his  authority  in  April.  One  who 
is  employed  to  make  formal  delivery  of  a  notice  and  legal  tender  of 
an  amount  has  no  duty  but  to  deliver  the  notice  and  offer  the  money. 
Anything  that  aids  in  the  performance  of  those  duties  is  within  the 
scope  of  his  agency,  and,  though  done  improperly^  binds  his  principal. 
Anything  done  by  the  agent,  which  has  not  and  is  not  intended  to  have 
any  purpose  to  accomplish  the  delivery  and  tender,  is  aside  from  the 
authority  conferred  on  the  agent,  and  binds  the  agent  only,  and  not  the 
principal.  If  King,  in  delivering  the  letter  to  plaintiff,  had  unneces- 
sarily disclosed  its  contents  to  another,  his  act  might  be  binding  on 
defendant,  since  he  was  doing  what  he  was  instructed  and  authorized 
to  do,  though  doing  it  improperly.  If  King  showed  the  letter  to  Pat- 
terson in  a  spirit  of  gossip,  with  no  purpose  to  accomplish  its  delivery 
to  plaintiff  or  aid  in  doing  so,  then  his  act  was  without  his  authorftv, 
not  in  pursuance  of  his  agency,  and  fastened  responsibility  only  upon 
himself. 

The  fact  that  his  agency  required  him  to  have  custo'dy  of  the  let- 
ter cannot  alter  the  result.  If  a  loss  of  the  letter,  resulting  from 
King's  negligent  custody  of  it,  and  the  consequent  disclosure  of  its 
contents,  could  constitute  a  publication  of  it  by  the  defendant,  that 
is  not  this  case.  The  disclosure  in  this  case  was  caused  by  King's  act 
in  departing  willfully  from  the  performance  of  the  agency  intrusted 
to  him,  and  using  the  letter  for  a  purpose  of  his  own,  disconnected 
with  any  duties  he  owed  defendant.  It  was  not  negligence  on  the 
part  of  the  defendant  to  intrust  King  with  the  letter  for  delivery  to 
the  plaintiff.  It  is  not  claimed  that  King  was  incompetent  or  untrust- 
worthy, or  that  defendant  had  any  reason  to  suspect  him.    Intrust- 
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ing  a  competent  agent  with  even  a  dangerous  instrument  does  not 
make  the  principal  liable  to  a  third  person  for  an  injury  done  him 
by  the  agent  with  the  dangerous  instrument,  willfully  and  while  using 
it  to  accomplish  his  own  purposes,  and  not  in  the  business  of  his  prin- 
cipal. Giving  an  agent  an  axe  makes  the  principal  Hable  to  third  per- 
sons, injured  by  its  use  by  the  agent,  negligently  or  willfully,  in  the 
f)erformance  of  his  duties  as  agent.  It  does  not  make  the  principal 
liable  if  the  agent,  in  a  personal  quarrel,  not  connected  with  his  prin- 
dpal's  business,  injures  another  by  the  use  of  his  principal's  axe.  If 
the  principal  is  without  fault  in  intrusting  the  agent  with  custody,  lia- 
bility must  depend  upon  the  agent's  action,  complained  of,  being  shown 
to  be  constructively  the  principal's,  because  done  in  pursuance  of  his 
business.  If  done  aside  from  the  principal's  business,  for  the  agent's 
private  and  individual  purposes  exclusively,  though  done  with  the 
principal's  instrumentality,  it  fastens  no  liability  upon  him.  This  fol- 
lows, whether  the  instrumentality  is  dangerous  or  harmless.  In  this 
case,  if  Patterson  is  to  be  credited.  King  had  departed  entirely  from 
the  course  of  his  agency  in  showing  the  letter  to  Patterson.  His  act 
in  doing  so  was  his  own,  and  not  the  defendant's,  and  did  not  con- 
stitute a  publication  by  the  defendant. 

[3]  The  plaintiff  contends  that  Patterson's  evidence  as  to  what 
transpired  when  he  says  the  letter  was  shown  him  should  not  have  been 
looked  to  exclusively  by  the  District  Judge,  and  that,  taken  in  connec- 
tion with  King's  evidence,  the  jury  might  have  legitimately  inferred 
that  King  was  interviewing  Patterson  for  the  purpose  of  getting  his 
statement,  in  aid  of  the  defendant's  defense  in  the  indemnity  suit, 
brought  or  to  be  brought  by  plaintiff  against  it,  and  that  the  letter  was 
shown  Patterson  as  an  outline  of  the  defendant's  proposed  defense,  and 
to  assist  him  in  making  such  statement.  If  the  record  is  open  to  this 
construction,  a  different  conclusion  might  be  required.  We  do  not 
think  a  fair  construction  of  Patterson's  and  King's  evidence  admitted  of 
such  a  construction.  Patterson  testified  that  nothing  was  said  or  done 
indicating  that  his  statement  was  desired,  or  that  business  rather  than 
gossip  was  responsible  for  the  interview  and  exhibition  of  the  letter 
to  him.  King  denies  that  he  ever,  at  any  time,  showed  Patterson  the 
letter  addressed  by  defendant  to  the  plaintiff.  In  this  respect  Patter- 
son and  King  are  in  direct  conflict.  As  a  possible  explanation  of 
what  King  assumed  to  be  Patterson's  mistaken  testimony,  King  testi- 
fied that,  some  months  after  delivery  of  the  letter  by  him  to  plaintiff, 
he  had  a  conversation  with  Patterson,  after  King's  employment  as  at- 
torney for  defendant  in  the  indemnity  suit,  in  which  he  showed  Pat- 
terson a  letter  from  defendant,  addressed,  not  to  plaintiff",  but  to  King, 
and  which  outlined  the  defendant's  proposed  defense  to  the  indemnity 
suit. 

The  effect  of  this  evidence  of  King  was  not  to  contradict  Patter- 
son's version  of  the  conversation  testified  to  by  him,  at  which  the 
letter  to  plaintiff  was  said  to  have  been  shown  which  King  denied 
having  had  at  all,  but  to  put  in  evidence  a  different  and  subsequent 
conversation,  for  the  purpose  only  of  suggesting  a  possible  source  of 
confusion,  which  might  account  for  what  King  considered  Patterson's 
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mistaken  testimony.  Patterson  was  not  examined  in  rebuttal  as  to 
whether  or  not  he  had  ever  had  a  conversation  of  the  kind  testified  to 
by  King,  at  which  a  letter  from  defendant  to  King  was  shown  him. 
The  interview  which  King  testified  he  had  with  Patterson  occurred  at 
a  different  time,  concerned  a  different  subject-matter,  and  involved  a 
different  letter,  and  has  no  mark  of  identity  with  the  interview  that 
Patterson  testifies  to,  except  that  at  each  a  letter,  though  a  different 
one,  was  exhibited.  Patterson  asserted,  and  King  denied,  entirely  the 
occurrence  of  the  first  interview.  King's  evidence  as  to  the  subsequent 
interview  did  not  serve  to  qualify  what  occurred  at  the  first,  because 
it  described  a  separate  and  different  one,  but  only  to  corroborate  King's 
denial  of  the  occurrence  of  the  first,  by  suggesting  the  possibility  of 
Patterson's  having  become  confused  by  the  second  into  mistakenly  be- 
lieving the  happening  of  the  first. 

In  this  situation  there  was  a  direct  contradiction  as  to  whether  or 
not  the  first  interview  occurred ;  there  was  no  contradiction  as  to  what 
happened  at  it,  if  it  did  occur,  since  Patterson's  testimony  was  the 
only  testimony  that  referred  to  and  described  it.  The  jury  would  not 
have  been  authorized  to  accept  Patterson's  evidence  that  the  first  in- 
terview did  occur,  disregard  his  evidence  as  to  what  transpired  at  it, 
and  adopt,  as  having  formed  part  of  it,  incidents  which  King  testified 
occurred  at  another  and  different  interview.  The  record  is  susceptible 
only  to  the  construction  that,  if  an  interview  occurred  at  which  the 
letter  to  plaintiff  was  exhibited,  it  occurred  as  testified  to  by  Patter- 
son, and  under  circumstances,  therefore,  which  did  not  make  the  de- 
fendant liable  for  the  showing  or  reading  of  the  letter  alone  com- 
plained of  in  the  declaration.  No  charge  is  made  in  the  declaration 
based  on  the  publication  of  a  letter  written  by  defendant  to  King>  and 
it  would  not  justify  a  recovery,  though  libelous,  for  that  reason. 

Reaching  the  conclusion  that  the  District  Judge  rightly  directed  a 
verdict  for  the  defendant,  the  judgment  is  affirmed,  with  costs. 

BATTS,  Circuit  Judge  (dissenting).  The  evidence  required  the  sub- 
mission to  the  jury  of  the  issue  as  to  whether  Attorney  King  showed 
the  libelous  letter  to  Patterson  while  discharging  the  duties  and  within 
the  scope  of  his  employment. 
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PASS  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    April  7,  1919.) 

No.  3242. 

1.  Cbiminai.  Law  ^=s>406(2) — Evidence— Admissions  While  in  Custody. 

In  a  prosecution  for  having  violated  the  Selective  Service  Law  (Comp. 
St.  1918,  IS  2044a-2044k),  testimony  of  a  secret  service  agent  as  to  ad- 
missions made  by  defendant  after  his  arrest  held  admissible ;  there  being 
no  evidence  of  any  substantial  character  tending  to  show  force  or  threats 
against  defendant  or  inducement  offered  him  by  government  agents. 

2.  CsiMiNAi,  Law   ^=5>371(1) — Evidence— Otheb   Offenses— LiCAiXET   Cibcu- 

LATED  BY  DEFENDANT— GoOD  FaITH. 

In  a  prosecution  for  violation  of  the  Selective  Service  Law  (Comp.  St. 
1918,  IS  2044a-2014k),  where  defendant  testiHed  that  he  acted  in  good 
faith  in  registering  at  a  place  other  than  his  alleged  permanent  home,  a 
leaflet  advocating  resistance  to  conscription  was  admissible,  where  there 
was  evidence  to  show  that  defendant  was  one  of  those  directly  responsible 
for  its  publication. 

8.  Abmy  AND  Navy  ^=»20 — ^Seixctivb  Sebvice  Law— Registration  Otheb 
Than  at  Domicile— Evasion  of  Service— Queotion  fob  Jury. 

In  a  prosecution  for  violating  the  Selective  Service  Law  (Comp.  St. 
1918,  U  2044a-2044k),  whether  defendant,  domiciled  with  his  parents  in 
Seattle,  Wash.,  by  registering  with  a  local  draft  board  in  Idaho  while  on 
his  way  to  New  York  to  study,  had  intended  to  evade  military  duty,  held 
for  the  Jury  under  the  evidence. 

4.  Abmy  and  Navy  ^=s>20 — Selective  Service  Law— Evasion— Instruction. 

In  a  prosecution  for  violating  the  Selective  Service  Law  (Comp.  St 
1918,  H  2(^4a-2044k),  instruction  held  fairly  to  present  the  main  issue 
whether  defendant,  domiciled  with  his  parents  in  Seattle,  Waah.,  Intended 
to  evade  military  service  when  he  registered  with  a  local  board  in  Idaho 
while  on  his  way  to  New  York  to  study. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington ;  Jeremiah  Neter- 
cr.  Judge. 

Morris  Pass  was  convicted  of  having  violated  the  Selective  Service 
Law,  and  he  brings  error.    Affirmed. 

Winter  S.  Martin  and  Wilson  R.  Gay,  both  of  Seattle,  Wash.,  for 
plaintiff  in  error. 
•  Clarence  L.  Reames,  Sp.  Asst.  Atty.  Gen.,  Robert  C.  Saunders,  U. 

5.  Atty.,  and  Ben  L.  Moore,  Asst.  U.  S.  Atty.,  all  of  Seattle,  Wash. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Morris  Pass  was  convicted  of  having  violat- 
ed sections  5  and  6  of  the  Selective  Service  Law,  approved  May  18,  1917 
(40  Stat  76,  c.  15  [Comp.  St.  1918,  §§  2044e,  2044f  ]),  in  that  he  will- 
fully failed  and  refused  to  present  himself  for  registration  at  Seattle, 
his  permanent  home  and  actual  place  of  registration,  and  to  submit 
to  registration,  on  Jime  5,  1917. 

The  evidence  showed  these  facts :  Pass  was  23  years  old  at  the  time 
of  the  trial  in  February,  1918,  was  an  unnaturalized  alien,  born  in 
Russia,  and  in  1904  came  to  the  United  States  with  his  parents.    The 

^=»For  otber  caBOs  see  lame  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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family  landed  at  New  York  and  went  directly  to  Columbus,  Ohio, 
where  they  stayed  one  year.  In  1905  they  moved  to  Cleveland,  where 
they  remained  until  1913,  when  the  father  went  to  Seattle,  Wash.,  and 
at  the  end  of  a  year  defendant,  together  with  the  rest  of  the  family, 
joined  the  father  in  Seattle.  Morris  remained  in  Seattle  7  or  8  months, 
and  then  went  to  New  York  to  study  painting,  and  stayed  there  about 
1  year  and  3  months,  or  until  September,  1916,  when  he  returned  to 
Seattle,  where  he  remained  with  his  parents  until  the  latter  part  of 
May,  1917. 

At  that  time  he  and  his  brother,  Joe  Pass,  left  Seattle  for  New 
York,  and  worked  their  way  from  place  to  place.  Defendant  reached 
Sand  Point,  Idaho,  on  the  evening  of  June  4th  or  morning  of  June 
5th.  He  testified  that  he  conferred  with  the  local  board  of  registration 
at  Sand  Point  and  was  advised  to  register  there,  and  that  he  did  so, 
under  the  name  of  Morris  Levine;  that  he  left  Sand  Point  on  the 
afternoon  of  June  5th  and  went  to  Montana,  going  from  there  to  New 
York,  arriving  about  the  middle  of  September,  1917;  that  in  New 
York  he  lived  at  16  Christopher  street,  under  the  name  of  Morris 
Pass,  but  received  his  mail  at  the  general  delivery ;  that  he  remained 
at  Christopher  street  for  about  3  weeks,  or  until  October  13th,  when 
he  was  arrested ;  that  he  did  not  consider  New  York  as  his  permanent 
residence,  but  merely  a  place  where  he  would  study,  and  that  after 
leaving  Seattle  he  had  not  established  a  permanent  residence;  that 
he  considered  his  residence  wherever  he  was,  where  he  slept  and  was 
doing  his  business.  "I  registered  in  Sand  Point,  because  I  did  not  con- 
sider Seattle  my  place  of  residence.  I  considered  myself  a  migratory 
worker,  which  I  was." 

[1]  It  is  contended  that  the  court  erred  in  permitting  a  witness  to 
testify  to  certain  admissions  made  by  defendant  when  in  New  York. 
The  witness  was  a  United  States  secret  service  agent,  viiio  met  Morris 
Pass  in  June,  1917.  Counsel  for  the  government  asked,  the  witness 
whether  he  had  heard  the  defendant  make  any  statement  with  ref- 
erence to  his  registering  or  failing  to  register  under  the  Selective  Serv- 
ice Act.  Counsel  for  the  defendant  was  given  permission  to  inter- 
rogate the  witness  as  to  the  circumstances  under  which  any  admissions 
or  statements  were  made.  The  evidence  given  was  to  the  effect  that 
Pass,  after  his  arrest,  stated  that  he  had  resided  in  Seattle;  that  he 
had  remained  there  until  May,  1917;  that  he  had  not  registered  at 
any  place,  and  was  somewhere  in  Montana  on  June  5,  1917 ;  and  that 
he  was  a  conscientious  objector.  There  was  no  evidence  of  any  sub- 
stantial character  which  tended  to  show  force  or  threats  against  Pass, 
or  inducement  made  or  offered  to  him  by  the  agents  of  the  govern- 
ment. The  mere  fact  that  Pass  was  in  custody  when  he  made  the 
statements,  and  that?  they  were  answers  to  questions  put  by  the  agents, 
did  not  make  such  admissions  involuntary.  In  Bram  v.  United  States, 
168  U.  S.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  568,  cited  by  defendant,  the 
facts  were  very  different.  There  the  accused  was  in  actual  custody, 
was  stripped  of  his  clothing,  and  was  nagged  and  told  by  the  detectives 
that  an  eyewitness  charged  him  with  guilt,  and  that  if  he  had  an  ac- 
complice he  should  say  so,  and  not  have  the  blame  of  the  "horrible 
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crime"  on  his  own  shoulders.  In  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup. 
Ct.  202,  28  L.  Ed.  262,  the  court,  in  discussing  the  admissibility  of  a 
confession,  said: 

"The  admissibility  of  such  evidenqp  so  largely  depends  upon  the  special 
circumstances  connected  with  the  confession  that  it  is  difficult,  if  not  im- 
po^ble.  to  formulate  a  rule  that  will  comprehend  all  ciases.  As  the  question 
is  necessarily  addressed,  in  the  first  Instance,  to  the  Judge,  and  since  his 
discretion  must  be  controlled  by  all  the  attendant  circumstances,  the  courts 
have  wisely  forborne  to  marlc  with  absolute  precision  the  limits  of  admission 
and  exclusion."  Sparf  v.  United  States,  156  U.  S.  61,  15  Sup.  Ct  273,  39 
U  Ed.  343. 

[2]  It  is  said  that  the  court  erroneously  admitted  an  exhibit  and 
circular  headed,  "No  Conscription!  No  Involuntary  Servitude!  No 
Slavery!"  published  on  or  after  May  11,  1917.  The  circular,  after 
.'=etting  forth  that  slavery  was  not  permitted  in  the  United  States,  went 
on: 

«  ♦  ♦  ♦  Wake  up!  Stand  by  us  now,  for  when  we  have  become  an  army 
we  will  have  ceased  to  thinlc,  and  we  will  shoot  you  if  told  to  shoot  you. 
•  •  •  Resist!  Refuse!  Don't  yield  the  first  step  toward  conscription. 
Better  be  imprisoned  than  to  renounce  your  freedom  of  conscience.  Let  the 
financiers  do  their  own  collecting.  Seek  out  those  who  are  subject  to  the 
first  draft.  Tell  them  that  we  are  refusing  to  register  or  to  be  conscripted, 
and  to  stand  with  us  like  men  and  say  to  the  masters:  *Thou  shalt  not 
Prussianize  America  !* " 

Below  the  main  printing  were  the  words,  "Seattle  Branch  No  Con- 
scription League,  P.  O.  Box  225." 

It  is  doubtful  whether  exception  was  taken  to  the  admission  of  the 
circular  in  evidence;  but,  assuming  that  the  point  was  saved,  there 
is  no  merit  in  it,  for  the  reason  that  there  was  evidence  which  tended 
to  show  that  Morris  Pass  was  one  of  those  directly  responsible  for 
the  publication  of  the  leaflet.  We  quote  part  of  the  cross-examination 
of  defendant  (Transcript,  p.  54) : 

"Q.  \Nnere  have  you  seen  it  prior  to  that  time?  A.  Prior  to  that  time  I 
had  seen  it,  I  believe,  on  the  streets  In  Seattle ;  also  one  on  the  porch  at  our 
bouse. 

**Q.  On  the  porch  at  your  house?    A.  Yes  sir. 

"Q.  I  will  ask  you  if  you  did  not  pay  for  the  printing  of  that  circular? 
A-  No,  sir. 

•*Q.  Isn't  it  a  fact  that  you  gave  to  Hulet  M.  Wells  a  sum  of  money  to 
pay  for  the  printing  of  this  leaflet?    A.  I  didn't  pay  for  them. 

•*Q.  Did  you  give  to  Hulet  M.  Wells  money  to  pay  for  the  printing  of  this 
leaflet?    A.  The  money  was  taken  at  a  collection  to  pay  for  this  leaflet. 

**Q.  Who  collected  that?  A.  The  money  was  put  on  a  table  at  a  meeting 
which  would  pay  for  that  leaflet. 

"Q.  And  who  took  the  money  from  the  table?  A.  Part  of  it  was  taken  by 
Mr.  Wells;  part  of  it  I  taken  and  gave  to  Mr.  Wells  later. 

•*Q.  That  was  for  the  publication  of  this  leaflet?    A.  Yes,  sir." 

Inasmuch  as  defendant  testified  that  he  acted  in  good  faith  in  reg- 
istering at  Sand  Point,  Idaho,  there  was  no  error  in'admitting  the  cir- 
cular as  tending  to  negative  his  evidence  of  good  faith.  Moore  v. 
United  States,  150  U.  S.  57,  14  Sup.  Ct.  26,  37  L.  Ed.  996. 

[3,  4]  It  is  contended  that  there  was  no  evidence  to  support  the 
verdict  of  the  jury.    By  the  provisions  of  the  Selective  Service  Law, 
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and  under  the  executive  proclamations  and  regulations  prescribed  un- 
der the  authority  thereof,  registration  was  required  on  June  5,  1917, 
of  every  male  person  who  on  that  date  or  theretofore  should  have 
attained  his  twenty-first  birthday,  and  who  on  said  date  should  not 
have  attained  his  thirty-first  birthday,  registration  to  be  made  at  the 
registration  place  in  the  precinct  wherein  the  registrant  had  his  per- 
manent home  and  orders.  The  law  provided  for  the  benefit  of  regis- 
trants that — 

"Those  who  expect  to  be  absent  on  the  day  named  from  the  counties  In 
which  they  have  their  permanent  home  may  register  by  mail,  but  their 
maUed  registered  card  must  reach  the  places  in  which  they  have  their  per- 
manent home  by  the  day  named  herein,  June  5,  1917."  Proclamation  of  the 
President  of  the  United  States,  dated  May  18,  1917. 

There  was  evidence  going  to  show  that  defendant  had  a  permanent 
home  and  domicile  in  the  city  of  Seattle  on  June  5,  1917,  and  that  he 
had  not  abandoned  it  on  that  date.  If,  when  he  was  at  Sand  Point, 
Idaho,  on  the  night  of  June  4th  or  morning  of  June  5th,  he  had  a  plan 
to  move  on  and  migrate  through  other  towns  to  his  ultimate  destina- 
tion. New  York,  such  a  floating  intention  would  not  conflict  with  a 
domicile  in  Seattle.  There  is  nothing  to  show  that  he  had  established 
a  new  residence  in  Sand  Point;  on  the  contrary,  it  is  clear  that  he 
intended  to  move  on  to  New  York.  The  question  was  one  for  sub- 
mission to  the  jury.  The  court  fully  explained  the  requirements  of 
the  law,  and  among  other  instructions  said : 

"  ♦  ♦  ♦  He  was  in  Sand  Point  on  the  5th  day  of  June,  and  registered, 
not  in  his  own  name,  known  at  his  place  of  domicile,  but  under  the  name 
of  Morris  Levine,  or  Levene,  stating  that  he  had  assumed  the  name  as  his 
traveling  cognomen.  ♦  ♦  ♦  Now,  you  are  instructed  that  the  regulations 
further  provide  that  when  a  man  is  absent  from  his  domicile  or  permanent 
residence — actual  residence — that  he  may  register  by  mailing  his  registration 
to  the  registration  board  of  his  domiciliary  precinct.  The  law  makes  it  an 
offense  to  willfuUy  faU  to  register.  ♦  ♦  ♦  So,  on  the  morning  of  the  5th 
day  of  June  and  before,  after  issuance  of  the  rules  and  regulations  and  after 
the  passage  of  the  law,  he  knew  that  he  could  register  by  presenting  him- 
self at  the  voting  precinct  within  which  his  domicile  is  situated,  and,  if  he 
was  absent  then,  by  mailing  his  registration  to  his  precinct. 

"Now  the  issue  for  you  to  determine  is  raised  by  this  registration  in  Sand 
Point,  Idaho.  I  have  admitted  in  evidence  the  fact  of  his  registration  there, 
and  aU  of  the  circumstances  bearing  upon  his  conduct  and  his  intent  which 
brought  about  that  registration,  for  the  purpose  of  permitting  you  ta  fairly 
consider  all  of  the  evidence  that  is  before  you  to  determine  whether  this 
defendant  acted  honestly  at  that  time,  and  with  an  honest  purpose  and  intent 
of  complying  with  the  law,  whether  his  conduct  at  that  time  was  with  the 
purpose  of  perpetrating  a  fraud  upon  this  act  and  the  government,  and  with 
a  view  to  evasion,  so  that  he  might  not  be  called,  or  evade  the  call  if  he  is 
certified,  if  his  name  is  called,  and  stlU,  If  discovered,  then  have  some  thread 
upon  which  to  predicate  the  idea  of  intention  of  faithful  compliance  witli 
the  law." 

By  this  instruction  the  main  issue  was  fairly  presented,  and  after 
careful  consideration  of  the  whole  record  we  are  satisfied  that  de- 
fendant's rights  were  in  no  way  prejudiced. 

The  judgment  is  affirmed. 
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(256  I%d.  735) 

PASS  y.  UNITED  STATES. 

(Circuit  Oourt  of  Appeals,  Ninth  Circait    April  7,  1919.) 

No.  3243. 

Abvt  AifD  Navy  ^=»20— Selbctivb  Sebyice  Law— Registration  in  City  op 
Domicile. 

A  resident  of  Seattle,  Wash.,  where  his  parents  lived,  In  so  far  as  he 
had  any  domicile,  who  left  his  wife  in  the  city  and  started  to  work  bis 
way  to  New  York  to  study,  by  failing  to  register  In  Seattle  under  the 
Selective  Service  Law  (Ck>mp.  St  1918,  H  2()44a-2044k),  violated  such  law, 
though  he  registered  at  a  point  in  Idaho,  and,  if  his  failure  to  register  iu 
Seattle  or  his  evasion  of  the  requirements  of  the  law  was  willful,  he  could 
be  convicted. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
cm  Division  of  the  Western  District  of  Washington ;  Jeremiah  Net- 
erer.  Judge. 

Joseph  Pass  was  convicted  of  having  violated  the  Selective  Service 
Law,  and  he  brings  error.    Affirmed. 

Winter  S.  Martin  and  Wilson  R.  Gay,  both  of  Seattle,  Wash.,  for 
plaintiff  in  error. 

Clarence  L.  Reames,  Sp.  Asst.  Atty.  Gen.,  Robert  C.  Saunders,  U. 
S.  Atty.,  and  Ben  L.  Moore,  Asst.  U.  S.  Atty.,  all  of  Seattle,  Wash. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  By  writ  of  error  Joseph  Pass  asks  reversal 
of  a  judgment  of  conviction  under  two  counts  of  an  indictment  for 
having  violated  the  Selective  Service  Law  of  May  18,  1917  (40  Stat. 
76,  c.  15  [Comp.  St.  1918,  §§  2044a-2044k]).  The  first  count  charged 
that  he  willfully  failed  and  refused  to  present  himself  for  registration 
at  precinct  No.  201,  Seattle,  on  June  5,  1917,  **that  precinct  then  being 
the  precinct  wherein  said  Joe  Pass  then  had  his  permanent  home  and 
actual  place  of  legal  residence,  from  which  he  was  not  then  tempo- 
rarily absent."  By  the  second  count  Pass  was  charged  with  having 
willfully  evaded  the  requirements  of  the  Selective  Service  Law,  in 
that  he  willfully  and  knowingly  failed  to  present  himself  for  regis- 
tration. The  defendant  is  a  brother  of  Morris  Pass,  whose  case  we 
have  heretofore  decided.  Pass  v.  United  States,  256  Fed.  731,  168 
C.  C.  A.  77, 

The  uncontradicted  evidence  was  that  Pass,  who  was  24  years  old, 
was  bom  in  Russia  and  came  to  the  United  States  with  his  father 
about  1904.  He  lived  in  Columbus,  Ohio,  for  a  year,  and  then  in 
Cleveland,  Ohio,  for  about  6  years.  Pass  then  went  to  Seattle,  where, 
in  a  few  months,  he  was  joined  by  his  father's  family.  After  living 
5  or  6  months  with  his  parents  in  Seattle,  he  went  to  Alaska,  where 
he  remained  a  little  more  than  3  years.  He  then  went  back  to  Seattle, 
where  he  again  lived  with  his  parents  for  3  years.  In  1915  he  lived 
with  a  brother  on  Twelfth  avenue,  Seattle.  In  1916  he  lived  with  his 
parents  at  Fifteenth  avenue,  Seattle,  and  he  continued  to  live  there 

or  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  ludexes 
168  C.C.A.- 
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until  May  31,  1917,  when  he  was  married.  At  the  time  of  his  mar- 
riage he  gave  his  home  as  Cleveland,  Ohio,  although  he  had  not  lived 
there  for  more  than  6  years  before  his  wedding.  On  May  31st, 
with  his  brother  Morris,  he  left  Seattle  with  the  plan  of  working 
their  way  to  New  York.  The  defendant's  wife  remained  at  Seattle. 
On  the  night  of  June  4,  1917,  or  the  morning  of  June  5,  they  reached 
Sand  Point,  Idaho,  and,  according  to  defendant's  testimony,  after 
some  conversation  with  the  registration  officials  at  Sand  Point,  and 
telling  them  that  he  had  come  from  Seattle,  but  did  not  live  in  Idaho, 
and  was  going  to  New  York,  he  registered  at  Sand  Point  under  the 
name  of  Joe  Levine.  He  left  Sand  Point  for  Montana  on  the  after- 
noon of  June  5th,  and  his  testimony  is  that  he  did  not  live  in  the  coun- 
ty where  Sand  Point,  Idaho,  is  situated ;  that  he  lived  at  16  Chris- 
topher street,  in  New  York,  but  that  he  got  his  mail  at  the  general 
delivery;  that  his  purpose  in  going  to  New  York  was  to  study;  that 
before  he  left  Seattle  he  made  no  inquiries  about  registering,  and  did 
not  know  that  he  could  register  by  mail;  that  he  took  the  name  Le- 
vine because  of  the  manner  in  which  he  and  his  brother  were  travel- 
ing; they  did  not  "look  clean  enough,  and  did  not  care  to  use  the 
name  of  Pass";  that,  although  he  was  living  with  his  parents  in 
Seattle  in  1917,  he  did  not  call  it  his  residence  or  expect  to  live  there; 
that  when  he  was  married  he  gave  Cleveland  as  his  home,  '^because  he 
had  lived  there  the  longest  since  he  had  been  in  this  country."  De- 
fendant said  that  he  was  opposed  to  the  Draft  Act. 

The  question  presented  is  whether  the  District  Court  erred  in 
charging  the  jury  that  upon  the  facts  "as  a  matter  of  law  the  defend- 
ant had  not  established  a  domicile  in  Sand  Point,  Idaho,"  and  that 
"the  domicile  of  the  defendant  continued  on  the  5th  day  of  June  at 
Seattle  and  had  not  been  changed,"  but  that  it  was  for  the  jury  to 
determine  whether,  considering  the  conduct  of  defendant  and  all  the 
circumstances  before  and  after  the  registration,  he  willfully  failed  to 
register  at  the  place  of  his  domicile,  or  willfully  evaded  the  registra- 
tion law  by  his  act  in  registering  at  Sand  Point,  Idaho;  that  if  the 
jury  believed  Pass  acted  honestly  and  with  bona  fide  intention  of  com- 
plying with  the  law,  rather  than  willfully  to  fail  to  comply  with  it  or 
evade  its  provisions,  or  if  there  was  a  reasonable  doubt  upon  the  point, 
he  should  be  acquitted. 

It  is  not  controverted  that  by  the  terms  of  the  law  and  under  the 
proclamation  of  the  President,  dated  May  18,  1917,  the  date  of  reg- 
istration was  fixed  for  June  5,  1917,  and  the  place  of  registration  for 
each  person  was  in  the  precinct  wherein  such  person  had  his  per- 
manent home,  or  that  it  was  provided  that  "those  who  expect  to  be 
absent  on  the  day  named  from  the  counties  in  which  they  have  their 
f)ermanent  homes  may  register  by  mail,  but  their  mailed  registration 
cards  must  reach  the  place  in  which  they  have  their  permanent  homes 
by  the  day  named  herein,"  which  was  June  5th.  But  defendant  failed 
to  register  in  person  in  the  precinct  in  which  he  was  living  when  he 
was  in  Seattle  and  failed  to  register  therein  by  mail.  His  counsel, 
while  admitting  that  the  act  and  regulations  "seem  to  contemplate  that 
every  man  will  have  a  permanent  domicile,"  argue  that  there  is  a 


AMERICAN   SMELTING  <&  REFINING  CO.  Y.  UNION  PAC.  B.  CO.  83 

fault  in  the  law,  in  that  there  is  "no  account  of  the  floater  or  migra- 
tory worker/'  who  "resides  where  he  is,  whether  his  stay  be  long  or 
short."  The  error  of  this  position  is  in  ignoring  the  established  fact 
that  when  defendant  left  Seattle  he  resided  there,  and  that  there  is  no 
rhowing  that  he  acquired  any  other  residence  or  home,  or  that  when 
Jr.  Sand  Point  he  had  any  purpose  other  than  to  stop  over  temporarily 
and  work  his  way  along,  so  as  to  reach  New  York  about  September, 
there  to  remain  to  study  for  a  time.  He  left  his  wife  in  Seattle,  and 
his  parents  were  there.  In  Mitchell  v.  United  States,  88  U.  S.  (21 
Wall.)  350,  22  L.  Ed.  584,  the  Supreme  Court  followed  the  usual  rule 
*bat  a  domicile  once  acquired  is  presumed  to  continue  until  it  is  shown 
♦o  have  been  changed,  and  said : 

"Where  a  change  of  domicile  is  alleged,  the  burden  of  proving  it  rests  upon 
the  person  making  the  allegation.  To  constitute  the  new  domicile,  two  things 
are  indispensable:  First,  residence  in  the  new  locality;  and,  second,  the  in- 
tention to  remain  there.  The  change  cannot  be  made  except  facto  et  animo. 
^U>th  are  alike  necessary.  Either  without  the  other  is  insulflclent.  Mere  ab- 
seoce  from  a  fixed  home,  however  Umg  continued,  cannot  work  the  change. 
There  must  be  the  animus  to  change  the  prior  domicile  for  another.  Until  the 
new  one  Is  acquired,  the  old  one  remains.  These  principles  are  axiomatic  in 
♦he  law  upon  the  subject." 

Merely  calling  himself  a  migratory  worker,  or  saying  that  he  had 
an  indefinite  plan  to  leave  Seattle,  would  not  change  the  fact  that 
defendant  had  his  domicile  in  Seattle.  He  surely  could  not  claim 
Cleveland  at  his  domicile,  for  he  does  not  show  that  he  had  even  a 
floating  intention  of  going  there,  and  there  is  no  proof  of  any  domi- 
cile other  than  Seattle.  Gilbert  v.  I>avid,  235  U.  S.  561,  35  Sup.  Ct. 
164,  59  h.  Ed.  360. 

Our  conclusion  is  that  the  District  Court  was  correct  in  its  state- 
ment of  the  legal  status  of  defendant,  and  in  defining  the  issues  upon 
which  the  jury  were  to  deliberate. 

Affirmed. 


(256  Fed.  737) 

AMERICAN  SMELTING  &  REFINING  CO.  v.  UNION  PAC.  R.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     March  13,  1919.     Rehearing 

Denied  May  21,  1919.) 

No.  5194. 

1,  Railsoads   ^=>133(1) — Lease   of  Land — Construction — Pbactical   Con- 

struction BY  Parties. 

In  a  lease  of  land  \xy  a  railroad  company  to  a  smelting  company  as  site 
for  a  plant,  reserving  to  lessor  all  tracks  thereon,  a  provision  by  which 
lessor  agreed  to  furnish  material  and  lay  all  further  tracks  required  by 
lessee,  "and  do  all  switching  of  its  cars  within  Its  premises  necessary  in 
placing  the  same  for  loading  and  unloading  freight  or  material  therefor 
free  of  charge  to  said  smelting  company,**  held  not  to  limit  such  free 
switching  service  to  that  of  cars  for  actual  load  hauls  from  or  to  the 
plant,  especially  In  view  of  a  contrary  practical  construction  by  the  par- 
ties during  30  years. 

2.  Cabbiebs  C=>32(2) — Interstate  Commerce  Act — Rebates. 

A  provision  in  a  lease  of  land  by  an  Interstate  railroad  company  for  a 
smelter  plant  site,  by  which  In  consideration  of  the  rental,  etc..  It  agreed 

or  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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to  do  intraplantt  switching  of  cars,  wholly  disconnected  from  their 
transportation  over  its  road,  free  of  charge,  held  not  inyalld  as  a  device 
to  cover  the  giving  of  rebates. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;  Joseph  W.  Woodrough,  Judge. 

Action  at  law  by  the  Union  Pacific  Railroad  Company  against  the 
American  Smelting  &  Refining  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

F.  W.  Lehmann,  of  St.  Louis,  Mo.  (Crofoot,  Scott  &  Fraser,  of 
Omaha,  Neb.,  on  the  brief),  for  plaintiff  in  error. 

N.  H.  Loomis,  of  Omaha,  Neb.  (Edson  Rich  and  C.  B.  Matthai, 
both  of  Omaha,  Neb.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

CARLAND,  Circuit  Judge.  The  railway  company,  hereinafter  call- 
ed plaintiff,  sued  the  smelting  company,  hereinafter  called  defendant, 
to  recover  the  reasonable  value  of  a  so-called  intraplant  switching  serv- 
ice performed  by  the  plaintiff  for  defendant  since  July  26,  1912.  The 
defendant  answered  the  complaint,  and  the  plaintiff  filed  a  general  de- 
murrer to  the  answer. 

A  stipulation  was  filed  waiving  a  jury  and  fixing  the  reasonable 
value  of  the  services  performed  at  $7,129.44,  in  case  the  court  should 
decide  the  defendant  to  be  liable.  On  the  pleadings  and  the  stipulation 
the  case  was  submitted.  The  court  found  for  the  plaintiff  and  render- 
ed judgment  for  the  amount  stipulated.  The  defendant  assigns  such 
ruling  as  error. 

[1J  So  far  as  material  to  the  questions  raised,  the  complaint  alleged 
the  following  facts: 

"That  at  all  the  times  mentioned  herein  plaintiff  was  engaged  in  the  opera- 
tion of  certain  lines  of  railroad  extending  from  Council  Bluffs,  Iowa,  and 
Kansas  City,  Mo.,  through  the  states  of  Nebraska,  Kansas,  Colorado,  and 
Wyoming,  to  Ogden,  Utah,  and  engaged  as  a  common  carrier  in  the  interstate 
transportation  of  freight  and  passengers  over  said  railroad  lines. 

*'That  at  all  the  times  mentioned  herein  defendant  was  engaged  in  the 
operation  of  a  smelting  plant  located  In  the  city  of  Omaha,  Neb.,  occupying 
grounds  of  the  extent  of  approximately  19  acres,  connected  by  spur  and 
switch  tracks  with  the  main  tracks  of  plaintiff's  railroad  line  through  said 
city  of  Omaha,  and  having  within  said  plant  grounds  railroad  tracks  con- 
necting the  various  buildings  and  other  parts  of  said  plant  as  means  and  fa- 
cilities for  the  convenient  and  economical  handling  of  ore,  bullion,  coal,  and 
other  materials  from  point  to  point  within  said  plant  in  the  operation  thereof. 

•'That  in  the  prosecution  of  Its  said  business  defendant  was  at  all  the  times 
mentioned  herein,  a  large  shipper  of  freight  In  Interstate  commerce  over  the 
railroad  lines  of  plaintiff,  shipping  ore  and  other  materials  to  said  Omaha 
plant  from  i>olnts  in  states  other  than  Nebraska,  and  shipping  from  said 
Omaha  plant  the  products  thereof  to  points  in  states  other  than  Nebraska, 
and  that  defendant  has  paid  for  all  said  interstate  transportation  performed 
for  it  by  the  plaintiff  the  rates  prescribed  therefor  by  the  tariffs  published  by 
the  plaintiff  and  filed  with  the  Interstate  Commerce  Commission. 

"That  at  the  special  Instance  and  request  of  defendant  the  plaintiff  has  con- 
tinuously from  the  26th  day  of  July,  1912.  to  the  HOth  day  of  June,  1916,  in- 
clusive, rendered  and  performed  for  defendant  certain  work,  labor,  and  serv- 
ices (hereinafter  referred  to  as  'intraplant  switching  service')  consisting  of 
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the  switching  and  movement  of  cars,  both  loaded  and  empty,  by  means  of  a 
switch  engine  furnished  and  operated  by  plaintiff  and  the  labor  of  an  engine 
crew  and  yard  crew  furnished  by  plaintiff,  from  point  to  point  within  the 
grounds  occupied  by  said  Omaha  plant  of  defendant,  as  directed  by  agents  of 
defendant,  over  the  trackage  facilities  maintained  as  aforesaid  within  said 
plant  grounds;  said  switching  and  movement  of  cars  being  separate  and 
apart  from,  and  In  addition  to,  any  services  rendered  by  plaintiff  in  and 
about  the  delivery  to  or  acceptance  from  said  plant  of  loaded  cars  in  con- 
nection with  and  as  a  part  of  the  transportation  thereof  from  or  to  points 
beyoud  the  plant  limits  or  in  and  about  the  delivery  to  said  plant  of  empty 
cars  for  loading  or  the  removal  therefrom  of  empty  cars  after  unloading  in 
connection  with  transportation  to  and  from  said  plant 

**That  the  plaintiff  published  tariffs  or  rates  and  charges  applicable  to  the 
transportation  mentioned  in  the  foregoing  paragraph  6  hereof  which  con- 
tained no  provisions  concerning  the  aforesaid  intraplant  switching  service, 
and  no  tariff  published  by  the  plaintiff  and  on  file  either  with  the  Interstate 
Commerce  Commission  or  with  the  Nebraska  State  Railway  Commission  dur- 
ing the  times  mentioned  herein  contained  any  provision  concerning  said  intra- 
plant switching  service." 

Without  setting  forth  the  allegations  of  the  answer,  it  is  sufficient 
to  say  that  it  alleged  that  the  services,  the  value  of  which  were  sued 
for,  were  performed  by  the  plaintiff  under  and  pursuant  to  the  terms 
of  a  lease  entered  into  between  the  parties  April  23,  1912,  a  copy  of 
said  lease  being  attached  to  the  answer  as  an  exhibit.  By  the  terms 
of  the  lease  the  plaintiff,  "for  and  in  consideration  of  the  covenants  and 
agreements  of  the  smelting  company  hereinafter  written,  as  well  as  of 
the  mutual  covenants  and  aigreements  herein  contained"  (section  1, 
art  2),  leased  to  the  defendant  a  tract  of  land  in  the  city  of  Omaha, 
Neb.,  containing  about  19  acres, 

**excepting  and  reserving  to  the  said  Pacific  Company  the  exclusive  ownership, 
possession,  right  of  i)ossession  and  right  to  the  exclusive  use  of  all  of  the 
raUroad  tracks,  side  tracks  and  switches  now  upon,  or  which  may  hereafter, 
at  any  time  during  the  term  of  this  lease,  be  constructed  in  or  upon  the  said 
premises,  or  any  part  thereof,  the  said  premises  and  said  tracks  being  further 
shown  and  described  upon  the  map  hereto  annexed,  marked  Exhibit  A  and 
made  a  part  hereof,  and  excepting  and  reserving  further  the  exclusive  right  to 
said  Pacific  C-ompany  to  lay  down  and  construct,  and  thereafter  maintain 
and  operate  any  additional  railroad  tracks,  side  tracks  and  switch  connec- 
tions within  and  upon  said  premises,  which  the  said  smelting  company  may 
require  to  be  laid  or  constructed  for  the  hauling  of  its  freight  or  material  in 
the  prosecution  of  the  said  business  of  the  said  sn>elting  company  upon  the 
said  premises. 

'^o  have  and  to  hold  the  same  unto  the  said  smelting  company  for  the  said 
term  [January  1,  1937]  for  the  purpose  of  maintaining  and  operating  thereon 
its  buildings  and  appliances  now  situated  thereon,  and  any  other  such  build- 
ings and  appliances  as  it  may,  during  the  term  hereby  created,  erect  thereon, 
and  of  conducting  thereon  the  business  of  handling,  smelting  and  refining 
ores,  and  doing  such  other  business  pertaining  to  or  connected  with  the 
handling,  smelting  and  refining  of  ores  as  said  smelting  company  may,  during 
the  said  term,  engage  in  upon  said  premises.'* 

Section  2,  art.  2,  of  the  lease,  reads  as  follows : 

**And  for  the  consideration  aforesaid  the  said  Pacific  Company  covenants 
and  agrees  to  furnish  all  material  for  and  to  lay  upon  the  grading  therefor, 
as  hereinafter  set  forth,  all  necessary  tracks  over  and  upon  said  premises, 
which  the  said  smelting  company  may  require  to  be  laid  for  the  handling  of 
its  freight  and  material  in  the  prosecution  of  its  business  and  do  all  switching 
of  its  cars  witliin  its  prenuses  necessary  in  placing  the  same  for  loading  and 
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unloading  freight  or  material  therefor  free  of  charge  to  said  smelting  com- 
pany." 

The  lease  also  provided  that  in  consideration  of  the  covenants  and 
agreements  thereinbefore  mentioned  on  the  part  of  the  plaintiff,  the 
defendant  would  pay  the  plaintiff,  as  compensation  in  respect  of  its 
said  covenants,  an  annual  rental  in  the  sum  of  $5,000  until  January  1, 
1925;  after  January  1,  1925,  to  January  1,  1928,  $6,000;  after  Jan- 
uary 1,  1928,  to  January  1,  1931,  $7,000;  after  January  31,  1931,  to 
January  1,  1934,  $8,000;  after  Januar)r  31,  1934,  to  January  1,  1937, 
$9,000.  The  record  also  shows  that  a  similar  lease  so  far  as  the  ques- 
tions now  under  consideration  are  concerned,  had  existed  between  the 
parties  and  their  predecessors  since  April  23,  1886,  and  no  charge  had 
ever  been  made  by  the  lessors  for  the  intraplant  switching  service  until 
the  present  suit  was  brought. 

The  plaintiff  first  contends  that  section  2,  art.  2,  above  quoted,  relates 
to  the  original  construction  of  the  tracks  and  the  handling  of  freight 
and  material  incidental  thereto,  or,  if  this  position  is  untenable,  that 
the  switching  service  must  be  limited  to  the  switching  of  cars  to  ac- 
tual road  hauls ;  that  is,  the  placing  of  cars  for  loading  and  unloading 
in  connection  with  shipments  beyond  the  plant.  It  is  conceded  that 
for  30  years,  the  parties  have  placed  a  different  construction  upon 
said  section ;  but  it  is  urged  that  such  construction  can  have  no  weight 
because  the  section  is  unambiguous.  Learned  counsel,  however,  differ 
about  its  construction,  and  it  is  undoubtedly  the  cause  of  this  lawsuit. 
We  do  not  think  it  is  unambiguous  to  the  extent  of  excluding  from  our 
consideration  the  construction  that  the  parties  have  placed  upon  the 
section  during  a  period  of  30  years. 

But  let  us  consider  the  section  independent  of  the  acts  of  the  parties 
under  the  lease.  Section  2,  art.  3,  of  the  lease  provides  that  the  de- 
fendant will  pay  the  cost  and  expense  incurred  for  the  doing  of  the 
grading,  for  the  construction  of  any  additional  tracks,  side  tracks, 
switches,  or  other  railroad  betterments  in  and  upon  the  leased  premis- 
es, the  construction  and  operation  of  which  may,  at  any  time,  be  re- 
quired by  it  from  the  plaintiff.  By  section  1,  art.  2,  such  tracks,  bet- 
terments and  switches  were  to  be  and  remain  the  property  of  the  plain- 
tiff. By  section  2,  art.  2,  the  plaintiff  agreed  to  furnish  all  material  for 
and  to  lay  upon  the  grading  above  mentioned  all  necessary  tracks  oven 
and  upon  said  premises  which  the  defendant  might  require  to  be  laid  for 
the  handling  of  its  freight  and  material  in  the  prosecution  of  its  busi- 
ness and  do  all  switching  of  its  cars  within  its  premises,  necessary  in 
placing  the  same  for  loading  and  unloading  freight  or  material  there- 
for free  of  charge  to  the  defendant.  The  furnishing  of  material,  lay- 
ing of  all  necessary  tracks,  and  the  switching  service  was  to  be  per- 
formed for  the  ''consideration  aforesaid."  Section  2,  art.  2.  The 
consideration  thus  referred  to,  is  that  mentioned  in  section  1,  art.  2, 
above  quoted,  namely: 

"The  covenants  and  agreements  of  the  smelting  company  hereinafter  written 
as  well  as  of  the  mutual  covenants  and  agreements  herein  contained.'' 

The  words  "free  of  charge"  simply  were  added,  in  our  opinion,  to 
place  beyond  controversy  the  fact  that  the  services  mentioned  were  to 
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be  without  charge  other  than  that  specified  in  the  covenants  and  agree- 
ments of  the  parties.  We  see  no  reason  to  limit  the  switching  service 
to  that  required  in  the  original  construction  of  the  tracks,  as  the  plain- 
tiff had  agreed  to  furnish  the  material  and  lay  the  tracks  and  this  would 
include  such  switching  service  as  should  be  necessary  to  furnish  the 
material  and  lay  the  tracks.  Therefore  the  plaintiff  having  agreed 
to  furnish  the  material  and  lay  the  tracks  it  would  not  have  been  nec- 
essary to  again  provide  that  the  plaintiff  should  do  the  switching  in 
connection  with  the  laying  of  the  tracks  so  we  conclude  the  language 
in  regard  to  switching  cannot  be  confined  to  the  switching  required  in 
the  original  laying  of  the  tracks.  Neither  do  we  see  any  reason  for 
limiting  the  switching  service  to  the  switching  of  cars  for  actual  load 
hauls  from  or  to  the  plant. 

We  take  it  that  the  plaintiff,  under  the  facts  disclosed  in  the  record, 
would  deliver  to  and  accept  from  the  defendant  loaded  cars,  and  place 
empty  cars  for  loading,  in  connection  with  and  as  a  part  of  the  transpor- 
tation thereof  from  or  to  points  beyond  the  plant  limits,  without  other 
charge  than  that  embraced  in  its  published  tariff.  If  this  be  so,  it  was 
unnecessary  to  provide  in  the  lease  for  that  switching  service ;  more- 
over, the  allegations  of  the  plaintiff's  complaint  absolutely  exclude  the 
service  in  question  from  any  connection  with  transportation  to  and 
from  the  plant  of  the  defendant  in  interstate  commerce. 

[2]  We  therefore  are  of  the  opinion  assisted  by  the  practical  con- 
struction of  the  parties  that  section  2,  art.  2,  cannot  be  limited  as  the 
plaintiff  seeks  to  limit  it.  The  next  contention  of  the  plaintiff  is  that 
if  the  switching  service,  the  value  of  which  is  sued  for,  is  a  service  for 
which  the  covenants  and  agreements  of  the  lease  are  the  consideration, 
then  the  switching  provision  of  the  lease  amounts  to  a  device  to  con- 
ceal a  rebate  or  concession  and  in  this  respect  is  void  under  section  2 
of  the  Interstate  Commerce  Act  (Act  Feb.  4.  1887,  c.  104,  24  Stat.  379 
[Comp.  St.  §  8564])  and  section  1  of  the  Elkins  Act  (Act  Feb.  19,  1903, 
c.  708,  32  Stat.  847,  as  amended  by  Act  June  29,  1906,  c.  3591,  34  Stat. 
587  [Comp.  St.  §  8597]). 

Of  course  an  unlawful  rebate  or  concession  is  just  as  much  a  rebate 
or  concession  whether  covered  or  uncovered.  It  is  more  difficult  to 
find,  if  covered.  This  is  the  only  difference.  We  do  not  think  the 
parties  to  the  lease,  if  the  provision  in  regard  to  the  switching  service 
is  an  unlawful  rebate,  intended  to  cover  it,  for  instead  of  stopping 
where  they  well  might  have  stopped,  they  proceeded  to  state  just  what 
the  fact  was.  The  question  then  before  us  is :  Does  section  2,  art.  2, 
amount  to  an  unlawful  rebate  or  concession?  In  the  consideration  of 
this  question  it  is  apparent  that  this  case  is  much  different  from  those 
cases  where  unlawful  rebates  or  concessions  are  usually  considered. 
It  lacks  the  presence  of  a  competitive  shipper  complaining  of  discrimi- 
nation, or  the  United  States  moving  at  the  request  of  the  Interstate 
Commerce  Commission.  The  complaint  of  the  plaintiff  in  paragraph  7 
of  the  complaint  also  alleges : 


*«( 


'Said  switching  and  movement  of  cars  being  separate  and  apart  from, 
and  in  addition  to,  any  services  rendered  by  plaintiff  in  and  about  the  de- 
lively  to  or  acceptance  from  said  plant  of  loaded  cars  in  connection  with  and 
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as  a  part  of  the  transportation  thereof  from  or  to  points  beyond  the  plant 
limits  or  in  and  about  the  delivery  to  said  plant  of  empty  cars  for  loading  or 
the  removal  therefrom  of  empty  cars  after  unloading  In  connection  with 
transportation  to  and  from  said  plant." 

By  this  allegation  of  the  plaintiff,  the  switching  service  in  question 
has  no  relation  to  or  connection  with  transportation  of  passengers  or 
property  in  interstate  commerce  and  therefore  in  no  view  of  the  case 
could  the  provision  in  regard  to  the  switching  service  be  affected  by 
the  act  to  regulate  commerce  and  the  amendments  thereto. 

With  reference  to  section  2  of  the  Interstate  Commerce  Act  and 
section  1  of  the  Elkins  Act,  there  is  no  evidence  that  the  plaintiff,  by 
performing  the  switching  service  in  question,  according  to  the  terms 
of  the  lease,  charges,  demands,  collects,  or  receives  from  the  defendant 
a  greater  or  less  compensation  for  the  transportation  of  passengers  or 
property  subject  to  the  provisions  of  the  act  to  regulate  commerce, 
than  it  charges,  demands,  collects,  or  receives  from  any  other  person 
or  persons  for  doing  for  him  or  them  a  like  and  contemporaneous  serv- 
ice in  the  transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions.  Nor  is  there  any  evidence  that, 
by  the  performance  of  the  switching  service  in  question,  the  plaintiff 
offers,  grants,  or  gives  any  rebate,  concession,  or  discrimination  in 
respect  to  the  transportation  of  any  property  in  interstate  or  foreign 
commerce,  by  it,  whereby  any  such  property  is  transported  at  a  less 
rate  than  that  named  in  its  tariffs  published  and  filed,  or  whereby  any 
such  other  advantage  is  given  or  discrimination  practiced  in  the  trans- 
portation of  property  in  interstate  commerce. 

The  switching  service  in  question  is  performed  wholly  within  the 
state  of  Nebraska,  and  so  far  as  this  record  is  concerned  is  not  con- 
nected with  interstate  commerce  at  all.  Therefore  the  Interstate  Com- 
merce Act  and  its  amendments  are  not  applicable  to  it.  We  do  not  say 
that  this  lease  between  the  plaintiff  and  the  defendant  may  not,  in  a 
proper  case,  be  shown  to  be  an  unlawful  concession  or  rebate ;  all  we 
say  is  that  it  is  not  shown  in  this  case. 

We  are  not  unmindful  that,  although  published  rates  may  be  col- 
lected on  shipments  transported,  concessions  and  offsets  may  be  ex- 
tended by  the  carriers  or  the  interests  who  control  the  carriers  to  fa- 
vored shippers.  These  concessions  and  offsets  are  as  pernicious  as 
direct  rebates,  and  it  matters  little  whether  they  are  in  the  form  of 
cash  payments,  interest  charges,  royalty  earnings,  the  use  of  valuable 
property  at  an  inadequate  rent,  the  free  use  of  the  carrier's  funds  or 
credit,  or  other  insidious  means,  if  they  confer  concessions  and  ad- 
vantages which  place  certain  shippers  in  a  position  of  preference  and 
advantage  over  competitors  who  are  also  customers  of  these  carriers. 
Rates  for  Transportation  of  Anthracite  Coal,  35  Interst.  Com.  Com'n 
R.  239.  No  competitor  customer  appears  in  this  suit.  It  is  true  the 
Elkins  Act  aims  to  prohibit,  not  only  discrimination  between  shippers, 
but  any  departure  from  the  tariff  rates  published  irrespective  of  its 
actual  discriminatory  effect.  Vandalia  R.  Co.  v.  United  States,  226 
Fed.  713,  141  C.  C.  A.  469.  But  these  tariff  rates  must  be  rates  pre- 
scribed for  the  transportation  of  property  or  passengers  in  interstate 
commerce. 
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We  may  not  stop  to  review  the  cases  cited  by  counsel  for  plaintiff  in 
support  of  the  contention  now  under  consideration.  They  have  all 
been  examined,  and  in  every  instance  they  present  a  case  where  a  com- 
mon carrier  subject  to  the  act  to  regulate  commerce  has  done  some 
act  whereby  the  transportation  of  property  or  passengers  in  interstate 
commerce  has  violated  the  Interstate  Commerce  Act.  The  cases  cited 
are  Chicago  &  Alton  Ry.  Co.  v.  United  States,  212  U.  S.  563,  29  Sup. 
Ct.  689,  53  L.  Ed.  653 ;  Wight  v.  United  States,  167  U.  S.  512, 17  Sup. 
Ct.  822,  42  L.  Ed.  258 ;  Chicago  &  Alton  R.  R.  Co.  v.  Kirby,  225  U. 
S.  155,  32  Sup.  Ct.  648,  56  L.  Ed.  1033,  Ann.  Cas.  1914A,  501 ;  Unit- 
ed States  V.  Union  Stockyard  Co.  of  Chicago,  226  U.  S.  286,  33  Sup. 
Ct.  83,  57  L.  Ed.  226 ;  Phillips  Co.  v.  Grand  Trunk  Western  R.  R.  Co., 
236  U.  S.  667,  35  Sup.  Ct.  444,  59  L.  Ed.  774 ;  Indianapolis  Freight 
Bureau  v.  C,  C,  C.  &  St.  L.  Ry.  Co.,  16  Interst.  Com.  Com'n  R.  254, 
260;  Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce  Commis- 
sion, 219  U.  S.  498,  31  Sup.  Ct.  279,  55  L.  Ed.  310;  Moshassuck  Val- 
ley Railroad,  Second  Industrial  Railways  Case,  37  Interst.  Com.  Com'n 
R.  566;  Vandalia  Ry.  Co.  v.  United  States,  226  Fed.  713,  141  C.  C. 
A.  469. 

Counsel  for  the  plaintiff  next  contends  that  the  switching  service  in 
controversy,  while  not  a  common  carrier  service  in  the  ordinary  ac- 
ceptation of  the  word,  is  a  special  or  independent  service  necessarily 
rendered  by  the  same  crews  and  equipment  as  the  common  carrier 
switching  and  is  paid  from  out  of  operating  revenue  for  which  a  rea- 
sonable charge  must  be  made  by  the  carrier.  But  here  again  we  are 
met  by  the  fact  that  the  switching  service,  so  far  as  the  record  before 
us  is  concerned  is  separate  and  apart  from  any  service  performed  by 
the  plaintiff  in  interstate  commerce. 

If  this  case  was  before  the  commission  on  an  application  to  advance 
rates,  or  on  the  complaint  of  some  shipper  that  the  rates  charged  by 
the  plaintiff  were  unreasonable,  and  it  became  material  to  inquire  as 
to  the  sources  of  revenue  of  the  plaintiff  and  the  cost  of  the  operation 
of  its  business,  and  the  commission  found  that  the  service  was  without 
charge,  it  might  say,  as  it  often  has  said,  You  must  make  a  charge  for 
this  service  and  publish  it  in  your  tariffs.  But  we  have  no  authority  to 
enter  into  such  a  discussion  and  there  is  no  such  case  before  us.  We 
cannot  find  that  the  service  is  without  charge  when  the  whole  lease 
is  considered. 

So  far  as  the  record  before  us  is  concerned,  the  subject-matter  of 
the  switching  service  was  within  the  competency  of  both  parties  to 
make  and  is  valid. 

The  judgment  below  is  therefore  reversed,  and  the  case  remanded, 
with  instructions  to  dismiss  the  complaint. 
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(256  Fed.  744) 

CALDWELL  v.  BLODGETT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  5,  1919.) 

No.  4997. 

L  Appeal  and  Erbob  ^=>237(6) — Review— Action  Tried  to  Court. 

Where  an  action  at  law  Is  tried  \n  a  federal  court  without  a  jury,  and 
the  legal  effect  of  the  evidence  Is  not  challenged  by  the  defeated  party,  by 
motion  for  a  finding  In  his  favor  or  for  a  declaration  of  law  of  the  same 
purport,  the  sufficiency  of  evidence  to  support  special  findings  of  fact  can- 
not be  considered  by  the  appellate  court,  and  all  that  can  be  reviewed  is 
whether  the  special  findings  sustain  the  Judgment,  and  whether  during  the 
progress  of  the  trial  errors  of  law  occurred  to  which  exceptions  were  pre- 
served. 

■ 

2.  Covenants  €=>121(3) — ^Evidence — Former  Judgment — Matters  Conclud- 
ed—Conclusiveness. 

A  decree  in  a  suit  by  a  grantee  of  land  by  an  unrecorded  deed  against 
his  grantor  and  a  subsequent  mortgagee  of  the  grantor  and  an  assignee 
of  the  mortgage,  holding  the  mortgage  void  and  canceling  the  same,  held 
conclusive  as  to  the  invalidity  of  the  mortgage  as  between  mortgagee  and 
assignee  in  an  action  by  the  latter  to  recover  over  on  a  warranty  in  the 
assignment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;   Charles  F.  Amidon,  Judge. 

Action  at  law  by  Alson  Blodgett,  Jr.,  against  Ida  M.  Caldwell,  exec- 
utrix of  the  will  of  W.  A.  Caldwell,  deceased.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

W.  S.  Lauder,  of  Wahpeton,  N.  D.  (T.  L.  Brouillard,  of  Ellendale, 
N.  D.,  on  the  brief),  for  plaintiff  in  error. 

E.  T.  Conmy,  of  Fargo,  N.  D.  (Watson,  Young  &  Conmy,  of  Fargo, 
N.  D.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Alson  Blodgett,  Jr.,  brought  an  action  at 
law  against  Ida  M.  Caldwell,  executrix  of  W.  A.  Caldwell,  deceased, 
to  recover  the  amount  paid  the  deceased  for  a  note  and  mortgage  upon 
land  in  North  Dakota,  with  interest  from  the  time  of  payment.  A 
jury  was  waived  and  the  case  was  tried  by  the  court.  The  court  made 
special  findings  of  fact  and  rendered  judgment  thereon  for  Blodgett. 
The  executrix  prosecuted  this  writ  of  error. 

[  1  ]  At  the  threshold  lies  the  question  of  the  scope  of  our  power  of 
review.  Upon  the  conclusion  of  the  evidence  at  the  trial  the  execu- 
trix made  no  motion  for  a  finding,  either  general  or  special,  in  her 
favor,  requested  no  declaration  of  law,  nor  otherwise  challenged  the 
legal  effect  of  the  evidence.  Under  such  circumstances  the  sufficiency 
of  the  evidence  to  support  the  special  findings  that  were  made  cannot 
be  considered,  and  all  that  can  be  reviewed  in  an  appellate  court  is 
whether  the  special  findings,  taking  them  as  true,  sustain  the  judgment, 
and  whether  during  the  progress  of  the  trial  errors  of  law  occurred 
to  which  exceptions  were  preserved.     Section  700,  Rev.  Stat.  (Comp. 

^s»For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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St.  §  1668);  Keeley  v.  Mining  Co.,  95  C.  C.  A.  96,  169  Fed.  598; 
Mason  v.  United  States,  135  C.  C.  A.  315,  219  Fed.  547. 

There  are  22  assignments  of  error  in  the  record.  None  of  them 
contest  the  sufficiency  of  the  findings  to  sustain  the  judgment,  17  re- 
late to  the  admission  and  exclusion  of  evidence,  2  charge  error  in  mak- 
ing certain  findings  presumably  for  insufficiency  of  proof,  and  2  are 
simply  that  the  court  erred  in  rendering  the  judgment.  The  remain- 
ing assignment  will  be  discussed  presently.  The  long-established  rules 
of  appellate  procedure  in  the  courts  of  the  United  States  prescribe 
definite  requirements  as  to  the  character  and  contents  of  assignments 
of  error  for  the  record,  and  also  the  specifications  in  the  briefs  of  those 
that  are  to  be  relied  on  in  the  appellate  court.  They  have  been  the 
subject  of  very  many  decisions  in  this  court,  other  Circuit  Courts  of 
Appeals,  and  the  Supreme  Court ;  but  it  appears  that  in  the  case  at  bar 
little  attempt  was  made  to  comply  with  them.  In  a  liberal  view,  in  the 
interest  of  justice,  there  is  but  one  question  presented  by  an  assign- 
ment of  error  that  may  be  consistently  considered.  It  is  whether  the 
trial  court  erred  in  holding  that  a  judgment  in  a  prior  case  concluded 
*he  executrix  as  to  the  matter  there  decided.  A  brief  outline  of  the 
case  at  bar  and  the  other  case,  as  shown  by  the  pleadings  of  the  par- 
ses and  the  findings  of  the  court  before  us,  is  essential  to  an  under- 
<itanding  of  the  question. 

[2]  In  his  lifetime  W.  A.  Caldwell  loaned  $4,000  to  one  Hall,  and 
took  his  note  and  a  mortgage  on  certain  land,  represented  as  belong- 
ing to  the  mortgagor,  to  secure  it.  Shortly  afterwards  Caldwell  sold 
and  assigned  the  note  and  mortgage  to  the  plaintiff,  Blodgett,  for  the 
face  amount  and  accrued  interest.  The  mortgage  purported  to  be  a 
first  lien  on  the  land,  and  Hall  so  covenanted,  and  also  that  the  land 
was  otherwise  free  of  all  incumbrances.  The  assignment  to  Blodgett 
rontained  a  covenant  by  Caldwell  that  there  was  due  upon  the  note  an^ 
mortgage  the  full  sum  mentioned  and  interest  to  that  time,  and  that 
he  (Caldwell)  had  good  right  and  lawful  authority  to  sell  and  assign 
■hem  in  the  manner  adopted.  By  the  terms  of  the  assignment,  in  con- 
nection with  those  of  the  mortgage,  Caldwell  expressly  warranted,  to 
blodgett  that  the  mortgage  sold  him  was  a  first  lien.  There  was  also 
an  implied  warranty  to  the  same  effect  growing  out  of  the  circum- 
<itances  of  the  transaction.  Furthermore,  Caldwell  believed  he  was 
selling,  and  Blodgett  believed  he  was  buying,  a  mortgage  that  was  a 
first  and  only  lien  on  the  land.  If  it  was  not  of  that  character  the 
ronsideration  failed. 

It  afterwards  transpired  that,  about  a  year  before  Hall  mortgaged 
the  land  to  Caldwell,  he  sold  it  to  one  Quaschneck  and  gave  him  a 
contract  for  a  deed,  which  the  latter  did  not  record,  but  under  which 
he  took  open  and  exclusive  possession  of  the  property.  Before  dis- 
covering the  existence  of  the  mortgage  Quaschneck  paid  Hall  and  those 
claiming  under  him  nearly  all  the  purchase  price.  Quaschneck  then 
brought  a  suit  in  a  state  court  of  North  Dakota  to  cancel  the  mortgage 
and  quiet  his  title.  The  defendants  in  that  suit  were  Blodgett,  plain- 
tifif  here,  the  executrix,  defendant  here  (Caldwell  having  died),  and  the 
trustee  of  the  estate  of  Hall,  who  had  been  adjudged  bankrupt.    Both 
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Blodgett  and  the  executrix  filed  answers,  putting  the  averments  of 
Quaschneck's  complaint  in  issue,  and  participated  in  the  trial.  The 
case  resulted  in  a  decree  for  Quaschneck,  quieting  his  title  and  express- 
ly declaring  the  mortgage  to  be  void  and  of  no  effect  as  a  lien  on  the 
land.  The  executrix  was  awarded  her  costs  upon  the  ground  that  she 
asked  no  affirmative  relief.  The  decree  was  afterwards  affirmed  by 
the  Supreme  Court  of  the  state.  In  the  present  case,  brought  by  Blod- 
gett to  recover  the  amount  he  paid,  with  interest,  the  court  below  held 
that  the  decree  of  the  state  court  estopped  the  executrix  from  question- 
ing the  invalidity  of  the  mortgage  as  a  lien.  That  ruling  presents  the 
question  here. 

In  most  of  the  cases  in  which  a  warrantor,  indemnitor,  or  person 
in  a  similar  relation  has  been  held  bound  by  the  result  of  a  suit  in- 
volving a  matter  upon  which  his  obligation  to  another  depends,  he  was 
not  a  record  party  to  the  suit,  but  was  either  noticed  or  called  in,  or 
had  information  of  its  pendency,  with  opportunity  to  aid  or  participate 
in  its  conduct.  An  instance  appears  in  Chicago  v.  Robbins,  2  Black, 
418,  17  L.  Ed.  298,  and  Robbins  v.  Chicago,  4  Wall.  657,  18  L.  Ed.  427. 
There  one  Woodbury  had  sued  and  recovered  judgment  against  the 
city  of  Chicago  for  injuries  caused  by  his  falling  into  an  excavation  in 
a  public  street  in  front  of  the  property  of  Robbins,  made  by  a  con- 
tractor of  the  latter  and  negligently  left  unguarded.  The  city  paid  the 
judgment  and  sued  Robbins  for  its  loss.  To  hold  Robbins  to  the 
Woodbury  judgment,  the  city  showed  that  he  knew  of  the  suit  and 
the  approaching  trial,  and  that  it  had  requested  him  to  aid  in  procur- 
ing evidence.  It  did  not  expressly  notify  him  to  defend  the  suit, 
"and  never  notified  him  that  the  city  would  look  to  him  for  indemnity." 
2  Black,  422,  17  L.  Ed.  418.  The  Supreme  Court,  in  reversing  a  judg- 
ment below  in  favor  of  Robbins,  held  that  an  express  notice  to  defend 
was  not  necessary  in  order  to  charge  his  liability.     It  was  said : 

**He  knew  that  the  case  was  In  court,  was  told  of  the  day  of  trial,  was 
applied  to  to  assist  in  procuring  testimony,  and  wrote  to  a  witness,  and  is  as 
much  chargeable  with  notice  as  if  he  had  been  directly  told  that  he  could 
contest  Woodbury's  right  to  recover,  and  that  the  city  would  look  to  him  for 
Indemnity." 

Robbins  was  held  not  estopped  from  showing  he  was  under  no  ob- 
ligation to  keep  the  street  in  a  safe  condition  and  that  the  accident 
was  not  his  fault,  but  that  he  was  estopped  from  disputing  the  par- 
ticular physical  cause  of  the  accident  and  the  amount  of  the  resulting 
damage  or  loss  to  the  city,  if  he  knew  the  suit  was  pending  and  could 
have  defended.-  When  the  case  went  back  for  a  retrial  the  jury  were 
instructed : 

"If  it  was  through  the  fault  of  Robbins  that  Woodbury  was  injured,  he  is 
concluded  by  the  judgnumt  recovered  against  the  city,  if  he  knew  that  the  suit 
was  pending  and  could  have  defended  It  It  is  not  necessary  that  the  city 
should  have  given  him  an  express  notice  to  defend  the  suit,  nor  is  it  necessary 
that  the  city  should  have  notified  him  that  it  would  look  to  him  for  indem- 
nity."   4  Wall.  C61,  ««2,  18  L.  Ed.  427. 

At  this  trial  the  city  recovered  from  Robbins  and  the  judgment  was 
jiffirmed.  The  Supreme  Court  expressly  approved  the  instructions 
above  quoted.     It  also  said  (4  Wall.  674,  18  L.  Ed.  427) : 
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"Knowledge  of  the  pendency  of  the  suit  in  the  most  authentic  form  was 
brought  home  to  him,  cmd  the  legal  presumption  is  that  he  knew  he  was 
an^Kernble  over  to  the  corporation,  and,  if  so,  it  must  also  be  presumed 
that  he  knew  he  had  a  right  to  defend  the  suit" 

We  have  italicized  a  part  of  the  above  excerpt  for  its  especial  rel- 
evance to  the  case  at  bar.  Blodgett  was  not  required  to  notify  the 
executrix  or  to  plead  against  her  in  the  Quaschneck  suit  that  the 
estate  would  be  bound  to  indemnify  him  if  they  lost.  The  legal  pre- 
sumption is  that  she  knew  it,  and  she  should  have  conducted  herself 
accordingly.  The  case  of  Chicago  v.  Robbins  was  founded  on  tort, 
but  it  is  well  settled  that  tlie  principle  applies  as  well  to  cases  where 
the  duty  to  indemnify  or  hold  harmless  arises  from  contract.  In  Bur- 
ley  V.  Compagnie  de  Navigation  Francaise,  115  C.  C.  A.  199,  194  Fed. 
335,  the  court  said  that — 


**When  a  person  is  responsible  to  another,  by  operation  of  law  or  by  express 
contract,  and  he  is  fully  informed  of  the  claim  and  that  the  action  is  pending, 
and  has  fuU  opportunity  to  defend  or  participate  in  the  defense,  the  Judgment, 
if  obtained  without  fraud  or  coUusion,  will  be  conclusive  against  him,  whether 
he  has  appeared  or  not." 

See,  also,  Wolfe  v.  Barataria  Land  Co.,  166  C.  C.  A.  579,  255  Fed. 
503,  in  which  the  doctrine  was  recently  applied  by  this  court. 

As  already  observed,  in  most  of  the  cases  the  warrantor  or  indemni- 
tor was  not  a  record  party  to  the  prior  suit,  but  had  notice  and  op- 
portunity. A  fortiori  should  he  be  bound  when,  like  the  executrix 
here,  he  was  a  party  and  participated  in  the  trial. 

The  executrix  prevailed  in  the  Quaschneck  suit  and  recovered  her 
costs,  but  that  was  because,  the  mortgage  having  been  assigned  to 
Blodgett,  she  claimed  no  lien  for  the  estate.  She  did  not  prevail 
against  Blodgett,  to  whom  the  estate  was  obligated.  The  liability  of 
the  estate  to  Blodgett  was  not  in  issue  in  that  case,  and  was  not  de- 
cided. That  liability  involved  other  matters  besides  the  invalidity  of 
the  mortgage.  It  is  another  and  different  cause  of  action  than  that 
involved  in  the  Quaschneck'  suit.  The  decree  in  her  favor  against 
Quaschneck  was  therefore  not  conclusive  against  Blodgett  in  the  case 
at  bar. 

'*The  two  suits  are  for  distinct  and  separate  causes  of  action.  If  there  were 
any  distinct  question  litigated  and  settled  in  the  prior  suit,  the  decision  of 
the  court  upon  that  question  might  raise  an  estoppel  in  another  suit  ui)on 
the  principle  stated  in  Cromwell  v.  County  of  Sac,  94  U.  S.  351  [24  L.  Ed.  195]. 
But,  as  was  held  in  that  case,  where  the  second  action  between  the  same  par- 
ties is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in  issue  or  points  controverted, 
upon  the  determination  of  which  the  finding  or  verdict  was  rendered."  Keo- 
kuk  &  Western  Eailroad  v.  Missouri,  152  U.  S.  301,  315,  14  Sup.  Ct.  592,  597 
(38  L.  Ed.  450). 

It  IS  of  no  avail  to  the  executrix  that  she  conducted  herself  as  a 
nominal  defendant  in  the  Quaschneck  suit  and  as  indifferent  to  the 
outcome.  She  knew  all  the  facts  and  circumstances  of  the  transac- 
tion between  her  testator  and  Blodgett,  and  was  charged  with  knowl- 
edge of  their  effect  as  matter  of  law.  She  also  knew  that  an  im- 
portant factor  was  the  validity  or  invalidity  of  the  mortgage  as  a 
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Hen,  and  that  the  question  was  then  at  issue  with  Quaschneck  their 
common  adversary.  Being  a  party  to  the  suit,  her  duty  was  to  stand 
with  Blodgett  and  maintain  that  the  mortgage  was  a  Hen  as  her  testa- 
tor had  warranted.  Upon  that  issue  Blodgett  lost,  and  she  lost  as  well. 
The  judgment  is  affirmed. 
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HALL  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     February  6,  1919.) 

No.  1683. 

1.  Criminal  Law  ^=»369(1) — ^Violation  of  Espionage  Act— Evidences-Oth- 

er Offenses. 

On  trial  of  a  defendant  for  violation  of  the  Espionage  Act  (Conip.  St 
1918,  §§  10212a-102]2h),  by  making  false  reports  and  doing  other  acts 
with  intent  to  interfere  with  the  prosecution  of  the  war.  It  was  preju- 
dicial error  to  admit  evidence  of  threats  made  by  him  against  the  Pres- 
ident, not  connected  with  the  acts  with  which  he  was  charged. 

2.  Criminal  Law    ^=>72li4(l) — ^Trial— Abgdment  of  Counsel. 

Argument  by  a  district  attorney  to  the  Jury,  based  upon  his  state- 
ment that  no  friend  of  defendant  or  citizen  had  appeared  to  testify  in 
his  behalf,  or  objected  to  his  prosecution,  evidence  of  which,  if  offered, 
would  have  been  incompetent,  held  improper. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  South  Carolina,  at  Greenville ;  Joseph  T.  Johnson,  Judge. 

Criminal  prosecution  by  the  United  States  against  J.  K.  Hall. 
Judgment  of  conviction,  and  defendant  brings  error.     Reversed. 

A.  H.  Dagnall,  of  Anderson,  S.  C,  for  plaintiff  in  error. 

J.  William  Thurmond,  U.  S.  Atty.,  of  Edgefield,  S.  C.  (C.  G.  Wyche, 
A^st.  U.  S.  Atty.,  of  Greenville,  S.  C,  on  the  brief),  for  defendant  in 
error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  plaintiff  in  error  (defend- 
ant below)  was  tried  in  the  United  States  District  Court  for  the 
Western  District  of  South  Carolina  on  an  indictment  containing  five 
counts. 

In  the  first  count  it  is  charged  that  the  defendant  did  "unlawfully, 
willfully,  and  feloniously  make  and  convey  certain  false  reports  and 
false  statements    *    *    *    with  intent  to  interfere  with  the  operation 

and  success  of  the  military  and  naval  forces  of  the  United  States. 

*  *     *  >» 

The  second  count  charged  a  violation  of  Act  June  15,  1917,  c. 
30,  tit.  1,  §  3,  40  Stat.  217  (Comp.  St.  1918,  §  10212c);  it  being  al- 
leged that  defendant  "did  unlawfully,  willfully,  knowingly,  and  felo- 
niously attempt  to  cause  insubordination,  disloyalty,  mutiny  and  re- 
fusal of  duty  in  the  military  and  naval  forces  of  the  United  States. 

*  *     * »» 

The  third  count  charged  a  violation  of  the  same  act,  viz.  That  de- 
fendant "did  unlawfully,  knowingly,  and  feloniously  obstruct  the  re- 

^:s>FoT  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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cruiting  and  enlistment  service  of  the  United  States,  to  the  injury  of 
the  United  States.    *    *    * " 

In  the  fourth  count  a  violation  of  Act  May  16,  1918,  c.  75,  §  1 
(Comp.  St.  1918,  §  10212c),  is  charged,  to  wit,  that  defendant  "did 
unlawfully,  willfully,  and  feloniously  make  and  convey  false  reports 
and  false  statements,  with  attempt  to  obstruct  the  sale  by  the  United 
States  of  bonds  of  the  United  States.    *    *    *  " 

In  the  fifth  count  it  is  chari^ed  that  the  defendant  violated  Act 
Feb.  14,  1917,  c.  64,  39  Stat.  919  (Comp.  St.  1918,  §  10200a),  in  that 
he  "did  willfully,  unlawfully,  and  feloniously  make  a  certain  threat  to 
inflict  bodily  harm  upon  the  President  of  the  United  States.    *    *    *  " 

Cotmsel  for  the  defendant  demurred  to  the  indictment  and  moved  to 

quash  the  same  upon  the  following  grounds : 

**Because  the  Indictment  contained  five  counts  which  were  Improperly 
Joined,  the  five  counts  allep:lng  different  offenses,  not  connected  in  time,  and 
not  being  of  the  same  class  of  offenses,  and  for  the  additional  reason  that  the 
defendant  is  alleged  to  have  violated  counts  1,  2,  and  3  on  the  15th  day  of 
May,  1918,  which  said  counts  are  bas^d  on  Act  June  15,  1917,  known  as  the 
'Espionage  Law,*  which  had  not  been  enacted  by  Congress,  and  therefore 
the  defendant  would  be  on  trial  for  having  committed  an  offense  prior  to  the 
passage  of  the  act  creating  the  offense,  as  testimony  admitted  tending  to 
prove  one  count  would  be  considered  by  the  Jury  on  the  other  counts,  thus 
in  effect  trying  the  defendant  for  an  act  which  was  afterwards  made  a  crime 
by  Congress,  but  which  was  not  a  crime  at  the  time." 

While  the  court  overruled  the  demurrer  and  the  motion  to  quash, 
nevertheless  it  held  that  there  was  an  improper  joinder  of  the  fifth 
count,  and  accordingly  the  fifth  count  was  eliminated. 

[1]  The  second  assignment  of  error  is  in  the  following  language: 

"That  the  court  erred  in  permitting  and  allowing  witness  Floyd,  over  the 
objection  of  the  defendant,  to  testify  that  he  had  heard  the  defendant  make 
threats  against  the  President  of  the  United  States  and  that  he  liad  heard 
tlie  defendant  say  he  would  like  to  get  an  opportunity  of  putting  a  bullet 
through  Woodrow  Wilson's  heart,  this  threat  rot  being  connected  in  any 
way  with  the  offense  for  which  the  defendant  was  being  tried,  and  was 
incompetent,  irrelevant,  and  highly  prejudicial." 

The  third  assignment  of  error  is  in  practically  the  same  language 
as  the  second,  with  the  exception  that  it  relates  to  the  testimony  of 
Metta  Batson,  in  which  she  was  permitted  to  testify,  over  the  objec- 
tion of  coimsel  for  defendant,  that  she,  too,  had  heard  defendant 
make  threats  against  the  President  of  the  United  States,  saying,  among 
other  things,  he  would  like  to  shoot  the  President.  The  evidence  of 
these  -witnesses  was  objected  to  upon  the  ground  that  it  tended  to 
prejudice  the  minds  of  the  jurors  against  the  defendant.  Counsel  in- 
sisted, further,  that  it  did  not  tend  to  prove  any  of  the  offenses  for 
which  defendant  was  being  tried,  and  that  any  proof  that  the  de- 
fendant had  committed  other  offenses  was  not  only  **incompetent, 
but  highly  prejudicial." 

As  we  have  stated,  the  fifth  count  of  the  indictment,  which,  among 
other  things,  charged  that  the  defendant  had  threatened  to  inflict 
bodily  harm  on  the  President  of  the  United  States,  was  eliminated. 
Therefore  any  evidence  tending  to  show  that  the  defendant  had  made 
threats  against  the  President  unconnected  with  the  offences  of  which 
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he  was  convicted  became  wholly  immaterial  to  the  issues  then  being 
tried,  and  could  only  create  the  impression  that,  in  addition  to  the 
other  offenses  charged,  defendant  was  disloyal  to  the  government 
and  he  had  so  far  forgotten  the  rulqs  of  propriety  as  to  attack  the 
President.  The  introduction  of  this  evidence  would,  of  necessity, 
tend  to  create  a  false  impression  upon  the  minds  of  the  jury,  who  would 
unconsciously  reach  the  conclusion  that  one  guilty  of  making  such  an 
unjustified  attack  upon  the  President  must  naturally  be  guilty  of  of- 
fenses wherein  he  was  charged  with  being  unmindful  of  the  duty  that 
he  owed  his  country.  The  Circuit  Court  of  Appeals  for  the  First 
Circuit  in  the  case  of  Thompson  v.  United  States,  144  Fed.  16,  75 
C.  C.  A.  174,  said : 

**There  is  no  occasion  to  question  the  general  rule  which  excludes  aU  evi- 
dence of  collateral  offenses.  Such  rule  is  often  called  the  *Rule  of  Logic/ 
because  it  is  based  upon  the  idea  that  evidence  of  the  commission  of  one 
crime  in  and  of  Itself  has  no  legitimate  tendency  to  prove  the  commission  of 
another  crime.  This  general  rule  In  practice  is,  of  course,  more  absolute 
when  the  offenses  are  of  a  different  nature." 

In  the  case  of  People  v.  Molineux,  168  N.  Y.  264,  61  N.  E.  286, 

62  L.  R.  A.  193,  the  court  said: 

"This  rule,  so  universally  recognized  and  so  firmly  established  in  aU 
English-speaking  lands,  is  rooted  in  that  jealous  regard  for  the  liberty  ot 
the  individual  which  has  distinguished  our  Jurisprudence  from  all  others,  at 
least  from  the  birth  of  Magna  Charta.  It  is  the  product  of  that  same  hu- 
mane and  enUghtened  pubUc  spirit  which,  speaking  through  our  common 
law,  has  decreed  that  every  person  charged  with  the  commission  of  a  crime 
shall  be  protected  by  the  presumption  of  innocence  until  he  has  been  proven 
guilty  beyond  a  reasonable  doubt." 

If  this  were  not  the  rule,  there  would  be  no  guaranty  for  the  life 
or  liberty  of  the  individual,  and  this  would  be  especially  true  in  time 
of  war,  as  in  this  instance,  when  the  government  is  involved,  or  on 
other  occasions  when  public  sentiment  might  be  aroused  as  to  a 
particular  question. 

During  the  war  with  Germany  the  people  of  South  Carolina,  in 
common  with  the  people  of  all  other  states,  were  intensely  loyal  and 
enthusiastic  supporters  of  the  President,  who  was  not  only  the  Presi- 
dent of  all  the  people,  but  also  the  Commander  in  Chief  of  our  armies. 
This  spirit  was  highly  commendable.  However,  where  one  is  charged 
with  an  offense  even  remotely  involving  his  loyalty  to  the  government, 
the  slightest  imprudent  reference  he  might  make  as  respects  the  Presi- 
dent or  any  of  the  officials  of  the  government  would  naturally  be 
resented  by  the  people,  and  the  introduction  of  evidence  tending  to 
show  that  the  accused  had  threatened  to  kill  the  President  or  had 
spoken  of  him  in  a  disrespectful  manner  would  be  highly  prejudicial, 
and  the  jurors,  as  we  have  stated,  would  unconsciously  be  more  or 
less  affected  thereby  in  determining  the  guilt  or  innocence  of  the 
accused. 

[2]  The  fourth  assignment  of  error  is  as  follows,  that  the  court 
erred  in  allowing  and  permitting  the  United  States  attorney  to  say: 

"Gentlemen  of  the  jury,  is  It  not  a  significant  fact  that  defendant  has 
failed  to  Introduce  a  single  witness  in  his  behalf  who  has  ever  heard  him 
make  a  patriotic  utterance?    Not  a  single  friend  or  citizen  has  come  here  to 
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testify  In  Ms  behalf.  No  man  has  Interceded  with  the  office  of  the  United 
States  attorney  in  his  behalf.  CJould  a  man  be  innocent  and  be  put  on  his 
trial  without  numerous  friends  and  dtizens  protesting  against  itV" 

It  is  insisted  by  counsel  for  defendant  that  the  language  of  the 
district  attorney  was  highly  improper,  placing  as  it  did  an  unwarrant- 
ed burden  upon  the  defendant.  In  order  to  relieve  the  defendant  from 
such  burden  his  counsel  requested  the  court  to  charge  the  jury  as 
follows : 


**^ 


'Eren  if  the  defendant  had  offered  testimony  of  patriotic  utterances  made 
by  him  to  different  persons  that  said  testimony  would  have  been  incompetent 
and  inadmissible,  and  the  fact  that  the  defendant  had  offered  no  such  testi- 
mony, must  not  be  talsen  Into  consideration  by  the  Jury.* 


t» 


The  court  refused  to  grant  this  request.  The  address  of  the  dis- 
trict attorney  to  the  jury  above  quoted  was  manifestly  improper  for 
the  following  reasons: 

(a)  If  it  had  been  offered  as  evidence,  it  would  have  been  incompe- 
tent. Therefore  it  was  error  to  permit  the  district  attorney  to  base 
his  argument  upon  a  false  premise,  thereby  imposing  upon  the  defend- 
ant a  burden  not  imposed  upon  him  by  law. 

(b)  The  statement  that  no  one  had  .interceded  with  the  office  of  the 
district  attorney  in  his  (the  defendant's)  behalf  was  improper,  inas- 
much as  evidence  tending  to  establish  this  fact  would  have  been  ir- 
relevant and  incompetent,  if  it  had  been  introduced  by  the  government. 
The  fact  that  he  had  "been  put  upon  his  trial  without  numerous  friends 
and  citizens  protesting  against  it"  was  wholly  immaterial  as  to  the 
issue  then  being  tried,  and  if  there  had  been  an  attempt  on  the  part 
of  the  government  to  establish  such  alleged  fact,  no  doubt  the  ccfurt 
below  would  have  sustained  the  objection  to  the  introduction  of  such 
testimony  upon  the  grounds  we  have  stated.  Indeed,  it  is  not  the 
custom  for  citizens  to  protest  against  the  prosecution  of  any  one  who 
has  been  indicted  by  a  grand  jury  and  placed  upon  his  trial,  even 
though  there  should  be  a  general  impression  in  the  community  that 
he  is  innocent.  Such  proceeding  would  be  highly  improper  and  at 
variance  with  the  orderly  procedure  in  the  trial  of  cases.  In  other 
words,  if  this  policy  should  ever  prevail,  it  would  be  tantamount  to 
substituting  the  judgment  of  the  populace  for  that  of  the  court  and 
jury.  We  deem  it  proper  to  say,  in  passing,  that  a  proceeding  of 
this  character  at  a  time  when  we  have  just  emerged  from  a  contest 
wherein  we  sought  to  destroy  autocracy  and  accomplish  the  freedom 
of  mankind  would  be  inconsistent  to  say  the  least. 

At  the  conclusion  of  the  court's  charge  counsel  for  the  defendant 
again  called  attention  to  what  he  alleged  to  be  improper  argument,  and 
requested  the  court  to  say  to  the  jury  that  such  charge  was  improper, 
and  should  not  be  considered  as  bearing  upon  the  guilt  or  innocence 
of  the  defendant. 

The  record  does  not  purport  to  give  the  exact  language  of  the  court 
in  refusing  to  charge  the  jury  as  requested;  however,  counsel  asserts 
in  his  brief  that  the  court  said: 

'The  defendant  Is  being  tried  only  on  the  testimony  which  has  been  In- 
troduced In  evidence." 

168  C.C.A.— 7 
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This  language  is  not  suflficiently  broad  to  negative  the  statement 
made  by  the  district  attorney. 

Where  one  is  charged  with  a  crime,  he  is  presumed  to  be  innocent 
until  the  contrary  is  shown  by  legal  evidence  suflficient  to  satisfy  the 
jury  of  his  guilt  beyond  a  reasonable  doubt;  and  this  rule  applies  to 
the  degraded  and  debased,  as  well  as  to  those  who  possess  a  good 
character.  The  following  statement  in  12  Cyc.  p.  384,  is  very  much 
in  point: 

"The  accused,  however  degraded  or  debased  he  may  be,  is  presumed  to  be 
innocent  of  the  particular  offense  charged  until  he  is  pronounced  guilty  on 
evidence  which  convinces  the  jury  of  his  guilt  beyond  a  reasonable  doubt. 
The  presumption  of  innocence  accompanies  the  accused  until  verdict,  and  does, 
not  cease  when  the  case  is  submitted  to  the  jury." 

The  following  cases  sustain  this  rule:  Agnew  v.  United  States,. 
165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  Ed.  624;  Coffin  v.  United  States, 
156  U.  S.  432,  15  Sup.  Ct.  394,  39  L.  Ed.  481. 

In  the  case  of  Lowdon  et  al.  v.  United  States,  149  Fed.  673,  79 
C.  C.  A.  361,  the  court  said: 

"Where  accused  offered  no  evidence  to  prove  his  good  character,  and  was 
therefore  entitled  to  rely  on  a  legal  presumption  that  his  character  was  good* 
it  was  prejudicial  to  accused  for  the  prosecuting  attorney,  in  making  a 
strong  appeal  to  the  jury,  to  assume  that  defendant's  character  was  bad 
because  of  his  failure  to  prove  the  contrary;  defendant's  objection  thereto 
having  been  overruled,  and  the  district  attorney  not  having  withdrawn  tlie 
argument." 

In  2  Ruling  Case  Law,  under  title  "Argument  of  Counsel"  (page 
420,  §  17),  it  is  stated : 

"Counsel  should  never  in  the  course  of  argument  state  facts  that  are  based 
on  his  own  personal  knowledge  only.  If  he  desires  to  get  such  facts  before 
the  jury,  he  should  take  the  stand  and  present  them  in  a  legitimate  manner ; 
for  although,  in  the  heat  of  argument,  fervor  and  partisanship  are  to  be 
expected  from  counsel,  this  cannot  justify  a  departure  from  the  field  of  ar- 
gument and  discussion  of  the  facts  disclosed  by  the  evidence  into  the  field, 
of  testimony  to  establish  other  facts." 

In  a  time  like  this,  when  patriotism  is  at  a  high  pitch  and  many 
people  have  to  a  certain  extent  lost  their  mental  poise,  courts  and 
jurors  should  be  extremely  cautious  when  required  to  pass  upon  the 
rights  of  an  individual  charged  with  an  offense  affecting  the  welfare 
of  the  government. 

In  view  of  what  we  have  said,  we  do  not  deem  it  necessary  to  dis- 
cuss the  other  assignments  of  error.  It  follows  that  the  court  below 
should  be  reversed,  and  a  new  trial  granted. 

Reversed. 


*  #  « 
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WEST  HELENA  CONSOL.  CO.  v.  McCRAY.  * 

McCRAY  V.  WEST  HELENA  CONSOL.  CO. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.      March  12,  1019.) 

Nos.  5203,  5211. 

1.  Appeal  and  Error  «=>1039(8) — Harmless  Error— Rulings  on  Pleadings 

— Motion  to  Make  Definite. 

Error  in  denying  the  motion  to  make  the  allegations  of  negligence  in 
the  complaint  more  definite  does  not  require  reversal,  where  there  was 
no  claim  that  the  defendant  was  surprised  at  the  trial,  or  unprepared  to 
meet  the  plaintiff*s  case,  and  depositions  had  been  taken,  which  indicated 
the  acts  of  negligence  relied  on. 

2.  Street  Railroads  ^=»114(9) — Collision   with  Automobile — Evidence — 

Negligence  of  Motorman. 

Evidence  held  not  to  warrant  a  finding  that  motorman  wa?  negligent ;  it 
appearing  that  he  had  his  car  under  full  control  when  an  automobile, 
which  had  been  running  parallel  to  the  car  tracks,  without  warning  turn- 
ed across  them  in  front  of  the  car  and  was  struck. 

3.  Strl-et  Railroads  ^=>90(5) — Collision  with  Automobile — Negligence. 

Where  automobile  attempted  to  cross  street  car  tracks  when  car  was  so 
near  that,  though  motorman  had  it  under  control,  he  could  not  stop  in 
time  to  prevent  collision,  street  car  company  was  not  negligent. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Action  by  Lora  McCray  against  the  West  Helena  Consolidated 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error,  and 
plaintiff  also  brings  error,  from  the  order  refusing  a  new  trial,  if 
plaintiff  should  remit  $4,000  from  the  verdict.  Judgment  reversed, 
and  new  trial  ordered,  and  plaintiff's  writ  of  error  dismissed. 

W.  E.  Hemingway,  of  Little  Rock,  Ark.  (Edwin  Bevens  and  Leo  J. 
Mundt,  both  of  Helena,  Ark.,  and  G.  B.  Rose,  D.  H.  Cantrell,  and 
J.  F.  Loughborough,  all  of  Little  Rock,  Ark.,  on  the  brief),  for  plain- 
tiff in  error. 

C.  P.  Hamwell,  of  Little  Rock,  Ark.,  for  defendant  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

CARLAND,  Circuit  Judge.  The  defendant  in  error,  hereinafter 
called  plaintiff,  sued  the  railway  company  and  one  Prewett  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  their 
negligence.  The  cause  of  action  arose  out  of  a  collision  between  a 
car  of  the  railway  company  and  an  automobile  owned  and  driven  by 
Prewett  at  the  intersection  of  Porter  and  Franklin  streets  in  the  city  of 
Helena,  Ark.  The  plaintiff,  in  stating  her  only  ground  of  negligence, 
alleged  that  the  collision  would  not  have  occurred,  had  it  not  been 
for  the  gross  negligence  of  Prewett  and  the  railway  company  in  operat- 
ing the  car  and  automobile. 

The  railway  company  filed  a  motion  for  an  order  requiring  the 
plaintiff  to  make  her  complaint  more  definite  and  certain,  by  stating 

r  other  cases  see  same  topic  &  KBY- NUMBER  in  all  Key-Numberet  Olgecsts  A  Indexes. 
K^erUorari  denied  250  U,  S.  — .  89  Sup.  Ct  4M,  6S  L.  Bd.  ^-. 
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in  what  respect  the  car  was  negligently  operated.  This  motion  was  de- 
nied, and  such  ruling  is  assigned  as  error.  The  exercise  of  a  sound 
discretion  would,  we  think,  have  required  that  the  motion  be  granted. 
Kirby's  Dig.  §§  6091,  6147;  Little  Rock  Ry.,  etc.,  v.  Smith,  66  Ark. 
278,  50  S.  W.  502 ;  Chicago  Ry.  v.  Smith,  94  Ark.  524,  127  S.  W.  715 ; 
New  York,  etc.,  v.  Kistler,  66  Ohio  St.  326,  64  N.  E.  130. 

[1]  The  plaintiff  charged  generally  that  the  railway  company  was 
negligent  in  the  operation  of  its  car.  It  was  in  fairness  entitled  to 
know  in  what  respect  the  car  was  negligently  operated.  We  are 
led  to  believe,  however,  from  an  examination  of  the  record,  that  the 
railway  company  was  not  prejudiced  by  the  denial  of  its  motion. 
There  is  no  claim  or  showing  that  the  railway  company  was  sur- 
prised at  the  trial  or  unprepared  to  meet  the  case  of  the  plaintiff. 
Moreover,  it  appears  that  certain  depositions  had  been  taken  bv  the 
plaintiff  in  the  case  before  the  motion  was  made,  and  the  defendant 
railway  company  undoubtedly  knew  substantially  what  the  claun 
of  the  plaintiff  was.  We  therefore  refuse  to  reverse  for  the  error 
in  denying  the  motion,  but  deem  it  proper  to  say  that  we  may  not 
always  be  able  to  act  in  a  similar  way  in  other  cases.  The  motion, 
if  renewed,  should  be  granted. 

[2]  After  issue  joined,  the  case  was  tried  and  a  verdict  returned  for 
the  plaintiff  against  the  railway  company  and  in  favor  of  Prewett 
against  the  plaintiff.  Judgment  having  been  entered  upon  the  verdict, 
the  railway  company  brings  the  case  here,  assigning  error.  At  the 
close  of  the  evidence  the  railway  company  moved  the  court  for  a  direct- 
ed verdict  in  its  favor.  The  motion  was  denied,  and  this  ruling  is  as- 
signed as  error.  The  evidence  shows  substantially  the  following 
facts : 

Porter  street,  above  mentioned,  runs  in  an  east  and  west  direction ; 
Franklin  street  runs  north  and  south,  and  intersects  Porter  street; 
on  the  morning  of  November  13,  1915,  at  about  7:20  o'clock  a.  m., 
the  plaintiff  was  at  the  house  of  Mrs.  Summers,  which  is  located 
on  the  north  side  of  Porter  street  about  43  feet  east  of  the  east  line 
of  Franklin  street,  where  it  intersects  Porter  street,  and  about  75 
feet  from  the  center  of  Franklin  street ;  the  railway  company's  street 
car  line  extends  along  Porter  street  in  front  of  the  house  mentioned, 
and  crosses  Franklin  street  at  the  above-mentioned  intersection. 

On  the  morning  in  question  the  plaintiff  and  two  other  ladies,  Miss 
Vcnable  and  Miss  Kerr,  being  desirous  of  going  to  the  Iron  Mountain 
depot,  for  the  purpose  of  taking  a  train  for  Little  Rock,  procured  the 
service  of  Prewett  to  take  them  to  the  depot  in  an  automobile.  The 
automobile  reported  at  the  house  with  the  front  thereof  facing  west. 
The  plaintiff  seated  herself  on  the  back  seat  of  the  automobile,  on  the 
left  side  thereof.  The  other  two  ladies  above  mentioned  occupied  the 
remainder  of  the  seat  to  the  right.  This  situation  placed  the  plaintiff 
next  to  the  street  car  track.  Porter  street  was  of  sufficient  width  to 
allow  the  street  car  and  automobile  to  move  along  the  same  together 
in  safety. 

Without  delay,  after  the  above-named  passengers  were  seated,  the 
automobile  was  driven  west  by  Prewett.    He  testified  that  he  drove  to 
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the  west  side  of  the  intersection  of  Porter  and  Franklin  streets  and 
turned  south  across  the  track  of  the  railway  company,  and  that,  as  he 
got  very  nearly  off  the  street  car  track,  a  street  car  of  the  railway  com- 
pany going  west  struck  the  automobile  on  the  rear  fender,  on  the  east 
side,  right  over  the  axle  of  the  rear  wheel.  The  evidence  shows 
that  at  this  collision  the  plaintiff,  being  seated  as  stated,  was  struck 
by  the  car  and  seriously  injured.  Prewett  further  testified  that,  after 
the  collision,  he  turned  the  automobile  to  the  north  and  subsequently 
drove  it  to  the  stable ;  that  the  car  was  not  injured,  except  the  fender 
was  bent;  that  none  of  the  occupants  of  the  automobile  were  injured, 
except  the  plaintiff;  that  the  automobile  was  not  overthrown,  but 
simply  skidded  around ;  that  he  did  not  stop,  look,  or  listen  for  a  car, 
before  he  started  to  cross  the  track,  nor  did  he  put  his  hand  out  or 
give  any  signal  that  he  was  about  to  do  so. 

All  the  occupants  of  the  autcnnobile,  including  Prewett,  testified 
that  they  saw  no  street  car  approaching  from  the  east  when  they  got 
into  the  automobile,  and  saw  no  street  car  until  the  automobile  was 
struck.  The  undisputed  evidence  shows  that  there  wis  an  unobstruct- 
ed clear  view  from  the  Summers  house,  east  on  Porter  street,  for  three 
squares,  from  which  direction  the  street  car  came.  The  plaintiff  and 
Miss  Venable  testified  that  the  curtains  on  the  automobile  were  up. 
Miss  Kerr  that  they  were  on,  and  the  motorman  said  that  they  were 
ui>— closed.  The  occupants  of  the  automobile  also  testified  that  they 
heard  no  gong  sounded  by  the  motorman  on  the  street  car  prior  to 
the  accident. 

Miss  Coward,  a  witness  for  the  plaintiff,  testified  that  on  the  morn- 
ing in  question  she  said  good-bye  to  the  girls  as  they  were  getting  into 
the  automobile,  and  then  proceeded  to  cross  Porter  street  to  the  south ; 
that  when  she  had  gotten  probably  40  feet  from  the  curb  where  the  au- 
tomobile was  standing,  she  hard  the  crash  of  the  collision ;  that  she  did 
not  see  the  collision,  as  her  back  was  turned  to  the  automobile  and  the 
street  car.  She  also  testified  that  the  motorman  did  not  ring  his  gong, 
that  she  did  not  notice  the  street  car  when  it  passed  her,  and  did  not 
know  that  it  had  passed  until  she  heard  the  crash  of  the  collision; 
then  she  thought  how  narrowly  it  had  missed  her. 

Mr.  Kelley,  a  witness  for  defendant,  was  a  passenger  on  the  street 
car  that  collided  with  the  automobile.  He  testified  that  there  was  a 
trailer  attached  to  the  car  in  which  he  was  seated,  that  he  first  saw 
the  automobile  about  20  feet  before  it  was  struck,  traveling  directly 
west,  sort  of  in  a  circle  like,  as  if  it  were  making  a  swing  in  front  of 
the  street  car  crossing  the  track;  that  the  automobile  was  not  more 
than  6  or  8  feet  from  the  car  when  it  started  across  the  track ;  that 
the  motorman  was  ringing  his  gong  three-fourths  of  the  way  across 
the  block. 

Mrs.  Grace  Peacor,  a  witness  for  the  defendant,  testified  that  she 
was  standing  a  block  west  of  the  intersection  of  Porter  and  Franklin, 
on  Porter  street,  when  the  collision  occurred,  and  saw  it.  She  was 
waiting  for  the  street  car.  She  first  saw  the  street  car  about  a  block 
east  of  the  intersection.  She  heard  the  gong  ring,  and  supposed  it  was 
for  a  woman  who  was  crossing  the  street,  and  who  seemed  to  take  no 
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notice  of  the  car ;  that  the  automobile  was  going  at  a  fair  speed,  and 
when  it  got  to  the  west  side  of  the  intersection,  it  turned  rather  ab- 
ruptly, and  it  looked  like  it  would  be  a  narrow  escape.  The  turn  of 
the  automobile  was  made  rather  quickly. 

The  motorman  testified  that,  when  he  first  saw  the  automobile,  it 
was  standing  in  front  of  the  house  of  Mrs.  Summers.  The  street  car  at 
that  time  was  a  block  away  or  more.  At  this  time  he  saw  a  lady  cross- 
ing Porter  street.  He  rang  the  bell  for  her,  and  saw  the  passengers 
getting  into  the  automobile.  They  started  up  just  before  he  got  even 
with  them.  When  he  noticed  the  car  start  up,  he  continued  to  ring 
the  gong  until  the  automobile  cut  short  across  the  street.  The  automo- 
bile gave  no  signal  or  sign  of  any  kind  that  it  was  about  to  cross  the 
track.  When  the  automobile  turned  atross  the  track,  he  reversed  the 
motor  and  applied  the  emergency  brakes.  The  rails  were  slick,  and  the 
reverse  did  not  have  any  effect  on  it  much.  The  street  car  and  pos- 
sibly the  trailer  cleared  Franklin  street  before  coming  to  a  full  stop. 
Other  testimony  showed  that  it  had  rained  during  the  previous  night, 
and  there  was  a  light  rain  falling  on  the  morning  in  question.  The  mo- 
torman further  testified  that  the  automobile  and  street  car  could  travel 
together  upon  Porter  street  in  safety ;  that  the  automobile  was  small, 
and  before  it  started  to  cross  the  track  was  in  a  place  of  safety ;  that 
he  tried  his  best  to  stop  his  car  after  he  saw  the  automobile  start  to 
cross  the  track. 

The  facts  being  as  stated,  was  there  substantial  evidence  to  support 
a  verdict  against  the  railway  company,  based  upon  negligence  in  op- 
erating the  car?  So  far  as  the  speed  of  the  car  is  concerned,  all  the 
witnesses,  except  Miss  Coward,  that  testified  upon  the  subject,  either 
testified  that  the  car  was  moving  at  a  rate  of  8  or  9  miles  per  hour,  or 
that  it  was  moving  at  ordinary  speed.  It  is  urged  that  the  fact  that 
the  car  and  the  trailer  cleared  Franklin  Street  after  the  collision  indi- 
cated excessive  speed.  We  do  not  think  so,  as  Franklin  street,  accord- 
ing to  the  evidence,  was  64  feet  in  width  and  the  collision  occurred  on 
the  west  side  thereof,  and  upon  this  point  we  must  take  into  considera- 
tion that  the  automobile  was  not  overturned  or  injured,  except  that  the 
fender  was  bent. 

The  witness  Coward  was  asked  the  following  question : 

"Do  you  know  at  what  rate  of  speed  the  street  car  was  going?" 

Answer : 

"I  don't  know  the  rate,  but  it  must  have  been  running  very  fast  !n  order 
to  have  struck  the  taxicab  40  or  50  feet  east  of  me  after  passing  me." 

This  testimony  has  no  probative  value,  because  it  was  a  mere  guess, 
based  upon  an  assumption  that  was  not  true  in  fact.  Moreover,  she 
did  not  know  that  the  car  had  passed  her,  as  she  testified,  until  she 
heard  the  crash  of  the  collision.  There  is  in  our  judgment  no  conflict 
in  the  evidence  as  to  the  speed  of  the  car,  and  the  evidence  is  to  the  ef- 
fect that  it  was  either  ordinary  speed  or  8  or  9  miles  an  hour ;  in  fact, 
the  trial  court  so  stated  in  tlie  presence  of  the  jury. 

As  to  the  ringing  of  the  gong,  no  witness  testified  that  it  was  not 
rung,  except  Miss  Coward,  who,  as  before  stated,  did  not  even  know 
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that  the  car  had  passed  her.  There  was  abundant  testimony  that  the 
gong  was  rung.  The  occupants  of  the  car  say  they  did  not  hear  the 
gong,  but  they  also  say  that  they  did  not  hear  or  see  the  car,  although 
it  must  be  taken  as  true,  by  reason  of  the  physical  facts,  that  the  car  was 
traveling  almost  right  beside  the  automobile.  This  is  not  a  case  where 
an  automobile  was  proceeding  on  Franklin  street,  at  right  angles  with 
the  car,  but  it  is  where  an  automobile  was  traveling  on  Porter  street, 
in  the  same  direction  as  the  street  car,  and  they  were  so  near  together 
that  a  small  Ford  automobile  could  not  turn  and  cross  the  track  with- 
out being  hit  by  the  street  car.  Such  being  the  physical  facts,  we  doubt 
very  much  whether  the  ringing  of  the  gong  would  have  changed  the 
situation. 

[3]  The  trial  court  charged  the  jury  as  follows: 

"Seeing  a  man  in  a  vehicle  about  to  cross  the  tracks  or  driving  along  the 
tracks,  the  niotorman  may  assume  that  he  will  turn  aside  out  of  the  way  of 
the  cars,  or  not  attempt  to  cross  in  front  of  them,  when  the  car  is  so  near  as 
to  indicate  the  danger  of  a  collision.    ♦    ♦    ♦ 

"Now,  gentlemen  of  the  jury,  it  Is  for  you  to  determine,  first,  could  the 
accident  have  been  prevented  if  the  street  car  motorman  had  exercised  ordi- 
nary diligence,  as  I  explained  to  you  the  law  requires?  If  he  could,  and  didn't 
do  it,  then,  gentlemen  of  the  Jury,  the  street  car  company  is  liable,  and  your 
verdict  should  be  against  it. 

"If,  on  the  other  hand,  this  automobile  attempted  to  cross  the  tracks,  and 
got  on  there,  when  the  car  was  so  near  that,  although  he  had  it  under  con- 
trol, he  could  not  stop  it  in  time  to  prevent  the  collision,  then,  gentlemen  of  the 
Jury,  the  company  was  not  guilty  of  any  negligence,  and  it  is  not  liable,  and 
jrour  verdict  should  be  for  the  street  railway  company." 

Of  course,  the  assumption  that  the  motorman  may  indulge  in,  as 
above  stated,  does  not  give  him  the  right  to  proceed  without  using 
ordinary  care  with  reference  to  the  conditions  that  surround  him. 
He  should  have  his  car  under  such  control  that  he  may  use  all  the 
appliances  at  hand  to  stop  his  car,  if  he  discovers  that  his  assump- 
tion is  wrong;  but  this  requirement  of  having  his  car  under  control 
and  using  ordinary  care  to  insure  the  safety  of  the  vehicle  does  not  re- 
quire the  motorman  to  insure  the  safety  of  the  vehicle  in  any  event, 
for  that  requirement  >yould  destroy  the  assumption  in  which  he  has  a 
right  to  indulge,  and  require  him  to  stop  his  car  and  wait  until  he 
was  certain  what  the  vehicle  would  do.  The  court  stated  the  law  cor- 
rectly, as  we  understand  it,  in  the  excerpt  from  its  charge  last  above 
quoted.  The  only  testimony  as  to  what  the  motorman  did,  after  he 
discovered  the  automobile  was  about  to  cross  the  track,  is  the  testimony 
of  the  motorman  himself,  and  that  testimony,  in  our  opinion,  would  not 
support  a  verdict  against  the  railway  company. 

Briefly  stated  the  case  is  this:  The  street  car  and  the  automobile 
were  traveling  in  the  same  direction  on  Porter  street,  so  near  together 
that  the  automobile  could  not  cross  the  street  car  track  in  front  of  the 
car  without  being  struck.  The  automobile  abruptly  or  suddenly,  with- 
out any  warning,  turns  to  cross  the  track  in  front  of  the  car,  and  when 
the  motorman  saw  what  the  driver  of  the  automobile  was  about  to  do, 
he,  so  far  as  the  evidence  shows,  did  all  that  he  could  to  stop  his  car. 
This,  in  our  judgment,  does  not  show  negligence  in  the  operation  of 
ihe  car. 
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In  our  opinion,  the  motion  for  a  directed  verdict  in  favor  of  the 
defendant  railway  company  ought  to  have  been  granted  and  for 
the  error  in  not  so  ruling  the  judgment  below  must  be  reversed,  and 
a  new  trial  ordered.  Other  errors  are  assigned  which  we  do  not 
find  it  necessary  to  consider. 

The  writ  of  error  sued  out  by  the  plaintiff  (case  No.  5211)  from  the 
order  refusing  to  grant  a  new  trial,  if  the  plaintiff  should  remit  the  sum 
of  $4,CXX)  from  the  verdict,  is  dismissed. 


(256  Fed.  758) 

In  re  PERPALL. 

(Clrcalt  CJourt  of  Appeals,  Second  Circuit.    February  13,  1919.) 

No.  115. 

1.  Sales  ^=»218% — Gash  Sale — Evidence. 

Evidence  that  the  seller's  messenger  delivered  a  bond  to  a  broker,  and 
that  another  messenger  called  for  the  purchase  price  within  a  few  hours 
after  sriving  the  broker  time  to  make  the  check  according  to  the  usual 
business  custom,  held  to  sustain  a  finding  that  title  did  not  pass  until 
payment. 

2.  Sales  ^=»2D2(8) — Cash  Sale — ^Waiving  Payment. 

An  apparently  unrestricted  deliver/  of  goods  sold  for  cash  presumably 
waives  the  condition  that  payment  is  necessary  to  pass  title. 

3.  Sales  ^=>218% — Jury  Question — Waiving  Payment. 

Whether  the  condition  that  payment  is  required  to  pass  title  to  goods 
sold  has  been  waived  is  a  jury  question,  especially  where  the  rights  of 
third  parties  have  not  intervened. 

4.  Sales  ^=»202(8) — ^Passing  Title — Waiving  PAYME?rr. 

The  seller  of  a  bond  did  not  waive  payment  as  a  condition  precedent  to 
passing  title,  where  his  messenger  delivered  the  bond  to  a  broker  and 
nil  >LiuM-  messenger,  accordiiiK  to  the  usual  business  custom,  called  to  re- 
ceive payment  a  few  hours  later,  after  allowing  time  for  the  broker  to 
make  entries,  execute  a  check,  etc. 

5.  Payment  $=>22 — Payment  by  Check — Retaking  Goods. 

Accepting  a  buyer's  check  does  not  ordinarily  operate  as  payment,  so  as 
to  prevent  the  seller  from  retaking  the  goods,  if  the  check  is  not  paid. 

Petition  to  Revise  Order  of  and  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 

Petition  by  Louis  R.  Hammerslough  for  reclamation  of  certain  prop- 
erty from  Kzra  P.  Prentice,  as  receiver  in  bankruptcy  of  Clarence  C. 
Perpall.  Order  for  claimant,  and  said  receiver  brings  a  petition  to  re- 
vise and  also  appeals.    Affirmed. 

The  claimant,  Louis  R.  Hammerslouph,  brought  his  petition  for  the  reclama- 
tion from  the  receiver  of  Clarence  C.  Perpall,  doing  business  under  the  name 
of  Clarence  C.  Perpall  &  Co.,  bankrupt,  of  one  flrst-mortgage  30-year  Seattle- 
Everett  5  per  cent,  gold  bond,  due  1930,  of  the  par  value  of  $1,000,  and  num- 
bered 1324. 

The  referee  in  bankruptcy  reported  that  the  claimant  was  entitled  to  the 
bond  in  controversy,  and  this  report  was  confirmed  by  the  District  Court, 
which  made  an  appropriate  order  directing:  that  the  claimant  recover  the  said 
bond  with  the  attached  coupons.  From  the  order  so  made  the  receiver  in 
bankruptcy  brought  his  petition  to  revise  and  also  his  appeal.  The  two  pro- 
ceedings have  been  consolidated  in  this  court. 

^s^For  other  cases  soe  same  topic  &  KBT-NUMBER  in  all  Key- Numbered  Digests  A  Indexes 
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Prior  to  his  failure  the  hankmpt  was  a  member  of  the  Ck>ii80lldated  Stock 
Exchange,  while  the  claimant,  who  was  a  dealer  in  securities,  carried  on  his 
transactions  through  the  firm  of  E.  Bunge  &  Co.  Upon  Saturday,  June  29,  1918, 
the  bankrupt  had  a  conversation  over  the  telephone  with  the  claimant,  the  re- 
sult of  which  was  that  the  claimant  agreed  to  sell  and  the  bankrupt  agreed 
to  buy  the  bond  in  question  at  the  price  of  75%  per  cent,  plus  accrued  interest, 
the  transaction  to  be  closied  upon  the  following  Monday,  July  1st 

In  the  afternoon  of  tlmt  day  the  cashier  of  E.  Bunge  &  Co.  gave  the  bond, 
together  with  a  memorandum  of  pale  from  E.  Bunge  &  Co.  to  the  bankrupt,  to 
one  of  the  Bunge  firm*s  messenger  boys.  The  boy  carried  the  bond,  with 
the  memorandum  attached,  to  the  office  of  the  bankrupt,  where  it  was  de- 
livered to  the  cashier ;  the  boy  continuing  on  his  way  for  the  purpose  of  mak- 
ing other  deliveries  of  securities.  It  appears  to  be  the  practice  in  the  financial 
district  for  deliveries  to  be  made  in  this  manner;  the  boy  again  calling  at 
the  offices  at  which  ho  has  made  deliveries  for  the  purpose  of  receiving  checks 
in  payment  for  the  securities  previously  delivered.  This  practice  is  followed, 
to  the  end  that  business  may  be  expedited,  and  to  permit  the  firms  receiving 
securities  to  make  comparisons,  appropriate  book  entries,  and  draw  the  checks. 
Accordingly  a  messenger  from  E.  Bunge  &  Co.  again  called  at  the  cashier's 
window  of  the  bankrupt  and  received  a  check  drawn  by  the  bankrupt  upon 
the  Continental  Bank  and  in  favor  of  E.  Bunge  &  Co.  in  the  sum  of  $769.17, 
the  purchase  price  of  the  bond  plus  accrued  interest.  This  check  was  taken 
to  the  office  of  E.  Bunge  &  Co.,,  and  that  firm  immediately  deposited  the  same 
to  its  credit  In  the  Continental  Bank.  At  2 :40  p.  m.  of  July  1,  1918,  the  sus- 
pension of  the  bankrupt  was  announced  from  the  rostrum  ot  the  Consolidated 
Stock  Exchange.  Upon  learning  of  this  announcement,  E.  Bunge  &  Co.  demand- 
ed of  the  Continental  Bank  the  payment  of  the  chwk  or  its  certification. 
Neither  of  the  demands  was  met,  and  the  check  was  returned  by  the  bank  to 
E.  Bunge  Si  Co. 

The  testimony  before  the  referee  established  that  the  Bunge  check  was  the 
last  check  drawn  and  delivered  by  the  Perpall  concern  prior  to  its  suspension, 
and  the  testimony  also  established  that  when  the  check  was  drawn  and  de- 
livered the  account  of  Perpall  was  largely  overdrawn.  Following  the  suspen- 
sion above  referred  to,  an  involuntary  petition  in  bankruptcy  was  filed  against 
Clarence  C.  Perpall,  doing  business  under  the  name  of  Clarence  C.  Perpall  & 
Co.  An  adjudication  followed  in  due  course,  and  in  the  meanwhile  Ezra  P. 
Prentice  was  appointed  and  qualified  as  the  receiver  of  the  bankrupt,  and  as 
such  came  into  the  possession  of  the  bond  in  question  as  a  part  of  the  bank- 
rupt's assets. 

Rosenberg  &  Ball,  of  New  York  City  (David  W.  Kahn,  of  New  York 
City,  of  counsel),  for  appellant. 

Samuel  Fleischman,  of  New  York  City,  for  respondent. 

Before  ROGERS  and  MANTON,  Circuit  Judges,  and  KNOX,  Dis- 
trict Judge. 

KNOX,  District  Judge  (after  stating  the  facts  as  above).  In  the 
case  of  Empire  State  Type  Founding  Co.  v.  Grant,  114  N.  Y.  40,  21 
N.  E.  40,  it  was  held  that,  where  a  contract  for  the  sale  of  personal 
property  does  not  provide,  in  express  terms,  that  payment  shall  be 
made  on  delivery,  or  that  payment  and  delivery  shall  not  be  concur- 
rent, the  intent  of  the  parties  must  control,  and  if  from  the  acts  of 
the  parties  and  the  surrounding  circumstances  it  can  be  inferred  that 
it  was  intended  that  payment  and  delivery  should  be  concurrent  acts, 
the  title  will  be  deemed  to  have  remained  in  the  vendor  until  the  con- 
dition of  payment  is  complied  with.  The  court  in  that  case  also  con- 
cluded that  the  question  of  intent  in  such  case  is  one  of  fact. 

[1]  Upon  the  facts  now  imder  consideration,  the  referee,  before 
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whom  the  testimony  was  taken,  has  found  that  the  sale  of  the  bond  in 
question  was  for  cash  or  the  equivalent  of  cash  upon  delivery ;  in  other 
words,  it  has  been  resolved  as  a  question  of  fact  that  before  title  to  the 
bond  should  pass  to  the  bankrupt  there  was  the  necessity  of  the  per- 
formance by  him  of  the  condition  precedent  of  payment.  We  believe 
this  finding  of  the  referee  to  be  entirely  justified  by  the  evidence. 

[2,3]  It  therefore  remains  to  be  determined  if  the  delivery  of  the 
bond  to  the  cashier  of  the  bankrupt  in  the  manner  shown  by  our  recital 
of  the  facts  constituted  a  waiver  upon  the  part  of  the  claimant  of  the 
condition  of  payment.  Unquestionably  it  lay  within  the  power  of  the 
vendor  to  waive  any  condition  imposed  by  him  in  his  original  contract, 
and  we  also  realize  that  an  apparently  unrestricted  and  unconditional 
delivery  of  goods  sold  for  cash  is  presumptive  evidence  of  the  waiver 
of  the  condition  that  payment  should  be  made  on  delivery  in  order 
to  vest  the  title  in  the  purchaser.  Scudder  v.  Bradbury,  106  Mass. 
422;  Hammett  v.  Linneman,  48  N.  Y.  399;  Smith  v.  Lynes,  5  N.  Y. 
41.  Nevertheless,  whether  or  not  there  has  been  a  waiver  of  the  con- 
dition is  a  question  for  the  jury,  and  this  is  particularly  true  when 
the  rights  of  third  persons  have  not  intervened.  Mechem  on  Sales,  § 
549,  and  cases  referred  to  in  footnote. 

[4]  The  transaction  in  the  case  at  bar  was  along  lines  and  in  accord 
with  practices  well  known  and  understood  in  the  financial  district  of 
this  community.  As  has  been  shown,  the  bankrupt  was  a  member  of 
the  Consolidated  Stock  Exchange,  while  the  claimant  was  formerly  a 
member  of  the  New  York  Stock  Exchange,  and  his  agents,  E.  Bunge 
&  Co.,  were  what  are  known  as  "outside  brokers" ;  that  is,  dealers  in 
securities  not  listed  upon  the  local  stock  exchange.  It  would  seem  to 
follow,  at  least  in  the  absence  of  any  proof  to  the  contrary,  that  the 
sale  of  the  Seattle-Everett  bond  was  made  subject  to  the  customs  and 
practices  obtaining  among  dealers  in  securities  within  the  financial  dis- 
trict. Now,  what  happened  here  was  this :  The  sale  of  the  bond  was 
made  upon  Saturday,  June  29th,  and  the  sale  under  the  custom  "car- 
ried" until  Monday,  July  1st;  that  is  to  say,  the  bond  was  deliverable 
upon  Monday  for  cash  or  its  equivalent,  and  upon  Monday  E.  Bunge 
&  Co.,  through  one  of  their  messengers,  did  deliver  the  bond  to  the 
cashier  of  the  bankrupt.  Before  drawing  a  check  for  the  purchase 
price  of  the  bond,  it  was  necessary  for  the  cashier  to  make  his  com- 
parisons and  his  blotter  entries,  whereupon  he  would  draw  the  check 
and  deliver  the  same  to  Bunge  &  Co.*s  messenger.  Instead  of  waiting 
in  the  office  of  the  bankrupt  for  these  details  to  be  attended  to,  the 
messenger  occupied  the  time  in  making  other  deliveries,  and  later  an- 
other messenger  of  the  Bunge  firm  called  to  pick  up  the  check  which, 
when  he  reached  the  bankrupt's  office,  was  awaiting  him. 

In  view  of  the  finding  of  the  referee  as  to  terms  of  sale,  we  believe 
that  the  facts  incident  to  the  delivery  of  the  bond  fall  short  of  consti- 
tuting a  waiver  of  the  condition  of  payment.  From  the  circumstances 
here  present,  no  intent  or  purpose  to  extend  credit  to  the  bankrupt 
arises.  The  claimant  is  in  no  worse  position  than  he  would  have  been 
in,  had  the  messenger  idled  away  his  time  in  the  office  of  the  bank- 
rupt while  waiting  for  the  details  of  making  the  entries  and  drawing 
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^c  check  to  be  completed.     Had  he  remained  there,  he  would  have 

been  entitled  to  receive  a  check  that  would  be  the  equivalent  of  cash, 

and  that  was  what  he  was  entitled  to  receive  when,  in  the  regular  course 

of  business,  he  or  his  substitute  returned  to  the  bankrupt's  office.    As 

is  said  by  Mr.  Mechem,  at  section  551  of  his  work  on  Sales: 

**There  is  always  an  Implied  understanding  that  the  Tendee  is  acting  honestly 
and  that  he  takes  the  goods  subject  to  the  contract.  It  Is  not  necessary,  there- 
fore, that  the  vendor  shall  in  express  terms  declare  that  he  makes  the  de- 
livery conditional ;  it  is  sufficient  if  the  intent  of  the  parties  that  the  deUvery 
is  conditional  can  be  inferred  from  their  acts  and  the  circumstances  of  the 


The  above  conclusions,  as  applicable  to  the  facts  before  us,  we  con- 
sider to  be  supported  by  Empire  State  Type  Founding  Co.  v.  Grant, 
114  N.  Y.  40,  43,  21  N.  E.  40;  Sprague  Canning  Machinery  Co.  v. 
Fuller,  158  Fed.  588,  86  C.  C.  A.  46,  20  Am.  Bankr.  Rep.  157;  In  re 
Pittsburgh  Industrial  Iron  Works  (D.  C.)  179  Fed.  151,  25  Am.  Bankr. 
Rep.  221,  225.  The  referee  has  found  upon  entirely  satisfactory  evi- 
dence that  there  was  no  waiver  here. 

[5]  It  has  previously  been  said  that  when  the  bankrupt  drew  his 
check  for  the  purchase  price  of  the  bond  his  account  was  largely  over- 
drawn, and  the  bank  dishonored  the  check  upon  a  demand  for  its  cer- 
tification or  payment.  The  claimant,  therefore,  never  received  that 
which,  as  a  condition  precedent  to  the  passing  of  title  to  the  bond,  the 
bankrupt  had  agreed  to  give  him;  and  taking  a  check  of  the  buyer 
does  not  ordinarily  operate  as  payment,  to  prevent  the  seller  from  re- 
taking the  goods  if  the  check  is  not  paid.  Nat.  Bank  v.  Railroad  Co., 
44  Minn.  224,  46  N.  W.  342,  560,  9  L.  R.  A.  263,  20  Am.  St.  Rep.  566. 
So  as  to  the  buyer's  note.  Davison  v.  Davis,  125  U.  S.  90,  8  Sup.  Ct. 
825,  31  L.  Ed.  635.  Where  such  prepayment  is  the  express  condition 
of  the  sale,  there  is  no  doubt  that  the  vendor  could  retake  the  goods 
from  the  vendee,  if  the  condition  is  not  performed.  Barrett  v.  Pritch- 
ard,  2  Pick.  (Mass.)  512,  13  Am.  Dec.  449. 

The  order  appealed  from  is  affirmed. 


(256  Fed.  761) 

HUBBARD  BROS.  \Sb  CO.  et  aL  v.  SOUTHERN  PAC.  CO.  et  al. 

SOUTHERN  PAC.  CO.  v.  IJQUIDATORS  OF  OUACHITA  NAT.  BANK  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  10,  1919.) 

No.  3283. 

1.  Cabbibbs  ^=»94(4) — Convebsion  by  Cabbieb— Damages— Interest. 

In  an  action  against  a  railroad  for  conversion  of  cotton,  In  that  the 
railroad  delivered  the  cotton  on  a  forged  bill  of  lading,  Interest  should 
be  allowed  the  plaintiff  only  from  judicial  demand,  and  not  from  date  of 
delivery  of  the  cotton  on  the  forged  bill  of  lading;  the  conversion  not 
being  willful. 

2.  Cabbiebs  ^=»57 — Convebsion  bt  Cabbieb— Damages— Assignee  of  Bill  of 

Lading. 

Where  a  railroad  converted  a  shipment  of  cotton  by  delivering  It  on  a 
forged  bill  of  lading,  a  bank  holding  the  true  bill  of  lading  as  collateral 

Cs>For  otlier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  iDdezes 
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may  recover  from  the  railroad  the  entire  value  of  the  cotton,  with  In- 
terest. 

3.  Carriers  $=>58 — Assignment  op  Bill  of  Lading — Deliveby  on  Shippeb'b 

Forged  Bill  op  Lading — Rights  op  Buyer. 

Where  a  cotton  dealer  sold  cotton  and  drew  on  the  buyer,  placing  the 
true  bills  of  lading  as  collateral  with  a  bank,  and  sending  to  the  pur- 
chaser a  forged  bill  of  lading,  which  the  latter  presented,  obtaining  the 
cotton,  the  buyer  should  be  considered  an  equitable  assignee  of  the  sell- 
er and  is  entitled,  on  recovery  by  bank  of  Judgment  against  the  railroad 
for  conversion,  to  any  balance  after  payment  of  secured  debt. 

4.  Bills  and  Notes  ^=»434 — Signatube»— Notice  op  Genuineness. 

Ordinarily  the  drawee  of  a  bill  of  exchange  must  determine  at  his  peril 
the  genuineness  of  the  signature  of  the  drawer,  and,  if  the  ostensible 
maker  of  a  forged  note  pays  the  note,  he  cannot  recover  the  amount 

5.  Gabbibbs  ^=»71 — Connecting  Gabbiers— Surrender  op  Goods  on  Forged 

Bill  op  Lading — Remedies  op  Gabbieb. 

A  common  carrier  can  recover  against  one  who  receives  goods  upon  a 
forged  bill  of  lading  purporting  to  have  been  issued  by  an  agent  of  an- 
other carrier;  the  law  fixing  liability  resulting  from  such  a  bill  of  lad- 
ing not  undertaking  to  make  each  of  the  agents  of  all  the  lines  an  agent 
of  all  of  the  connecting  lines. 

6.  Cabbiebs  ^=s>71 — Connecting  Cabbiebs— Subbendeb  op  Shipment  on  Forg- 

ed Bill  op  Lading — Liability. 

The  mere  fact  that  a  railroad  had  previously  delivered  cotton  to  a  buy- 
er on  forged  bills  of  lading  does  not  prevent  the  railroad  from  recovering 
from  such  buyer  the  value  of  tlie  cotton  delivered  on  a  forged  bill  of  lad- 
ing purporting  to  have  been  issued  by  a  connecting  carrier,  on  the  ground 
that  the  buyer  was  misled  by  the  negligence  of  the  railroad. 

7.  Cabbiebs  ^=»56 — ^Indobsement  op  Draft— Effect  as  to  Bill  op  Lading 

Attached. 

The  indorsement  of  an  ordinary  draft  for  collection  does  not  make  the 
indorser  a  guarantor  to  the  drawee  of  the  genuineness  of  bills  of  lading 
attached,  nor  of  the  quantity  or  quality  of  the  commodity  shipped. 

8.  Assignments  ^=»50(1) — Draff  on  Particular  Fund — Operation. 

Assuming  that  the  mere  insertion  of  the  words  "against  214  B/C"  in  the 
body  of  a  draft  could  render  it  a  conditional  order  on  a  particular  fund, 
such  could  not  be  the  case  where,  for  a  considerable  time  prior  to  the 
transaction,  there  was  a  running  account  between  the  drawer  and  the 
drawee,  and  at  the  date  of  the  draft  the  drawer  had  a  credit  with  the 
drawee,  and  no  accounts  were  kept  of  particular  shipments  of  cotton, 
the  drawer  having  established  a  credit  with  his  cotton  business  as  a  basis, 
and  the  drawee  was  reimbursed  by  and  made  a  profit  out  of  the  cotton. 

9.  Carriers  ^=»55 — Draft  and  Bill  of  Lading — Negotiability. 

The  insertion  of  the  figures  and  letters  "against  214  B/C*'  in  the  face  of 
a  draft,  to  which  was  attached  a  bill  of  lading  for  214  bales  of  cotton, 
did  not  destroy  its  characteristics  as  a  negotiable  instrument  in  Louisi- 
ana or  New  York  where  the  Uniform  Negotiable  Instruments  Law  was 
in  force,  being  merely  Indicative  of  a  particular  fund  out  of  which  reim- 
bursement was  to  be  made. 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  I^ouisiana ;  George  W.  Jack,  Judge. 

Suit  by  Hubbard  Bros.  &  Co.  and  others  against  the  Southern  Pa- 
cific Company  and  the  Liquidators  of  the  Ouachita  National  Bank  and 
Monroe  National  Bank.  The  liquidators  of  the  Ouachita  National 
Bank  and  the  Southern  Pacific  Company  file  cross-bills.  From  a 
judgment  in  favor  of  the  liquidators  of  the  Ouachita  National  Bank 
against  the  Southern  Pacific  Company,  and  in  favor  of  the  Southern 

^S9For  other  cases  see  same  topic  &  KEY- fl UMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Pacific  Company  against  plaintiiT,  the  Southern  Pacific  Company  and 
the  plaintiff  appeal.    Modified  and  affirmed. 

Hughes,  Rounds,  Schurman  &  Dwight,  of  New  York  City,  and 
Howe,  Fenner,  Spencer  &  Cocke,  of  New  Orleans,  La.  (Charles  Payne 
Fenner,  of  New  Orleans,  La.,  on  the  brief),  for  appellants  Hubbard 
Bros.  &  Co.  and  others. 

George  Denegre,  Victor  Leovy,  and  Henry  H.  Chaffe,  all  of  New 
Orleans,  La.,  for  appellant  Southern  Pac.  Co. 

Farrar,  Goldberg  &  Dufour,  of  New  Orleans,  La.,  and  Hudson, 
Potts,  Bernstein  &  Sholars,  of  Monroe,  La.  (Abraham  Goldberg,  of 
New  Orleans,  La.,  and  Henry  Bernstein,  of  Monroe,  La.,  on  the 
brief),  for  appellees  liquidators  of  the  Ouachita  National  Bank  and 
others. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.     H.  L.  Bandy,  in  1904  and  prior  thereto, 

was  engaged  at  Monroe,  La.,  in  buying  and  selling  cotton.    On  August 

15,- 1904,  Bandy  discounted  at  the  Monroe  National  Bank  a  draft  for 

$9,000,  drawn  by  him  on  Hubbard  Bros.  &  Co.,  of  New  York.    The 

body  of  the  draft  was  in  this  form : 

"Pay  to  the  order  of  T.  E.  Flourney,  cashier,  nine  thousand  dollars,  value 
received,  and  charge  the  same  to  account  of  against  214  B/C." 

To  the  draft  were  attached,  indorsed  in  Wank,  documents,  after- 
wards ascertained  to  be  forgeries,  in  the  form  of  bills  of  lading  for 
214  bales  of  cotton,  issued  to  Bandy  by  the  Vicksburg,  Shreveport 
&  Pacific  Railway  Company,  at  Monroe,  for  shipment  to  New  York 
via  issuing  company  and  Southern  Pacific  Railroad  and  steamship 
lines,  consigned  "to  shipper's  order,  notify  Hubbard  Bros.,"  purport- 
ing to  be  signed  by  W.  G.  Wallace,  then  the  agent  of  issuing  company 
at  Monroe.    The  draft  was. paid  upon  presentation. 

In  September  Bandy  purchased  at  New  Orleans  214  bales  of  cot- 
ton, which,  under  his  instructions,  were  shipped,  via  the  Southern 
Pacific  Company  steamship  line,  from  New  Orleans  to  New  York; 
a  bill  of  lading  being  issued  "to  shipper's  order,  notify  Hubbard  Bros.," 
the  cotton  having  the  same  identifying  marks  as  in  the  forged  bills 
of  lading  for  214  bales.  To  cover  the  purchase  price  of  the  cotton, 
the  seller  drew  a  draft  on  Bandy,  through  the  Ouachita  National  Bank, 
attaching  bills  of  lading  covering  the  214  bales  of  cotton.  Bandy 
gave  his  check  on  the  bank  for  the  amotmt ;  the  check  being  charged 
to  him,  and  the  bills  of  lading  being  retained  as  security.  The  South- 
cm  Pacific  Company,  upon  surrender  of  the  forged  bills  of  lading, 
delivered  to  Hubbard  Bros.  &  Co.,  the  214  hales  of  cotton  shipped  from 
New  Orleans. 

About  August  29,  1904,  Bandy  forwarded  to  Hubbard  Bros,  by 
roistered  mail,  indorsed  in  Uank,  another  iorged  bill  of  lading  of  the 
same  character  as  the  other  forged  instruments,  for  100  bales  of  cot- 
ton. Bandy  wrote  Hubbard  Bros.  &  Co.  that  he  would  draw  against 
this  bill  of  lading  when  he  arranged  for  the  shipment  of  other  cotton. 
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On  Aufifust  31,  1904,  Bandy  discounted  with  the  Ouachita  National 
Bank  a  draft  upon  Hubbard  Bros.  &  Co.  for  $19,700;  the  draft  beings 
in  the  ordinary  form.  To  the  draft  were  attached  bills  of  lading, 
covering  301  bales  of  cotton.  This  cotton  is  not  involved  in  this 
suit.  The  draft,  however,  was  for  a  larger  sum  than  would  be  cov- 
ered by  the  301  bales,  and  was  drawn,  also,  with  reference  to  the 
forged  bills  of  lading  for  100  bales  hereinbefore  mentioned.  In  Octo- 
ber, Bandy  purchased  in  New  Orleans  100  bales  of  cotton,  which  were 
shipped,  via  the  Southern  Pacific  Company,  to  New  York;  a  bill  of 
lading  "to  shipper's  order,  notify  Hubbard  Bros.  &  Co.,"  beings 
issued,  the  cotton  being  identified  by  the  same  marks  as  were  on  the 
forged  instrument  forwarded  Hubbard  Bros.  &  Co.  on  August  29th. 
To  cover  the  price  of  this  100  bales  of  cotton  shipped  to  New  York, 
the  seller  drew  a  draft  on  Bandy,  and  attached  thereto  the  bill  of 
lading  for  the  cotton.  Bandy  gave  his  check  on  the  Ouachita  Bank 
for  the  amount,  which  was  charged  to  him;  the  bill  of  lading  beings 
retained  as  collateral  security.  On  October  25th  this  100  bales  of  cot- 
ton was  delivered  by  the  Southern  Pacific  Company  to  Hubbard  Bros^ 
upon  surrender  of  the  forged  bill  of  lading  for  100  bales. 

Hubbard  Bros.  &  Co.  instituted  in  the  Western  district  of  Louisiana 
a  suit  against  the  Southern  Pacific  Company,  and  the  two  national 
banks  involved,  setting  up  the  facts  stated,  together  with  other  facts 
to  be  referred  to,  and  sought  an  adjudication  of  the  rights  of  all 
parties.     The  several  claims  may  be  thus  stated: 

(1)  The  Ouachita  National  Bank,  through  its  liquidators,  asked 
for  a  judgment  against  the  Southern  Pacific  Company  for  the  value 
of  the  314  bales  of  cotton  for  which  it  held  bills  of  lading,  with  inter^ 
est  from  the  date  of  its  delivery  to  Hubbard  Bros.  &  Co. 

(2)  The  Southern  Pacific  Company  sought  judgment  against  Hub- 
bard Bros.  &  Co.  for  the  value  of  all  of  the  cotton  delivered  to  them 
on  the  forged  bills  of  lading.  Hubbard  Bros.  &  Co.  denied  their  lia- 
bility  for  the  cotton  so  delivered. 

(3)  Hubbard  Bros.  &  Co.  also  claimed  that,  in  the  event  they  were 
to  be  held  liable  to  the  Southern  Pacific  Company,  they  should  have 
a  judgment  against  the  Monroe  National  Bank  for  the  amount  of 
the  draft  for  $9,000  which  they  paid  to  that  bank,  with  interest. 

Judgment  was  rendered :  In  favor  of  the  liquidators  of  the  Ouachi- 
ta National  Bank  against  the  Southern  Pacific  Company  for  $17,232.- 
42,  with  interest  at  5  per  cent,  from  the  respective  dates  of  delivery 
of  the  cotton  to  Hubbard  Bros.  &  Co.  until  paid;  and  in  favor  of 
the  Southern  Pacific  Company  against  Hubbard  Bros.  &  Co.  for  the 
same  amount,  with  like  interest ;  and  against  Hubbard  Bros.  &  Co.  on 
their  claim  against  the  Monroe  National  Bank. 

[1]  The  judgment  of  the  Ouachita  National  Bank  against  the 
Southern  Pacific  Company  is  not  attacked,  except  that  it  is  contended 
that  interest  should  be  from  judicial  demand,  instead  of  from  the 
date  of  the  delivery  of  the  cotton  by  the  Southern  Pacific  Company  to 
Hubbard  Bros.  &  Co.  That  which  the  Ouachita  National  Bank  is 
entitled  to  recover  is  its  damages ;  and  if  interest  be  calculated  from 
the  date  the  cotton  was  delivered  to  Hubbard  Bros.  &  Co.,  it  would 
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be  benefited  by  the  conversion.  In  November,  1904,  the  bank  made 
demand  on  the  Southern  Pacific  Company  for  the  cotton.  This  date, 
rather  than  the  date  of  the  legal  conversion,  or  the  date  of  judicial 
demand,  would  appear  to  be  the  proper  date  for  the  interest  to  begin. 
By  adopting  this  date,  the  bank  will  be  made  whole.  While  the  South- 
em  Pacific  Company,  in  legal  contemplation,  converted  the  cotton 
when  it  was  delivered  to  Hubbard  Bros.  &  Co.,  the  circumstance  that 
the  conversion  was  not  willful  makes  a  difference  the  law  seems  to 
recognize.    38  Cyc.  2101. 

[2,  3]  The  amount  which  the  Southern  Pacific  Company  must  pay 
to  the  Ouachita  Bank  is  the  measure  of  the  liability  of  Hubbard  Bros. 
&  Co.  to  the  Southern  Pacific  Company.  The  Ouachita  Bank,  holding 
the  bills  of  lading  as  collateral,  may  recover  the  entire  value  of  the 
cotton,  with  interest.  Hubbard  Bros.  &  Co.,  as  equitable  assignee  of 
Bandy,  would  be  entitled  to  any  balance  after  the  payment  of  the 
secured  debt ;  but  it  appears  that  the  debt,  with  interest,  exceeds  the 
recovery. 

Hubbard  Bros.  &  Co.  contend  that,  nothwithstanding  the  cotton 
was  delivered  to  them  on  forged  bills  of  lading,  the  Southern  Pacific 
Company  should  not  recover.  Propositions  are  made:  (1)  That  a 
concern  issuing  a  hill  of  lading  must  be  held  to  know  its  own  signa- 
ture, and  must  take  the  consequences  of  a  mistake;  (2)  that  the 
prior  course  of  business,  by  which  several  shipments  of  cotton  were 
delivered  to  Hubbard  Bros.  &  Co.  on  forged  bills  of  lading,  constitutes 
negligence  upon  the  part  of  the  Southern  Pacific  Company,  estopping 
them  from  recovery;  (3)  that  the  Southern  Pacific  Company  is  es- 
topped by  the  delay  in  presenting  the  claim  against  Hubbard  Bros. 
&  Co. 

[4,  5]  1.  It  is  contended  that  the  same  rules  should  be  applied  to 
bills  of  lading  as  to  bills  of  exchange.  Ordinarily  the  drawee  of  a 
bill  of  exchange  must  determine  at  his  peril  the  genuineness  of  the 
signature  of  the  drawer.  If  the  ostensible  maker  of  a  forged  note  pays 
the  note,  he  cannot  recover  the  amount.  United  States  v.  Bank  of 
Georgia,  10  Wheat.  333,  6  L.  Ed.  334;  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33;  Cook  v.  United  States,  91  U.  S.  389,  23  L.  Ed. 
237.  The  reasoning  by  analogy  cannot  be  made  to  control,  in  the 
face  of  definite  decisions  holding  that  a  common  carrier  can  recover 
against  a  person  who  receives  goods  upon  a  forged  bill  of  lading. 
Among  the  cases  may  be  cited  N.  Y.  Central  Railroad  v.  Bank  of  Holly 
Springs,  195  Fed.  456,  115  C.  C.  A.  358;  L.  &  N.  R.  R.  Co.  v.  McKay 
&  Morgan,  133  Tenn.  503,  182  S.  W.  585.  The  reasoning  to  which 
appellant  appeals,  based  on  the  suggestion  that  a  corporation  is  better 
able  to  know  its  signature  than  any  one  dealing  with  it,  cannot  be 
made  to  apply  to  the  bills  of  lading  in  question.  The  forged  bills  of 
lading  appear  on  their  face  to  have  been  issued  by  an  agent  of  the 
Vicksburg  &  Shreveport  Railroad  Company.  Under  the  law  this 
agent  had  a  right  to  give  a  bill  of  lading  binding  upon  its  direct  and 
its  mediate  connections.  To  bind  a  connecting  carrier,  it  is  not  neces- 
sary that  the  agent  of  the  issuing  company  should  be  an  agent  of 
the  connecting  company.     The  law  fixes  the  liability  resulting  from 


112  1(58  C.  C.  A.  RErORTS 

such  a  bill  of  lading,  but  does  not  undertake  to  make  each  of  the 
agents  of  all  of  the  lines  an  agent  of  all  of  the  connecting  lines.  It 
is  quite  impossible  for  a  carrier  to  be  familiar  with  the  signatures  of 
all  of  the  agents  of  all  of  the  carriers  in  the  United  States. '  Any  rule, 
based  upon  an  assumed  ability  of  the  company  charged  with  the  re- 
sponsibility to  know  a  signature  better  than  an  individual  asserting 
a  claim  against  it,  must  be  held  without  merit,  when  the  circumstances 
negative  the  possibility  of  such  knowledge. 

[6]  2.  The  evidence  discloses  that,  in  addition  to  the  bills  of  lading 
for  214  bales  of  cotton,  and  the  bill  of  lading  for  100  bales  of  cotton, 
hereinbefore  mentioned,  forged  bills  of  lading  for  some  hundreds  of 
other  bales  had  been  presented  by  Hubbard  Bros.  &  Co.  to  the  South- 
ern Pacific  Company,  and  cotton  delivered  on  them.  It  appears,  also, 
that  genuine  bills  of  lading  were,  as  to  all  of  this  cotton,  issued  by  the 
Southern  Pacific  Company  or  a  connecting  line,  but  that  these  gen- 
uine bills  have  never  been  presented.  These  facts  suggest  the  possi- 
bility of  looseness  in  the  conduct  of  the  business  of  the  Southern 
Pacific  Company,  and  in  that  of  Hubbard  Bros.  &  Co.;  but  they  do 
not  indicate  that  Hubbard  Bros.  &  Co.  have  suffered,  or  have  been 
misled,  by  the  negligence  of  the  Southern  Pacific  Company.  The  fact 
that  Hubbard  Bros.  &  Co.  have  received  several  hundred  bales  of  cot- 
ton upon  forged  bills  of  lading,  and  have  never  been  made  to  account 
for  the  cotton  thus  received,  is  hardly  a  sufficient  basis  for  demand- 
ing that  all  subsequent  forged  bills  of  lading  should  have  the  effect  of 
genuine  bills. 

3.  Discovery  of  the  forgery  and  institution  of  suit  were  within  a 
reasonable  time,  and  there  is  nothing  to  indicate  that  Hubbard  Bros. 
&  Co.  were  damaged  by  delay. 

The  Claim  against  Monroe  Bank. 

[7]  The  claim  of  Hubbard  Bros.  &  Co.  against  the  Monroe  Na- 
tional Bank  is  based  upon  the  propositions:  (1)  That  the  draft,  as 
drawn,  is  not  a  negotiable  instrument ;  (2)  that  the  figures  and  letters 
"214  B/C,"  in  the  body  of  the  draft,  make  the  attached  forged  bills 
of  lading  for  214  bales  of  cotton  parts  of  the  draft ;  (3)  that  the  in- 
dorsement of  the  draft  by  the  Monroe  Bank  made  the  bank  a  guar- 
antor in  every  respect,  except  as  to  the  signature  of  the  drawer.  The 
indorsement  of  an  ordinary  draft  for  collection  does  not  make  the 
indorser  a  guarantor  to  the  drawee  of  the  genuineness  of  the  bills  of 
lading  attached,  nor  of  the  quantity  or  quality  of  the  commodity 
shipped. 

[8,9]  Whatever  question  may  have  existed  with  reference  to  the 
rule,  recent  decisions  have  placed  the  matter  beyond  doubt.  In 
Springs  v.  Hanover  National  Bank,  209  N.  Y.  224,  103  N.  E.  156,  52 
L.  R-  A.  (N.  S.)  241,  the  cases  are  reviewed  and  this  conclusion  reach- 
ed. The  opinion  refers  to  the  fact  that  there  are  decisions  in  Texas, 
North  Carolina,  Mississippi,  and  Alabama  to  the  contrary.  The  de- 
cisions in  conflict  in  at  least  three  of  the  states  have  been  overruled. 
Blaisdell  v.  Bank,  96  Tex.  629,  75  S.  W.  292,  62  L.  R.  A.  968,  97  Am. 
St.  Rep.  944;  Mason  v.  Nelson,  148  N.  C.  492,  62  S.  E.  625,  18  L.  R. 
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A.  (N.  S.)  1221,  128  Am.  St.  Rep.  635 ;  Cosmos  Cotton  Co.  v.  Bank, 
171  Ala.  394,  54  South.  621,  32  L.  R.  A.  (N.  S.)  1173,  Ann.  Cas.  1913B, 
42.  There  being  no  question  of  good  faith  on  the  part  of  the  Monroe 
Bank  involved,  the  authorities  cited  leave  for  determination  only 
whether  the  insertion  of  the  figures  and  letters  "214  B/C"  in  the  face 
of  the  draft  destroys  its  characteristics  as  a  negotiable  instrument, 
with  resulting  liability  on  the  part  of  the  bank  as  for  money  re- 
ceived from  the  drawee  under  a  mistake  of  fact. 

At  the  time  of  the  transaction,  the  Uniform  Negotiable  Instruments 
Law  was  in  force  both  in  New  York  and  Louisiana.  Therein  a  bill 
of  exchange  is  defined : 

"A  bill  of  exchange  is  an  unconditional  order  in  writing  addressed  by  one 

person  to  another,  signed  by  the  person  giving  it,  requiring  the  person  to 

whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed  and  determinable  future 

time,  a  sum  certain  of  money  to  order  or  to  bearer."    ConsoL  Laws  N.  Y. 

c.  38,  i  210;  AcU  La.  1904,  No.  64,  {  126. 

The  act  further  provides : 

"An  nnqnalifled  order  or  promise  to  pay  Is  unconditional  within  the  mean- 
ing of  this  chapter,  though  coupled  with:  (1)  An  indication  of  a  particular 
fond  out  of  which  reimbursement  is  to  be  made,  or  a  particular  account  to 
be  debited  with  the  amount;  or  (2)  a  statement  of  the  transaction  which 
giTes  rise  to  the  instrument.  But  an  order  or  promise  to  pay  out  of  a  par- 
ticular fund  is  not  unconditionaL"  ConsoL  Laws  N.  Y.  c.  38,  §  22 ;  Laws  La. 
1904,  No.  64,  i  3. 

Appellants  agree  that,  under  the  English  cases,  the  draft  in  question 
would  be  held  a  negotiable  instrument.  See  Guaranty  Trust  Co.  v. 
Haimay,  210  Fed.  810,  127  C.  C.  A.  360.  But  they  insist  that  the  law 
as  developed  in  the  United  States  is  different.  Appellants  cite  Hoff- 
man V.  Bank,  12  Wall.  181,  20  U  Ed.  366;  Goetz  v.  Bank,  119  U, 
S.  551,  7  Sup.  Ct.  318,  30  L.  Ed.  515;  Varney  v.  Bank,  119  La.  943, 
44  South.  753,  13  I<.  R.  A.  (N.  S.)  337 ;  and  Springs  v.  Bank,  209  N. 
Y.  224,  103  N.  E.  156,  52  U  R.  A.  (N.  S.)  241.  In  each  of  these 
cases  the  drawee  was  held  liable.  In  the  opinion  in  each  case  was  a 
suggestion  that  there  was  no  reference  in  the  face  of  the  draft  to  the 
bills  of  lading.  The  expressions  may  properly  be  used  in  argument, 
but  in  neither  case  was  the  point  now  discussed  under  consideration, 
and  no  great  weight  can  be  accorded  them.  Other  cases  cited  by 
appellant  may  be  differentiated,  or,  if  not,  they  are  against  the  weight 
of  recent  authority. 

The  following  cases  apparently  put  the  matter  beyond  doubt :  "\\Tiit- 
ney  v.  Eliot  Bank,  137  Mass.  351,  50  Am.  Rep.  316;  Redman  v. 
Adams,  51  Me.  433 ;  First  Nat.  Bank  v.  Lightner,  74  Kan.  736,  88 
Pac.  59.    In  the  last-named  case  the  authorities  are  reviewed. 

If  the  mere  insertion  of  the  words  "against  214  B/C  in  the  body 
of  the  draft,  without  grammatical  connection  with  the  balance  of  the 
instrument,  could,  under  any  circumstances,  render  an  otherwise  or- 
dinary draft  a  conditional  order  on  a  particular  fund,  that  effect  could 
not  follow,  in  view  of  the  facts  developed  in  this  case.  The  evidence 
discloses  that,  for  a  considerable  time  prior  to  the  transaction  here 
reviewed,  there  was  a  running  account  between  Hubbard  Bros.  &  Co. 
and  Bandy,  and  at  the  date  of  the  draft  Bandy  had  a  credit  with  Hub- 
168  C.O.A.— 8 
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bard  Bros.  &  Co.  No  accounts  were  kept  with  particular  shipments 
of  cotton.  With  his  cotton  business  as  a  basis,  Bandy  had  established 
a  credit,  and  Hubbard  Bros.  &  Co.  were  reimbursed  by,  and  made 
a  profit  out  of,  the  cotton  from  the  sale  of  which  they  were  reim- 
bursed. The  insertion  of  "214  B/C"  cannot  he  held  more  than  "an 
indication  of  a  particular  fund  out  of  which  reimbursement  is  to  be 
made." 

The  judgment  is  so  modified  that  interest  on  the  amount  adjudged 
against  the  Southern  Pacific  Company  in  favor  of  the  Ouachita  Na- 
tional Bank,  and  against  Hubbard  Bros.  &  Co.  in  favor  of  the  South- 
em  Pacific  Company,  shall  run  from  November  30,  1904,  and,  as 
so  modified,  it  is  affirmed. 

Modified  and  affirmed. 


(256  Fed  768) 

PANAMA  R.  CO.  v.  CURRAN  et  aL 

(Oircalt  Ck>nrt  of  Appeals,  Fifth  Circuit    March  24,  1919.) 

No.  3237. 

1.  Exceptions,   Bnx  of  ^=s>36(1) — ^Time  fob  Presenting— Statute— Canal 

Zone. 

The  provision  of  Panama  Canal  Act  Aug.  24,  1912,  that  the  appellate 
Jurisdiction  of  the  Circuit  Court  of  Appeals  on  appeals  from  the  District 
Court  of  the  Canal  Zone  may  be  exercised  in  the  same  manner,  as  neiirly 
as  practicable,  as  in  reviewing  judgments  of  the  District  Courts  of  the 
United  States,  shows  that  the  eariier  provision  of  the  same  section,  that 
existing  laws  of  the  Canal  Zone  should  be  applicable  to  practice  in  new 
courts,  was  not  intended  to  make  applicable  to  appeals  to  the  Circuit  Court 
of  Appeals  Code  Civ.  Proc.  Canal  Zone,  §  136,  requiring  bills  of  excep- 
tion for  review  by  the  Supreme  Court  of  the  Canal  Zone  to  be  presented 
to  trial  court  within  10  days. 

2.  Appeal  and  Ebbor  €=>709 — Costs  ^=»108 — Secueitt— Discbetion  of  Coxtbt 

—Recobd— Evidence. 

The  executive  order  of  August  14, 1914,  relating  to  the  Canal  Zone^  that 
plaintiff  in  aiiy  suit  may  be  required  to  give  security  for  costs,  does  not 
require  such  security  whenever  moved  for  by  defendant,  but  confers  on 
the  court  discretion  to  exercise  the  power,  and  his  denial  of  a  motion  to 
compel  a  resident  plaintiff  to  give  security  will  not  be  reversed,  where  the 
record  does  not  contain  the  evidence  on  the  hearing  of  the  motion. 

8.  Appeal  and  Ebrob  ^=»684(2)— Discbetion  of  Tbial  CotTBT— Motioit  fob 

Continuance. 

The  overruling  of  a  motion  for  a  second  continuance  will  not  be  re- 
versed, where  the  evidence,  if  any,  adduced  on  the  hearing,  is  not  in  tne 
record,  so  that  there  is  no  showing  that  the  ruling  was  Improper. 
4.  Railboads  <&»51/^,  New,  vol.  6A  Key-No.  Seriea— Liabilitt  fob  Tobtb— 
Government  as  Stock holdeb. 

Since  Act  June  25,  1910,  Act  Aug.  24,  1912.  f  6  (Comp.  St  f  10042),  ahd 
other  statutes  and  regulations  and  rulings,  indicate  an  intention  to  pre- 
serve the  corporate  existence  of  the  Panama  Railroad  Company,  though 
the  government  owns  all  its  stock,  that  corporation  may  be  sued  by  a 
private  individual  for  injuries  caused  by  the  negligence  of  its  employes. 

6.  COBPOBATIONS  ^=»491 — LIABILITY  FOB  TOBTS— UlTBA  VIBES  ACT. 

A  corporation  cannot  escape  liability  for  negligent  conduct  of  a  busi- 
ness in  which  it  engages,  by  showing  that  it  was  not  authorized  to  c&rry 
on  that  business. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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6.  Railroads  «s»281(1) — Injuries  to  Thhpd  Person— Nbougbnoe  op  Em- 
ploys. 

EMdence  that  employes  of  the  Panama  Railroad  Ck>mpany  oiled  the 
floor  of  a  commissary  operated  by  it,  so  as  to  make  it  dangerously  slip- 
pery, as  a  result  of  which  a  customer  was  injured,  establishes  negli- 
gence for  which  the  corporation  was  liable,  under  the  law  of  the  Canal 
Zone. 

In  Error  to  the  District  Court  of  the  Canal  Zqne ;  Wm.  H.  Jackson, 
Judge. 

Action  by  Mrs.  T.  T.  Curran  and  husband  against  the  Panama  Rail- 
road Company.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Frank  Feuille,  of  Ancon,  C.  Z.,  and  Walter  F.  Van  Dame,  of  Bal- 
boa Heights,  C.  Z.,  for  plaintiff  in  error 

Stevens  Ganson  and  Theodore  C.  Hinckley,  both  of  Panama,  R.  P., 
for  defendants  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.    This  is  a  writ  of  error  sued  out  by  the 
Panama  Railroad  Company  (which  will  be  referred  to  as  the  defend- 
ant) to  obtain  a  review  of  a  judgment  rendered  against  it  in  favor  of 
Mrs.  T.  T.  Curran  and  her  husband,  T.  T.  Curran  (who  will  be  re-" 
ferred  to  as  the  plaintiffs). 

[1]  The  judgment  was  rendered  on  the  28th  day  of  November, 
1917.  By  an  order  entered  on  the  same  day  the  court  allowed  20  days 
for  a  bill  of  exceptions.  A  bill  of  exceptions  was  presented  and  al- 
lowed within  that  time.  It  was  not  presented  within  10  days  after 
November  28,  1917.  The  defendants  in  error  move  that  the  bill  of  ex- 
ceptions be  stricken,  on  the  ground  that  it  was  not  presented  to  the 
judge  within  10  days  after  the  court  was  informed  that  a  bill  of  excep- 
tions was  desired  and  a  memorandum  to  that  effect  was  entered,  as  re- 
quired by  section  136  of  the  Code  of  Civil  Procedure  of  the  Canal 
Zone  with  reference  to  bills  of  exceptions  for  the  review  of  final  judg- 
ments by  the  Supreme  Court  of  the  Canal  Zone.  The  claim  that  the 
statute  just  referred  to  is  applicable  is  based  upon  the  provision  of  sec- 
tion 9  of  the  Panama  Canal  Act  of  August  24,  1912  (37  Stat.  565,  c. 
390  [Comp.  St.  §  10045]),  that  "all  existing  laws  in  the  Canal  Zone 
governing  practice  and  procedure  in  existing  courts  shall  be  applica- 
ble and  adapted  to  the  practice  in  the  new  courts.**  The  same  section 
of  the  statute  which  contains  the  just-quoted  provision  contains  also 
the  provision  which  confers  on  this  court  appellate  jurisdiction  to  re- 
view final  judgments  of  the  District  Court  of  the  Canal  Zone  in  the 
classes  of  cases  stated.  A  part  of  the  latter  provision  is  that  such  ap- 
pellate jurisdiction  "may  be  exercised  by  said  Circuit  Court  of  Appeals 
in  the  same  manner,  under  the  same  regulations,  and  by  the  same 
procedure  as  nearly  as  practicable  as  is  done  in  reviewing  the  final 
judgments  and  decrees  of  the  District  Courts  of  the  United  States.** 
The  last-quoted  provision  makes  it  quite  plain  that  the  first-quoted  one 
does  not  include  the  manner  of  bringing  cases  from  the  District  Court 
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of  the  Canal  Zone  to  this  court.  The  explicit  statement  that  the  ap- 
pellate jurisdiction  conferred  may  be  exercised  "in  the  same  manner, 
under  the  same  regulations,  and  by  the  same  procedure  as  nearly  as 
practicable  as  is  done  in  reviewing  the  final  judgments  and  decrees  of 
the  district  courts  of  the  United  States/*  shows  that  existing  laws  of 
the  Canal  Zone  were  not  intended  to  be  made  applicable  to  an)rthing 
done  after  judgment  looking  to  a  review  by  this  court.  Hudson  v. 
Parker,  156  U.  S.  277,  15  Sup.  Ct.  450,  39  L.  Ed.  424;  Detroit  United 
Railway  v.  Nichols,  165  Fed.  289,  91  C.  C.  A.  257.  The  bill  of  excep- 
tions is  not  subject  to  be  stricken  on  the  ground  stated  in  the  motion 
made  to  that  end. 

[2]  The  court  overruled  a  motion  of  the  defendants  that  the  plain- 
tiffs be  required  to  deposit  security  for  the  costs  of  the  suit.  The  mo- 
tion was  based  upon  the  followmg  provision  of  an  executive  order  of 
the  President  issued  on  August  14,  1914: 

"Section  1.  The  plain  tiff  in  any  civU  suit,  or  special  proceedings,  may  be 
ruled  to  give  security  for  the  costs  upon  motion  of  the  defendant,  or  of  any 
officer  of  the  court  interested  in  the  costs  accruing  in  such  suit ;  and  if  sncli 
rule  be  entered  against  the  plaintiff,  and  he  fail  to  comply  therewith,  within 
the  time  prescribed  by  the  court  or  Judge  thereof,  the  suit  shaU  be  dis^ 
missed." 

The  terms  of  the  quoted  order  are  such  as  to  indicate  that  it  was  not 
intended  to  require  that  an  order  be  made  that  the  plaintiff  give  se- 
curity for  the  costs  whenever  moved  for  by  a  defendant,  and  that  an 
exercise  of  the  power  conferred  was  left  to  the  discretion  of  the  court. 
The  complaint  in  the  cause  described  the  plaintiffs  as  residents  of  the 
Canal  Zone.  The  record  does  not  disclose  what,  if  any,  evidence  was 
adduced  on  the  hearing  of  the  motion  in  question.  There  was  evi- 
dence in  the  trial  to  the  effect  that  the  plaintiffs  were  residents  of  the 
Canal  Zone.  The  quoted  order  is  not  to  be  given  the  effect  of  putting 
it  in  the  power  of  a  defendant  to  make  a  resident  plaintiff's  right  to 
prosecute  a  suit  dependent  upon  his  giving  security  for  the  costs.  It 
is  not  made  to  appear  that  there  was  any  abuse  of  discretion  in  the  dis- 
position made  of  the  motion. 

[3]  In  reference  to  the  complaint  as  to  the  action  of  the  court  in 
overruling  a  motion  of  the  defendant  for  a  second  continuance  of  the 
cause  no  more  need  be  said  than  that  it  is  not  made  to  appear  by  the 
record  that  that  ruling  was  an  improper  one.  It  is  not  disclosed  what, 
if  any,  evidence  was  adduced  on  the  hearing  of  that  motion. 

[4]  The  action  was  for  the  recovery  of  damages  claimed  to  have  re- 
sulted from  injuries  sustained  by  Mrs.  Curran  in  consequence  of  her 
slipping  and  falling  on  the  floor  of  the  defendant's  commissary  or 
store  in  the  village  of  Pedro  Miguel,  Canal  Zone,  while  she  was  tihere 
for  the  purpose  of  making  purchases.  The  alleged  injuries  were  at- 
tributed to  the  negligence  of  the  defendant  in  permitting  the  floor  to 
be  in  a  dangerously  slippery  condition.  The  right  of  the  plaintiffs  to 
maintain  the  action  was  brought  into  question  on  the  ground  that  the 
store  or  commissary  at  which  the  injuries  complained  of  occurred  was 
not  being  operated  by  the  defendant  under  its  charter  and  by-laws,  but, 
at  the  time  of  the  injuries  alleged  and  for  some  years  prior  thereto, 
was  operated  by  the  defendant  as  an  agency  of  the  government  of  the 
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United  States  in  the  construction  and  operation  of  the  Panama  Canal, 
On  the  cross-examination  of  R.  K.  Morris,  a  witness  for  the  defendant, 
he  stated : 

"The  commissaries  are  merely  general  stores  for  the  benefit  of  the  em- 
ploy^ of  the  Panama  Railroad  and  the  Panama  Canal.  All  of  the  em- 
ployes have  the  privilege  of  going  there  for  the  purpose  of  buying.  The 
goods  at  the  Pedro  Miguel  commissary  are  all  bought  by  the  Panama  Rail- 
road. The  commissaries  are  owned  by  the  Panama  Railroad  Company,  and 
the  proceeds  of  the  sale  of  these  goods  go  to  the  railroad,  and  the  railroad 
uses  that  money  in  paying  the  employ^  and  in  buying  other  goods.  All  of 
the  employ^  of  the  Pedro  Miguel  commissary  are  paid  by  the  Panama  Rail- 
road, including  the  employes  who  oil  the  floors.  The  Pedro  Miguel  has  been 
in  operation  since  1912  in  its  present  site.  We  had  a  commissary  there  since 
1905." 

The  defendant  is  a  New  York  corporation.  All  its  capital  stock  is 
owned  by  the  United  States.  Thirteen  of  the  shares  stand  in  the  names 
of  the  directors  of  the  company.  Each  of  the  directors  for  the  time 
being  gives. to  the  Secretary  of  War  an  irrevocable  power  of  attorney 
to  transfer  the  stock  standing  in  his  name  at  any  time.  This  enables 
that  official,  when  the  holder  of  a  share  ceases  to  be  a  director,  to  trans- 
fer it  to  the  succeeding  director.  In  the  manner  indicated  the  govern- 
ment absolutely  controls  the  operations  of  the  company.  An  intention 
to  preserve  the  existence  of  the  defendant  as  a  private  corporation  has 
been  clearly  manifested  in  acts  of  Congress,  some  only  of  which  need 
be  mentioned.  Act  June  25,  1910,  c.  384,  making  appropriation  for 
sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending 
June  30,  1911  (36  Stat.  771),  contains  an  item  of  $2,000,000  "for  the 
payment  of  the  cost  of  relocating  the  Panama  Railroad,  including  sal- 
aries, wages,  material,  and  supplies,  and  all  other  expenses  incident 
thereto."    That  act  contained  the  following  provision : 

*The  foregoing  appropriations  shall  be  available  to  reimburse  the  Panama 
Railroad  Company  for  marine  losses,  and  for  losses  due  to  destruction  of 
or  damage  to  its  plant,  equipment,  or  commissary  supplies  by  fire:  Provided, 
that  the  Panama  Railroad  Company  shall  carry  no  insurance  against  loss 
from  causes  covered  by  this  appropriation:  Provided,  further,  that  hereafter 
payment  by  the  Panama  Railroad  Company  to  the  United  States,  in  accord- 
ance with  the  treaty  with  Panama,  of  the  annual  subsidy  of  two  hundred 
and  fifty  thoasand  dollars,  as  provided  by  the  concession  granted  by  the 
United  States  of  Columbia,  shall  not  be  required." 

Section  6  of  the  Panama  Canal  Act  of  August  24,  1912  (37  Stat. 
560  [Comp.  St.  §  10042]),  contains  the  following: 

**Tnie  President  is  also  authorized  to  establish,  maintain,  and  operate, 
tiirough  the  Panama  Railroad  Company  or  otherwise,  dry  docks,  repair 
shops,  yards,  docks,  wharves,  warehouses,  storehouses,  and  other  necessary 
facilities  and  appurtenances  for  the  purpose  of  providing  coal  and  other  ma- 
terials, labor,  repairs,  and  supplies  for  vessels  of  the  Government  of  the 
United  States  and,  incidentally,  for  supplying  such  at  reasonable  prices  to 
passing  vessels,  in  accordance  with  appropriations  hereby  authorized  to  be 
nmde  from  time  to  time  by  Congress  as  a  part  of  the  maintenance  and  opera- 
tion of  the  said  canaL  Moneys  received  from  the  conduct  of  said  business 
may  be  expended  and  reinvested  for  such  purposes  without  being  covered  in- 
to the  Treasury  of  the  United  States ;  and  such  moneys  are  hereby  appropri- 
ated for  such  purposes,  but  all  deposits  of  such  funds  shall  be  subject  to 
the  provisions  of  existing  law  relating  to  the  deposit  of  other  public  funds 
ot  the  United  States,  and  any  net  profits  accruing  from  such  business  shaU 
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annually  be  covered  into  the  treasury  of  the  United  States.  Monthly  reports 
of  such  receipts  and  expenditures  shall  be  made  to  the  President  by  the 
persons  in  charge,  and  annual  reports  shall  be  made  to  the  Congress." 

Departmental  regulations  and  rulings  indicate  that  it  has  been  rec- 
ognized that  a  purpose  of  preserving  the  corporate  existence  and  or- 
ganization was  to  make  inapplicable  to  Panama  Railroad  receipts  pro- 
visions requiring  payment  into  the  treasury  of  receipts  by  governmental 
agents.  Whatever  the  purpose  was,  such  legislation  as  that  which  has 
been  mentioned  shows  that  the  lawmakers  intended  the  relation  be- 
tween the  government  and  the  defendant  to  be  that  of  a  stockholder 
to  the  corporation  which  issued  the  stock,  and  not  that  of  principal  and 
agent.  This  being  true,  the  following  statements  made  in  the  opinion 
of  Chief  Justice  Marshall  in  the  case  of  Bank  of  the  United  States  v. 
Planters*  Bank,  9  Wheat.  904,  6  L.  Ed.  244,  are  applicable  to  the  facts 
of  the  instant  case : 

"The  suit  is  against  a  corporation,  and  the  Judgment  is  to  be  satisfied  by 
the  property  of  the  corporation,  not  by  that  of  the  individual  corporatort*. 
The  state  does  not,  by  becoming  a  corporator,  identify  itself  with  the  corpo- 
ration. The  Planters'  Bank  of  Georgia  is  not  the  state  of  Georgia,  although 
the  state  holds  an  interest  in  it  It  is,  we  think,  a  sound  principle,  that 
when  a  government  becomes  a  partner  in  any  trading  company,  it  divests 
itself,  so  far  as  concerns  the  transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen.  Instead  of  communicating  to 
the  company  its  privileges  and  Its  prerogatives,  It  descends  to  a  level  with. 
those  with  whom  It  associates  itself,  and  takes  the  character  which  belongs 
to  its  associates,  and  to  the  business  which  is  to  be  transacted.  Thus  many 
states  of  this  Union  who  have  an  interest  in  banks  are  not  suable  eten  in 
their  own  courts ;  yet  they  never  exempt  "the  corporation  from  being  sued. 
The  state  of  Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and  be  sued, 
voluntarily  strips  itself  of  Its  sovereign  character,  so  far  as  respects  the 
transactions  of  the  bank,  and  waives  all  the  privileges  of  that  character. 
As  a  member  of  a  corporation,  a  government  never  exercises  its  sovereignty. 
It  acts  merely  as  a  corporator,  and  exercises  no  other  power  In  the  manage- 
ment of  the  affairs  of  the  corporation,  than  are  expressly  given  by  the  in- 
corporating act." 

From  the  fact  that  one  owns  all  the  stock  of  a  private  corporation  it 
does  not  follow  that  the  acts  of  the  corporation  are  to  be  treated,  not 
as  its  acts,  but  as  the  acts  of  its  sole  stockholder.  Pullman  Palace 
Car  Co.  V.  Missouri  Pacific  R.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  194,  29 
L.  Ed.  499 ;  Conley  v.  Mathieson  Alkali  Works,  190  U.  S.  406,  23  Sup. 
Ct.  728,  47  L.  Ed.  1113;  Salas  v.  United  States,  234  Fed.  842,  148  C. 
C.  A.  440.  The  defendant  was  not,  on  the  ground  mentioned,  exempt 
from  the  liability  asserted  against  it. 

[5]  It  is  not  material  to  inquire  whether  the  defendant,  in  conduct- 
ing the  store  or  commissary  in  which  the  plaintiff  was  hurt,  was  ex- 
ercising a  power  conferred  by  its  charter.  A  corporation  cannot  es- 
cape liability  for  negligent  conduct  of  a  business  in  which  it  engages 
by  showing  that  it  was  not  authorized  to  carry  on  that  business. 

[6]  The  defendant  was  not  entitled  to  have  the  jury  instructed  to 
find  in  its  favor  on  the  ground  of  the  absence  of  evidence  tending  to 
prove  the  negligent  conduct  alleged.  There  was  evidence  tending  to 
prove  that  the  defendant's  employes  so  oiled  the  floor  of  the  store  as 
to  make  it  dangerously  slippery,  and  that  the  plaintiff,  Mrs.  Curran, 
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while  in  the  store  as  a  customer,  was  injured  in  consequence  of  such 
negligence.  Under  the  law  in  force  in  the  Canal  Zone  the  defendant 
was  liable  for  such  negligence.  Panama  R.  Co.  v.  Bossc,  249  U.  S. 
41,  39  Sup.  a.  211,  63  L.  Ed.  466,  Term,  1918. 

Other  rulings  which  are  complained  of  are  not  such  as  to  call  for 
a  discussion  of  them.  The  record  does  not  show  the  commission  of 
any  reversible  error. 

The  judgment  is  afiirmed. 


^56  I^ed.  T73) 

PANAMA  R.  CO.  v.  ROBERT. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  24,  1919.) 

No.  3322. 

In  Error  to  the  District  Court  of  the  Canal  Zone ;  Wm.  H.  Jackson,  Judge. 
Action  by  BveUna  Robert  against  the  Panama  Railroad  Company.    Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Frank  FeuiUe,  of  Ancon,  C.  Z.,  and  Walter  F.  Van  Dame,  of  Balboa  Heights, 
CX  Z.,  for  plaintiff  in  error. 

Stevens  Ganson,  of  Panama,  R.  P.,  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BAlTrS,  Circuit  Judges. 

PER  CURIAM.  So  far  as  the  questions  presented  for  decision  are  con- 
cerned, there  is  no  material  difference  between  this  case  and  the  case  of 
Panama  Railroad  Co.  v.  Curran  (U.  S.  Circuit  Court  of  Appeals,  5th  Circuit, 
present  term)  256  Fed.  768,  168  C.  C.  A.  114.  Following  that  decision,  the 
lodgment  in  this  case  is  affirmed. 


(256  Fed.  773) 

EQUITABLE  SURBfTY  CO.  T.  BOARD  OF  CO^rRS  OF  MUDDY  BOTTOM 
SWAMP  LAND  DIST.  NO.  1,  TIPPAH  COUNTY,  MISS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  31,  1919.) 

No.  3337. 

L    PRINCflPAL  AND   SUBETT  ^=»151 — ^ACTIONS— PaBTIES. 

Ordinarily  obligee  on  bond  is  proper  party  to  enforce  it 

2.  Drains  ^=»49 — Contbactob's  Bond— Pabties. 

Under  Code  Miss.  1996,  §  387,  regulating  handling  of  money  by  swamp 
land  district  commissioners,  the  commissioners  may  sue  contractor's  sure- 
ty in  their  own  name. 

3.  Principal  and  Surety  ^=»151 — Estoppel— Receiving  Premium. 

Surety,  receiving  a  premium,  is  estopped  to  deny  obligee's  capacity  to 
sue  for  breach  of  bond. 

4.  Principal  and  Subetty  ^=»123(1) — Notice  to   Subety— Necessity— "De- 

fault." 

The  contract  requirement  of  exertion  by  contractor  of  all  reasonable 
diligence  and  activity  being  for  the  benefit  of  the  obligee  on  the  contrac- 
tor's bond,  the  obligee,  by  failing  to  treat  a  less  amount  of  diligence  as  a 
default,  waived  it,  and  was  not  required  to  give  the  surety  notice  there- 

For  otb«r  cues  ate  tame  topic  &  KBY-NUMBER  in  all  Key -Numbered  Digeets  &  Indexes 
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of;  it  not  being  in  sadi  case  a  "default"  within  tlie  meaning  of  tbe  con- 
tract 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Default.] 

5.  Witnesses  ^=>244,  255(9) — Examining  Witnesses— Lbading  Questions — 

Refreshing  Recollection. 

In  action  on  surety's  bond,  court  did  not  abuse  its  discretion  in  allo\7- 
ing  surety's  former  manager  when  called  as  witness  for  plaintifiT,  to  be 
examined  and  led  as  a  hostile  witness,  and  his  memory  refreshed  by  a 
deposition  previously  made  by  him. 

6.  Peincipal  and  Surett  <S=»162(2) — Jury  Question — Miskepbesbntation. 

In  action  on  surety's  bond,  evidence  that  surety's  manager  c<mstrued 
contract  as  authorizing  payment  of  disputed  item  to  contractor,  etc.,  held 
to  make  a  Jury  question  whether  such  payment  was  authorized  by  con- 
tract. 

7.  Principal  and  Surety  ^=»162(2) — ^Jury  Question — ^Misrepresentation. 

In  action  on  surety's  bond,  evidence  that  consideration  named  in  drain- 
age contract  was  subject  to  discount  under  another  contract,  etc.,  made  a 
Jury  question  whether  plaintiff  made  a  material  false  representation  to 
defendant  surety  that  contractor  would  receive  amount  stated  in  original 
contract 

8.   POINCIPAL  AND  SURBTTY  ^=>162(2) — JURY  QUESTION— MISREPRESENTATION. 

In  action  on  a  surety's  bond,  conflicting  evidence  Tield  to  make  Juiy 
question  whether  plaintiff  falsely  represented  to  defendant  surety  that 
bond  was  to  cover  additional  work,  for  which  contractor  would  receive 
additional  pay. 

9.  Principal  and  Surety  ^=»145(1) — ^Evidence— Admissibility. 

In  action  on  surety's  bond,  Judgment  against  principal  for  breadi  of 
contract  is  admissible  as  prima  facie  evidence  of  principal's  default,  even 
against  surety. 

10.  Drains  ^=^49 — Contractor's  Bond— Amount  of  Recovery. 

In  action  on  swamp  land  district  contractor's  bond,  actual  loss  suffered 
from  having  to  relet  work  may  be  recovered,  including  sums  not  yet  due 
under  the  new  contract. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Action  by  the  Board  of  Commissioners  of  the  Muddy  Bottom 
Swamp  Land  District  No.  1,  Tippah  County,  Miss.,  against  the  Equi- 
table Surety  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

See,  also,  231  Fed.  33,  145  C.  C.  A.  221 ;  246  Fed.  633,  158  C.  C.  A. 
589. 

C.  L.  Sivley,  of  Memphis,  Tenn.  (Sively,  Evans  &  McCadden,  of 
Memphis,  Tenn.,  on  the  brief),  for  plaintiff  in  error. 

Thomas  E.  Pegram,  of  Ripley,  Miss.,  Lester  G.  Fant,  of  Holly 
Springs,  Miss.,  and  William  M.  Hall,  of  Memphis,  Tenn.,  for  de- 
fendant in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  is  a  writ  of  error  to  a  judgment  in 
favor  of  the  defendant  in  error,  plaintiff  in  the  District  Court,  against 

the  plaintiff  in  error,  which  was  defendant  in  that  court,  upon  two 

^^—^—  "  '  ^— ^-^.^— ^— ^^^.— 
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surety  bonds,  executed  by  it  as  surety,  payable  to  the  defendant  In  er- 
ror, and  conditioned  to  secure  the  faithful  performance  of  a  contract 
entered  into  between  the  defendant  in  error  and  the  Delta  Drainage 
Company,  which  was  the  principal,  for  the  cutting  of  a  drainage  canal. 
The  case  has  been  heretofore  twice  before  this  court.  On  the  first  trial 
the  defendant  in  error  obtained  a  judgment  in  the  District  Court,  which 
was  reversed  by  this  court  because  of  the  refusal  of  the  District  Court 
to  give  certain  charges  requested  by  the  plaintiff  in  error.  Equitable 
Surety  Co.  v.  Board  of  Commissioners,  231  Fed.  33,  145  C.  C.  A.  221. 
On  the  second  trial  in  the  District  Court  the  District  Judge  directed  a 
verdict  for  the  present  plaintiff  in  error,  and  the  present  defendant  in 
error  sued  out  a  writ  of  error  from  the  judgment  then  rendered,  which 
was  reversed  by  this  court  for  that  reason.  Board  of  Commissioners 
V.  Equitable  Surety  Co.,  246  Fed.  633,  158  C.  C.  A.  589.  The  law  of 
the  case  has  been  pretty  well  established  by  the  two  former  opinions  of 
the  court.  A  recital  of  the  facts  is  unnecessary,  in  view  of  the  state- 
ment of  facts  contained  in  the  former  opinions.  The  difference  be- 
tween the  facts  upon  the  first  trial  and  the  trial  from  the  judgment  fol- 
lowing which  the  present  writ  of  error  was  taken  consists  very  largely 
in  the  evidence  of  plaintiff  in  error's  former  manager  at  Memphis,  one 
Morrison,  who  was  a  witness  on  the  second  and  Siird,  but  not  on  the 
first,  trial  of  the  case. 

[1-J]  The  first  ground  for  reversing  the  judgment  advanced  by 
plaintiff  in  error  is  that  the  suit  should  have  been  instituted  in  the 
name  of  board  of  supervisors  of  Tippah  county,  and  not  in  the  name 
of  defendant  in  error.  The  bond  sued  upon  was  payable  to  defend- 
ant in  error,  and  not  to  Tippah  coimty,  or  to  its  board  of  supervisors. 
The  general  rule  is  that  the  obligee  of  a  bond  is  the  proper  party  to 
enforce  it.  32  Cyc.  123 ;  9  Corpus  Juris,  85 ;  Cass  County  v.  Johnston, 
95  U.  S.  360,  24  L.  Ed.  416;  Tyler  v.  Hand,  7  How.  573,  12  L.  Ed. 
824 ;  Davenport  v.  County  of  Dodge,  105  U.  S.  237,  26  L.  Ed.  1018. 
The  statute  of  Mississippi  (section  387,  Code  of  Mississippi  of  1906) 
provides  that  the  board  of  supervisors  of  the  cotmHy  shall  sell  the 
bonds  issued  for  drainage  purposes,  and  turn  over  the  proceeds  to  the 
commissioners  of  the  district  to  be  by  them  expended  in  the  drainae^e 
of  the  land,  and  in  payment  of  the  expenses  incident  thereto,  and  the 
commissioners  are  required  to  give  bond  for  more  than  the  amount  of 
the  funds  received,  conditioned  to  faithfully  apply  and  account  to  the 
county  for  the  money  received.  It  seems,  in  view  of  this  legislation, 
that  they  are  entitled  to  sue  in  their  own  name  for  a  liability  on  a  bond, 
the  recovery  on  which  would  be  funds  in  their  hands  for  which  they 
would  be  accountable  imder  the  statute.  Certainly  the  plaintiff  in  er- 
ror, after  receiving  a  premium,  as  a  consideration  for  executing  a 
bond  in  which  the  defendant  in  error  was  named  as  obligee,  is  estop- 
ped to  deny  the  capacity  of  the  obligee  to  sue  for  a  breach  of  the  bond. 
Tyler  v.  Hand,  7  How.  572,  583,  12  L.  Ed.  824.  The  same  point  was 
made  on  the  former  appeals ;  on  the  first,  it  was  reserved ;  on  the  sec- 
ond, it  was  not  expressly  referred  to,  but  was  impliedly  passed  upon 
adversely  to  plaintiff  in  error's  contention,  since  the  case  was  remanded 
for  a  third  trial  in  its  then  form. 
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The  second  point  presented  is  the  refusal  of  the  District  Judge  to 
direct  a  verdict  for  plaintiff  in  error.  This  contention  was  determined 
adversely  to  the  plaintiflf  in  error  upon  the  second  appeal.  246  Fed.  633, 
158  C.  C.  A.  589. 

[4]  The  third  complaint  is  that  the  court  failed  to  charge  upon  the 
effect  of  want  of  notice  to  plaintiff  in  error  of  the  contractors'  default, 
and  refused  requested  instructions  on  that  issue.  The  defendant  in  er- 
ror gave  prompt  notice  to  the  plaintiff  in  error,  within  the  10  days  pre- 
scribed by  the  bond,  of  the  default  of  the  contractors  in  finally  aban- 
doning the  work.  No  criticism  is  made  of  the  sufficiency  of  this  no- 
tice. It  is  claimed,  however,  that  there  was  a  previous  default  by  the 
contractors,  in  that  they  did  not  exert  all  reasonable  diligence  and  ac- 
tivity to  accomplish  the  proper  completion  of  the  work,  as  stipulated 
by  the  contract,  and  that  no  notice  was  given  of  this  default,  as  requir- 
ed by  the  bond. 

The  requirement  of  the  exertion  of  all  reasonable  diligence  and  ac- 
tivity was  for  the  benefit  of  the  defendant  in  error,  which  it  had  the 
election  to  insist  upon  or  waive.  If  the  defendant  in  error  failed  to 
treat  a  less  amount  of  diligence  on  the  part  of  the  contractors  as  a 
default,  it  thereby  waived  the  default  arising  therefrom,  and  was  not 
required  to  give  the  plaintiff  in  error  notice  of  what  was  not  in  that 
event  a  default,  within  the  meaning  of  the  contract.  The  record  shows 
that  the  defendant  in  error  first  claimed  a  default  only  when  the 
contractors  gave  notice  that  they  would  no  longer  proceed  with  the 
contract,  and  of  this  default  the  required  notice  is  conceded  to  have 
been  given. 

[5]  The  fourth  point  relied  upon  by  the  plaintiff  in  error  to  re- 
verse the  judgment  is  in  relation  to  the  treatment  of  the  witness  Mor- 
rison, who  was  examined  by  the  defendant  in  error,  though  summoned 
by  the  plaintiff  in  error.  The  plaintiff  in  error  insisted  on  his  oral  ex- 
amination, when  defendant  in  error  sought  to  introduce  his  deposition. 
The  defendant  in  error  was  permitted  by  the  court  to  ask  the  witness 
leading  questions,  and  to  attempt  to  contradict  him  by  his  former  evi- 
dence, taken  by  deposition.  It  was  within  the  discretion  of  the  court- 
to  treat  the  witness  as  hostile  to  the  defendant  in  error,  under  the  cir- 
cumstances, and,  as  such,  to  permit  him  to  be  led,  and  his  recollection 
to  be  refreshed  by  his  deposition.  We  cannot  say  that  the  discretion 
was  abused. 

[6]  The  plaintiff  in  error  complains,  as  a  fifth  ground  of  reversal,  of 
the  charge  of  the  court,  and  of  the  refusal  of  the  court  to  give  certain 
requested  instructions  with  respect  to  the  effect  of  certain  advances 
made  by  the  defendant  in  error  to  the  contractors,  before  the  work  done 
by  the  contractors  justified  the  making  of  the  advances,  under  the  terms 
of  the  contract  as  claimed  by  the  plaintiff  in  error.  The  principal  item 
was  an  advance  of  $4,500  for  the  purchase  of  machinery  by  the  contrac- 
tors for  the  digging  of  the  canal.  Upon  the  first  appeal  the  court  con- 
strued the  contract  between  the  defendant  in  error  and  the  contractors 
as  giving  the  former  the  right  to  decline  to  make  payments  under  the 
contract  until  the  work  done  equaled  the  payment  made,  and  held  that  if 
the  defendant  in  error  departed  from  the  contract,  and  paid  the  con- 
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tractors  money  in  advance  of  the  time,  it  could  be  required  or  reason- 
ably expected  thereunder  that  the  surety  company,  plaintiff  in  error, 
ivould  be  released.  The  evidence  on  the  second  and  third  trials  dif- 
fered from  that  on  the  first  trial,  in  that  the  witness  Morrison  testi- 
fied upon  the  second  and  third  trials,  but  not  upon  the  first  trial.  His 
testimony  upon  both  the  second  and  third  trials  was  to  the  effect  that 
he  understood  the  provision  of  the  contract  as  to  payments  as  making  it 
I>emiissible  for  the  defendant  in  error  to  advance  or  pay  to  the  contrac- 
tors the  amounts  required  to  pay  the  price  of  and  the  freight  on  ma- 
chinery or  implements  needed  by  the  contractors  to  enable  them  to  do 
the  work  contracted  for.  The  present  record  also  shows  that  the 
machinery  was  mortgaged  to  the  plaintiff  in  error  as  indemnity,  and 
its  purchase  known  to  and  approved  by  the  representative  of  the  sure- 
ty company.  This  court,  on  the  second  appeal,  with  reference  to  this 
evidence,  said : 

"A  finding  that  the  defendant's  sole  representative  so  understood  the  pro- 
posed contract  liardly  wonld  be  reconcilable  wiUi  one  that  the  defendant, 
in  consenting  to  become  the  contractors'  surety,  was  influenced  by  the  con- 
sideration that  the  contract  protected  it  from  liability  for  losses  resulting 
from  payments  or  advances  made  by  the  plaintiff  to  the  contractors  for 
snob  a  purpose.  However  tiiat  may  be,  evidence  above  mentioned  of  pay- 
ments to  the  contractors  for  work  contracted  for  made  after  that  work  was 
done  was  enough  to  make  it  a  question  for  the  Jury  whether  the  contrac- 
tors' abandonment  of  the  work  before  it  was  completed  entailed  upon  the 
plaintiff  a  loss  which  was  chargeable  against  the  defendant,  the  contractors' 
surety.  In  view  of  that  evidence,  the  second  above-mentioned  defense  can- 
not be  regarded  as  having  been  so  made  out  as  to  Justify  the  giving  of  the 
instruction  complained  of."  Board  of  Commissioners  v.  Jflquitable  Surety 
Co.,  246  Fed.  633,  636,  158  C.  C.  A.  592. 

The  court  below  rightly  refused  the  direction  of  a  verdict,  and 
properly  instructed  the  jury  on  the  issue  in  conformity  with  the  opin- 
ion of  this  court.  In  any  event,  it  seems  difficult  to  see  how  any  unau- 
thorized advances  could  effect  more  than  a  destruction  of  defendant 
in  error's  right  to  have  them  included  in  its  damages,  and  all  the  re- 
quested instructions  refused  on  this  question  went  to  the  extent  of  deny- 
ing all  right  of  recovery  to  the  defendant  in  error. 

[7]  The  plaintiff  in  error  also  complains,  as  a  sixth  ground  of  re- 
versal, of  the  charge  of  the  District  Judge  upon  the  issue  as  to  whether 
the  defendant  in  error  misrepresented  to  the  plaintiff  in  error  the 
amount  of  compensation  agreed  to  be  psud  the  contractors  for  the 
work  to  be  done  by  them.  Ofi  the  first  appeal  this  court  held  that  there 
i?vas  an  issue  of  fact  in  this  respect,  as  to  whether  there  was  a  repre- 
sentation that  the  contract  price  of  the  work  was  falsely  represented 
as  being  $19,500,  instead  of  $18,000,  and  as  to  whether  such  a  mis- 
representation, if  made,  materially  increased  the  surety  company's 
risk.  Upon  the  second  trial  a  verdict  was  directed  against  the  present 
defendant  in  error,  which  was  held  to  be  error  upon  the  second  appeal ; 
this  court  holding  that  all  the  three  defenses  presented  to  the  cause  of 
action  presented  issues  of  fact.  There  were  opposing  versions  of  this 
question,  also,  on  the  third  trial.  The  plaintiff  in  error  contended  that 
a  discount  paid  by  the  contractors  to  the  taker  of  the  bonds  was,  in 
effect,  a  diminution  of  the  consideration  expressed  in  the  contract  for 
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the  doing  of  the  work.  The  defendant  in  error  contended  that  the 
agreement  of  the  contractors  to  pay  the  discount  was  a  separate  one 
from  the  working  contract,  and  so  did  not  affect  the  consideration 
agreed  to  be  paid  the  contractors  by  the  terms  of  ^the  contract.  The 
District  judge,  under  proper  instructions,  left  the  solution  of  this  ques- 
tion, as  well  as  that  of  the  question  as  to  whether  there  was  a  repre- 
sentation made  by  the  defendant  in  error  to  plaintiff  in  error  as  to  the 
amount  to  be  paid  the  contractors,  and  of  its  materiality,  if  made  and 
untrue,  to  the  jury,  in  conformity  to  the  previous  opinions  of  this  court 
in  the  case. 

[8]  Two  bonds  are  sued  upon.  The  first  contained  a  penalty  of 
$5,0(X).  After  its  execution,  and  after  the  machinery  was  purchased 
by  the  contractors  and  the  money  therefor  advanced  by  the  defend- 
ant in  error,  the  defendant  in  error  required  the  contractors  to  give 
an  additional  bond  of  $2,500,  which  it  did,  with  the  plaintiff  in  error 
as  surety.  The  plaintiff  in  error  contends,  in  the  seventh  place,  that 
one  of  the  commissioners,  McBride,  caused  the  agent  of  the  contrac- 
tors to  represent  to  the  agent  of  the  surety  company  that  the  second 
bond  was  for  additional  work,  which,  under  the  original  contract,  was 
to  be  paid  for  at  an  increased  price,  and  that  this  was  untrue,  and  that 
the  risk  would  have  been  less,  if  it  had  been  true.  The  making  of 
the  representation  by  the  defendant  in  error  was  disputed  by  it,  and 
the  District  Judge  submitted  this  question,  as  well  as  the  materiality 
of  the  representation,  if  made,  to  the  jury,  under  a  fair  charge,  for 
its  determination,  as  was  directed  to  be  done  by  this  court.  The  sub- 
ject-matter of  the  plaintiff  in  "error's  requested  instructions,  refused 
by  the  District  Judge,  relating  to  this  question,  was  fully  covered  by 
the  court's  general  charge. 

[9]  The  plaintiff  in  error  complains,  in  the  eighth  place,  of  the  ad- 
mission in  evidence  of  the  judgment  obtained  at  a  previous  term  of 
the  District  Court  by  the  defendant  in  error  against  the  contractors  for 
a  breach  of  the  contract  the  bond  sued  upon  was  given  to  secure. 
The  judgment  was  prima  facie  evidence  of  the  principal's  default, 
even  against  his  surety,  and  was  properly  admitted.  Moses  v.  United 
States,  166  U.  S.  571, 600,  17  Sup.  Ct.  682,  41  U  Ed.  1119. 

[10]  The  measure  of  damages  fixed  by  the  court  represented  the 
actual  loss  the  defendant  in  error  suffered  from  having  to  relet  the 
work,  and  was  the  proper  one.  The  fact  that  the  second  contractor 
had  not  as  yet  claimed  the  difference  not  due  him  under  his  contract  till 
the  end  of  the  litigation  is  unimportant. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed,  with  costs. 

Affirmed. 
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MYKES  V.  UNITED  STATES. 

(Clrcnit  Conrt  of  Appeals,  Fifth  Circuit.    April  4,  1919.    Behearing  Denied 

June  25,  1919.) 

No.  3189. 

1-  Homicide  ^=»300(1) — ^Instbuctions— Self-Defensr— Bvidenc*. 

The  killing  being  when  deceased  was  standing  inoffensiye  and  nnarmed, 
In  peaceful  conversation  with  third  person,  submission  in  instruction  of 
issue  of  self-defense,  even  under  rule  of  apparent  danger,  is  not  required, 
on  evidence  merely  that  deceased,  who  had  a  bad  reputation  for  peace 
and  quietness,  had  recently  threatened  defendant's  life,  and  had  his  hand 
in  his  pocket,  where  it  remained  till  he  was  shot 

2.  Homicide  ^=»253(1) — Mubdeb  in  Fibst  Degbee— BIaijce  Atobethouoht— 

Evidence. 

Bvidence  in  homicide  case  held  to  warrant  finding  of  capacity  to  form, 
and  of  forming,  deliberate  and  maUdous  intuit  to  kill,  necessary  for  mur- 
der in  first  degree. 

3.  Homicide  ^=»22(1),   28 — ^Responsibilitt— Intoxication— Mental   Condi- 

tion. 

Abnormal  mental  and  nervous  condition,  during  recovery  from  spree, 
of  one  committing  homicide,  does  not  serve  to  excuse  or  lower  the  degree 
of  his  offense,  provided  he  was  capable  of  knowing  right  from  wrong, 
and  had  will  power  to  do  right  and  abstain  from  wrong,  and  capacity  to 
form  the  deliberate  and  malicious  Intent  necessary  for  first  degree  mur- 
der. 

4.   COITBTS  ^=:>337 — FEDEBAIi  COUBTS— FOliLOWING   STATE   PbAOTIOE— ObIMINAL 

PKocedube. 

The  federal  courts  in  criminal  procedure  do  not  follow  the  practice  of 
the  courts  of  the  states  in  which  they  sit. 

5.  CouKTO  ^=»337 — Pbogedube  of  State  Ooubt&— Doottmentabt  Evidence- 
Authentication  . 

Provision  of  Rev.  St  {  906  (Oomp.  St  {  1520),  authorizing  use  in  fed- 
eral courts  of  authenticated  documents  from  state  courts  and  offices,  that 
they  shall  have  such  faith  and  credit  given  them  as  they  have  by  law  or 
custom  in  the  courts  or  offices  of  the  state,  is  not  an  adoption  of  the  rules 
of  practice,  under  the  state's  law,  as  to  the  preliminaries  necessary  for 
their  Introduction,  as  length  of  time  of  filing  before  trial  and  notice  to 
adverse  party. 

d.  Cbiminai«  Law  ^=»1213 — Cbxtel  and  Unusual  Punishment— Gbievance 
with  Vebdict. 

Grievance,  on  which  is  bottomed  complaint  that  infliction  of  sentence  of 
life  imprisonment  for  a  murder  committed  while  defendant  was  in  an  ab- 
normal mental  condition  is  a  cruel  and  unusual  punishment,  in  violation 
of  the  Constitution,  is  not  with  the  sentence,  but  with  the  verdict  of  first 
degree  murder. 

7-  Indicthent  and  Infobicahon  ^=>110(17) — ^Mubdeb— Feloniously. 

Indictment  for  murder  need  not  use  the  word  "feloniously";  it  not  being 
used  in  Pen.  Code,  §f  273,  274  (Oomp.  St  §§  10446.  10447),  creating  the 
offense,  and  defining  murder,  its  two  degrees,  and  manslaughter. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas ;  Duval  West,  Judge. 

Frank  Myres  was  convicted  of  murder  in  the  first  degree,  and  brings 
error.    Affirmed. 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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John  T.  Hill,  of  El  Paso,  Tex.,  for  plaintiff  in  error. 
R.  E.  Crawford  and  W.  H.  Fryer,  Asst.  U.  S.  Attys.,  both  of  EI 
Paso,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  plaintiff  in  error  was  convicted  in 
the  District  Court  of  the  crime  of  murder  in  the  first  degree,  and  sen- 
tenced to  imprisonment  for  life,  the  verdict  of  the  jury  excluding 
capital  punishment.  The  judgment  of  conviction  is  assailed  upon  six 
grounds,  which  will  be  passed  upon  in  order. 

[1]  1.  The  plaintiff  in  error  complains  that  the  issue  of  self-de- 
fense was  not  submitted  to  the  jury  in  the  general  charge  of  the  court, 
and  because  the  court  refused  to  defendant  an  instruction  presenting 
that  issue.  The  record  shows  that  the  issue  was  not  presented  in  ei- 
ther way  to  the  jury.  The  question  is  whether  there  was  evidence 
to  support  it.  It  is  conceded  that  the  undisputed  facts  show  that  the 
defendant  was  in  no  real  danger  of  life  or  great  bodily  harm  from 
deceased  when  he  killed  him.  The  contention  is  that  there  was  evi- 
dence of  apparent  danger  from  defendant's  viewpoint,  which  required 
a  submission  of  the  issue  of  self-defense  to  the  jury;  i.  e.,  that  the 
defendant  had  reasonable  grounds  for  believing  that  the  deceased  was 
about  to  draw  a  pistol  from  his  pocket  and  shoot  him. 

There  is  evidence  that  the  deceased  had,  shortly  before  he  was  kill- 
ed, and  on  the  same  day,  threatened  to  kill  the  defendant  before  sun- 
down. Both  were  noncommissioned  officers  in  the  same  company, 
stationed  at  Ft.  Bliss,  Tex.  The  defendant  had  been  on  a  spree  dur- 
ing the  Christmas  holidays,  from  which  he  was  recovering  on  the  day 
of  the  killing.  He  had  had  a  dispute  on  the  morning  of  that  day  with 
deceased,  who  refused  to  permit  him  to  have  a  saw  sharpened,  and 
it  was  after  this  that  the  alleged  threats  were  made  by  the  deceased. 
The  killing  occurred  about  12 :30  p.  m.  in  the  company  street.  About 
noon  the  defendant  went  to  the  deceased's  tent  and  inquired  for  him. 
Not  finding  him  there,  he  returned  to  his  own  tent,  loaded  his  pistol, 
and  went  out  of  his  tent,  into  the  company  street.  The  deceased  had 
been  to  the  company  commander's  house,  and  was  returning  .along  the 
company  street.  He  passed  another  sergeant,  named  Hixon,  in  the 
company  street,  and,  after  passing  him,  turned  and  accosted  him,  and 
began  a  conversation  with  him,  while  both  were  standing  in  the  com- 
pany street.  The  defendant,  after  leaving  deceased's  tent,  discovered 
deceased  in  the  street,  talking  with  Hixon,  and,  approaching  him,  shot 
him  first  in  the  right  arm,  and  then  three  times  in  the  body ;  the  deceas- 
ed sinking  to  the  ground  after  the  first  or  second  shot.  The  defendant, 
after  the  fourth  shot,  threw  his  pistol  on  the  ground,  and  then  picked  it 
up  and  pointed  it  at  deceased,  but  it  failed  to  go  off.  After  the  de- 
ceased was  shot  he  only  said :  "You've  got  me."  The  defendant  said 
nothing  before  or  immediately  after  the  shooting. 

The  deceased  was  unarmed ;  his  pistol  being  in  his  tent  at  the  time 
he  was  killed.  During  the  conversation  with  Hixon  he  stood  with  his 
right  hand  in  his  pocket,  but,  according  to  the  undisputed  evidence. 
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made  no  effort  to  withdraw  it,  and  did  nothing  that  could  be  con- 
strued as  a  hostile  demonstration  of  any  kind,  and  was  unaware  of 
the  presence  of  the  defendant  until  the  first  shot  was  fired  by  defend- 
ant. The  defendant  did  not  testify  in  his  own  behalf,  and  there  is  no 
dispute  about  the  immediate  facts  of  the  occurrence,  and  they  are  as 
stated.  The  deceased  had  a  bad  reputation  for  peace  and  quietness. 
Unless  we  are  prepared  to  say  that  a  man  who  has  recently  threatened 
another's  life  can  be  justifiably  killed  by  that  other  when  he  is  stand- 
ings unarmed  and  inonensive,  engaged  in  peaceful  conversation  with  a 
third  person,  merely  because  his  hand  is  in  his  pocket,  where  it  re- 
mains till  he  is  shot,  we  cannot  say  that  there  was  any  evidence  to 
support  the  issue  of  self-defense  in  this  case,  for  this  is  what  the  un- 
disputed evidence  in  the  record  discloses.  The  District  Judge  rightly 
refused  to  submit  that  issue  to  the  jury. 

[2,  3]  2,  3.  The  plaintiff  in  error  contends  that  a  verdict  of  murder 
-with  malice  aforethought  was  improper,  in  view  of  defendant's  mental 
condition  at  the  time  of  the  killing,  due  to  previous  intoxication,  and 
that  the  defendant  should  either  have  been  acquitted  by  reason  of  in- 
sanity, or  convicted  of  a  lower  degree  of  crime.  The  District  Judge 
charged  on  the  various  degrees  of  murder  and  upon  manslaughter; 
also  upon  the  effect  of  insanity  and  drunkenness  upon  the  degree  of 
crime  as  aflFecting  the  specific  intent  required  to  be  proven.  No  com- 
plaint is  made  of  the  charge  in  any  of  these  respects.  The  complaint 
is  with  the  finding  of  the  jury  upon  the  facts,  under  the  court's  un- 
challenged charge.  That  there  was  evidence  justifying  the  jury  in 
determining;  that  the  defendant  was  not  excused  by  insanity  for  the 
killing  is  clear.  The  defendant  was  doubtless  in  an  abnormal  mental 
condition,  due  to  the  spree  he  was  just  recovering  from,  and,  as  a 
result,  he  magnified  trifles,  permitted  them  to  prey  upon  his  mind, 
with  the  result  of  resenting  them  in  a  way  he  would  not  have  done, 
if  free  from  the  influence  of  liquor. 

The  evidence  would  have  justified  the  jury,  however,  in  finding  that 
he  was  not  drunk  on  the  day  of  the  killing.  It  was  conceded  that  he 
had  charge  of  the  company  camp  on  that  day,  though  the  evidence 
tends  to  show  he  performed  his  duties  indifferently.  There  is  evi- 
dence that  he  acted  abnormally,  and  also  evidence  that  he  was  able  to 
act  and  perform  his  duties  without  causing  comment.  The  jury  had 
evidence  before  them  that  would  have  justified  them  in  finding  that 
there  was  nothing  different  in  his  condition  from  that  of  any  man 
whose  nerves  were  affected  by  recent  intoxication,  and  whose  predis- 
position was  to  nurse  grievances  and  resent  trifles.  The  law  neither 
excuses  nor  mitigates  crime  because  of  such  a  condition,  self-imposed 
by  the  defendant.  The  evi3ence  shows  that  the  defendant,  at  least 
half  an  hour  before  he  killed  the  deceased,  sought  deceased  in  his  tent, 
and,  not  finding  him  there,  returned  to  his  own  tent,  loaded  his  pistol, 
continued  his  quest,  and  immediately  upon  discovering  him,  and  with- 
out accosting  him,  commenced  to  shoot  at  him,  and  continued  till  he  was 
mortally  wounded.  The  jury  might  well  have  deduced  from  this  the 
capacity  of  the  defendant  to  form  the  deliberate  and  malicious  intent  to 
kill,  necessary  to  constitute  murder  in  the  first  degree. 
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After  the  occurrence  the  defendant  was  in  a  nervous  state,  due  to 
the  excitement  and  his  weakened  condition.  While  his  condition,  when 
he  committed  the  offense,  and  hi^  previous  good  character,  when  not 
intoxicated,  might  form  the  basis  of  an  appeal  for  executive  clemency, 
they  do  not  serve  to  excuse  or  lower  the  degree  of  his  oflFense  in  the 
eye  of  the  law,  provided  they  left  him  with  the  capacity  to  know  right 
from  wrong  and  the  will  power  to  do  right  and  abstain  from  the 
wrong,  and  the  capacity  to  form  the  deliberate  and  malicious  intent 
necessary  to  the  crime  of  murder  in  the  first  degree.  The  jury  have 
found  against  him  on  these  issues  upon  evidence  sufficient  to  justify 
them  in  so  doing,  and  there  is  no  redress  available  to  him  in  the  courts. 

[4,  B]  4.  The  plaintiflF  in  error  complains  of  the  admission  of  cer- 
tified copies  of  the  deeds  of  the  owners  of  the  lands  constituting  the 
government  reservation  at  Ft.  Bliss,  and  the  deed  of  the  Governor  of 
Texas,  ceding  jurisdiction  over  it  to  the  United  States,  upon  the  ground 
that,  under  the  Texas  Civil  Code,  such  certified  copies  are  admissible, 
in  civil  or  criminal  proceedings,  only  when  filed  three  days  before  the 
trial,  and  when  notice  of  the  filing  is  given  the  adverse  party.  The 
United  States  courts,  in  criminal  procedure,  do  not  follow  the  prac- 
tice of  the  state  courts  of  the  states  in  which  they  sit.  Section  906, 
Revised  Statutes  of  the  United  States  (Comp.  St.  §  1520),  authorizes 
the  use  in  the  federal  courts  of  authenticated  documents  from  state 
courts  and  offices.  It  provides  that  such  certified  records  "shall  have 
such  faith  and  credit  given  to  them  in  every  court  and  office  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts  or 
offices  of  the  state,  territory,  or  country,  as  aforesaid,  from  which  they 
are  taken."  The  eflfect  of  this  provision  is  not  an  adoption  of  the 
rules  of  practice  as  to  the  preliminaries  necessary  to  the  introduction 
of  certified  records  fixed  by  state  statutes,  but  to  give  to  such  certified 
copies,  when  introduced,  -die  like  faith  and  credit  that  they  are  ac- 
corded in  the  courts  of  the  state. 

[6]  5.  The  plaintiflF  in  error  complains  that  the  infliction  of  a  sen- 
tence of  life  imprisonment  in  the  penitentiary  for  a  murder  committed 
while  the  defendant  was  in  an  abnormal  mental  condition  is  a  cruel 
and  unusual  punishment,  and  contrary  to  the  federal  Constitution.  It 
will  not  be  contended  that  life  imprisonment  is  too  severe  a  punish- 
ment for  murder  in  the  first  degree,  or  that  it  is  an  unusual  one  for 
that  crime.  The  defendant  was  adjudged  guilty  of  that  crime,  after 
a  jury  had  found  him  guilty.  The  complaint,  if  there  is  any,  is  there- 
fore with  the  verdict  and  judgment  of  conviction,  and  not  with  the 
sentence.  An  innocent  man,  legally  convicted,  would  be  in  the  same 
attitude.  Any  punishment  of  an  innocent  man  would  be  cruel  and 
unusual;  but  his  grievance  would  be  against  the  verdict,  and  not 
against  the  sentence. 

[7]  6.  The  plaintiff  in  error  lastly  criticizes  the  indictment  because 
it  does  not  charge  that  the  offense  was  feloniously  committed.  The 
crime  of  murder  under  the  federal  law  is  defined  by  statute  to  be  "the 
unlawful  killing  of  a  human  being  with  malice  aforethought."  In 
defining  murder  in  the  first  and  second  degree,  and  also  manslaughter, 
the  Penal  Codes  does  not  make  use  of  the  word  "feloniously."    The 
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offense  being  created  and  defined  by  statute,  and  the  statute  not  using 
the  word  "feloniously"  in  defining  tj;^e  crime,  the  indictment  need  not 
charge  that  it  was  done  feloniously.  Penal  Code  (Act  March  4,  1909, 
c  321)  §§  273,  274,  35  Stat.  1143  (Comp.  St.  §§  10446,  10447);  Ban- 
non  and  Mulkey  v.  United  States,  156  U.  S.  464,  467,  15  Sup.  Ct. 
467,  39  L.  Ed.  494;  United  States  v.  Staats,  8  How.  41,  12  L.  Ed. 
979. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


(2S6  Fed.  783) 

MELANSON  v.  UNITED  STATES. 

ELLSWORTH  v.  SAME. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  4,  1919.) 

Nos.  3195,  3200. 

1.  Poisons  ^=»9 — ^Violation  of  Nabcotio  Act — ^Averment  of  Chabactbb  of 

DUVQS. 

An  indictment  charging  violation  of  the  Harrison  Narcotic  Act  (Comp. 
St.  If  6287g-6287q),  which  averred  that  defendant  at  the  time  of  the  of- 
fense knew  that  cocaine  was  a  derivative  of  coca  leaves,  and  that  mor- 
phine and  heroin  were  salts  and  derivatives  of  opium,  sufficiently  averred 
by  implication  the  fact  that  cocaine  was  a  derivative  of  such  leaves,  and 
that  morphine  and  heroin  are  salts  or  derivatives  of  opium. 

2.  Criminal    Law    ^s>11S6(4) — ^Indictment — ^Appeal — ^Harmless    Impebfec- 

TIONS. 

In  view  of  Rev.  St.  i  1025  (Comp.  St.  §  1691),  Imperfections  in  indict- 
ment for  violating  the  Harrison  Narcotic  Act  (Comp.  St.  §§  6287g-6287q),  in 
that  it  did  not  aver  that  cocaine  is  a  derivative  of  coca  leaves,  and  that 
morphine  or  heroin  are  salts  or  derivatives  of  opium,  held  harmless  imper- 
fections, carrying  no  consequences. 

2.  Indictment  and  Information  <&=»111(1) — Harbison  Narcotic  Act — Fail- 
ure TO  Avoid  Exceptions  of  Act. 

Under  Harrison  Narcotic  Act,  {  8  (Comp.  St.  i  6287n),  indictments  charg- 
ing violation  of  the  act  were  not  defective,  because  not  averring  facts 
showing  defendants  did  not  come  within  any  of  the  exceptions  of  the  act. 

4.  Poisons  ^=»9 — Harrison  Narcotic  Act — Derivatives  of  Drugs — Suffi- 

ciency OF  Evidence. 

In  prosecutions  for  violating  and  conspiracy  to  violate  the  Harrison 
Narcotic  Act  (Comp.  St.  SS  6287g-6287q),  evidence  in  one  case  held  suffi- 
cient to  show  the  drugs,  cocaine,  morphine,  and  heroin,  are  salts  and  cer- 
tainly derivatives  of  coca  leaves  or  opiimi,  and,  in  the  second  case,  suffi- 
cient to  authorize  submission  of  the  issue  to  the  Jury. 

5.  Criminal  Law  ^=»3(M(1) — ^Judicial  Notice — Facts  of  Chemistry. 

The  courts  take  Judicial  notice  of  the  facts  of  chemistry  contained  in 
the  United  States  Pharmacopceia. 

6i.  Cbiminal  Law  «=>371(1)— Other  Offenses— Sale  of  Narcotics — Evidence 
— Intent. 

In  prosecution  of  a  physician  for  violating  the  Harrison  Narcotic  Act 
(Comp.  St.  M  6287g-e287q),  order  forms  used  by  defendant  to  procure  mor- 
phine from  a  druggist,  other  than  the  one  with  whom  he  was  charged  with 
having  conspired  and  with  having  made  a  sale,  were  admissible  on  the 
issue  of  intent  to  furnish  the  drug  to  an  addict,  and  not  to  aid  or  cure  a 
patient  in  his  practice  as  a  physician. 


'or  other  casM  see  Mme  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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7.  Criminal  Law  ^=:>472 — ^Habbison  Nabcotic  Act— Expert  Evidence. 

In  prosecution  of  physicians  for  violating  the  Harrison  Narcotic  Act 
(Comp.  St.  S$  6287g-6287q),  the*  testimony  of  qualified  medical  exi)erts 
that  the  prescribing  of  the  drug  under  stated  quantities  and  circumstances 
would  not  be  in  the  course  of  a  physician's  regular  practice  was  admissible, 
on  the  issue  whether  the  drug  was  dispensed  in  the  legitimate  course  of 
defendants'  practice  as  physicians. 

8.  Conspiracy  <&=>48— Habrison  Narcotic  Act — Guilt  of  Physicians — Ques- 

tion FOR  Jury. 

In  prosecutions  of  physicians  for  having  conspired  to  violate  the  Harri- 
son Narcotic  Act  (Corap.  St.  |§  6287g-6287q),  and  having  made  sales 
illegally,  question  whether  or  not  each  defendant  had  conspired  with  a 
druggist,  a  codefendant,  to  dispense  the  drug  in  the  guise  of  prescriptions 
to  patients,  but  really  to  addicts  for  the  gratification  of  their  appetite,  and 
not  for  their  cure,  held  for  the  jury  under  the  evidence. 

9.  Poisons  ^=>9 — Harrison  Narcotic  Act — Prosecution  of  Physicians — 

Questions  for  Jury. 

In  prosecution  of  physicians  for  sale  of  drugs  in  violation  of  Harrison 
Narcotic  Act  (Comp.  St.  §|  6287g-6287q),  whether  dispensing  of  drug  In 
each  case  was  a  dispensing  of  it  by  a  physician  to  a  patient,  in  which 
case  no  order  form  was  required,  or  whether  the  form  of  prescription  was 
used  by  defendants  as  an  evasion  of  the  law,  and  not  In  good  faith,  in 
which  case  the  dispensing  would  be  a  sale,  and  an  order  form  necessary 
to  bring  it  within  the  law,  held  for  the  jury. 

10.  Poisons  ^=>9 — Harrison  Narcotic  Act — Character  of  Drug  Users — 
Knowledge  of  PnTsiciANS— Questions  for  Jury. 

In  prosecution  of  physicians  for  having  violated  the  Harrison  Narcotic 
Act  (Comp.  St.  §§  6287g-C2S7q),  whether  two  persons  were  consumers  of 
the  drug  and  not  patients  of  defendants,  and  whether  defendants  and 
the  druggist  on  whom  they  issued  prescriptions,  their  codefendant,  knew 
the  true  character  in  which  such  persons  sought  to  procure  drugs,  held 
for  the-  jury. 

11.  Criminal  Law  ^=>1177 — Harmless  Error — Establishment  of  One  of 
Two  Counts — Sentence. 

If  either  count  of  indictments  for  having  violated  and  having  conspired 
to 'Violate  the  Harrison  Narcotic  Act  (Comp.  St.  §§  6287g-6287q)  was  es- 
tablished, defendants  have  no  Just  complaint ;  the  sentence  imposed  hav- 
ing been  within  the  maximum  prescribed  for  the  offense  charged  in  either 
count. 

12.  Poisons  €=»9 — Harrison  Narcotic  Act — Faith  of  Physicians — Submis- 
sion of  Issue. 

In  prosecution  of  physicians  for  having  violated  and  conspired  to 
violate  the  Harrison  Narcotic  Act  (Comp.  St.  §§  6287g-6287q),  the  trial 
court  \n  his  general  charge  properly  submitted  an  issue  as  to  the  good 
faith  of  defendants  in  Issuing  their  prescriptions  to  supposed  patients, 
since  the  defendants  could  only  protect  themselves  if  the  prescriptions 
were  Issued  legitimately  in  their  practice. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas ;   William  R.  Smith,  Judge. 

M.  C.  Melanson  and  Guillermo  Q.  Ellsworth  were  convicted  of  vio- 
lations of  and  conspiracy  to  violate  the  Harrison  Narcotic  Act,  and 
they  bring  error.    Affirmed. 

Volney  M.  Brown,  of  El  Paso,  Tex.  (R.  C.  Walshe,  C.  M.  Wilchar, 
and  A.  J.  Harper,  all  of  El  Paso,  Tex.,  on  the  brief),  for  plaintiffs  in 
error. 

R.  E.  Crawford  and  W.  H.  Fryer,  Asst.  U.  S.  Attys.,  both  of  El 
Paso,  Tex. 

^soFor  other  cases  see  same  topic  6  KEV-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 
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Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  plaintiflFs  in  error  were  convicted  un- 
der two  separate,  but  similar,  indictments ;  each  charging  violations  of 
section  2  of  the  Harrison  Narcotic  Act  (Act  Dec.  17,  1914,  c.  1,  38 
Stat.  786  [Comp.  St.  §  6287h]),  and  of  a  conspiracy  to  violate  that 
section  of  the  act,  under  section  37  of  the  Penal  Code  of  the  United 
States  (Act  March  4,  1909,  c.  321,  35  Stat.  1096  [Comp.  St.  §  10201]), 
in  separate  counts.  The  trials  were  separate,  but  the  questions  pre- 
sented by  the  appeals,  with  one  exception,  are  the  same. 

Each  defendant  was  charged  with  having  conspired  with  one  M.  A. 
I>olan,  who  was  a  druggist,  and  who  was  a  joint  defendant  in  each  in- 
dictment. The  plaintiffs  in  error  were  each  physicians.  The  gist  of 
the  conspiracy  charged  in  the  first  count  of  each  indictment  was  that 
the  defendants  were  to  write  prescriptions  for  alleged  patients,  calling 
for  morphine  or  cocaine,  which  were  to  be  filled  by  their  codefendant 
Dolan ;  all  the  defendants  knowing  that  the  alleged  patients  were  not 
being  treated  by  the  physicians  in  the  course  of  their  legitimate  prac- 
tice, but  were  being  furnished  the  drugs  to  appease  their  appetites 
for  it.  The  first  count  in  each  indictment  charged  a  conspiracy.  The 
second  count  charged  a  joint  sale  by  the  physician  and  druggist  with- 
out the  use  of  the  order  form,  required  by  the  law  to  be  used  and  filed 
in  making  sales,  other  than  to  patients  in  the  regular  practice  of  a 
physician  on  prescription,  or  by  personal  administration. 

The  plaintiffs  in  error  first  question  the  sufficiency  of  the  indictments 
in  two  respects.  • 

[1,2]  The  first  count  is  criticized  because  it  contains  no  direct  aver- 
ment that  cocaine  is  a  derivative  of  coca  leaves,  and  that  morphine  and 
heroin  are  salts  or  derivatives  of  opium.  It  is  averred  in  the  first 
count  of  each  indictment  that  the  respective  defendants,  at  the  time 
of  the  commission  of  the  offense,  knew  that  cocaine  was  a  derivative 
of  coca  leaves,  and  that  morphine  and  heroin  were  salts  and  deriva- 
tives of  opium.  It  is  difficult  to  see  how  they  could  know  this  to  be  a 
fact,  unless  it  was  a  fact,  and  the  averment  that  it  was  known  by  them 
to  be  a  fact  implies  the  averment  that  it  was  a  fact.  It  certainly  in- 
forms the  defendants  sufficiently  of  the  charge  against  them,  and,  if 
an  imperfect  averment,  is  a  harmless  imperfection,  carrying  no  conse- 
quences, in  view  of  R.  S.  §  1025  (Comp.  St.  §  1691). 

[3]  The  indictments  are  also  criticized  because  they  do  not  aver 
facts  showing  that  the  defendants  did  not  come  within  any  of  the  ex- 
ceptions of  the  act.  In  the  cases  of  Thurston  v.  United  States,  241 
Fed.  335,  154  C.  C.  A.  215,  and  Fyke  v.  United  States,  254  Fed.  225, 
165  C.  C.  A.  513,  we  held  that  the  provisions  of  section  8  of  the  act 
(Comp.  St.  §  6287n)  made  it  unnecessary  for  the  government  either 
to  aver  or  prove  facts  excluding  defendants  from  the  excepted  classes. 
[4,  5]  It  is  objected  that  there  should  have  been  evidence  introduced 
by  the  government  that  cocaine  was  a  derivative  of  coca  leaves,  and 
that  heroin  and  morphine  were  salts  of  opium.  In  the  Ellsworth  Case, 
the  plaintiflf's  witness  Will  S.  Wood  testified  as  follows : 
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"Morphine  is  an  alkaloid  of  opium,  and  heroin  is  a  derivative  of  <^inm, 
and  cocaine  is  an  alkaloid  of  coca  leaves.  Alkaloid  means  the  principal  agent 
of  opium.  Cocaine  is  a  principal  agent  of  coca  leaves;  it  comes  from  coca 
leaves.    Morphine  and  heroin  both  come  from  opium.'' 

No  transaction  in  heroin  was  relied  upon  by  the  plaintiff  as  a  ground 
for  conviction.    The  first  count  of  the  indictment  alleged  that — 

"morphine  was  a  salt  and  derivative  of  opium,  and  that  heroin  was  a  salt  and 
derivative  of  opium,  and  that  cocaine  was  a  salt  and  derivative  of  coca  leaves," 

The  second  count  contained  this  averment : 

"Said  morphine  (referring  to  that  charged  to  have  been  unlawfully  sold) 
being  a  salt  and  derivative  of  opium." 

We  think  the  proof  in  the  Ellsworth  case  was  sufficient  to  show  that 
the  drugs  were  salts,  and  certainly  derivatives,  respectively,  of  coca 
leaves  or  opium.  The  proof  as  to  this  fact  is  not  as  specific  in  the 
Melanson  case,  but  was  sufficient  to  authorize  submission  of  the  is- 
sue to  the  jury,  if,  indeed,  proof  of  such  a  scientific  fact  was  required. 
The  courts  take  judicial  knowledge  of  the  facts  of  chemistry  contained 
in  the  United  States  Pharmacopoeia. 

[6]  In  the  case  of  Melanson  v.  United  States,  objection  is  made  to 
the  action  of  the  District  Court  in  permitting  the  plaintiff  to  introduce 
in  evidence  certain  order  forms,  used  by  the  defendant  Melanson  for 
the  procuring  of  morphine  from  a  druggist  other  than  the  one  with 
whom  Melanson  is  charged  with  having  conspired  in  the  first  count, 
and  with  having  made  a  sale  jointly,  in  the  second  count.  A  physician, 
under  the  terms  of  the  law,  may  legally  dispense  the  drug,  either  by 
prescription  or  by  personal  administration,  in  the  legitimate  course  of 
his  practice.  The  issue  was  presented  under  both  counts  as  to  whether 
the  drug  was  dispensed  in  the  legitimate  course  of  Melanson's  prac- 
tice. The  issue  involved  the  question  of  the  good  faith  of  defendant 
as  a  physician  in  dispensing  the  drug.  If  dispensed  in  the  legiti- 
mate course  of  his  practice,  the  law  was  not  violated.  If  the  prescrip- 
tion was  a  cloak  to  cover  a  dispensing,  not  to  aid  a  cure,  but  to  fur- 
nish the  drug  to  an  addict  to  satisfy  his  appetite,  the  law  was  violated. 
The  question  depended  upon  the  good  or  bad  faith  of  the  physician, 
and  this  involved  his  intent.  Upon  the  question  of  intent,  the  quan- 
tities in  which  the  defendant  Melanson  procured  the  drug  reflected 
upon  the  question  of  his  intent  or  good  faith  in  dispensing  it.  The  de- 
fendant Dolan  entered  a  plea  of  guilty,  and  was  not  tried  with  Mel- 
anson. The  issue  of  Melanson's  intent  being  involved,  the  plaintiff 
was  entitled  to  show  on  that  issue,  if  it  could,  that  the  amounts  of  the 
drugs  Melanson  had  procured,  at  or  about  the  time  of  the  alleged  com- 
mission of  the  offense,  from  all  sources,  exceeded  what  would  be  re- 
quired for  his  legitimate  practice. 

[7]  The  plaintiffs  in  error  further  complain  that  the  court  permit- 
ted the  witnesses  Dr.  Jamison  and  Dr.  Rogers,  in  the  Melanson  case, 
and  Dr.  Rogers,  in  the  Ellsworth  case,  to  testify  that  the  prescribing 
of  the  drug  under  stated  quantities  and  circumstances  would  not  be  in 
the  course  of  a  physician's  regular  practice.  The  witnesses  qualified 
as  medical  experts,  and  were  entitled,  as  such,  to  give  opinion  evidence. 
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The  issue  being  whether  or  not  the  drug  was  dispensed  in  the  legiti- 
mate course  of  defendants'  practice  as  physicians,  the  evidence  was 
germane  to  that  issue ;  and,  being  competent  expert  testimony,  the  Dis- 
trict Court  properly  permitted  it  to  be  introduced. 

[I]  Both  plaintiflFs  in  error  contend  that  the  evidence  of  the  gov- 
ernment was  insufficient  to  show  (1)  a  conspiracy  under  the  first  count ; 
or  (2)  an  illegal  sale,  because  not  made  in  response  to  an  order  on  an 
order  form,  as  charged  in  the  second  count.  In  the  Ellsworth  case  tlie 
evidence  showed  that  the  defendant  Ellsworth  had  issued  in  the  period 
three  months  before  the  prosecution  was  instituted  700  prescriptions 
for  the  drugs,  all  of  which  had  been  filled  by  his  codefendant  Dolan,  or 
his  employes,  and  in  quantities  varying  from  15  grains  to  60  grains. 
The  evidence  also  showed  that  prescriptions  of  the  kind  and  quantity 
shown  to  have  been  issued  by  Ellsworth,  and  in  the  aggregate  amount 
for  the  period,  could  not  have  been  issued  in  the  course  of  his  pro- 
fessional practice  Intimately.  In  the  Melanson  case,  the  evidence 
showed  that  the  defendant  Melanson  had  an  office  in  the  rear  of  his 
codefendant's  drug  store ;  that  during  a  like  period  he  had  issued  900 
prescriptions  for  the  prohibited  drugs,  which  had  been  filled  by  Dolan 
or  his  employes ;  and  that  no  prescription  for  any  other  kind  of  drugs 
had  been  issued  by  Melanson  to  be  filled  by  Dolan  or  his  employes  dur- 
ing that  time.  The  evidence  also  showed  that  the  prescriptions  were 
of  a  character,  and  for  an  amount,  that  would  not  be  issued  by  a  physi- 
cian in  the  course  of  his  professional  practice.  This  was  sufficient  evi- 
dence in  each  case  for  submission  to  the  jury,  upon  the  issue  as  to 
whether  or  not  each  of  the  defendants  had  conspired  with  Dolan  to 
dispense  the  drug,  in  the  guise  of  prescriptions  to  patients,  but  in  fact 
to  them  as  addicts,  for  the  gratification  of  their  appetite,  and  not  for 
their  cure. 

[1-11]  The  plaintiffs  in  error  also  contend  that  the  evidence  was 
insufficient  to  show  an  illegal  sale  under  the  second  counts  of  the  two 
indictments.  The  contention  is  that,  when  the  drug  is  prescribed  by 
a  physician,  it  is  not  required  to  be  in  pursuance  of  an  order  from  the 
patient  on  an  order  form.  Gjnceding  this  to  be  the  law,  it  was  for 
the  jury  to  determine,  in  each  case,  whether  the  dispensing  of  the  drug, 
in  the  one  case  to  Clifford  Frank,  and  in  the  other  case  to  W.  Banning, 
was  a  dispensing  of  it  by  a  physician  to  a  patient,  in  which  case  no 
order  form  was  required,  or  whether  the  form  of  a  prescription  was 
used  by  the  defendants  as  an  evasion  of  the  law,'  and  not  in  good  faith, 
in  which  case  the  dispensing  would  be  a  sale,  and  an  order  form  would 
be  necessary  to  bring  it  witihin  the  law.  The  amount  of  the  drug  pre- 
scribed in  the  Ellsworth  case  to  Clifford  Frank,  and  the  frequency, 
amount,  and  circumstances  attending  the  issuance  of  the  prescription 
to  Banning  and  others,  and  Banning's  own  testimony  as  to  its  intended 
use,  and  Melanson's  probable  knowledge  thereof,  made  it  a  question 
for  the  jury  to  determine  whether  Frank  and  Banning  were  consum- 
ers of  the  drug,  and  not  patients  of  defendant,  and  whether  Melanson 
and  Ellsworth  and  Dolan  knew  the  true  character  in  which  they  sought 
to  procure  it  from  defendants.  In  the  latter  event,  the  transaction 
would  be  a  mere  sale,  and  could  be  validated  only  if  made  upon  receipt 
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of  an  order  form  from  the  respective  purchasers.  If  either  count  of 
the  indictment  was  established,  the  defendants  have  no  just  complaint, 
since  the  sentence  imposed  was  within  the  maximum  prescribed  for  the 
offense  charged  in  either  count. 

[12]  The  plaintiflFs  in  error  also  complain  because  the  District  Judge, 
in  his  general  charge  to  the  jury,  submitted  the  issue  as  to  the  good 
faith  of  the  defendants  in  issuing  the  prescriptions  to  the  supposed  pa- 
tients. We  think  this  issue  was  a  pertinent  one.  The  defendants  could 
only  protect  themselves,  under  the  act,  if  the  prescriptions  were  issued 
in  the  legitimate  course  of  their  professional  practice.  The  law  does 
not  mean  by  this  to  immunize  those  who  use  the  form  of  the  relation 
of  physician  and  patient  as  a  mere  method  to  avoid  the  law's  penal- 
ties, when  in  fact  they  are  dispensing  the  drug,  not  to  cure  a  patient, 
but  to  satisfy  the  craving  of  an  addict,  who  bears  no  such  relation  to 
them.  If  the  act  were  given  that  construction,  it  would  be  valueless 
to  remedy  the  evil  aimed  at,  since  physicians  could  register,  and  with 
impunity  furnish  the  drug,  through  pretended  prescriptions,  in  collu- 
sion with  registered  druggists. 

We  find  no  error  in  the  records,  and  the  judgment  in  each  case  is 
affirmed. 


(250  Fed.  788) 

MORRIS  LAND  &  CATTLE  CO.  v.  KILPATRICK  et  al. 

(Circuit  Court  of  Appeals,  Fifth  areuit.    April  4,  1919.) 

No.  3268. 

1.  Appeabance  ^=»20 — Genebal  Appeabance — ^Waiveb  of  Issuance  of  Pro- 

cess. 

On  information  for  forfeiture  of  cattle  imported  from  Mexico  without 
entry  and  inspection,  where,  when  defendant  filed  exception  or  motion 
that  the  part  of  the  intervener's  answer  which  prayed  judgment  against 
defendant  be  stricken  out,  defendant  was  represented  in  the  cause  by  at- 
torneys whose  appearance  was  general,  by  appearing  and  pleading  to  the 
claim  asserted  against  it  by  the  intervener's  answer,  defendant  waived 
the  Issuance  of  process,  and  by  invoking  decision  as  to  the  merits  of  the 
claim  asserted  abandoned  any  rights  it  might  have  had  to  refrain  from 
joining  issue  until  notified  or  required. 

2.  Appeal  and  Ebbob  ^=»1026 — Revebsal — Habmless  Omissipn. 

A  judgment  is  not  to  be  reversed  because  of  an  omission  which  did  not 
have  the  effect  of  depriving  the  party  complaining  of  any  substantial 
right 

3.  Animals  ^=»35 — Custoks  Duties  ^=>130 — Unlawful  Impobtation  of  Cat- 

tle— Fobfeiture — Judgment  fob  Intebvening  Claimants. 

On  information  by  the  United  States  against  a  cattle  company  for 
forfeiture  of  cattle  for  unlawful  importation,  wherein  individuals  inter- 
vened and  claimed  the  cattle  or  their  value,  judgment  that  the  inter- 
veners recover  from  the  cattle  company  possession  of  the  cattle,  and,  if 
they  were  not  delivered,  recover  a  sum  per  head,  the  value  as  assessed 
for  each  head  not  delivered,  held  proper. 

Appeal  from  the  District  Court  of  the  United  States  for  the  El  Paso 

Division  of  the  Western  District  of  Texas ;  William  R.  Smith,  Judge. 

Information  against  the  Morris  Land  &  Cattle  Company  for  for- 

^:=;9Foi  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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feiture  of  cattle,  wherein  J.  J.  Kilpatrick,  Jr.,  and  others,  appeared  and 
filed  answer  to  the  information,  claiming  the  cattle,  or,  in  lieu  thereof, 
recovery  of  an  appraised  value  from  the  company.  From  a  judgment 
for  the  interveners,  the  Cattle  Compai/y  appeals.    Affirmed. 

Ed.  M.  Whitaker  and  Peyton  J.  Edwards,  both  of  El  Paso,  Tex., 
for  appellant. 

Volney  M.  Brown  and  R.  E.  Crawford  and  W.  H.  Fryer,  Asst  U.  S. 
Attys.,  all  of  El  Paso,  Tex.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  On  January  15,  1916,  the  district  attor- 
ney, in  behalf  of  the  United  States,  filed  an  information  praying  the 
forfeiture  of  27  head  of  cattle,  which  were  described  and  were  alleged 
to  have  been  seized  while  in  a  pasture  known  as  the  "Kilpatrick  pas- 
ture," within  the  collection  district  of  Eagle  Pass,  on  tlie  grounds  that 
said  cattle  were  knowingly  and  fraudulently  imported  into  the  United 
States  from  Mexico,  without  being  entered,  unladened,  and  inspected 
as  required  by  the  customs  laws  of  the  United  States,  and  without  be- 
ing inspected  by  the  Bureau  of  Animal  Industry  of  the  Department  of 
Agriculture  of  the  United  States,  as  required  by  law. 

On  January  15,  1916,  there  was  filed  in  the  court  an  affidavit  of  the 
manager  of  the  Morris  Land  &  Cattle  Company  (which  will  be  re- 
ferred to  as  the  appellant),  stating  that  that  company  was  the  owner  of 
said  cattle  and  that  they  were  imported  into  the  United  States  without 
its  knowledge,  authority,  or  consent.  On  January  22d  the  appellant 
filed  a  petition  praying  that  the  marshal  be  ordered  to  deliver  said  cat- 
tle to  the  petitioner  upon  its  executing  bond  with  sureties  as  provided 
by  statute.  In  that  petition  it  was  averred  that  no  other  person  or  cor- 
poration is  the  owner  of  said  cattle.  On  January  31st  there  was  filed 
in  the  court  a  stipulation,  signed  by  the  attorney  for  the  appellant  and 
by  an  assistant  district  attorney,  that  the  valuation  of  said  27  head  of 
cattle  was  $407.50. 

On  February  3d  an  order  was  made  that  the  cattle  be  delivered  to 
the  appellant  upon  its  executing  a  bond  to  the  United  States  in  the  sum 
of  $407.50,  with  two  good  and  sufficient  sureties.  The  bond  was  given 
and  the  cattle  were  delivered  pursuant  to  the  order,  and  the  appellant 
duly  answered  the  information.  Thereafter,  and  after  notice  of  the 
information  and  the  seizure  had  been  given  by  publication  in  a  news- 
paper, pursuant  to  an  order  of  the  District  Judge,  the  appellees,  J.  J. 
Kilpatrick,  Jr.,  and  others,  appeared  and  filed  an  answer  to  the  infor- 
mation. That  answer  put  in  issue  the  averments  of  the  information 
as  to  the  cattle  being  imported  from  Mexico,  alleged  that  they  had 
never  been  in  Mexico,  that  they  were  American  cattle  belonging  to  the 
appellees,  and  were  in  their  pasture  when  they  were  seized,  denied  that 
the  appellant  had  any  interest  in  them,  and  prayed  that  said  cattle  be 
awarded  to  the  appellees,  or  that,  in  lieu  thereof,  they  have  and  recover 
the  appraised  value  of  the  cattle  from  the  appellant.  Thereafter  the 
appellant,  by  its  attorneys,  filed  in  the  cause  an  instrument  of  which, 


136  168  C.  C.  A.  EBP0ET8 

omitting  the  caption  and  the  signatures  of  the  attorneys,  the  following 
is  a  copy : 

"Now  comes  the  Morris  Land  &  Cattle  Company,  and  excepts  to  that  part 
of  the  answer  and  plea  of  Interveiition  of  J.  J.  Kilpatrick  and  D.  D.  Kilpatiiek 
and  J.  J.  Kilpatrick,  Jr.,  wherein  they  ask  judgment  of  the  Morris  Land  & 
Cattle  Company,  and  asks  that  same  be  stricken  out  and  not  considered  by 
the  court  for  the  following  reasons,  to  wit : 

**(1)  Because  said  pleading  was  filed  after  the  property  in  controversy  in 
this  action  had  been  delivered  to  Morris  Land  &  Cattle  Company  under  bond 
filed  in  this  court,  and  no  new  libel  has  ever  been  filed  herein,  and  no  process 
has  ever  been  served  on  said  Morris  Land  &  Cattle  Company,  and  said  Mor- 
ris Land  &  Cattle  Company  has  never  made  any  appearance  in  this  cause  as 
to  said  cross-action  or  intervention  on  the  part  of  the  said  KUpatrlcks,  and 
the  court  has  no  jurisdiction  to  render  judgment  against  said  Morris  Land  & 
Cattle  Company  on  said  cross-action,  in  that  said  property  is  no  longer  in 
the  hands  of  the  officers  of  this  court. 

"(2)  And  now  comes  Morris  Land  &  Cattle  Company,  and,  not  waiving  any 
of  its  exceptions  to  the  jurisdiction  of  the  court  over  it  as  to  the  cross- 
action  or  intervention  on  the  part  of  J.  J.,  D.  D.,  and  J.  J.  Kilpatrick,  Jr.,  but 
relying  on  same,  demurs  to  the  allegations  of  said  cross-action,  and  says  that 
same  are  insufficient  In  law  to  require  further  answer  of  It,  and  of  this  It  prays 
the  Judgment  of  the  court. 

*'For  answer  herein.  If  answer  be  required,  but  not  waiving  any  of  the 
matters  hereinbefore  set  out,  defendant  Morris  Land  &  Cattle  Company  de- 
nies all  and  singular  the  allegations  set  out  In  cross-action  of  said  defend- 
ants, and  demands  strict  proof  of  same." 

The  above-mentioned  exceptions  were  overruled,  and,  a  jury  being 
waived,  the  court,  after  hearing  the  evidence,  found  that  the  animals 
described  in  the  information  were  not  subject  to  seizure  and  forfeiture, 
and  were  the  property  of  the  appellees,  and  it  was  adjudged  that  the 
appellees  have  and  recover  from  the  appellant  possession  of  the  said 
cattle  and  the  costs;  the  judgment  providing,  if  the  said  27  head  of 
cattle,  or  any  of  them,  are  not  delivered  by  the  appellant  pursuant  to  a 
writ  of  possession  ordered  to  be  issued,  appellees  have  and  recover  of 
the  appellant  the  sum  of  $15.10  per  head,  the  value  thereof  as  assessed 
by  the  court  for  each  head  of  cattle  not  delivered.  The  record  does  not 
set  out  the  evidence  adduced  in  the  trial  court. 

[1]  What  is  complained  of  is  the  overruling  of  the  exception  or  mo- 
tion that  that  part  of  the  appellees'  answer  which  prayed  judgment 
against  the  appellant  be  stricken  out.  When  the  above-mentioned  ex- 
ceptions of  the  appellant  were  filed,  it  was  represented  in  the  cause  by 
attorneys,  whose  appearance  was  general,  not  special  or  limited.  It 
took  notice  of  the  answer  of  the  appellees  by  filing  the  above-mentioned 
exceptions  thereto.  It  may  be  assumed  that,  prior  to  service  of  notice 
or  process  so  requiring,  it  was  not  incumbent  upon  the  appellant  to 
take  notice  of  the  claim  asserted  against  it  by  the  answer  of  the  appel- 
lees. By  appearing  and  pleading  to  the  claim  so  asserted,  it  waived 
the  issuance  of  process  thereon.  By  invoking  the  court's  decision  as 
to  the  merits  of  the  claim  asserted,  it  abandoned  any  rights  it  may  have 
had  to  refrain  from  joining  issue  thereon  until  notified  or  required  to 
do  so.  Pease  v.  Rathbun-Jones  Eng.  Co.,  243  U.  S.  273,  37  Sup.  Ct. 
283,  61  L.  Ed.  715,  Ann.  Cas.  1918C,  1147,  228  Fed.  273,  142  C.  C. 
A.  565 ;  St.  Louis  &  San  Francisco  Railway  Co.  y.  McBride,  141  U.  S. 
127,  11  Sup.  Ct.  982,  35  L.  Ed.  659. 
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[J]  The  appellant  now  is  complaining  of  the  absence  of  process  on 
a  pleading  upon  which  it  made  issues,  which  have  been  decided  against 
it.  There  no  longer  is  any  occasion  or  necessity  of  issuing  process 
when  the  party  to  be  served  has  appeared  and  joined  in  the  issue  ten- 
dered. To  issue  and  serve  now  the  process  which  the  appellant  con- 
tends was  improperly  omitted  would  amount  only  to  giving  formal  no- 
tice of  a  claim  of  which  it  already  has  taken  notice  by  imsuccessfully 
contesting  it  on  the  merits.  A  judgment  is  not  to  be  reversed  because 
of  an  omission  which  did  not  have  the  effect  of  depriving  the  party 
complaining  of  any  substantial  right.  * 

[i]  By  representing  to  the  court  that  it  was  the  owner  of  the  cattle 
seized,  and  that  no  other  person  or  corporation  owned  them,  the  ap- 
X)ellant  acquired  possession  upon  giving  bond  in  an  amount  which  it 
admitted  to  be  the  value  of  the  cattle.  It  remained  a  party  to  the 
cause,  represented  by  attorneys  appearing  generally  therein  for  it,  when 
it  was  disclosed  to  the  court  that  the  ownership  of  the  cattle  was  claim- 
ed by  others,  who  were  entitled  to  appear  in  the  proceeding  and  resist 
the  forfeiture  prayed  for.  The  appellant  still  being  a  party  to  the 
cause  and  subject  to  proper  orders  made  therein,  upon  the  court  finding 
that  the  cattle  were  not  subject  to  forfeiture  and  that  they  belonged  to 
the  appellees,  there  was  no  legal  obstacle  to  prevent  the  court  ordering 
the  appellant  to  deliver  to  the  appellees  either  the  cattle  or  the  sum  of 
money  which  the  appellant  had  agreed  was  the  value  of  them.  The 
effect  of  the  order  was  to  require  a  party  to  the  cause,  who  wrongfully 
had  obtained  possession  of  the  property  in  the  court's  custody,  to  re- 
store the  property  itself  or  to  pay  the  admitted  value  of  it  to  another 
party  found  to  be  entitled  to  it.  The  fact  that  the  appellant  was  en- 
abled to  get  possession  of  the  cattle  by  giving  a  bond,  with  sureties, 
for  its  value,  did  not  have  the  effect  of  exempting  it  from  such  an^  or- 
der. There  was  no  judgment  against  the  sureties  on  the  bond.  Nothing 
in  the  record  indicates  that  the  court  was  in  error  in  adjudging  that 
the  cattle  were  not  subject  to  forfeiture  and  that  the  appellees  were  en- 
titled to  them.  This  being  so,  the  appellant  has  no  valid  ground  of 
complaint  against  the  judgment  appealed  from,  which  can  be  satisfied 
by  paying  the  sum  which  it  admitted  was  the  value  of  the  cattle  in 
question,  and  the  costs. 

This  judgment  is  affirmed. 
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(256  Fed.  792) 

ECONOMY  UGHT  &  POWER  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  21,  1919.) 

No.  2525. 

1.  Navigable  Waters  ^=>22(1) — Dams— Control  by  State. 

Under  Act  Sept  19,  1890,  providing  that  dams  or  other  structures  In 
navif^able  waters  of  the  United  States  shall  not  be  built  without  author- 
ity of  the  Secretary  of  War,  and  Act  March  3,  1899,  §  9  (CJomp.  St  §  9971), 
relating  to  navigably  waters  wholly  within  the  state,  dams  or  other  struc- 
tures may  be  built  only  by  joint  cussent  of  the  national  and  state  govern- 
ments. 

2.  Navigable  Waters  ^=>22(1) — Dams— Waters  I/YINQ  Wholly  Within  a 

State—Statutes— Application  . 

Act  March  3,  1899,  under  which  dams  or  other  structures  may  be  built 
in  or  over  navigable  streams  wholly  within  a  state  only  by  Joint  assent 
of  the  national  and  state  governments,  should  be  construed  to  refer  to 
navigable  capacity  and  not  rigidly  restricted  to  streams  floating  inter- 
state or  foreign  commerce  at  the  time  of  its  passage. 

3.  Navigable  Waters  ^=>3 — Ordinances  as  to  Oovernment  of  Northwest 

Territory. 

The  purposes  of  the  Ordinance  of  July  13,  1787,  for  the  government 
of  the  Northwest  Territory,  was  to  retain  forever  the  free  and  unre- 
stricted use  to  the  people  of  the  country  of  any  or  all  waterways  then 
known  to  be  navigable,  or  waterways  that  might  thereafter  be  used  by 
the  people  in  the  more  remote  parts  of  the  country  for  the  purposes  of 
commerce. 

4.  Navigable  Waters  ^=»1(1) — Necessity  for  Using. 

The  fact  that  shipping  methods  have  dispensed  with  the  necessity  for 
using  the  carrying  places  in  the  Desplaines  river  does  not  lessen  in  any 
degree  the  value  of  the  navigable  portions  of  the  stream,  nor  render 
them  not  navigable. 

5.  Navigable  Waters  ^=>1(1) — •^Navigability.'* 

Navigability  does  not  depend  on  the  amount  of  tonnage,  depth  of  wa« 
ter,  width  of  stream,  character  of  craft,  or  relative  ease  or  difficulty  of 
navigation,  nor  the  use  at  some  time  for  commerce;  navigability  being 
determined  by  natural  conditions. 

6.  Navigable  Waters  ^=»1(6) — Desplaines  River. 

The  Desplaines  river  in  Illinois  is  a  navigable  stream,  and  a  dam 
cannot  be  constructed  therein  without  the  consent  of  the  United  States 
government,  under  Act  March  3,  1899,  §  9  (Comp.  St.  §  9971). 

7.  Courts  ^=»372(1) — Decisions  of  State  Courts— Navigable  Waters. 

A  federal  court  need  not  follow  a  decision  of  the  Supreme  Court  of  Illi- 
nois as  to  the  navigability  of  the  Desplaines  river. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Bill  by  the  United  States  against  the  Economy  Light  &  Power  Com- 
pany. From  a  decree  in  favor  of  the  plaintiff,  defendant  appeals.  Af- 
firmed. 

December  14,  1909,  the  United  States  filed  its  bill  of  complaint  against 
the  Economy  Light  &  Power  Company,  alleging  that  said  company  had,  with- 
out the  consent  of  Congress  and  without  authority  of  the  Legislature  of 
Illinois,  commenced  the  construction  of  a  dam  in  the  Desplaines  river  at  a 
point  in  Grundy  county,  III.,  and  that  the  portion  of  the  Desplaines  river 
in  which  the  construction  of  the  dam  had  been  commenced  was  navigable 
water  of  the  United  States,  and  praying  the  court  to  order,  adjudge,  and 

^spFor  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key- Numbered  Digests  &  Indexes 
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decree  said  Desplaines  river  to  be  a  navigable  river  and  one  of  the  navigable 
waters  of  the  United  States;  that  the  portion  of  the  dam  constructed  be 
held  to  be  In  violation  of  the  provisions  of  section  9  of  the  act  of  March  3, 
1»99  (30  Stat  1151.  c.  425  [Conip.  St.  §  9971]),  and  ordering  its  removal,  and 
tbat  the  defendants  and  its  officers  and  agents  and  all  persons  acting  under 
them  be  enjoined  perpetually  from  placing  any  further  obstruction  In  said 
river,  and  from  doing  any  other  act  or  performing  any  other  work  In  con- 
nection with  the  construction  of  said  dam. 

On  February  28,  1010.  the  defendant  filed  Its  answer,  admitting  the  com- 
mencement of  the  construction  of  a  dam  as  alleged,  but  denying  the  naviga- 
bility of  the  portion  of  the  Desplaines  river  in  which  said  dam  was  be- 
ing constructed.  A  very  large  amount  of  evidence  was  taken,  the  abstract 
containing  3,186  printed  pages.  From  a  decree  entered  May  25,  1917,  per- 
petually enjoining  the  defendant,  its  officers,  agents,  etc.,  as  prayed,  defendant 
appeals. 

Frank  H.  Scott,  of  Chicago,  111.,  for  appellant. 
Charles  F.  Clyne  and  Clarence  N.  Goodwin,  both  of  Chicago,  111., 
for  appellee. 

Before  BAKER  and  EVANS,  Circuit  Judges,  and  SANBORN,  Dis- 
trict Judge. 

SANBORN,  District  Judge  (after  stating  the  facts  as  above).  The 
Desplaines  up  to  189^. — The  Chicago-Desplaines-Illinois  water  route, 
used  from  1673  to  1825  by  explorers  and  in  the  fur  trade,  was  made 
up  of  portions  of  the  Chicago  and  Desplaines  rivers,  now  some  eight 
miles  apart.  It  includes  the  Chicago  river  from  its  mouth  on  Lake 
Michigan  to  Robey  street,  Chicago,  on  the  West  fork  of  the  South 
branch,  thence  westerly,  by  water  or  portage,  to  Mud  Lake,  about  two 
miles,  thence  to  Ihe  Desplaines  near  Riverside,  two  miles,  down  the 
river  to  the  Illinois,  made  by  the  confluence  of  the  Desplaines  and  Kan- 
kakee. The  part  of  this  route  between  the  Chicago  and  Desplaines  is 
called  the  Chicago  divide.  The  Desplaines  river  rises  near  the  county 
line  between  Racine  and  Kenosha  counties,  Wis.,  and  runs  in  a  south- 
erly direction,  parallel  substantially  to  the  west  shore  of  Lake  Mich- 
igan, through  Lake  and  Cook  counties.  111.,  until  it  reaches  Riverside, 
some  11  miles  from  the  mouth  of  the  Chicago  river;  thence  it  takes 
a  southerly  direction  through  Cook  and  Will  counties  to  its  confluence 
with  the  Kankakee  river  near  the  east  line  of  Grundy  county.  The 
original  area  of  the  Desplaines  river  basin  was  1,428  square  miles,  and 
with  the  changes  which  have  been  made  the  present  area  is  taken  at 
1.392  square  miles.  The  Desplaines  river  basin  is  usually  divided  into 
the  upper  Desplaines  and  the  lower  Desplaines;  the  term  upper  Des- 
plaines applying  to  that  portion  above  Riverside.  The  upper  Desplaines 
basin  has  an  area  of  633  square  miles,  a  general  length  of  about  60 
miles,  and  a  general  width  of  about  10  miles,  and  is  a  true  basin — has 
practically  no  true  tributary  basins,  except  Salt  creek,  which  has  about 
1 10  miles,  entering  at  Riverside.  It  is  a  rolling  country,  originally  cov- 
ered with  one-half  to  one-third  in  timber.  Its  general  declivity  by  its 
flood  plane  is  about  1%  feet  per  mile.  The  river  bed  is  cut  as  a  groove 
in  a  prairie,  rather  than  the  ordinary  river  bed,  with  an  overflow  or 
flood  plane  on  either  side.  Originally  it  had  a  considerable  quantity 
of  swamp,  marsh,  and  bog  at  headwaters,  and  in  Lake  county  and  in 
portions  of  Cook  county  and  also  upon  Salt  creek  in  Du  Page  county. 
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and  a  lake  development  in  Lake  county,  from  which  that  county  de- 
rives its  name. 

The  characteristics  of  the  Lower  Desplaines  basin,  that  portion  be- 
low Lyons  or  Riverside,  are  that  it  covers  by  the  general  course  of  the 
valley  about  42  miles  to  the  confluence  with  the  Kankakee,  and  has  a 
total  descent  of  about  102  or  103  feet.  It  has  a  true  subbasin  in  the 
Du  Page  river,  which  covers  366  square  miles.  The  total  area  is  795 
square  miles  below  Riverside,  but  outside  of  the  Du  Page  river  this 
area  is  only  429  miles.  The  valley  in  itself  is  not  a  characteristic  val- 
ley, like  the  Upper  Desplaines,  but  has  the  appearance  of  being  an  old 
water  course  or  outlet  from  the  Great  Lakes,  in  which  the  modem 
stream  follows  through  remnants  of  an  ancient  stream  of  much  greater 
magnitude,  a  succession  of  pools  and  wide  expanses,  with  intermediate 
channels,  which  have  not  yet  developed  to  their  proper  proportions,  con- 
necting these  pools  and  water  stretches.  The  river  valley  or  river  has 
two  considerable  tributaries  aside  from  the  Du  Page,  in  Hickory  creek 
and  Jackson  creek,  but  otherwise  the  drainage  is  essentially  marginal 
or  shore  drainage. 

Beginning  within  a  mile  of  the  township  line  between  Riverside  and 
Lyons  is  a  long  level  expanse,  known  as  the  12-mile  level,  consisting  of 
a  succession  of  water  expanses  and  connecting  straits  or  channels,  from 
150  feet  up  to  a  quarter  or  an  eighth  of  a  mile  in  width,  in  places,  and 
with  varying  depths  up  to  10  or  15  feet  in  localities;  these  water  ex- 
panses having  a  mud  bottom  which  seem  to  be  more  vegetable  deposits 
than  alluvial,  and  which  indicate  originally  much  greater  depth,  and 
margined  in  by  a  vegetable  growth.  These  expanses  were  for  a  long 
time  used  as  ice  fields  by  the  ice  interests  which  had  their  market  in 
Chicago.  Below  the  12-mile  level  is  a  succession  of  ponds  and  shal- 
low connections  in  the  rock,  like  Goose  Lake  and  Round  Lake,  and 
others  between  Romeo  and  the  12-mile  level.  This  whole  stretch  is 
well  described  in  the  original  land  survey  as  a  succession  of  5wamps, 
ponds,  lakes,  and  marshes  connected  by  currents. 

Below  Romeo,  which  is  6  miles  below  Lyons,  there  is  a  decliyity  at 
the  rate  of  7  feet  per  mile  from  the  Romeo  highway  down  to  the  head 
of  Lake  Joliet,  a  distance  of  11  miles,  pretty  uniformly  distributed. 
Thence  for  a  distance  of  about  13  miles,  between  that  and  the  mouth 
of  the  river,  there  are  some  10  miles  occupied  by  pools,  or  Lake  Joliet, 
which  has  a  length  of  nearly  6- miles  and  has  a  width  of  500  to  900  feet, 
and  a  depth  originally  up  to  15  br  20  feet,  and  then  a  pool  of  over  a 
mile  in  length  immediately  below  Treat's  Island  rapids ;  then  Lake  Du 
Page,  some  13  miles  in  length,  with  a  width  of  about  350  feet  on  the 
average,  and  with  a  depth  of  10  feet  and  upwards,  these  pools  being 
connected  by  intermediate  rapids  like  the  one  at  Treat's  Island  and 
the  one  near  the  mouth  of  the  Kankakee,  and  the  reach  of  swifter  and 
shallower  water  between  the  pool  below  Treat's  Island  and  the  head 
of  Lake  Du  Page.  These  distances  are  given  only  approximately,  and 
to  show  some  of  the  characteristics  of  the  stream.  This  descrip- 
tion applies  to  the  Desplaines  river  as  it  was  known  up  to  about  1894, 
when  the  Sanitary  District  works  changed  the  conditions  very  radically 
through  the  valley  above  the  city  of  Joliet,  between  there  and  Lyons 
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or  Riverside.  The  proportion  of  the  Desplaines  river  itself  from  the 
end  of  the  portage  road  to  its  mouth,  or  confluence  with  the  Kankakee, 
that  would  consist  of  pools,  would  be  about  60  per  cent.  The  total 
distance  from  the  portage  road  to  the  confluence  with  the  Kankakee  is 
about  44.5  miles.  In  Siat  distance  there  would  be  the  so-called  12 
mile  level,  which  is  13.7  miles.  Lake  Joliet,  the  pool  below  Treat's  Is- 
land, and  Lake  Du  Page,  aggregating  10  miles,  and  Goose  Lake  and 
Roimd  Lake,  and  some  other  stretches  unnamed,  amounting  in  all  to 
about  27  or  28  miles,  out  of  a  total  of  44.5.  The  distance  from  dam 
No.  1  to  the  mouth  of  the  river  is  15.72  miles,  of  which  about  10  miles 
consists  of  pools.  This  stretch  is  now  more  particularly  in  question. 
The  condition  of  these  pools,  if  the  Desplaines  river  were  to  run  dry, 
that  is,  no  water  pass  from  pool  to  pool,  would  be  that  Lake  Joliet 
would  be  practically  available  for  boats  as  before;  the  depth  in  it  be- 
ing from  20  to  25  feet  at  the  maximum,  and  a  large  proportion  of  it 
having  more  than  10  feet. 

The  distance  from  Lake  Michigan  to  the  mouth  of  the  Desplaines 
river  is  58.32  miles,  made  up  as  follows : 

From  Lake  Michigan  to  Ashland  avenue,  which  is  substantially 

at  the  forics  of  the  South  Branch  of  the  Chicago  river 5.5    miles 

Ashland  av^iue  to  Ogden  dam,  which  is  across  the  old  portage 

slough,  on  the  range  line,  range  12,  13,  north  of  Summit 8.3 

The  so-called  12-mUe  level,  actual  lengtli 13.7 

From  12-mile  level  to  Isle  la  Cache 6.7 

Isle  la  Cache  to  dam  No.  1 8.4 

Dam  No.  1  to  head  of  Lake  Joliet 3. 

Head  of  Lake  JoUet  to  mouth  of  Desplaines  river 12.72 

A  gauge  record  kept  at  Riverside  for  a  period  of  20  years,  from  the 
year  1886  to  1904,  both  inclusive,  showed  the  water  stood  at  above  18 
feet  on  the  Riverside  gauge  an  average  of  4.3  days  per  year;  at  or 
above  13.8  feet  an  average  of  47.6  days  per  year ;  at  or  above  13  feet 
an  average  of  73.2  days  per  year ;  at  an  elevation  of  12.4  feet  an  aver- 
age of  116^  days  per  year;  at  or  above  11.85  feet  an  average  of 
190.65  days  per  year. 

When  the  water  stood  at  10.5  at  the  head  of  the  12-mile  level  at 
Summit,  corresponding  to  13  feet  on  the  Riverside  gauge,  and  a  vol- 
ume of  600  second  feet,  the  water  in  the  portage  swamp  and  chan- 
nels connecting  with  the  Desplaines  river  would  be  flowing  over  to 
the  Chicago  river  to  the  extent  of  the  capacity  of  the  trench  that  ex- 
isted below  this  level.  During  the  20-year  period  referred  to  water 
would  have  flowed  over  the  Chicago  divide  on  an  average  of  73.2  days 
per  year. 

At  all  elevations  when  the  water  at  Summit  stood  at  11.73  or  above, 
corresponding  to  an  elevation  of  13.8  on  the  Riverside  gauge,  and  to 
a  volume  of  1,052  second  feet,  a  boat  drawing  15  inches  of  water  could 
pass  from  the  Desplaines  river  across  the  Mud  Lake  region  and  over 
the  continental  divide  and  into  the  Chicago  river  without  making  any 
portage  between  them.  Such  condition  would  have  prevailed  during 
the  20-year  period  an  average  of  47.6  days  per  year. 

At  an  elevation  between  13.8  feet  and  13  feet,  the  water  would 
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gradually  diminish  in  depth  on  the  Chicago  divide,  and  when  a  portage 
became  first  necessary  it  would  be  about  1  mile  in  length,  and  when  it 
reached  the  level  of  10.5  it  would  be  2  miles  in  length  between  the 
West  fork  at  Western  avenue,  Chicago,  and  the  beginning  of  deep  wa- 
ter in  Mud  Lake. 

At  an  elevation  between  13  feet  and  12.4  feet  on  the  Riverside  gauge, 
boats  could  no  longer  pass  between  Mud  Lake  and  the  Desplaines  river, 
except  light,  and  be  entirely  stopped,  and  a  portage  of  1  or  2  miles 
would  be  required  between  Mud  Lake  and  the  Desplaines  river,  in  ad- 
dition to  the  portage  of  2  miles  between  the  West  fork  and  Mud  Lake. 
In  this  condition  there  would  be  a  substantial  navigable  depth  of  15 
inches  between  Isle  la  Cache  and  Mount  Juliet,  a  distance  of  11  miles. 
Isle  la  Cache  is  located  in  the  Desplaines  river  on  the  township  line 
between  the  towns  of  Du  Page  and  Lockport. 

At  an  elevation  between  12.4  feet  and  11.85  feet  on  the  Riverside 
gauge,  the  Chicago  divide  would  require  the  two  portages  mentioned, 
or  the  alternative  of  a  7-mile  portage  between  the  waters  of  the  Chi- 
cago river  and  the  Desplaines.  The  Desplaines  would  have  a  navigable 
depth  of  12  to  15  inches,  with  possibly  some  deficiency  in  one  or  two 
localities ;  from  Romeo  down  to  the  head  of  Lake  Joliet  there  would 
be  sufficient  water  for  a  boat  at  the  higher  stages  to  go  down  partially 
loaded,  and  at  the  lower  stages  to  go  down  light,  but  at  the  lower  stages 
the  cargo  itself  would  require  a  transfer  over  the  11  miles  from  Isle 
la  Cache  to  Mount  Juliet.  All  the  river  below  Lake  Joliet  would  be 
navigated  by  discharging  the  cargo  in  part  or  wholly  at  Treat's  Island, 
and  near  the  mouth  of  the  river. 

There  has  been  no  time  when  the  Desplaines  river  ran  absolutely  dry, 
and  there  was  not  any  water  passing  from  pool  to  pool,  except  as  it 
was  artificially  produced  by  the  abstraction  of  water  from  the  Des- 
plaines either  for  canal  purposes  during  the  time  in  which  the  Des- 
plaines was  used  in  that  connection  as  a  feeder,  or  through  the  cutting 
down  of  the  Chicago  divide  and  the  draining  of  the  water  towards  Chi- 
cago at  medium  and  low  stages. 

Changes  in  Despiaines  River, — ^\''arious  changes  have  been  made  in 
the  Desplaines  river  from  its  condition  as  it  existed  in  a  state  of  na- 
ture. The  portage  swamp  region  lying  east  of  the  range  line  at  Sum- 
mit has  been  drained  and  made  tributary  to  the  Chicago  river,  except 
so  much  as  is  tributary  to  the  canal ;  this  area  amounting  to  48  square 
miles.  There  has  been  added  from  the  Sag  region  an  area  of  about 
12  square  miles,  making  the  change  below  Lemont  36  square  miles 
to  be  deducted  from  the  former  areas.  The  deficiency  of  rainfall,  aver- 
aging 2.9  inches  per  year  during  the  period  of  20  years  from  1887  to 
1910,  computed  from  the  Riverside  gauge,  would  produce  a  deficiency 
in  run-off  of  probably  15  or  20  per  cent.,  and  the  effect  of  that  would 
be  to  diminish  both  the  volume  and  duration  for  the  stages  of  water 
exhibited  in  the  table  referred  to.  There  is  also  a  deficiency  in  the 
run-off,  due  to  the  substantial  clearing  away  of  the  forest-covered  area 
of  5  per  cent.  There  are  changes  which  have  affected  the  distribution 
of  the  run-off.  The  clearing  away  of  the  forests  has  destroyed  an  ele- 
ment of  control,  which  has  diminished  the  control  and  the  duration  of 
the  stages  of  water ;  and  in  addition  the  restriction  of  ponds  and  lakes 
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and  the  drainage  of  wet  lands,  bogs,  and  marshes,  and  particularly  the 
destruction  of  a  special  control  existing  in  the  portage  swamp  region 
and  12-mile  level,  all  of  which  under  natural  conditions  prolong  the 
stages  of  water. 

There  have  been  radical  changes  in  reference  to  the  depletion  of  the 
w^ater  in  the  Desplaines  river  from  a  state  of  nature.  The  first  change 
of  significance  was  due  to  the  construction  of  the  Illinois  and  Michigan 
Can^  in  1848.  The  effect  of  the  construction  of  that  canal  upon  the 
water  in  the  lower  Desplaines  was  a  reduction  of  the  drainage  of  the 
river  below  the  dams  at  Joliet  to  less  than  250  square  miles  out  of  a 
total  of  1,428  square  miles.  Further  interference  arose  from  the  fact 
that  the  location  of  the  canal  along  the  south  and  east  side  of  the  val- 
ley caused  the  hill  drainage  to  be  turned  in  part  toward  Chicago,  and 
on  the  tangent  between  Summit  and  Bridgeport  (in  the  southwestern 
part  of  Chicago)  it  ran  across  the  south  arm  of  Mud  Lake,  cutting  off 
the  drainage  and  reservoir  control  of  that  portion  of  the  portage  swamp 
region  lying  to  the  south  of  the  canal.  From  1866  to  1871  the  Illinois 
and  Michigan  Canal  was  deepened,  causing  interference  with  the  flow 
of  the  river.  Further  interference  was  caused  by  the  construction  of 
ditches  in  the  Mud  Lake  region,  and  by  the  erection  of  pumping  works 
at  Bridgeport  in  1883.  Interference  also  occurred  by  reason  of  the 
construction  of  the  river  diversion  by  the  Sanitary  District  in  1893-94, 
by  which  the  Desplaines  river  was  shifted  to  the  west  and  north  side 
of  the  valley,  so  as  to  leave  a  site  between  the  river  as  thus  changed 
and  the  Illinois  and  Michigan  Canal  for  the  construction  of  the  drain- 
age canal  itself.  Interference  has  also  been  caused  by  inhabitation 
which  has  cut  away  forests,  thus  curtailing  the  run-off,  and  there  has 
been  drainage  of  swamps  and  wet  lands,  and  the  destruction  of  ponds 
and  lakes.  The  Sanitary  and  Ship  Canal,  which  was  completed  in 
1892,  joins  the  Desplaines  at  dam  No.  1,  31.6  miles  from  Riverside, 
from  which  point  its  waters  flow  into  and  increase  the  current  of  the 
Desplaines. 

These  various  changes  have  materially  interfered  with  the  flow  of 
the  river,  and  the  conditions  in  the  basin  itself  have  been  changed  by 
the  actual  distribution  of  the  flow.  The  Desplaines  river  has  an  im- 
permeable soil  bottom,  and  the  control  that  was  exercised  was  surface 
control  largely.  The  destruction  of  this  surface  control  has  affected 
the  flow  of  the  water  much  more  radically  than  would  have  been  the 
'^se  had  the  ground  been  permeable. 

Use  of  Desplaines  River. — From  the  latter  part  of  the  seventeenth 
century  through  the  first  third  of  the  nineteenth  century  men  engaged 
in  the  fur  trade  passed  up  and  down  the  Chicago  and  Desplaines  rivers 
in  canoes  and  flatboats  very  regularly.  Fourteen  specific  instances  of 
the  use  of  the  Desplaines  down  to  the  year  1830  are  shown  in  the  evi- 
dence, as  follows:  Trips  to  Chicago':  Joliet  and  Marquette,  1673;  Per- 
rault,  1785;  Joutel,  1688;  Hubbard,  1819;  Ebenezer  Child,  1821; 
Tonty,  1680;  La  Salle,  1681;  Fonda,  1825.  Trips  from  Chicago: 
Father  Membre,  1682;  St.  Cosme,  1698;  Hubbard,  1818;  Marquette, 
1674;  Howard,  1790;  Furman,  1830.  Very  many  other  trips  made 
'"•uring  the  same  period,  not  so  well  authenticated,  are  disclosed  in  the 
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evidence,  and  numerous  historical  references  to  the  Chicago-Illinois 
route.  No  doubt  other  instances  of  its  use  may  properly  be  inferred. 
It  was  employed  by  the  American  Fur  Company  down  to  1825,  and 
then  abandoned  for  other  routes.  The  trial  judge  found,  as  the  record 
shows,  that  there  is  no  evidence  of  actual  navigation  within  the  mem- 
ory of  living  men,  and  therefore  there  would  be  no  present  interfer- 
ence with  navigation  by  the  building  of  the  proposed  dam.  But  it  was 
held  that  the  evidence  shows  the  Desplaines  a  navigable  water  of  the 
United  States,  preserved  as  such  by  the  legislation  of  Congress. 

In  the  early  days  the  fur  trade  was  a  leading  branch  of  commerce  in 
the  Western  world,  and  this  trade  was  one  of  the  characteristics  of  the 
Desplaines  river.  Large  quantities  of  supplies  of  various  kinds  needed 
by  the  settlers  in  a  new  country  were  also  transported  over  the  Des- 
plaines during  the  same  period  in  boats  of  the  size  and  character  then 
commonly  used  in  river  conynerce;  this  transportation  being  carried 
on  between  Chicago,  St.  Louis,  and  other  points.  Canoes  of  several 
tons  burden  were  used ;  some  were  35  feet  long  by  6  feet  wide,  some 
33  feet  long  by  4^4  feet  wide,  worked  by  paddles  and  occasionally  a 
sail,  and  had  a  crew  of  eight  men,  carrying  as  much  as  6,000  pounds 
of  freight  as  well  as  1,000  pounds  of  provisions.  The  pirogues  were 
manned  by  six  or  seven  oars ;  the  bateaux  were  larger  than  the  pi- 
rogues; the  Durham  boats  were  heavy  freight  craft,  60  feet  long,  8 
feet  wide,  2  feet  deep,  with  a  capacity  of  15  tons,  drawing  20  inches 
of  water. 

Commerce  of  this  character  existed  until  about  the  year  1825.  After 
that  year  the  fur  trade,  having  receded  to  interior  portions  of  Illinois, 
was  reached  more  generally  by  horses.  After  the  year  1848,  when  the 
Illinois  and  Michigan  Canal  was  constructed,  commerce  that  had  for- 
merly been  carried  on  the  Desplaines  river  was  carried  on  the  canal. 
Radical  changes  had  taken  place  in  the  condition  of  the  river  as  here- 
tofore shown,  which  resulted  in  a  diminution  of  the  flow  in  the  river, 
and  this  was  one  of  the  causes  for  the  nonuse  of  the  river. 

Up  to  1889  several  dams  had  been  built  across  the  Desplaines  river, 
to  wit:  Daggett's  Mill,  one  half  mile  below  Lockport;  dam  No.  1,  10 
feet  high,  belonging  to  the  state,  Joliet ;  dam  No.  2,  8  feet  high,  one- 
half  mile  below  dam  No.  1,  also  belonging  to  the  state;  Adams  dam, 
6  feet  high,  and  less  than  a  half  mile  below  dam  No.  2.  Formerly  a 
dam  existed  at  the  foot  of  Lake  Joliet,  at  Treat's  Island,  and  also  one 
at  the  foot  of  Lake  Du  Page.  These  have  long  been  abandoned.  There 
are  at  the  present  time  no  dams  in  the  Desplaines  between  dam  No. 
1  and  the  mouth  of  the  river.  Some  of  these  dams  were  constructed  as 
early  as  the  year  1835,  and  their  existence  in  the  river  was  a  source  of 
obstruction  to  the  commerce  that  had  formerly  been  carried  on.  There 
are  also  a  considerable  number  of  bridges  of  various  kinds  across  the 
river. 

Is  the  river  nazigable  within  the  Act  of  1899?  The  main  question 
in  the  case  is  whether  the  evidence  shows  the  Desplaines  a  navigable 
stream  of  the  United  States,  or  one  capable  of  bearing  interstate  com- 
merce via  the  Illinois  and  Mississippi,  at  the  time  of  the  passage  of 
the  acts  of  1890  and  1899.    If  the  river  be  decided  navigable  in  fact. 
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thotjgh  not  used  for  navigation,  the  further  question  is  whether  the 
words  "navigable  river,  or  other  navigable  water  of  the  United  States," 
includes  a  stream  of  navigable  capacity,  but  not  actually  used  in  trans- 
portation for  the  past  75  years.  In  other  words,  does  the  act  of  1899 
refer  only  to  streams  then  actually  used  for  interstate  commerce,  or  as 
well  to  rivers  formerly  navigated,  like  the  Wisconsin,  Rock,  and  hun- 
dreds of  other  streams  of  perfect  navigable  capacity,  but  whose  use 
long  ago  ceased  as  an  instrument  of  commerce  (except  for  water  pow- 
ers) ? 

[1]  The  act  of  1890  (Act  Sept.  19,  1890,  c.  907,  §  7,  26  Stat.  454) 
provides  that  dams  or  other  structures  in  navigable  waters  of  the  Unit- 
ed States  shall  not  be  built  without  authority  of  the  Secretary  of  War, 
and  the  act  of  1899  that  when  such  navigable  waters  are  wholly  within 
a  state,  such  structures  may  be  built  under  authority  of  the  state  Leg- 
islature if  the  plans  are  submitted  to  and  approved  by  the  Chief  of 
Engineers  and  the  Secretary  of  War.  Under  this  legislation  it  has 
been  established  that  dams  or  other  structures  may  be  built  only  by 
joint  assent  of  the  national  and  state  governments.  The  effect  of  the 
act  of  1899,  "reasonably  interpreted,  is  to  make  the  erection  of  a  struc- 
ture in  a  navigable  river,  within  the  limits  of  a  state,  depend  upon  the 
concurrent  or  joint  assent  of  both  the  national  government  and  the  state 
government  The  Secretary  of  War,  acting  under  the  authority  con- 
ferred by  Congress,  may  assent  to  the  erection  by  private  parties  of 
such  a  structure.  Without  such  assent  the  structure  cannot  be  erected 
by  them.  But  imder  existing  legislation  they  must,  before  proceeding 
under  such  authority,  obtain  also  the  assent  of  the  state  acting  by  its 
constituted  agencies."  Ctunmings  v.  Chicago,  188  U.  S.  410,  23  Sup. 
Ct.  472,  47  L.  Ed.  525,  approved  in  Gring  v.  Ives,  222  U.  S.  370,  32 
Sup.  Ct.  167,  56  L.  Ed.  235 ;  Simpson  v.  Shepard,  230  U.  S.  352,  408, 
33  Sup.  Ct  729,  57  L.  Ed.  1511,  1543,  48  L.  R.  A.  (N.  S.)  1151,  Ann. 
Cas.  1916A,  18;  Montgomery  v.  Portland,  190  U.  S.  89,  23  Sup.  Ct. 
735,  47  L.  Ed.  965.  See,  also,  Cobb  v.  Lincoln  Park,  202  111.  427,  67 
N.  E.  5,  63  L.  R.  A.  264,  95  Am.  St.  Rep.  258. 

It  is  argued  that  the  act  of  1899  was  passed  under  the  constitutional 
power  to  regulate  interstate  commerce,  and  as  no  such  commerce  on 
the  Desplaines  then  existed  the  statute  can  have  no  application,  and 
that  if  the  statute  be  construed  to  reach  beyond  this  it  was  to  that  ex- 
tent beyond  the  legislative  power  Even  so  it  might  be  sustained  under 
the  war  power.  We  have  lately  had  a  significant  reminder  of  the  in- 
adequacy of  railroad  transportation  in  a  time  of  stress. 

[2]  But,  however  this  may  be,  we  think  streams  of  actual  navigable 
capacity,  but  not  now  used  for  interstate  commerce,  are  within  congres- 
sional power  to  preserve  for  purposes  of  future  transportation,  and 
that  the  act  of  1899  applies  to  such  streams.  If  this  is  not  the  proper 
construction,  very  few  interstate  streams  are  within  its  terms.  The 
Wisconsin  river,  that  great  water  route  of  early  times  between  the  St. 
Lawrence  and  the  Mississippi,  could  be  destroyed  if  the  state  permit- 
ted. The  Rock  river  in  Wisconsin  and  Illinois,  a  stream  in  its  natural 
state  completely  navigable  from  Lake  Koshkonong  to  the  Mississippi, 
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would  be  under  no  government  protection,  however  important  for  fu- 
ture need.  It  might  be  covered  with  business  blocks  in  cities  lying  upon 
it,  as  was  permitted  by  the  Wisconsin  Supreme  Court  in  State  v.  Car- 
penter, 68  Wis.  165,  31  N.  W.  730,  60  Am.  Rep.  848.  Hundreds  of 
like  streams,  immensely  important  to  the  future  welfare  of  the  coun- 
try, on  this  theory  could  never  come  within  the  reach  of  congressional 
power,  except  possibly  through  restoration  by  the  states.  We  are  un- 
willing to  assent  to  this  narrow  view  of  the  purpose  of  the  act  of  1899, 
and  think  it  should  be  construed  to  refer  to  navigable  capacity  (which 
is  the  test  of  navigable  water),  and  not  rigidly  restricted  to  streams 
floating  interstate  or  foreign  commerce  at  the  time  of  its  passage.  The 
question  has  never  been  decided  by  the  Supreme  Court  or  other  federal 
tribunal. 

The  disposition  of  this  case  upon  these  facts  may  therefore  well  be 
narrowed  down  to  the  question:  Was  the  Desplaines  river  navigable 
in  its  natural  condition? 

[3]  The  purpose  of  the  provision  referred  to  in  the  Ordinance  of 
1787  was  not  to  declare  or  make  the  Desplaines  river,  or  other  water- 
ways within  the  ceded  territory,  navigable  waters  of  the  United  States, 
but  only  to  define  rights  which  depend  on  its  existence.  Illinois  v. 
Economy  Light  '&  Power  Co.,  234  U.  S.  497,  523,  34  Sup.  Ct.  933,  58 
L.  Ed.  1429.  A  further  purpose  was  to  retain  forever  the  free  and 
unrestricted  use  to  the  people  6i  the  country  of  any  and  all  waterways 
then  known  to  be  navigable,  or  waterways  that  might  thereafter  be 
used  by  the  people  in  the  more  remote  parts  of  the  country,  for  the 
purposes  of  commerce.  In  respect  to  waterways  no  additional  power 
was  granted  by  the  ordinance  to  the  newly  created  territory,  either  :it 
the  time  of  the  cession  or  in  1818,  when  Illinois  was  admitted  to  the 
Union,  over  the  power  held  by  the  original  13  states,  and  the  United 
States  relinquished  or  lost  none  of  its  original  power  and  control  over 
the  specific  things  included  within  its  jurisdiction,  one  of  the  most 
important  of  which  was  the  waterways. 

The  purpose  of  the  Ordinance  of  1787  is  clearly  stated  by  the  court 
in  The  Montello,  20  Wall.  430,  444  (22  L.  Ed.  391) : 

"To  preserve  the  natural  character  of  all  the  rivers  leading  Into  the  Missis- 
sippi and  St.  Lawrence,  and  to  prevent  a  monojwly  of  their  waters,  was  the 
purpose  of  the  Ordinance  of  1787  declaring  them  to  be  free  to  the  pubUc.** 

It  is  immaterial  to  inquire  whether  the  ordinance  is  still  in  force,  or 
was  superseded  by  the  Illinois  Enabling  Act,  or  the  act  of  admission, 
because  the  same  principle  is  preserved  in  those  statutes,  and  in  the 
Illinois  Constitution.  It  is  very  evident  that  from  the  earliest  days  the 
intention  of  Congress  has  been  to  retain  in  the  public  for  all  time  the 
right  to  the  use  of  streams  of  navigable  capacity.  Act  Cong.  May  18, 
1796,  c.  29,  1  Stat.  464,  entitled  "An  act  providing  for  the  sale  of  lands 
of  the  United  States  in  the  territory  northwest  of  the  river  Ohio,  and 
above  the  mouth  of  the  Kentucky  river,"  provides  in  section  9 : 

"And  be  it  further  enacted  that  all  navigable  rivers  within  the  territory 
to  be  disposed  of  by  virtue  of  this  act,  shall  be  deemed  to  be  and  remain 
public  highways."  (Comp.  St.  {  4018.) 
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Act  Cong.  March  26,  1804,  c.  35,  2  Stat.  279,  entitled  "An  act  mak- 
ing provision  for  the  disposal  of  public  lands  in  the  Indiana  Territory, 
and  for  other  purposes,"  provides  in  section  6 : 

"That  all  navigable  rivers,  creeks  and  waters,  within  the  Indiana  Territory, 
shaU  be  denned  to  be  and  remain  public  highways." 

[4]  The  contention  of  counsel  for  appellant  that  the  carrying  plac^  « 
between  the  streams  cannot  be  held  to  be  within  the  intent  of  Congress 
in  preserving  the  right  to  the  use  of  navigable  streams,  is  not  material 
in  this  case,  for  the  reason  that  in  the  progress  and  improvement  in 
the  means  and  methods  of  transporting  commerce  those  carrying  places 
have  become  unnecessary.  The  fur  trader  of  the  early  days  had  but 
one  way  to  make  his  trip  from  Chicago  to  St.  Louis ;  the  waterways 
and  the  carrying  places  between.  But  the  fact  that  changing  methods 
have  dispensed  with  the  necessity  for  using  the  carrying  places  does 
not  lessen  in  any  degree  the  value  of  the  navigable  portions  of  the 
streams.  It  is  also  to  be  noted  that  the  statutes  of  1796  and  1804  re- 
ferred to  do  not  mention  carrying  places,  but  only  refer  to  the  water- 
ways. If  the  carrying  places  were  deemed  of  equal  importance  with 
the  waterways  they  would  undoubtedly  have  been  mentioned  in  these 
acts. 

In  the-leading  case  of  The  Montello,  87  U.  S.  (20  Wall.)  430,  at  page 
441,  22  L.  Ed.  391,  the  court  said: 

**And,  independently  of  the  Ordinance  of  1787,  declaring  the  ^navigable 
waters*  leading  Into  the  Mississippi  and  St.  Lawrence  to  be  'common  high- 
ways/ the  true  test  of  the  navigability  of  a  stream  does  not  dej^nd  on  the 
mode  by  which  commerce  is,  or  may  be,  conducted,  nor  the  difficulties  attend- 
ing navigation.  If  this  were  so,  the  public  would  be  deprived  of  the  use 
of  many  of  the  large  rivers  of  the  country  over  which  rafts  of  lumber  Of  great 
value  are  constantly  taken  to  jaarl<et. 

"It  would  be  a  narrow  rule  to  hold  that  in  this  country,  unless  a  river  was 
capable  of  being  navigated  by  steam  or  sail  vessels,  it  could  not  be  treated  as 
a  public  highway.  The  capability  of  use  by  the  public  for  purposes  of  trans- 
portation and  commerce  affords  the  true  criterion  of  the  navigability  of  a 
river,  rather  than  the  extent  and  manner  of  that  use.  If  it  be  capable  In  Its 
natural  state  of  being  used  for  purposes  of  commerce,  no  matter  In  what 
mode  the  commerce  may  be  conducted,  it  is  navigable  in  fact,  and  becomes 
in  law  a  public  river  or  highway.  Vessels  of  any  kind  that  can  float  upon 
the  water,  whether  propelled  by  animal  power,  by  the  wind,  or  by  the  agency 
of  steam,  are,  or  may  become,  the  mode  by  which  a  vast  commerce  can  be 
conducted,  and  It  would  be  a  mischievous  rule  that  would  exclude  either  In 
determining  the  navigability  of  a  river.  It  is  not,  however,  as  Chief  Justice 
Shaw  said  (fRowe  v.  Granite  Bridge  Corp.  (Mass.)]  21  Pick.  3*4),  *every  small 
creek  in  which  a  fishing  skiff  or  gunning  canoe  can  be  made  to  float  at  high 
water  which  is  deemed  na\igable,  but.  In  order  to  give  It  the  character  of  a 
navigable  stream,  it  must  be  generally  and  commonly  useful  to  some  pur- 
pose of  trade  or  agriculture.'  *  •  *  But  the  vital  and  essential  point  Is 
wliether  the  natural  navigation  of  the  river  is  such  that  it  affords  a  channel 
for  useful  commerce.  If  this  be  so  the  river  Is  navigable  in  fact,  although 
its  navigation  may  be  encompassed  with  difficulties  by  reason  of  natural  bar- 
riers, such  as  rapids  and  sand  bars.'' 

In  Miller  v.  Mayor  of  New  York,  109  U.  S.  385,  at  page  395,  3  Sup. 
Ct.  228,  at  page  234,  27  L.  Ed.  971,  the  court  said : 

**The  power  vested  in  Ck>ngress  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states  includes  the  control  of  the  navigable  wa- 
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ters  of  the  United  States  so  far  as  may  be  necessary  to  Insure  their  free  nav- 
igation, -and  by  *navlgable  waters'  are  meant  such  as  are  navigable  In  fact, 
and  which  by  themselves  or  their  connection  with  other  waters  form  a  con- 
tinuous channel  for  commerce  with  foreign  countries  or  among  the  states" — 
citing  The  Daniel  BaU,  10  WalL  557,  19  L.  Ed.  999. 

In  The  Daniel  Ball,  10  Wall.  557,  at  page  563,  19  L.  Ed.  999,  the 
court  said: 

*'Th6se  rivers  must  be  regarded  as  ♦  ♦  ♦  navigable  rivers  In  law  whi<di 
are  navigable  in  fact.  And  they  are  navigable  in  fact  when  they  are  used,  or 
are  susceptible  of  being  used,  In  their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are  or  may  be  conducted  in  the  cus- 
tomary modes  of  trade  and  travel  on  water.  And  they  constitute  navigable 
waters  of  the  United  States,  ♦  ♦  ♦  when  they  form  in  their  ordinary 
condition  by  themselves,  or  by  uniting  with  other  waters,  a  continued  high- 
way over  which  commerce  is  or  may  be  carried  on  with  other  states  or  for- 
eign countries  in  the  customary  modes  in  which  sudi  commerce  is  conduct- 
ed by  water." 

In  St.  Anthony  Falls  Water  Power  Co.  v.  Board  of  Commissioners, 
168  U.  S.  349,  18  Sup.  Ct.  157,  42  L.  Ed.  497,  the  Mississippi  river  at 
and  above  St.  Anthony  Falls,  Minneapolis,  was  held  navigable.  The 
court  say: 

**In  order  to  be  navigable,  It  is  not  necessary  that  it  should  be  deep  enough 
to  admit  the  passage  of  boats  at  all  portions  of  the  stream.* 


»» 


[6,  8]  Navigability  does  not  depend  on  the  amount  of  tonnage,  depth 
of  water,  width  of  the  stream,  nor  the  use  at  some  time  for  commerce. 
Navigability  is  determined  by  natural  conditions.  Gaston  v.  Mace,  33 
W.  Va.  14,  10  S.  E.  60,  5  L.  R.  A.  392,  25  Am.  St.  Rep.  848.  Neither 
character  of  craft  nor  relative  ease  or  difficulty  of  navigation  are  tests 
of  navigability.  State  v.  Pacific  Guano  Co.,  22  S.  C.  50.  "The  test  of 
navigability  is  navigable  capacity  without  regard  to  the  character  of 
the  craft,  the  business  done,  the  ease  of  navigation,  the  surroundings  of 
the  stream."  Heyward  v.  Farmers  Mining  Co.,  42  S.  C.  139,  19  S. 
E.  963,  20  S.  E.  64,  28  L.  R.  A.  42,  46  Am.  St.  Rep.  702.  In  Stratton  v. 
Currier,  81  Mo.  497,  the  court  held  as  correct  an  instruction  that,  the 
stream  being  of  sufficient  capacity  to  float  logs,  the  public  had  a  right 
to  its  use  for  that  purpose.  So  in  this  case,  the  Desplaines  river  hav- 
ing the  capacity  to  carry  interstate  and  foreign  commerce,  the  public 
has  the  right  to  its  use.  In  Moore  v.  Sanborne,  2  Mich.  519,  59  Am. 
Dec.  209,  the  court  holds  that  navigability  consists  in  the  capacity  for 
valuable  floatage.  This  case  also  holds  that  the  Ordinance  of  1787 
supersedes  the  conmion-law  doctrine  of  the  necessity  of  usage  or  cus- 
tom to  establish  a  public  right.  In  Burroughs  v.  Whitwam,  59  Mich. 
279,  26  N.  W.  491,  the  court  held  that  the  Ordinance  of  1787  was  in- 
tended to  apply  to  such  streams  as  were  then  common  highways  for 
canoes  or  bateaux  in  the  commerce  between  the  northwestern  wilder- 
ness and  the  settled  portions  of  the  United  States  and  foreign  coun- 
tries, and  to  such  rivers  not  then  in  use  as  would  by  law  be  embraced 
in  the  definition  of  navigable  waters.  In  Ten  Eyck  v.  Town  of  War- 
wick, 75  Hun,  562,  at  page  566,  27  N.  Y.  Supp.  536,  at  page  539,  the 
court  follows  the  reasoning  in  many  of  the  cases  cited,  and  says: 
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"l%at  is,  streams  must  be  capable,  in  their  natural  condition,  of  floating 
commodities  to  market"— citing  and  quoting  Morgan  v.  King,  35  N.  Y.  461,  91 
Am.  Dec.  58. 

In  the  latter  case  the  court  said : 

"The  true  rule  is  that  the  public  have  a  right  of  way  In  every  stream 
which  is  capable,  in  its  natural  state  and  its  ordinary  volume  of  water,  of 
transporting,  in  a  condition  fit  for  market,  the  products  of  the  forests  or 
mines,  or  of  the  tillage  of  the  soil  upon  its  banks.  *  *  •  Nor  is  it  essen- 
tial to  the  easement  that  the  capacity  of  the  stream,  as  above  defined,  should 
be  continuous,  or,  in  other  words,  that  its  ordinary  state,  at  all  seasons  of 
the  year,  should  be  such  as  to  make  It  navigable.  If  it  is  ordinarily  subject  to 
periodical  fluctuations  In  the  volume  and  height  of  its  water,  attributable 
to  natural  causes,  and  recurring  as  regularly  as  the  seasons,  and  if  its  periods 
of  high  water  or  navigable  capacity  ordinarily  continue  a  sufficient  length 
of  time  to  make  it  useful  as  a  highway,  it  is  subject  to  the  public  easement." 

In  Wadsworth,  Adm'r,  v.  Smith,  11  Me.  278,  26  Am.  Dec.  525,  it 
is  held: 

"Those  [streams]  wliich  are  suflSciently  large  to  bear  boats  or  barges,  or 
to  be  of  public  use  in  the  transportation  of  property,  are  highways  by  water, 
over  whidi  the  public  have  a  common  right" 

In  Brown  v.  Chadboume,  31  Me.  11,  at  page  22,  50  Am.  Dec.  641, 
the  court  said: 

"A  distinguishing  criterion  consists  in  the  fitness  to  answer  the  wants  of 
those,  whose  business  require  its  use.  Its  perfect  adaptation  to  such  use  may 
not  exist  at  all  times,  although  the  right  to  it  may  continue,  and  be  exercised 
whenever  an  opportmiity  occurs.  In  many  rivers,  where  the  tide  ebbs  and 
flows,  the  public  are  deprived  of  their  use  for  navigation  during  the  reflux  of 
their  waters.  A  way,  over  which  one  has  a  right  to  pass,  may  be  periodically 
covered  with  water.  In  high  northern  latitudes,  most  fresh  water  rivers  are 
frozen  over  during  several  months  of  the  year." 

The  statement,  "A  way,  over  which  one  has  a  right  to  pass,  may  be 
periodically  covered  with  water,"  gives  rise  to  the  suggestion  that  a 
river  in  the  latitude  of  the  Desplaines  is  ordinarily  frozen  over  during 
some  of  the  winter  months,  and  in  a  new  coimtry,  where  the  roads, 
if  any,  are  very  poor  and  inadequate,  such  a  river  would  afford  an  ex- 
cellent highway,  at  least  in  many  places,  for  teams  drawing  sleighs. 
In  Lewis  v.  Coffey  County,  77  Ala.  190,  at  page  193  (54  Am.  Rep.  55), 
the  court  said : 

**We  do  not  understand  that,  to  constitute  a  navigable  stream,  it  is  requisite 
there  shall  be  sufficient  water  for  the  common  uses  of  trade  and  commerce 
during  all  seasons  of  the  year.  It  must,  however,  as  the  results  of  natural 
causes,  be  capable  of  valuable  floatage  periodically  during  the  year,  and  so 
continue  long  enough  at  each  period  to  make  it  susceptible  of  beneficial  use 
to  the  pubUc" 

The  same  doctrine  is  announced  in  Morrison  Bros.  &  Co.  v.  Cole- 
man, 87  Ala.  655,  6  South.  374,  5  L.  R.  A.  384.  In  Little  Rock,  etc., 
R.  R.  v.  Brooks,  43  Am.  Rep.  277  (39  Ark.  403),  the  court,  after  dis- 
cussing the  question  of  what  constitutes  navigable  capacity,  says : 

**The  true  criterion  Is  the  dictate  of  sound  business  common  sense,  and 
depends  on  the  usefulness  of  the  stream  to  the  population  of  its  banks,  as  a 
means  of  carrying  off  the  products  of  their  fields  and  forests,  or  bringing  to 
them  articles  of  merchandise.    If  In  Its  natural  state,  without  artificial  Im- 
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provements,  It  may  be  prudently  relied  upon  and  used  for  that  purpose  at 
some  seasons  of  the  year,  recurring  with  tolerable  regularity,  then.  In  the 
American  sense,  it  is  navigable,  although  the  annual  time  may  not  be  very 
long.  Products  may  be  ready  and  boats  prepared,  and  it  may  thus  become 
a  very  great  convenience  and  materially  promote  the  comfort,  and  advance 
the  prosperity  of  the  community." 

See  Carter  v.  Thurston,  58  N.  H.  104,  42  Am.  Rep.  584. 

In  East  Hoquiam  Boom  &  Logging  Co.  v.  Neeson  et  al.,  20  Wash 
142,  54  Pac.  1001,  the  court  holds  it  to  be  well  settled  that  a  stream 
which  can  only  be  made  navigable  or  floatable  by  artificial  means  is 
not  a  public  highway,  citing  a  number  of  cases.  In  Kamm  v.  Nor- 
mand,  50  Or.  9,  91  Pac.  448,  11  L.  R.  A.  (N.  S.)  290,  126  Am.  St 
Rep.  698,  the  court,  after  an  extensive  review  of  the  authorities,  holds 
that  a  stream  to  be  navigable  or  floatable  for  sawlogs  must  be  capable 
in  its  natural  condition  at  ordinary  recurring  freshets  of  being  suc- 
cessfully and  profitably  used  for  that  purpose. 

Under  these  authorities  it  seems  clear  that  the  Desplaines  river,  hav- 
ing been  used  as  an  interstate  highway  of  commerce  from  1673  to  1825 
in  the  only  kind  of  commerce  then  existing,  is  to  be  deemed  of  nav- 
igable capacity  and  a  navigable  stream  within  the  Ordinance  of  1787 
and  the  acts  of  Congress  of  May  18,  1796  and  March  26,  1804,  by 
which  Congress  specifically  took  jurisdiction  over  navigable  streams 
and  declared  that  they  should  forever  remain  public  highways.  The 
river  is  a  continuous  stretch  of  water  from  Riverside  to  its  mouth,  and 
although  there  is  a  rapid,  and  in  places  shallow  water,  with  boulders 
and  obstructions,  yet  these  things  do  not  aflfect  its  navigable  capacity. 
The  same  may  be  said  of  the  upper  part  of  the  Illinois  river  above  the 
head  of  steamboat  navigation.  We  have  no  hesitation  in  deciding  that 
both  streams  are  navigable  and  are  within  the  act  of  1899. 

[7]  The  only  hesitation  we  have  had  in  this  case  is  on  account  of 
the  decision  of  the  Supreme  Court  of  Illinois  in  People  v.  Economy 
Light  &  Power  Co.,  241  111.  290,  89  N.  E.  760.  The  diflference  in  the 
records  in  the  two  cases  would  not,  perhaps,  warrant  a  different  con- 
clusion, although  the  evidence  here  is  somewhat  stronger  in  favor  of 
navigability  than  in  that  case.  Taking,  as  we  do,  a  different  view  as 
to  the  force  and  effect  of  the  historical  accounts  of  the  early  use  of 
the  river,  and  being  clear  that  it  is  in  fact  a  navigable  stream,  we  feel 
that  we  should  follow  our  own  views. 

Decree  affirmed. 
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(256  Fed.  806) 

COLDWELL  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit     March  27,  1910.) 

No.  1360. 

L  Cbucinal  Law  ^=»1  144(16) — Review— Presumption— Absence  of  Evidence. 

Where  the  evidence  on  which  the  jury  returned  verdict  of  guUty  has 

not  been  reported,  the  Circuit  Court  of  Appeals  must  accept  the  verdict 

as  fully  sustained  by  the  evidence.  If  the  allegations  In  the  indictment 

were  sufficient  In  law  to  sustain  it. 

2.  War  ^=>4 — ^Espionage  Act— Indictmhnt. 

Facts  set  out  in  Indictment  charging  defendant  with  willfully  attempt- 
ing to  cause  Insubordination,  disloyalty,  mutiny,  and  refusal  of  duty  In 
the  military  and  naval  forces  of  the  United  States,  etc.,  held  to  constitute 
a  violation  of  Espionage  Act  Jime  15.  1917,  tit.  1,  §  3  (Comp.  St  1918,  { 
10212c). 

3.  War  ^=>4 — ^Espionage  Act— Attempt  to  Cause  Insubordination— Circum- 

stances. 

The  time  and  place  when  and  where  statements  charged  to  have  been 
violative  of  Espionage  Act  (Comp.  St  1918,  f  10212a  et  seq.),  were  made 
by  defendant  and  all  the  surrounding  circumstances,  should  be  consid- 
ered by  the  jury  In  reaching  a  conclusion  as  to  whether  their  utterance 
constituted  the  attempt  charged  to  cause  insubordination  In  the  military 
service  of  the  United  States,  as  well  as  defendant's  Intent  In  making 
them. 

4.  Army  and  Navy  ^=:»40 — Espionage  Act— Obstruction  of  Recruiting. 

Indictment  charging  defendant  with  willfully  obstructing  the  recruit- 
ing and  epllstment  service  of  the  United  States,  by  making  certain  state- 
ments in  addressing  a  public  meeting.  In  violation  of  Espionage  Act  June 
15,  1917,  tit  1,  I  3  (Comp.  St.  1918,  §  10212c),  held  sufficient 

5.  War  ^=:>4 — Espionage  Act— Incitement  of  Insubordination. 

The  language  of  Espionage  Act  June  15,  1917,  tit.  1,  |  3  (Comp.  St.  1918, 
I  10212c),  making  It  an  offense  willfully  to  attempt  to  cause  insubordi- 
nation, disloyalty,  mutiny,  and  refusal  of  duty  In  the  military  and  naval 
forces  of  the  United  States,  or  willfully  to  obstruct  the  recruiting  or  en- 
listment service.  Is  broad  enough  to  Include  statements  calculated  to  pro- 
duce such  results  when  made  in  presence  of  persons  not  In  the  military 
or  naval  forces,  providing  they  are  willfully  made  and  with  the  intent 
specified. 

d  War  ^=:>4 — Espionage  Act— Incitement  of  Insubordination  in  Military 
Service— Obstruction  of  Recruiting— Questions  for  Jury. 

Whether  defendant's  statements  in  addressing  a  public  meeting,  not  con- 
sisting of  soldiers  and  sailors,  under  the  circumstances  constituted  ^n 
attempt  to  cause  insubordination,  etc.,  in  the  military  and  naval  forces 
of  the  United  States,  or  obstruction  of  the  recruiting  or  enlistment  serv- 
ice of  the  country,  in  violation  of  Espionage  Act  June  15,  1917,  tit  1,  $  8 
(Comp.  St  1918,  §  10212c),  were  questions  for  the  Jury. 

7.  War  ^=:>4 — ^Espionage  Act— Incitement  of  Insubordination,  etc.— In- 
dictment. 

An  indictment  charging  defendant  with  violation  of  Espionage  Act 
June  15,  1917,  tit.  1,  §  3  (Comp.  St.  1918,  §  10212c),  In  that  his  speech  to 
a  public  meeting  was  made  with  Intent  to  cause  insubordination,  disloy- 
alty, etc.,  in  the  military  and  naval  forces  of  the  United  States,  etc.,  held 
not  Insufficient  as  not  alleging  that  defendant's  utterances  caused  any  in- 
Jury  to  the  military  or  naval  ser\ice  and  to  the  United  States. 
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8.  Wab  ^=^4 — EsPioNAGC  Act— Incitement  of  Insubordination,  btc.— In- 

STBUCnON. 

In  a  prosecution  for  violation  of  Espionage  Act  June  15,  1917,  tit.  1,  S 
3  (Ck>mp.  St.  191S,  §  10212c),  instructions  submitting  the  questions  of  tbe 
likelihood  of  defendant's  utterances  to  produce  insubordination  or  re- 
fusal of  duty  in  the  military  service,  or  obstruction  of  the  recruiting  and 
enlistment  service,  and  the  Intent  with  which  they  were  made,  held 
proper. 

9.  Criminal  Law  ^=»371(1) — ^Espionage  Act— Incitement  op  Insubordina- 

tion, ETC.— EVIDBa^CE. 

In  prosecution  for  violation  of  Espionage  Act  June  15,  1917,  tit.  1,  J  3 
(Comp.  St.  1918,  f  10212c),  by  inciting  insubordination  In  the  military 
service  and  obstructing  recruiting,  circulars  distributed  by  defendant  be- 
fore passage  of  act,  urging  that  persons  to  whose  hands  they  might  come 
should  fail  to  register  under  the  Draft  Act,  etc.,  also  prior  statements 
in  regard  to  conscription  made  by  defendant,  held  admissible  to  show  in- 
tent with  which  defendant  made  statements  on  which  his  prosecution  was 
based,  though  he  had  been  indicted  for  the  offense  of  distributing  the  cir- 
culars. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict Court  of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Joseph  M.  Cold  well  was  convicted  of  violating  the  Espionage  Act, 
and  he  brings  error.     Affirmed. 

Anthony  V.  Pettine,  of  Providence,  R.  I.  (Luigi  de  Pasquale,  of 
Providence,  R.  I.,  on  the  brief),  for  plaintiff  in  error. 
Harvey  A.  Baker,  U.  S.  Atty.,  of  Providence,  R.  I. 

Before  BINGHAM,  JOHNSON,  and  ANDERSON,  Circuit  Judges. 

JOHNSON,  Circuit  Judge.  Joseph  M.  Coldwell,  the  defendant  be- 
low, was  indicted  and  convicted  in  the  District  Court  of  Rhode  Island, 
under  title  1,  §  3,  of  the  act  of  Congress  approved  June  15,  1917,  c. 
30,  40  Stat.  219,  known  as  the  Espionage  Act  (Comp.  St.  1918,  § 
10212c),  which  is  as  follows: 

"Sec.  3.  Whoever,  when  the  United  States  is  at  war,  shall  willfully  mat:e 
or  convey  false  reports  or  false  statements  with  Intent  to  Interfere  with  the 
operation  or  success  of  the  military  or  naval  forces  of  the  United  States  or 
to  promote  the  success  of  its  enemies  and  whoever,  when  the  United  States 
is  Qt  war,  shall  wilfully  cause  or  attempt  to  cause  insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty,  In  the  military  or  naval  forces  of  the  United 
States,  or  shall  wilfully  obstruct  the  recruiting  or  enlistment  service  of  the 
United  States,  to  the  Injury  of  the  service  or  of  the  United  States,  shall  be 
punished  by  a  fine  of  not  more  than  $10,000  or  imprisonment  for  not  more 
than  twenty  years,  or  both.*' 

The  indictment  contained  eight  counts  and  he  was  tried  on  the 
first  four.  He  was  charged  in  two  counts  with  willfully  attempting  to 
cause  insubordination,  disloyalty,  mutiny,  and  refusal  of  duty  in  the 
military  and  naval  forces  of  the  United  States,  and  in  two  other  counts 
with  willfully  obstructing  the  recruiting  and  enlistment  service  of  the 
United  States,  by  making  the  following  statements  in  addressing  a 
public  meeting  held  in  the  People's  Forum  at  Providence,  R.  I.,  on 
the  13th  day  of  January,  1918,  the  United  States  being  then  at  war 
with  the  Imperial  German  Government,  in  the  presence  and  hearing 
of  500  persons  to  the  grand  jurors  unknown: 

^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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"Dtmn,  Yanyar,  and  HUler,  who  are  to  serre  20  years  in  the  Atlanta  peni- 
tentiary, are  victims  of  a  damnable  system  of  government,  for  which  those 
who  support  it  are  directly  responsible." 

''Law  is  of  no  avail  now.  It  sleeps  in  America  during  the  war.  Dimn, 
Yanyar,  and  Hiller  are  guilty  of  no  crimes.  They  merely  refused  to  be- 
come uniformed  murderers.*' 

In  a  long  parenthesis,  in  the  way  of  innuendo,  it  was  set  out  in  each 
count  that  John  T.  Dunn,  Theodore  Hiller,  and  Adolph  Fred  Yanyar, 
residents  of  Rhode  Island,  were  on  the  5th  day  of  June,  1917,  between 
the  ages  of  21  and  30,  both  inclusive,  and  required  by  law  to  register 
under  the  provisions  of  Act  May  18,  1917,  c.  15,  40  Stat.  76  (Comp. 
St  1918,  §§  2019a,  2019b,  2044a-2044k),  the  proclamation  of  the  Presi- 
dent, and  regulations  issued  by  the  President  thereimder,  and  became 
members  of  the  United  States  army  by  virtue  of  the  provisions  of  the 
act  of  May  18, 1917,  and  the  regulations  issued  thereunder  by  the  Pres- 
ident; that  they  refused  to  serve  as  soldiers  in  the  United  States 
army,  and  were  tried  for  desertion  from  the  service  of  the  United 
States,  before  a  general  court-martial  of  the  United  States  army,  and 
convicted  and  sentenced  to  be  dishonorably  discharged  from  the  serv- 
ice and  to  forfeit  all  pay  and  allowances  due  and  to  become  due,  and  to 
be  confined  at  hard  labor  at  such  place  as  the  reviewing  authority 
might  direct,  for  20  years ;  and  that  the  sentence  of  said  court-martial 
was  duly  approved,  and  the  United  Statespenitentiary  at  Atlanta,  Ga., 
designated  as  the  place  of  confinement.  The  necessary  intent  was  al- 
lied in  each  count. 

To  each  of  the  counts  in  the  indictment  the  defendant  filed  a  de- 
murrer, assigning  in  each  the  following  grounds : 

First.  That  the  facts  therein  set  forth  are  not  in  violation  of  section 
3  of  the  Espionage  Act,  so  called. 

Second.  That  it  does  not  appear  in  said  count  that  the  divers  per- 
sons whom  the  said  defendant  is  alleged  to  have  addressed  were  per- 
sons in  the  military  or  naval  forces  of  the  United  States. 

Third.  That  it  does  not  appear  in  said  count  that  the  alleged  utter- 
ances of  the  said  defendant  caused  any  injury  to  the  military  or  naval 
service  and  to  the  United  States. 

Fourth.  That  said  count  of  said  indictment  does  not  set  out  facts 
which  constitute  any  offense  against  the  laws  of  the  United  States. 

Fifth.  That  said  count  of  said  indictment  charges  no  offense  known 
to  the  law. 

The  demurrers  were  overruled,  and  at  the  trial  a  motion  to  quash 
the  indictment  for  the  causes  assigned  in  the  demurrers  was  filed,  which 
was  denied.  At  the  close  of  the  testimony  the  defendant  moved  the 
direction  of  a  verdict  of  acquittal  for  the  following  reasons : 

That  the  government  had  failed  to  show  any  facts  in  violation  of 
section  3  of  the  Espionage  Act,  so  called,  or  that  any  person  addressed 
by  the  said  defendant  was  in  the  military  or  naval  service  of  the  Unit- 
ed States,  or  that  the  alleged  utterances  of  the  said  defendant  caused 
any  injury  to  the  military  or  naval  service  or  to  the  United  States,  or 
that  the  alleged  utterances  were  made  with  the  intent  charged  in  the 
indictment;  that  there  was  a  variance  between  the  proof  and  the  al- 
legations in  the  indictment,  in  that  the  indictment  alleged  that  the 
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Utterances  were  made  "in  addressing  a  public  meeting  in  said  Provi- 
dence, at  which  said  meeting  a  large  number  of  persons,  to  wit,  five 
hundred,  were  present  whose  names  are  to  the  grand  jurors  unknown," 
whereas,  in  truth  and  as  a  matter  of  fact,  the  government  proved  that 
the  persons  were  actually  known  to  the  grand  jurors. 

This  motion  was  denied,  and  the  defendant,  having  been  found  guil- 
ty by  the  jury  on  the  first  four  counts  in  the  indictment,  was  sentenced 
to  serve  a  term  of  imprisonment  of  three  years  at  hard  labor  in  the 
United  States  penitentiary  at  Atlanta,  Ga.,  on  each  count,  said  terms  to 
run  concurrently. 

[  1  ]  Tho  defendant  seasonably  excepted  to  the  overruling  of  his  de- 
murrers, the  denial  of  his  motions,  and  the  admission  of  evidence  re- 
lating to  the  circulation  by  him  of  certain  circulars  prior  to  the  passage 
of  the  Espionage  Act,  and  these  rulings  are  assigned  as  error.  No  er- 
ror is  assi^ed  because  of  any  instructions  given  in  the  charge  of  the 
presiding  judge  to  the  jury,  and  at  its  close  counsel  for  the  plaintiflf 
in  error  said  he  was  perfectly  satisfied  with  it.  The  evidence  upon 
which  the  jury  returned  their  verdict  of  guilty  has  not  been  reported. 
The  court  submitted  to  them  the  determination  of  whether  the  words 
were  spoken  substantially  as  alleged,  and,  if  so,  whether  they  were 
adapted  to  create  the  offenses  charged,  and  also  the  intent  with  which 
they  were  uttered;  and  we  must  accept  the  verdict  of  the  jury  in  favor 
of  the  government  on  these  issues  as  fully  sustained  by  the  evidence, 
provided  the  allegations  in  the  indictment  were  sufficient  in  law  to  sus- 
tain it. 

[2]  The  first  ground  of  demurrer  is  that  the  facts  set  forth  do  not 
constitute  a  violation  of  section  3  of  the  Espionage  Act.  This  act  was 
amended  on  May  16,  1918,  by  adding  thereto  the  following: 

"Whoever,  when  the  United  States  is  at  war,  shall  wilfully  utter,  print, 
write,  or  publish  any  disloyal,  profane,  scurrilous,  or  abusive  language  about 
the  form  of  government  of  the  United  States,  or  the  Constitution  of  the  Unit- 
ed States,  or  the  military  or  naval  forces  of  the  United  States,  or  the  flag 
of  the  United  States,  or  the  uniform  of  the  army  or  navy  of  the  United 
States,  or  any  language  intended  to  bring  the  form  of  government  of  the 
United  States,  or  the  Constitution  of  the  United  States,  or  the  military  or 
naval  forces  of  the  United  States,  or  the  flag  of  the  United  States,  or  the 
uniform  of  the  army  or  navy  of  the  ITnited  States  into  contempt,  scorn,  con- 
tumely or  disrepute."    Chapter  75,  §  1  ^Comp.  St.  1918,  §  10212c). 

It  is  contended  in  argument  that,  as  the  defendant  was  charged  with 
uttering  the  words  set  out  in  the  indictment,  before  the  passage  of 
this  amendment,  this  is  proof  that,  without  it,  the  alleged  utterances 
would  not  be  penal.  The  amendment,  however,  does  not  relate  to 
the  offenses  with  which  the  defendant  was  charged,  but  to  other  and 
distinct  offenses,  which  may  be  committed  by  utterances  in  regard  to 
the  form  of  government  of  the  United  States,  the  military  or  naval 
forces  or  the  flag  of  the  United  States,  or  the  uniform  of  the  army 
or  navy  of  the  United  States,  or  by  language  intended  to  bring  the 
form  of  government  of  the  United  States,  the  military  and  naval  forces, 
the  flag,  or  the  uniform,  into  contempt,  scorn,  contumely,  or  disrepute. 

The  system  of  government  to  which  the  alleged  statements  of  the 
defendant  related  was  plainly  the  system  of  raising  an  army,  which 
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had  been  provided  by  the  Conscription  Act,  passed  by  Congress,  and 
the  regulations  promulgated  by  the  President  by  authority  of  that  act. 
The  characterization  of  that  act  and  these  regulations  as  *'a  damnable 
system  of  government,"  and  of  those  who  had  been  sentenced  because 
of  violation  of  these  regulations  as  "victims'*  of  such  a  system,  for 
which  those  would  be  responsible  who  supported  it,  could  be  found  by 
the  jury,  under  the  circumstances  and  the  intent  set  out  in  the  indict- 
ment, an  attempt  "to  cause  insubordination,  disloyalty,  mutiny  or 
refusal  of  duty,"  not  only  on  the  part  of  those  who  had  become,  by 
registration  and  the  regulations  which  had  been  prescribed  under  the 
Selective  Draft  Act,  members  of  the  military  and  naval  forces  of  the 
United  States,  but  also  of  those  who  under  the  act  and  regulations 
were  required  to  perform  any  duty. 

It  is  urged  by  counsel  that,  when  the  defendant  said  that  the  three 
parties  named  had  been  guilty  of  no  crime,  he  had  in  mind  that  they 
had  never  been  inducted  into  the  military  service  and  that  they  there- 
fore could  not  possibly  be  guilty  of  desertion,  or,  in  other  words,  that 
one  cannot  desert  that  which  he  never  joined.  But  in  the  innuendo  it 
is  alleged  that  they  had  become  members  of  the  United  States  army 
by  virtue  of  the  provisions  of  the  act  of  May  18,  1917,  and  had  re- 
fused to  serve  as  soldiers  in  the  United  States  army,  and  were  tried 
for  desertion  from  that  service  before  a  general  court-martial,  and 
convicted,  and  afterwards  sentenced,  which  sentence  was  duly  ap- 
proved by  the  proper  military  officers.  The  justification  of  their  con- 
duct, as  stated  by  the  plaintiff  in  error,  was,  not  that  they  had  been 
convicted  of  an  offense  which  they  had  not  committed,  but  that  "they 
merely  refused  to  become  uniformed  murderers."  Certainly  the  use 
of  such  language  could  be  interpreted  as  an  attempt  to  encourage  oth- 
ers to  imitate  their  conduct,  and  an  attempt  to  breed  a  spirit  of  rebel- 
lion and  disobedience  to  military  law,  and  also  to  the  requirements 
of  the  Selective  Draft  Act,  in  the  mind  of  one  who  had  already  been 
inducted  into  the  military  or  naval  forces,  or  of  one  who  had  not  yet 
been  inducted  into  the  military  or  naval  service,  but  was  liable  to  be  in- 
ducted into  that  service,  by  causing  him  to  feel  that  the  service  into 
which  he  had  been  or  might  be  called  was  not  an  honorable  one,  in 
defense  of  high  ideals  and  the  protection  of  the  popular  institutions 
to  which  he  owed  allegiance,  but  that  when  clothed  in  the  uniform  of 
his  country  he  would  be  driven  to  commit  acts  of  murder. 

[3]  The  time  and  place  when  and  where  the  alleged  statements  were 
made  by  the  defendant,  and  all  the  surrounding  circumstances,  could 
be  considered  by  the  jury,  and  were  properly  for  their  consideration, 
in  arriving  at  a  conclusion  in  regard  to  whether  their  utterance  con- 
stituted the  attempt  charged  as  well  as  the  intent  of  the  defendant 
in  making  them.  The  language  attributed  to  the  defendant  does  not 
call  for  any  legal  or  expert  knowledge  in  its  interpretation,  and  the 
jury  was  as  well  able  to  judge  of  its  adaptability  to  produce  the  re- 
sults alleged  as  the  court. 

[4]  Was  the  offense  of  obstructing  the  recruiting  and  enlistment 
service  of  the  United  States  with  willful  intent  sufficiently  charged  in 
these  counts?     The  government  had  devised  an  elaborate  scheme  with 


156  168  C.  C.  A.  REPORTS 

the  regulations  which  had  been  promulgated  for  calling  into  the  mili- 
tary service  those  between  the  ages  of  21  and  30,  inclusive. 

We  have  only  to  consider  the  eflfect  that  might  have  been  produced 
if  any  considerable  number  of  men  within  the  draft  age  had  been  in- 
duced to  believe  that  the  system  which  had  been  inaugurated  was  a 
"damnable"  one,  and  that  service  in  the  naval  or  military  forces  might 
make  them  murderers,  to  reach  the  conclusion  that  the  attempt  to 
implant  such  a  feeling  in  their  minds  would  obstruct  the  recruiting 
and  enlistment  service  of  the  United  States.  In  order  to  obstruct  it 
is  not  necessary  that  enlistment  be  actually  prevented,  or  that  any  one 
be  persuaded  from  complying  with  any  of  the  provisions  of  the  Con- 
scription Act.  The  statute  forbids  the  willfiU  creation  of  any  ob- 
struction that  makes  the  enforcement  of  the  reciniiting  or  enlistment 
laws  more  difficult,  provided  the  intent  to  obstruct  is  present ;  and  it 
is  a  sufficient  allegation  of  the  offense  if  language  is  alleged  to  have 
been  willfully  used  by  the  defendant  which  was  calculated  to  make  en- 
listment or  recruiting  more  difficult,  provided  the  intent  to  effect  this 
result  is  also  alleged. 

[6,  8]  The  second  ground  upon  which  the  several  counts  in  the  in- 
dictment are  alleged  to  be  insufficient  is  that  it  does  not  appear  in 
them  that  the  persons  whom  the  defendant  is  alleged  to  have  ad- 
dressed were  in  the  military  or  naval  forces  of  the  United  States. 
The  act  makes  it  an  offense  to  willfully  "attempt  to  cause  insubordi- 
nation, disloyalty,  mutiny  or  refusal  of  duty  in  the  military  or  naval 
forces  of  the  United  States,"  or  to  "willfully  obstruct  the  recruiting 
or  enlistment  service  of  the  United  States,"  and  its  language  is  broad 
enough  to  include  statements  calculated  to  produce  these  results,  when 
made  in  the  presence  of  persons  who  are  not  in  the  military  or  naval 
forces  of  the  United  States,  provided  they  are  willfully  made  and  with 
the  intent  set  out  in  the  act.  Whether  the  statements  alleged  to  have 
been  made  constituted,  under  the  circumstances,  an  attempt  "to  cause 
insubordination,  disloyalty,  mutiny  or  refusal  of  duty  in  the  military  or 
naval  forces  of  the  United  States,"  or  an  obstruction  of  "the  recruit- 
ing or  enlistment  service  of  the  United  States  to  the  injury  of  the 
service  or  of  the  United  States,"  were  questions  for  the  jury. 

[7]  It  is  also  urged  that  the  counts  were  insufficient,  because  it  is 
not  alleged  that  the  utterances  with  which  the  defendant  was  charged 
"caused  any  injury  to  the  military  or  naval  service  and  to  the  United 
States  " 

In  United  States  v.  Krafft,  249  Fed.  919,  162  C.  C.  A.  117,  L.  R.  A. 
1918F,  402,  in  which  a  writ  of  certiorari  to  review  the  decision  of  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  was  denied  by  the 
United  States  Supreme  Court,  without  opinion  (247  U.  S.  520,  38 
Sup.  Ct.  582,  62  L.  Ed.  1246),  it  was  held  that  violation  of  this  stat- 
ute is  not  dependent  upon  any  one  actually  being  influenced  by  the 
language  used,  and  "that  all  that  need  be  shown  is  use  of  language  which 
would  be  likely  to  cause  mutiny,  disloyalty,  or  insubordination,  with 
intent  so  to  do,  and  that  both  the  speaking  of  the  words  and  the  intent 
of  the  speaker  are  for  the  jury." 

We  think  that  the  allegations  in  the  indictment  were  sufficient,  and 
that  they  fully  apprised  the  defendant  of  the  nature  of  the  offense  with 
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which  he  was  charged,  and  with  sufficient  definiteness  so  that,  in  case 
of  conviction  or  acquittal  he  could  thereafterwards  plead  the  judgment 
in  any  other  prosecution  for  the  same  offense. 

[t]  The  court  properly  submitted  the  question  of  the  likelihood  of 
such  utterances  to  produce  insubordination,  refusal  of  duty  and  caus- 
ing an  obstruction  to  the  recruiting  and  enlistment  service,  and  the  in- 
tent with  which  they  were  made,  to  the  jury  with  the  following  in- 
structions : 

''You  must  be  satisfied,  gentlemen,  that  the  words  are  adapted  to  produce 
the  effect  alleged  and  were  used  with  the  intent  to  produce  it    ♦     ♦    ♦ 

'It  is  not  necessary  that  the  United  States  shall  prove  an  attempt  to  in- 
fluence any  particular  person.  It  is  enough  for  them  to  satisfy  you  that  an 
attempt  was  made  to  cause  persons  who  should  thereafter,  during  the  period 
of  the  war,  become,  by  enlistment  or  by  draft,  members,  as  the  statute  says, 
in  the  mUitary  and  naval  forces,  to  refuse  the  duty  imi>08ed  upon  them,  or  to 
become  insubordinate,  disloyal,  or  mutinous." 

With  these  instructions  we  fully  agree,  and  they  are  in  accord  with 
the  interpretation  of  the  statute  by  other  courts. 

[i]  During  the  trial  the  court  admitted  in  evidence  certain  circulars 
containing  advice  not  to  register,  and  against  conscription.  These 
circulars  were  allied  to  have  been  distributed  by  the  plaintiff  in  er- 
ror during  the  month  of  May,  1917.  This  was  the  contents  of  one 
handed  by  him  to  Thomas  H.  Gardiner: 
**Fri«id  of  American  Freedom: 

Ton  are  opposed  to  the  conscription  law.  You  do  not  want  to  see  a  mili- 
tary system  forced  upon  the  people  of  this  country  against  their  will.  Tou  do 
not  want  to  be  compelled  to  be  a  cog  in  a  huge  mUitary  machine.  You  do 
not  want  to  see  every  young  man  in  this  country  trained  to  the  point  where 
be  has  no  will  power  of  his  own,  but  simply  a  tool  to  obey  the  orders  of  his 
siKaUed  superior  officers.  The  youth  of  America  must  not  be  used  for 
cannon  fodder. 

'These  are  Just  a  few  of  the  conditions  that  will  be  imposed  upon  the 
people  of  this  country.  Can  you  imag^ine  a  democracy  with  conscription? 
This  conscription  law  is  Just  one  more  attempt  of  Wall  Street  to  tighten  its 
grip  on  the  people.  A  strong  miUtary  power  now  means  despotism  in  the 
near  future. 

Ton  can  do  your  share  to  stop  this  law  from  being  put  into  effect  if  you 
will  act  now.  This  note  to  you  is  <me  of  many  thousands  that  are  being  sent 
out  aU  oyer  the  country.  You  are  one  linls  in  an  endless  chain,  and  we  want 
yoQ  to  worls  with  us  by  foUowlng  these  suggestions. 

*l8t  Do  not  register ;  no  matter  what  your  age  or  physical  condition.  Reg- 
istration is  the  first  step  toward  conscription.  You  will  not  be  alone  in  this ; 
thoosands  are  going  to  refuse.  You  will  make  one  more  in  this  huge  protest 
against  Prussianizing  America. 

"2d.  Have  copies  of  tliis  circular  written  or  printed  and  send  them  to  every 
person  you  can  think  of. 

"3d.  Tell  every  person  whom  you  can  trust  not  to  register. 

"4tlL  Do  it  now  as  time  is  short;  use  the  inclosed  circulars  where  they 
will  do  the  most  good. 

"Caution. — ^Do  not  sign  your  name  to  any  communication  you  may  send 
out  on  this  matter,  and  remember  that  eternal  vigilance  is  the  price  of 
liberty.    Get  busy." 

The  other  circulars,  inclosed  in  envelopes  and  sent  to  other  parties 
through  the  mail,  were  of  the  same  general  tenor,  and  urged  the  per- 
sons to  whom  they  were  sent  to  "kill  conscription  by  refusing  to  regis- 
ter."   As  these  circulars  were  distributed  before  the  enactment  of  the 
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Espionage  Act  of  June  5,  1917,  it  is  claimed  that  they  were  inad- 
missible. The  court,  however,  correctly  instructed  the  jury  that  they 
were  received  in  evidence  only  for  the  purpose  of  showing"  the  intent 
with  which  the  defendant  made  the  statements  with  which  he  was 
charged  in  the  indictment  under  which  he  was  being  tried,  and  that, 
whether  the  defendant  could  be  punished  for  distributing  these  circu- 
lars urging  a  violation  of  a  law  which  had  not  yet  been  enacted  was 
not  a  question  before  the  jury  and  about  which  they  "need  not  bother 
their  heads."  They  were  also  told  to  consider  that  men  change  their 
minds,  and  that,  "if  there  were  previous  to  this  period  an  intent,  that 
there  were  many  circumstances  in  this  case  referred  to  by  counsel  for 
the  defendant  which  would  have  made  it  unlikely  that  he  should  then 
and  there  have  spoken  words  with  that  intent."  With  this  caution  he 
submitted  this  evidence  with  the  following  instructions : 

"It  is  for  you  to  say,  gentlemen,  whether  or  not,  in  your  opinion,  they  are 
sufficiently  close  in  time  and  in  connection  with  the  meeting  of  January  13Ui 
to  indicate  any  intent  of  that  kind,  or  whether  they  aid  you  in  any  way  in 
making  up  your  mind  as  to  the  existence  of  the  intent  on  that  occasion." 

It  is  also  urged  by  counsel  that  these  circulars  were  inadmissible  for 
the  further  reason  that  the  plaintiff  in  error  had  been  indicted  by  a 
federal  grand  jury  for  the  district  of  Rhode  Island  because  of  their 
distribution,  and  that  said  indictments  were  then  pending  against  the 
plaintiff  in  error ;  but  the  circulars  were  competent  to  show  the  intent 
with  which  the  utterances  alleged  in  this  indictment  on  which  he  was 
tried  were  uttered.  They  were  admitted  for  this  purpose  only,  and 
the  rights  of  the  defendant  were  carefully  guarded  by  the  instructions 
which  were  given  in  regard  to  them,  and  there  was  no  error  in  their 
admission  nor  in  that  of  prior  statements  in  regard  to  conscription 
made  by  the  defendant. 

As  the  evidence  has  not  been  reported,  we  are  unable  to  determine 
whether  there  was  any  variance  between  it  and  the  allegations  in  the 
indictment  or  not ;  but,  if  there  was  such  a  variance,  as  stated  by  the 
defendant  in  his  motion  for  an  acquittal,  it  was  immaterial. 

Since  the  submission  of  this  case  the  Supreme  Court  has,  in  Schenck 
v.  United  States,  249  U.  S.  47,  39  Sup.  Ct.  247,  63  L.  Ed.  470,  de- 
cided on  March  3,  1919,  Debs  v.  United  States,  249  U.  S.  211,  39  Sup. 
Ct.  252,  63  L.  Ed.  566,  and  Frohwerk  v.  United  States,  249  U.  S.  204, 
39  Sup.  Ct.  249,  63  L.  Ed.  561,  decided  on  March  10,  1919,  given  a 
like  construction  to  the  Espionage  Act. 

We  regard  those  decisions  as  conclusive  on  the  main  questions  in 
this  case. 

The  judgment  of  the  District  Court  is  affirmed. 
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C256  Fed.  813) 

GOLDSTEIN  v.  UNITED  STATES. 

<Ciicnit  Court  of  Appeals,  Seventh  Circuit.     January  21,  1919.     Rehearing 

Denied  March  4,  1919.) 

No.  2619. 

1.  Criminal  Law  ^=>304(6) — Venue — Evidence — Judicial  Notice. 

Where  there  was  evidence  that  an  offense  was  committed  in  Rockford, 
111m  the  court  could  take  judicial  notice  that  it  was  within  the  Northern 
district.  Western  di>ision,  of  Illinois,  so  that  the  venue  was  established. 

2.  Intoxicating  Liquors  ^=>236(15) — Sale  to  Soldier— Evidence— Uniform. 

In  prosecution  for  unlawful  sale  of  liquor  to  soldiers  in  uniform,  tes- 
timony by  the  purchasers  that  they  were  in  uniform,  and  reference  to 
the  purchasers  as  soldiers  by  other  witnesses,  who  did  not  know  them, 
is  sufficient  to  warrant  the  jury  in  finding  that  they  were  in  uniform 
when  the  purchases  were  made. 

3.  Criminal  Law  C=>37 — Prosecution— Estoppel— Peocubino  Sales. 

The  fact  that  soldiers  who  purchased  liquor  were  military  police,  who 
made  the  purchases  to  procure  evidence,  does  not  estop  the  government 
from  prosecuting  the  seller,  where  no  deception  was  practiced  upon  him, 
though  the  soldiers  claimed  to  want  the  liquor  for  sickness. 

4.  Criminal   Law   ^=>37 — ^Pbosecution-Estoppei/— Decoys   or   Detectives. 

The  mere  use  by  the  government  of  decoys  or  detectives  does  not  raise 
the  issue  of  estoppel  to  prosecute,  but  there  must  be  deception  of  such 
chara<?ter  as  to  make  It  unconscionable  for  the  govemn\ent  to  press  its 
case. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Illinois. 

Abraham  Goldstein  was  convicted  of  unlawfully  selling  intoxicating 
liquor  to  soldiers  in  uniform,  and  he  brings  error.     Affirmed. 

Writ  of  error  to  review  sentence  pronounced  upon  the  defendant, 
who  was  found  guilty  upon  three  counts  of  an  indictment  charging 
him  with  unlawfully  selling  intoxicating  liquor  to  soldiers  in  uni- 
form. 

H.  J.  Rosenberg,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.  Clyne  and  James  R.  Glass,  both  of  Chicago,  111.,  for  the 
United  States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  [1]  It  is  claimed  by  defend- 
ant that  the  government  failed  to  prove  venue.  We  reject  this  con- 
tention, because  it  was  shown  that  the  offense  was  committed  in 
Rockford,  and  inferentially  that  the  Rockford  referred  to  was  in  the 
state  of  Illinois.  The  court  properly  took  judicial  notice  of  the  fact 
that  Rockford,  111.,  is  in  the  Northern  district,  western  division,  state 
of  Illinois.  Hoyt  v.  Russell,  117  U.  S.  401,  6  Sup.  Ct.  881,  29  L. 
Ed.  914. 

[2]  Defendant  also  complains  because  the  testimony  fails  to  show 
that  the  soldiers  were,  at  the  times  when  whisky  was  sold  them,  in 
the  uniform  of  the  military  forces  of  the  United  States.  The  soldier 
W.  stated  that  on  February  5th,  being  one  of  the  dates  fixed  in  the 
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indictment  when  liquor  was  sold  to  him,  he  was  in  full  military  uni- 
form. On  February  8th,  another  date  similarly  fixed,  he  named  two 
men  and  himself,  and  was  then  asked,  "All  soldiers?"  and  replied, 
"All  soldiers,  and  in  uniform." 

There  is  other  testimony  showing  that  witnesses  other  than  de- 
fendant observed  "the  soldier"  about  defendant's  restaurant.  These 
witnesses  were  not  acquainted  with  W.,  but  significantly  referred  to 
him  as  "that  soldier."  Defendant  also  referred  to  the  soldier  K.,  to 
whom  whisky  was  delivered,  as  "the  sergeant."  Having  no  acquaint- 
ance with  K.,  it  would  have  been  unusual  for  the  defendant  to  call 
him  sergeant,  unless  his  uniform  indicated  his  position.  There  was 
testimony  in  the  record  to  the  effect  that  these  men  were  \n  the  res- 
taurant only  when  on  duty,  from  all  of  which  we  conclude  that  the 
jury  was  justified  in  finding  the  soldiers  were  in  uniform  when  they 
received  the  whisky. 

[3]  Defendant  relies  chiefly,  however,  upon  the  claim  that  the  gov- 
ernment is  estopped  from  prosecuting  this  case,  because  its  officers 
induced  defendant  to  commit  the  crime,  citing  Voves  v.  United  States, 
249  Fed.  191,  161  C.  C.  A.  227.  Passing  for  the  moment  the  gov- 
ernment's assertion  that  no  claim  of  estoppel  was  ever  made  in  the 
District  Court,  to  a  consideration  of  the  evidence,  we  are  persuaded 
that  no  jury  question  was  presented  upon  this  issue. 

Three  witnesses,  soldiers  at  Camp  Grant,  testified  for  the  govern- 
ment. They  were  members  of  the  military  police.  Their  duty  was 
to  secure  evidence  against  persons  selling  whisky  to  soldiers.  From 
their  statement  it  appears  the  defendant  sold  whisky  on  the  3d,  5th, 
8th  and  18th  of  February  to  one  or  more  of  them ;  that  they  received 
this  whisky  in  bottles  that  bore  a  grape  juice  label;  that  on  the  last 
occasion  they  asked  for  a  larger  bottle,  adding  that  they  "were  put- 
ting on  a  little  party."  On  this  occasion  the  defendant  left  the  res- 
taurant, went  to  a  nearby  hotel,  where  he  filled  the  larger  bottle  with 
whisky  and  brought  it  back,  receiving  $1.50  therefor. 

But  if  we  are  to  determine  whether  any  jury  question  in  reference 
to  this  issue  was  presented  by  the  evidence,  we  may,  as  we  are  doubt- 
less required  to  do,  ignore  entirely  this  testimony  and  confine  our 
attention  to  the  defendant's  story. 

Defendant  testified  that  one  of  the  soldiers,  W.,  came  into  the  res- 
taurant almost  daily,  spent  considerable  time  visiting  with  defendant, 
and  became  friendly  with  him  and  his  family,  including  the  children. 
During  one  of  these  visits  he  asked  for  a  drink  of  whisky  and  was 
refused.  This  request  was  repeated  on  various  occasions,  and  was 
always  refused.  Finally,  after  defendant  had  just  returned  from  a 
trip  to  Chicago,  W.  complained  of  being  despondent.  To  quote  de- 
fendant's exact  language  the  soldier  said: 

"If  you  don't  give  me  some,  I  don't  know  what  I  ani  going  to  do  witli 
myself." 
"You  won't  find  me  aUve." 
"You  have  got  to  give  me  a  little  to  quiet  me  down." 

Whereupon  defendant  gave  him  whisky,  and  W.  left  a  half  dollar. 

On  one  of  the  other  occasions  defendant  stated  that  one  of  the 

soldiers  complained  of  having  a  headache,  while  on  the  last  occasion, 
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Ac  day  before  the  larger  bottle  was  obtained,  two  of  the  soldiers 
brought  a  note  from  W.,  which  told  of  W.'s  confinement  to  his  bed 
and  his  need  of  whisky.  The  next  day,  the  18th,  three  of  the  soldiers 
were  present,  and  defendant  admits  that  he  was  told  that  they  desired 
a  larger  amotmt  in  order  to  '*put  on  a  party."  For  this  larger  bottle 
he  received  $1.50. 

This  story  discloses  no  deception  on  the  part  of  the  government 
officers.  Defendant  knew  he  was  violating  the  statute — ^knew  the 
parties  to  whom  the  liquor  was  sold  were  soldiers.  No  excuse  what- 
ever is  oflFered  for  the  third  and  fourth  violations ;  for,  if  a  soldier 
may  absolve  the  vendor  from  liability  by  saying  he  has  a  headache,  the 
statute  is  entirely  useless. 

[4]  Quite  different  was  the  Voves  Case.  There  the  government  not 
only  used  a  decoy,  but  selected  one  whose  appearance  and  dress  was 
sudi  as  to  deceive  the  defendant  into  believing  the  Indian  was  one 
of  a  Mexican  crew  working  in  the  neighborhood.  More,  when  the 
defendant  made  the  announcement  that  the  decoy  was  a  Mexican, 
the  government  agents  sat  by  and  did  not  dispute  him.  In  that  case 
tiie  defendant  was  lured  into  committing  a  crime  by  the  government's 
deception.  Upon  such  circumstances  the  prosecution  was  unwar- 
ranted. 

But  something  more  than  the  mere,  use  of  decoys  or  detectives  by 
the  government  is  necessary  to  raise  an  issue  of  estoppel.  Grimm 
V.  United  States,  156  U.  S.  604,  610,  15  Sup.  Ct.  470,  39  L.  Ed.  550; 
Goode  V.  United  States,  159  U.  S.  663,  669,  16  Sup.  Ct.  136,  40  L. 
Ed.  297.  There  must  be  deception  of  such  a  character  as  to  make  it 
unconscionable  for  the  government  to  press  its  case. 

In  the  present  action,  defendant  was  suspected  of  selling  liquor  to 
soldiers.  The  suspicions  appeared  well  founded.  Members  of  the 
military  police  were  asked  to  put  the  defendant  to  the  test.  He  was 
tempted,  not  once  by  a  single  soldier,  but  on  several  occasions  by  one 
sol(Uer,  by  two  soldiers,  and  by  three  soldiers.  The  men  dressed  as 
soldiers,  known  to  the  defendant  as  such,  asked  for  whisky,  and  it 
was  sold  them. 

We  find  nothing  that  required  the  court  to  submit  to  the  jury  any 
issue  of  estoppel. 

The  judgment  is  affirmed. 
168  C.O.A.— 11 
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(256  Fed.  816) 

HUSTIS  V.  HERBERT. 

(Circuit  Court  of  Appeals,  First  Circuit.     April  5,  1919.) 

No.  1364. 

1.  Master  and   Servant   C=»278(18) — Railroads— Premature    Stabtiwo   or 

Train— Negligence. 

In  action  for  death  of  employ^  at  a  station,  evidence  held  insufficient 
to  sustain  finding  tbat  railroad  was  negligent  In  starting  the  train,  al- 
though there  was  a  bag  on  a  truck  to  be  loaded  on  the  express  car. 

2.  Master  and  Servant  ^=>24(K1)— Injury  to  Servant— Contributort  Neo- 

LIOENCE. 

A  station  employ^  of  a  railroad,  who  lost  his  footing  and  fell  under 
the  cars,  was  guilty  of  negligence  in  attempting  to  throw  a  bag  of  poultry 
in  the  open  door  of  a  baggage  car  traveling  at  the  rate  of  7  or  8  miles 
an  hour. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire ;  Edgar  Aldrich,  Judge. 

Action  by  H.  W.  Herbert,  as  administrator  of  the  goods  and  estate 
of  John  R.  Little,  against  James  H.  Hustis,  as  receiver  of  the  Boston 
&  Maine  Railroad.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed  and  remanded. 

• 

Austin  M.  Pinkham,  of  Boston,  Mass.,  for  plaintiff  in  error. 
Alexander  Murchie,  of  Concord,  N.  H.  (HoUis  &  Murchie,  of  Con- 
cord, N.  H.,  on  the  brief),  for  defendant  in  error. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  MOR- 
TON, District  Judge. 

JOHNSON,  Circuit  Judge.  This  is  a  writ  of  error  from  a  judg- 
ment of  the  District  Court  of  the  United  States  for  the  District  of 
New  Hampshire,  in  favor  of  H.  W.  Herbert,  as  administrator  of  the 
goods  and  estate  of  John  R.  Little,  against  James  H.  Hustis,  as  re- 
ceiver of  the  Boston  &  Maine  Railroad. 

Little,  the  deceased,  was  so  severely  injured  on  July  28,  1917,  at  the 
station  of  the  railroad  company  at  the  village  of  Pike  in  the  state  of 
New  Hampshire,  that  he  died  in  consequence  of  his  injuries.  There 
was  no  question  about  the  nature  of  his  employment,  although  there 
was  some  doubt  whether  he  was  employed  by  the  railroad  company 
or  by  the  American  Express  Company.  He  was  employed  to  do  reg- 
ular station  work,  including  handling  baggage,  freight,  and  express^ 
and  was  paid  both  by  the  railroad  and  by  the  express  company. 

The  station  agent  of  the  railroad  company  at  this  station  was  E. 
Bertram  Pike,  who  was  also  employed  as  agent  of  the  express  com- 
pany. The  work  at  the  station  was  done  by  a  Mr.  Aldrich  and  the 
deceased,  v/ho  were  paid  by  Mr.  Pike  from  the  revenue  of  his  office. 
In  addition  to  his  duties  in  handling  express,  baggage,  and  freight,  the 
deceased  also  acted  as  a  telegraph  operator  for  the  railroad  at  the 
station. 

^spFor  oUier  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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In  the  view  that  we  have  taken  of  the  case  it  is  immaterial  whether 
Little  was  employed  by  the  railroad  company  or  by  the  express  com- 
pany. 

There  was  very  little  work  to  be  done  at  the  station  except  during 
the  summer  months,  and  on  the  day  when  he  received  his  injuries, 
which  was  Sunday,  he  and  Aldrich  were  present  at  the  station  await- 
ing the  arrival  of  the  paper  train,  which  arrived  about  9:10  a.  m. 
There  was  a  tnmk  and  a  bag  of  poultry  upon  a  truck  on  the  platform 
in  front  of  the  station.  The  trunk  was  to  be  placed  in  the  baggage 
car  and  the  poultry  in  the  express  car.  The  paper  train  was  made 
up  of  an  engine,  mail  car,  express  car,  baggage  car,  smoker,  and  one 
coach,  in  the  order  named.  Upon  the  arrival  of  the  train  Aldrich 
pushed  the  truck  up  to  the  rear  door  of  the  baggage  car,  while  Little 
went  to  the  forward  door  of  the  express  car  to  receive  the  express 
which  was  to  be  unloaded  at  the  station.  Aldrich  got  upon  the  truck 
and  put  the  trunk  into  the  baggage  car,  and  after  he  had  done  this 
he  jumped  from  the  truck  and  started  tP  draw  it  up  toward  the  express 
car.  The  forward  express  car  door  was  about  60  or  70  feet  from 
the  rear  door  of  the  baggage  car,  into  which  Aldrich  had  put  the 
trunk.  As  Aldrich  started  forward  with  the  truck  on  which  was 
the  bag  of  poultry,  weighing  about  70  pounds,  he  shouted  to  Little 
that  he  had  a  bag  of  poultry  to  go,  and  the  latter  came  toward  the 
truck  and  seized  the  bag.  Aldrich  was  not  certain  whether  the  train 
had  started  before  Little  seized  the  bag  or  not;  but  about  that  time 
the  train  did  start,  and  Aldrich  took  hold  of  the  bag  with  Little,  and 
both  started  toward  the  open  door  of  the  express  car,  but,  finding  they 
could  not  reach  it,  the  express  man  told  them  to  put  the  bag  into 
the  rear  door  of  the  express  car.  This  they  were  unable  to  do,  as 
that  door  was  closed.  They  then  waited  for  the  baggage  car  to  come 
along.  The  train  was  moving  upon  a  down  grade  and  rapidly  gained 
headway,  so  that  its  speed  was  at  the  rate  of  7  or  8  miles  an  hour 
when  the  rear  door  of  the  baggage  car  was  opposite  them.  They 
then  attempted  to  throw  the  bag  of  poultry  into  this  door,  but  in 
scmie  way  Little  lost  his  footing  and  fell  under  the  cars  and  was  run 
over,  receiving  injuries  resulting  in  his  death.  Aldrich  was  unable 
to  testify  just  how  the  accident  happened ;  whether  Little  was  thrown 
up  against  the  car  as  they  attempted  to  throw  the  bag  into  the  bag- 
gage car,  or  whether  he  slipped  and  fell.  No  testimony  was  oflFer^d 
by  the  railroad  company,  and  at  the  close  of  all  the  testimony  the 
defendant  moved  that  the  court  direct  the  jury  to  return  a  verdict  in 
its  favor,  which  was  denied,  and  this  is  assigned  as  error. 

We  have  carefully  examined  the  testimony,  fully  realizing  that,  if 
there  was  any  evidence  or  inference  which  might  reasonably  be  drawn 
from  it  to  sustain  the  verdict  of  the  jury,  it  must  be  allowed  to  stand. 

The  plaintiff  in  his  writ  alleged  that  the  defendant — 

••carelessly  and  negligently  started  its  train  and  baggage  and  express  cars 
withont  notice  or  warning  to  said  plaintifTs  intestate  before  be  had  finished 
transferring  express  from  said  truck  to  said  express  car,  thus  making  it 
necessary  for  said  plaintiflTs  intestate  to  finish  loading  said  car  while  said 
train  was  moving." 
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There  was  no  testimony  to  sustain  this  allegation ;  but,  on  the  con- 
trary, it  was  undisputed  that  the  deceased,  Little,  had  taken  from  the 
forward  door  of  the  express  car  all  the  express  that  was  to  be  de- 
livered at  that  station ;  that  he  had  no  truck  with  him  at  the  express 
door  and  no  express  upon  the  platform  to  put  aboard  the  express 
car;  that  he  had  finished  his  work  at  the  express  door,  and  Aldrich 
had  taken  the  trunk  from  the  truck  at  the  rear  door  of  the  baggage  car 
and  placed  it  in  that  car,  and  then  had  started  with  the  truck,  with 
the  bag  of  poultry  upon  it,  toward  the  express  car,  and  notified  the 
deceased  that  the  bag  was  to  go  by  express.  At  about  this  time  the 
train  started.  There  was  no  evidence  that  a  signal  was  given  by  any- 
body for  its  starting,  nor  any  evidence  that  those  in  charge  of  the 
train  had  been  notified  that  the  bag  of  poultry  was  to  go  by  express. 

[1]  The  fact  that  the  bag  was  upon  the  truck  in  front  of  the  sta- 
tion when  the  train  pulled  in  would  not  necessarily  impart  any  in- 
formation or  authorize  any  inference  that  it  was  to  be  put  aboard 
the  express  car;  as  it  was  on  the  truck  with  the  trunk,  which  was 
rolled  forward  to  the  baggage  car,  it  might  well  have  been  assumed 
that  both  the  trunk  and  the  bag  were  baggage ;  and  we  do  not  think 
that  any  reasonable  inference  could  be  drawn  by  the  jury  from  the 
situation  that  those  in  charge  of  the  operation  of  the  train  knew  or 
had  any  reasonable  ground  to  believe  that  the  bag  was  to  be  loaded 
into  the  express  car.  We  think,  therefore,  there  was  no  evidence  to 
sustain  the  allegation  that  the  defendant  was  guilty  of  negligence  in 
starting  the  train  when  it  did. 

The  plaintiff  relies  upon  Ayers  v.  Boston  &  Maine  R.  R.,  68  N.  H. 
208,  39  Atl.  1021 ;  but  in  that  case  the  plaintiff,  assisted  by  others  and 
the  brakeman  on  the  train,  was  loading  cans  of  milk,  and,  when  all 
but  five  cans  had  been  loaded,  the  train  was  started  without  any 
signal  from  the  brakeman  and  without  any  notice  or  warning  to  the 
plaintiff.  The  plaintiff  then  hurriedly  took  up  three  of  the  cans, 
walked  along  the  platform  opposite  the  car,  and,  in  attempting  to 
put  them  into  it,  was  injured.  The  process  of  loading  was  interrupt- 
ed by  the  sudden  starting  of  the  train,  without  any  warning  to  the 
plaintiff,  and  an  emergency  was  created  which  justified  hurried  action 
by  the  plaintiff,  and  there  was  evidence  of  negligence  in  starting  the 
train  while  the  loading  of  the  cans  of  milk  was  in  process. 

In  order  to  recover  in  the  case  under  consideration,  it  was  necessary 
to  show  in  the  first  instance  that  there  was  negligence  on  the  part  of 
the  railroad.  As  we  do  not  think  this  was  shown,  there  was  error  in 
denying  the  motion  for  a  directed  verdict. 

[2]  We  think,  also,  if  there  had  been  any  evidence  which  would  jus- 
tify a  finding  of  negligence  in  the  starting  of  the  train,  that,  under 
the  circumstances  disclosed  by  the  evidence,  the  negligence  of  the 
defendant  had  no  causal  connection  with  the  injuries  received  by  the 
deceased,  but  that  they  were  sustained  by  him  because  of  his  own 
negligence.  He  was  a  man  of  mature  years,  and  had  been  employed 
for  three  summers,  at  least,  about  that  station,  doing  the  work  of 
loading  and  unloading  baggage  and  express. 

After  it  was  discovered  that  the  rear  door  of  the  express  car  was 


IN  BB  LILIBNTHAL  165 

closed,  he  and  Mr.  Aldrich  waited  upon  fhe  platform  until  the  rear 
door  of  the  baggage  car  was  opposite  them.  Deceased  then  had  a 
full  view  of  the  situation,  and  the  danger  must  have  been  obvious  to 
him.  He  undertook  to  do  a  dangerous  thing,  with  a  full  realization 
of  the  whole  situation,  when  he  had  time  for  reflection,  and  the  in- 
juries he  received  were  solely  the  result  of  his  own  negligence. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  set 
aside,  and  the  case  remanded  to  that  court  for  further  proceedings  not 
inconsistent  with  this  opinion. 


(256FecL  819) 

In  re  LILIBNTHAL. 

Appeal  and  Petition  of  BOAS. 
(Circuit  Court  of  Appeals,  Ninth  Circuit    April  7,  1919.) 

No.  3225. 

1.  Bankbuptct  ^=»3S7 — ^Attachmknt   Liens— Eiteot  of  Confibmation   of 

Composition. 

In  Tiew  of  Bankmptcy  Act  July  1,  189S,  §{  67c.  67f,  70f  (Comp.  St  {{ 
9651.  9654).  confirmation  of  an  offer  of  composition  by  bankrupt  debtor 
prior  to  auy  adjudication  in  bankruptcy  dissolved  Hens  of  attachment 
placed  within  four  months  of  the  commencement  of  bankruptcy  proceed- 
ings, under  section  14c  (section  959S). 

2.  Bankbuptct  ^s»391(3) — Restbainino  Proceedings  in  State  Coubts. 

The  District  Court  in  bankruptcy  has  Jurisdiction  to  issue  an  order 
staying,  until  adjudication  or  until  dismissal  of  the  petition  for  adjudica- 
tion of  bankruptcy,  proceedings  in  actions  in  state  courts  in  which  at- 
tadiment  had  been  placed  upon  the  bankrupts  property  within  four 
months  prior  to  commencement  of  bankruptcy  proceedings. 

Appeal  from,  and  Petition  for  Revision  of  Proceedings  in,  District 
Court  of  the  United  States  for  the  Southern  Division  of  the  Northern 
District  of  California ;   Maurice  T.  Dooling,  Judge. 

In  the  matter  of  E.  R.  Lilienthal,  bankrupt.  From  an  order  of  the 
District  Court,  denying  a  motion  of  Nat  Boas  to  vacate  an  order  stay- 
ing further  proceedings  in  certain  suits  in  attachment  which  had  been 
instituted  by  him  in  the  state  court  in  California,  he  appeals  and  pe- 
titions to  revise.    Affirmed. 

Appellant  i)etitioner  asks  reversal  of  an  order  of  the  District  Court  denying 
a  motion  to  vacate  an  order  staying  further  proceedings  in  certain  suits  lu 
attachment  which  had  been  instituted  by  him  In  the  state  court  in  California. 
Appellant  is  a  creditor  of  the  banknipt,  B.  R.  Lilienthal,  and  sets  forth: 

That  on  September  27,  1917.  a  petition  for  adjudication  In  Involuntary  bank- 
ruptcy was  filed  against  Lilienthal;  that  on  October  13.  1917.  petitioner  filed 
his  answer  to  the  petition  and  denied  the  commission  of  any  act  of  bankruptcy 
as  alleged ;  that  the  issue  raised  by  such  petition  and  answer  has  never  been 
brought  to  hearing  or  decision,  and  that  no  adjudication  In  bankruptcy  has 
been  had;  that  on  December  26.  1917,  the  bankrupt  filed  a  petition  for 
composition  with  his  creditors,  and  that  after  proceedings  were  rei?ularly  had 
thereon,  and  about  June,  1918.  the  court  made  its  order  of  confirmation  of 
the  oflfer  presented,  and  that  said  order  of  confirmation  has  never  been  va- 
cated; that  petitioner  has  not  accepted  the  offer,  and  has  filed  no  proof  of 
^— ^^—      ^       ^^— ^^  — ~^^-^^-^-^'^— ^—     I 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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claim ;  that  petitioner  holds  certain  security  for  his  claim,  In  that  on  August 
31,  1917,  as  plaintiiT,  he  commenced  two  suits  against  Lllienthal,  now 
banlcrupt,  and  others,  in  the  state  courts,  to  recover  judgments  for  the 
amounts  due  to  him,  and  in  each  suit  caused  writs  of  attachment  to  issue 
and  levies  to  be  made  upon  all  of  the  money  and  effects  l)€longing  to  Llllen 
thai  and  levied  upon  certain  realty;  that  neither  of  said  actions  has  beer 
tried;  and  that  on  October  24,  1917,  the  District  Court  ordered  a  stay  ot 
further  proceedings  In  the  actions  in  the  state  court  "until  an  adjudication  ol 
Lilienlhal  as  a  bankrupt,  or  until  the  dismissal  of  the  petition  for  adjudi- 
cation of  bankruptcy  herein." 

Milton  Newmark,  of  San  Francisco,  Cal,  for  appellant  and  peti- 
tioner. 

Lilienthal,  McKinstry  &  Raymond,  of  San  Francisco,  Cal.  (Thomas, 
Beedy  &  Lanagan  and  Charles  W.  Slack,  all  of  San  Francisco,  Cal.. 
of  counsel),  for  appellee  and  respondent. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  Appellant 
contends  that,  having  placed  the  attachments  within  four  months  of 
the  commencement  of  bankruptcy  proceedings,  and  no  trial  upon  the 
issue  of  bankruptcy  having  been  had,  and  no  adjudication  in  bank- 
ruptcy having  been  made,  the  liens  of  attachment  remain  valid,  and 
that  therefore  he  is  entitled  to  proceed  in  the  state  court  to  the  en- 
forcement thereof;  while  appellee  takes  the  position  that,  under  the 
Bankruptcy  Act  and  the  amendment,  the  court  having  confirmed  an 
offer  of  composition  by  the  bankrupt  debtor,  the  liens  of  attachment 
were  discharged. 

A  composition  being  one  of  the  methods  of  procedure  open  to  a  bank- 
rupt, he  may  tender  certain  sums  to  his  creditors.  The  sums  tendered 
are  regarded  as  the  equivalent  of  the  assets  which  would  be  obtained 
by  regularly  proceeding  according  to  the  more  usual  bankruptcy  meth- 
ods. Creditors  may  accept  or  reject  the  oflFer.  If  they  accept,  the 
matter  is  submitted  to  the  court,  and  after  inquiry  into  the  regularity 
of  the  proceedings  and  whether  they  are  for  the  best  interests  of  cred- 
itors, the  effect  of  the  proposed  offer  upon  creditors  who  have  not  as- 
sented to  the  offer,  and  into  the  good  faith  of  the  offer  and  acceptance, 
the  court  may  confirm  the  composition.  If  it  so  orders,  the  status  be- 
comes fixed  by  section  14c  of  the  Bankruptcy  Act  of  July  1,  1898,  c 
541,  30  Stat.  550  (Comp.  St.  §  9598),  which  provides: 

**The  confirmation  of  a  composition  shall  discharge  the  bankrupt  from  his 
debts,  other  than  those  agreed  to  be  paid  by  the  terras  of  the  composition  and 
those  not  affected  by  a  discharge." 

Prior  to  the  amendment  of  1910  (Act  June  25,  1910,  c.  412,  36  Stat. 
838)  it  was  held  that  a  bankrupt  before  adjudication  could  not  eflFect 
a  composition  with  his  creditors.    But  by  the  act  of  1910  he — 

"may  offer,  either  before  or  after  adjudication,  terms  of  composition  to  hia 
creditors.  ♦  ♦  ♦  In  compositions  before  adjudication,  the  bankrupt  shall 
file  the  required  schedules,  and  thereupon  the  court  shall  call  a  meeting  of 
creditors  for  the  allowance  of  claims,  examination  of  the  bankrupt,  and  pres- 
ervation or  conduct  of  estates,  at  which  meeting  the  judge  or  referee  shall 
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preside,  and  action  upon  the  petition  for  adjudication  shall  be  delayed  until 
it  shall  be  determined  whether  such  composition  shall  be  confirmed."  Rem- 
ington on  Bankruptcy,  H  2354^,  2354%. 

• 

Inasmuch  as  a  confirmation  before  as  well  as  after  adjudication  dis- 
charges the  bankrupt  from  his  debts,  other  than  those  not  affected  by 
a  discharge,  it  is  but  reasonable  to  hold  that  all  liens  incident  to  the 
debts  from  which  the  bankrupt  is  discharged  are  also  discharged.  This 
view  is  strengthened  by  considering  section  70f  of  the  Bankruptcy  Act 
(Comp.  St.  §  9654),  which  provides  that — 

**Upon  the  confirmation  of  a  composition  offered  by  a  bankrupt,  the  title 
to  his  property  shall  thereupon  revest  in  him." 

It  would  not  be  consistent  with  the  right  to  be  reinvested  with  prop- 
erty that  the  amount  of  attachment  liens  should  be  considered  and  pro- 
vided for  in  the  orders  of  the  court  with  respect  to  the  composition. 
It  is  of  common  experience  that  often  bankruptcy  proceedings  are 
brought  because  a  creditor  has  sued  and  levied  attachment  in  the  state 
court.  Under  such  conditions,  where  voluntary  bankruptcy  proceed- 
ings are  begun,  if  it  were  the  duty  of  the  United  States  court  sitting  in 
bankruptcy,  when  it  hears  evidence  upon  an  offer  of  composition,  to  de- 
duct the  amount  of  the  liens  in  attachment  from  the  gross  value  of  the 
assets  of  the  bankrupt,  the  order  of  confirmation  would  not  operate  to 
discharge  the  bankrupt  from  all  debts  other  than  those  agreed  to  be  paid 
by  the  terms  of  the  composition  and  those  not  affected  by  the  discharge. 
But  that  the  effect  of  a  composition  is  to  restore  the  estate  to  the  bank- 
rupt free  from  all  his  debts  provable  and  dischargeable  in  bankruptcy, 
and  to  distribute  among  his  creditors  the  amount  the  bankrupt  is  re- 
quired to  pay,  is  well  established  by  the  decisions  of  the  courts.  Stur- 
ges  V.  Crowninshield,  4  Wheat.  122,  194,  4  L.  Ed.  529;  Harrison  v. 
Sterry,  5  Cranch,  289,  301,  3  L.  Ed.  104;  Cumberland  Glass  Co.  v.  De 
Witt,  237  U.  S.  447,  35  Sup.  Ct.  636,  59  L.  Ed.  1042;  7  Corpus  Juris, 
p.  346.  See,  also,  Brandenburg  on  Bankruptcy,  §  1233;  Black  on 
Bankruptcy,  §  660.  In  Miller  v.  MacKenzie  et  al.,  13  Nat.  B.  R.  496, 
43  Md.  404,  20  Am.  Rep.  HI,  the  Court  of  Appeals  of  Maryland  held 
that  the  operation  of  an  assignment  in  bankruptcy  in  reference  to  an 
attachment  was  to  arrest  all  proceedings  under  it — to  dissolve  it.  In 
Smith  Stebbins  &  Co.  v.  B.  Engle  et  al.,  4  N.  B.  R.  481,  44  Iowa,  265, 
a  case  very  close  to  the  one  under  consideration,  the  Supreme  Court 
of  Iowa  held  that  the  debt  of  the  attaching  creditors  was  extinguished 
by  the  composition  under  the  Bankruptcy  Act,  and  that  the  attach- 
ment "of  course  falls  to  the  ground."    Corner  v.  Mallory,  31  Md.  468. 

[1,2]  It  being  indisputable  that  under  section  67,  subdivisions  (c) 
and  (f),  of  the  act  (Comp.  St.  §  9651),  where  there  has  been  adjudica- 
tion in  bankruptcy,  a  lien  of  attachment  falls,  we  cannot  see  that  a 
different  result  should  follow  where  there  may  not  h^ve  been  such  an 
adjudication.  The  statute  which  gives  the  right  to  offer  composition 
has  no  words  which  abridge  the  effect  of  an  order  upon  statutory  at- 
tachment liens  against  the  property  of  the  debtor,  although  he  may  not 
have  been  adjudged  a  bankrupt,  and  it  is  our  opinion  that,  the  indebt- 
edness having  been  discharged  by  the  composition,  the  attachment  liens 
were  dissolved,  and  that  the  District  Court  in  bankruptcy  has  jurisdic- 
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tion  to  issue  the  order  made.    Bardes  v.  Hawarden  Bank,  178  U.  S. 
524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175;  Virginia  Iron  Co.  v.  Olcott, 
197  Fed.  730,  117  C.  C  A.  124. 
Affirmed. 


(256  Fed.  822) 

LOUISIANA  AGRICULTURAL  CORPORATION  v.  PELICAN  OIL 

REFINING  CO.,  Inc.* 

(Circuit  C:k)urt  of  Appeals,  Fifth  Circuit    April  5,  1919.) 

No.  3270. 

1.  Equity  ^=»06 — ^Maxims—Seeking  and  Doing  Equitt. 

One  is  not  entitled  to  the  aid  of  a  court  of  equity  for  the  enforcement 
of  any  right  he  may  have,  unless  he  is  ready  and  willing  to  do  equity. 

2.  Injunction  ^=»108— Condition  Precedent— Payment  of  Debt  to  Defend- 

ant. 

The  owner  of  a  capsized  vessel,  which  has  gone  aground,  is  not  entitled 
to  an  injunction  to  restrain  a  creditor  having  a  lien  on  it  from  saving  it, 
where  he  has  not,  by  pleading  or  otherwise,  offered  to  pay  the  debt  owing 
to  the  creditor,  or  to  do  equity,  even  though  the  creditor  has  no  legal  right 
to  save  the  vessel. 

3.  Appeal  and  Ebbob  C=>843(2) — ^Mattebb  Rbvisw able— Moot  Questions. 

On  appeal  from  an  order  granting  an  injunction,  the  qu^tion  of  the 
propriety  of  the  issuance  of  an  injunction  will  not  be  reviewed,  where  the 
injunction  is  no  longer  effective. 

4.  Tbial  ^=;;»11(3) — Tbansfeb  of  Cause. 

In  a  suit  for  injunction,  where  plaintiff  was  denied  relief  on  the  ground 
that  he  refused  to  do  equity,  court  should  not  have  dismissed  the  bill, 
under  equity  rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv),  but  should  have 
transferred  the  cause  to  the  law  side  of  the  court,  where  a  state  of  facts 
was  alleged  which,  if  proved  and  not  rebutted,  would  entitle  the  plain- 
tiff to  some  relief  in  an  action  at  law. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Suit  by  the  Louisiana  Agricultural  Corporation  against  the  Pelican 
Oil  Refining  Company,  Incorporated.  From  a  decree  for  defendant, 
plaintiff  appeals.  Affirmed  in  part,  and  reversed  and  remanded  in  ptart, 
with  directions. 

Claude  L.  Johnson  and  T.  M.  Miller,  both  of  New  Orleans,  La.,  for 
appellant. 

M.  M.  Boatner  and  (5eo.  H.  Terriberry,  both  of  New  Orleans,  La., 
for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
was  adverse  to  the  appellant,  Louisiana  Agricultural  Corporation,  the 
plaintiff  in  a  bill  in  equity  against  the  appellee.  Pelican  Oil  Refining 
Company,  praying  that  the  latter  be  enjoined  from  trespassing  upon  or 
questioning  or  slandering  appellant's  alleged  title  and  possession  of  the 
steam  yacht  Radha,  and  for  general  relief.  The  averments  of  the  bill 
showed  that  the  claim  of  the  appellant  to  the  vessel  mentioned  was 

^s>FoT  other  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
•Certiorari  denied  250  U.  S.  — .  39  Sup.  Ct.  494»  63  L.  Ed.  — . 
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based  upon  an  alleged  sale  to  it  by  Charles  G)llins  Buck,  on  or  about 
Jime  21,  1913,  of  afl  his  rights,  title,  and  interest  therein.  The  bill  con- 
tained averments  to  the  effect  that  prior  to  the  just-mentioned  sale  said 
vessel  was  bought  by  one  Stem  at  a  judicial  sale  under  a  decree  made 
in  a  suit  to  which  said  Buck  was  a  party,  and  that  Stem  executed  a 
conveyance,  in  blank,  of  the  vessel,  which  was  delivered  to  Buck's  at- 
torney, and  that  thereupon  Buck  re-entered  into  possession  and  owner- 
ship of  the  vessel.  The  averments  as  to  Buck  acquiring  ownership 
and  possession  of  the  vessel  were  duly  put  in  issue.  The  evidence  ad- 
duced showed  the  following  state  of  facts : 

Stem,  the  purchaser  of  the  vessel  at  judicial  sale,  agreed  to  release 
or  sell  it,  not  to  Buck  alone,  but  to  Buck  and  two  creditors  of  his, 
who  held  mortgage  liens  on  the  vessel,  for  considerations  which  includ- 
ed the  payment  of  $400  to  Stem.  Buck  being  unable  to  pay  that 
amount,  and  the  mortgage  creditors  being  unwilling  to  pay  it,  with  their 
consent  and  approval,  an  arrangement  was  made  with  the  Metropolitan 
Bank  to  pay  Stem  the  $400  upon  the  delivery  to  it  of  a  conveyance  of 
the  vessel  by  Stem ;  there  being  a  blank  left  in  that  instrument  for  the 
insertion  of  the  name  of  a  grantee.  That  arrangement  was  carried 
out.  After  that  occurred,  the  vessel  capsized  in  the  Mississippi  river 
near  its  bank  in  the  upper  part  of  the  city  of  New  Orleans.  From  that 
time  until  the  time  of  the  bringing  of  this  suit  it  remained  there, 
agrotmd  and  partly  under  water.  Buck  refused  to  pay  the  amount  ow- 
ing to  the  Metropolitan  Bank,  though  often  requested  to  do  so.  He 
would  not,  individually,  or  as  the  managing  officer  of  the  appellant, 
ag^ee  to  a  sale  of  the  vessel,  though,  as  stated  by  a  witness  for  the 
appellant,  it  was  "going  to  wreck  and  ruin."  In  this  situation  the  Met- 
ropolitan Bank,  in  July,  1917,  entered  into  an  agreement  with  the  ap- 
pellee, by  which  the  latter  agreed  to  attempt  to  salve  the  vessel  at  its 
own  expense,  and,  if  successful,  was  to  have  an  option  for  30  days 
after  the  vessel  was  floated  to  buy  it  for  $3,000.  Under  this  arrange- 
ment, the  appellant  took  charge  of  the  vessel ;  no  one  else  then  being 
in  possession  of  it.  Up  to  that  time  it  had  no  notice  that  the  appellant 
had  or  asserted  any  claim  to  it. 

[1,  2]  An  injunction  was  prayed  for  by  the  appellant  as  a  means  of 
preventing  the  carrying  out  by  the  appellee  of  its  undertaking  to  salve 
the  vessel.  The  appellant's  prayer  for  an  injunction  was  denied,  and 
its  bill  was  dismissed  without  prejudice  to  any  rights  it  may  have  in 
and  to  the  said  yacht  Radha.  It  is  plain  that  the  transaction  with  the 
Metropolitan  Bank  was  intended  to  secure  it  for  the  amount  advanced 
by  it.  There  was  evidence  indicating  that  debts  other  than  that  one 
were  intended  to  be  secured.  By  that  transaction  the  bank  was  enabled 
to  vest  title  to  the  vessel  in  itself,  or  another,  by  inserting  the  name  of 
the  grantee  in  the  blank  left  for  that  purpose  in  the  conveyance  made 
by  Stem.  Buck  being  a  party  to  that  transaction,  if  he  reacquired 
possession,  it  may  be  inferred  he  did  so  for  the  bank,  or  that  he  held 
possession  subject  to  its  rights.  By  the  appellant's  purchase  from 
Buck,  it  acquired  only  such  rights  as  he  had.  It  is  not  entitled  to  the 
aid  of  a  court  of  equity  for  the  enforcement  of  any  right  it  may  have^ 
unless  it  is  ready  and  willing  to  do  equity.    It  has  not,  by  pleading  or 
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Otherwise,  offered  to  pay  the  debt  owing  to  the  bank.  Whether  the 
bank  did  or  did  not  have  the  right  to  salve  the  vessel  itself,  or  to  get 
another  to  do  so,  a  court  of  equity  is  not  called  on  to  help  the  appel- 
lant to  prevent  this  being  done,  so  long  as  the  appellant  does  not  evince 
a  willingness  to  do  equity  in  the  premises.  Whether  the  action  of  the 
court  in  denying  the  injunction  prayed  for  by  the  appellant  is  or  is  not 
sustainable  on  other  grounds,  it  is  sustainable  on  the  ground  that  the 
appellant  was  seeking  the  aid  of  a  court  of  equity  and  did  not  show  its 
readiness  or  willingness  to  do  equity.  The  appellant  cannot  refrain 
from  either  rescuing  the  vessel  or  paying  what  is  due  on  it,  and,  at  the 
same  time,  be  entitled  to  the  aid  of  a  court  of  equity  to  prevent  the 
carrying  out  of  an  attempt  to  save  the  vessel  to  which  a  creditor  having 
a  claim  upon  it  is  a  party. 

[3]  On  a  cross-bill  filed  by  the  appellee,  the  court  ordered  the  is- 
suance of  an  injunction  restraining  the  appellant  from  interfering  with 
the  appellee,  its  agents  or  servants,  its  contractors  or  subcontractors, 
in  the  work  of  raising  and  salving  the  said  yacht.  On  the  hearing  in 
this  court,  it  was  stated,  and  not  denied,  that  since  the  decree  appealed 
from  was  rendered  the  appellee  had  raised,  salved,  and  repaired  or 
reconstructed  the  vessel,  and  that  it  is  now  in  use  in  commerce.  This 
being  true,  the  injunction  issued  on  the  cross-bill  no  longer  is  ef- 
fective, and  the  question  of  the  propriety  of  its  issue  and  maintenance 
has  become  a  moot  one.  So  far  as  that  action  of  the  court  is  concern- 
ed, there  remains  nothing  on  which  the  decision  of  this  court  can  op- 
erate, and  it  need  not  decide  a  question  that  has  become  purely  moot. 
Wingert  v.  First  National  Bank,  223  U.  S.  670,  32  Sup.  Ct.  391,  56  L. 
Ed.  605. 

[4]  The  recj>rd  shows  that  the  appellant  alleged  a  state  of  facts 
which,  if  proved,  and  not  rebutted,  entitled  it  to  some  relief  in  an  ac- 
tion at  law  complaining  of  what  the  appellee  did  with  the  vessel  under 
its  contract  with  the  Metropolitan  Bank.  The  situation  was  such  a  one 
as  to  make  equity  rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  applica- 
ble. Instead  of  dismissing  appellant's  bill,  though  this  was  done  with- 
out prejudice,  the  court  should  have  ordered  that  the  cause  be  transfer- 
red to  the  law  side,  to  be  there  proceeded  with,  as  provided  in  the  rule 
mentioned. 

It  follows  from  the  above-stated  conclusions  that  the  decree  appeal- 
ed from  should  be  affirmed,  except  the  part  of  it  which  ordered  the 
dismissal  of  the  appellant's  bill  without  prejudice,  and  that  that  part 
of  the  decree  should  be  reversed,  and  that  the  cause  should  be  re- 
manded, with  direction  to  transfer  it  to  the  law  side  of  the  court ;  and 
it  is  so  ordered,  each  of  the  parties  to  be  taxed  with  half  of  the  costs. 
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KIRKWOOD  V.  UNITED  STATES. 

DBXISON  V.  SAME. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  26,  1919.    Rehearing  Denied 

June  2,  1919.) 

Nos.  6137,  6138. 

Bribebt  C=>11 — CoNSPiBACY  ^=s>47 — Bbibebt  of  United  States  Officeb— 
Sufficiency  of  Evidence. 

Evidence  held  Insufficient  to  sustain  a  conviction  of  one  of  two  de- 
fendants jointly  indicted  for  bribery  of  a  post  office  clerk  and  of  con- 
spiracy to  commit  such  offense,  but  sufficient  to  sustain  the  conviction 
of  his  codefendant  of  the  former  offense. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
I>istrict  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Criminal  prosecution  by  the  United  States  against  Fred  Kirkwood 
and  Ernest  B.  Denison.  Judgment  of  conviction,  and  defendants  sep- 
arately bring  error.  Reversed  as  to  defendant  Denison,  and  affirmed 
as  to  defendant  Kirkwood. 

Thad  B.  Landon,  of  Kansas  City,  Mo.  (Sherman  &  Landon,  of 
Kansas  City,  Mo.,  and  George  Link,  Jr.,  of  New  York  City,  on  the 
brief),  for  plaintiff  in  error  Kirkwood. 

Thomas  Hackney,  of  Kansas  City,  Mo.,  and  Rome  G.  Brown,  of 
Alinneapolis,  Minn.  (Edward  J.  White,  of  St.  Louis,  Mo.,  and  Martin 
Lfyons,  of  Kansas  City,  Mo.,  on  the  brief),  for  plaintiff  in  error  Deni- 
son. 

Elmer  B.  Silvers,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.  (Francis 
M.  Wilson,  U.  S.  Atty.,  and  William  G.  Lynch,  Asst.  U.  S.  Atty., 
both  of  Kansas  City,  Mo.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  Fred  Kirkwood  and  Ernest  B.  Denison 
were  jointly  indicted  and  convicted  of  promising  money  to  a  clerk 
in  a  post  office  to  induce  him  unlawfully  to  open  certain  letters  pass- 
ing through  the  office,  and  also  of  conspiring  to  commit  that  offense, 
contrary  to  sections  37  and  39  of  the  Penal  Code  (Act  March  4,  1909, 
c.  321,  35  Stat.  1096  [Comp.  St.  §§  10201,  10203]).  At  the  conclu- 
sion of  the  evidence  each  of  them  asked  a  directed  verdict  of  not 
guilty,  which  the  trial  court  denied.  They  prosecuted  separate  writs 
of  error  from  this  court. 

Briefly  stated,  the  facts  were  these:  Oslin  M.  Jackson  and  others 
were  indicted  in  New  York  for  swindling  operations.  Jackson  fled 
and  became  a  fugitive  from  justice.  The  defendant  Denison  was  one 
of  the  prosecuting  witnesses,  and  having  lost  heavily  through  Jack- 
son's acts  interested  himself  in  having  him  found  and  brought  to 
justice.  The  postal  authorities  in  New  York  and  also  the  state  pros- 
ecuting officers  were  or  had  been  making   investigations.     Denison 

employed  a  detective  agency  in  New  York  to  locate  Jackson.    The 

- 

^s9For  othei*  cases  see  same  topic  &  KETT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 


172  168  C.  C.  A,  REPORTS 

defendant  Kirkwood  was  in  the  service  of  that  agency.  It  was  be- 
lieved that  relatives  of  Jackson  were  corresponding  with  him  under 
the  cover  of  a  brother-in-law  who  lived  at  Harrisonville,  Missouri, 
and  Kirkwood  was  furnished  with  descriptive  information  and  speci- 
mens of  Jackson's  handwriting,  and  sent  there  by  the  agency  to  in- 
vestigate. Kirkwood  made  acquaintance  with  a  post  office  clerk  at 
Harrisonville  and  paid  him  to  make  tracings  of  addresses  on  certain 
letters  passing  through  the  office,  so  that  they  could  be  compared  with 
known  writings  of  Jackson.  It  was  claimed  by  the  government  that, 
this  method  proving  fruitless,  Kirkwood,  at  the  instance  or  with  the 
co-operation  of  Denison,  induced  the  clerk  by  a  promise  of  money 
to  open  letters  in  search  of  the  desired  information.  This  was  the 
foundation  of  the  indictment.  Either  by  opening  letters  or  by  in- 
formation obtained  in  New  York  and  elsewhere,  it  does  not  matter 
which,  Jackson  was  located  in  Oregon  and  afterwards  arrested. 

We  think  that  in  the  conviction  of  Denison  there  was  a  clear  mis- 
carriage of  justice;  that,  considering  the  character  and  source  of  the 
evidence  against  him  and  its  value  in  relation  to  all  that  was  re- 
ceived at  the  trial,  it  should  reasonably  be  said  that  there  was  no  sub- 
stantial proof  of  his  guilt.  Denison  employed  and  paid  the  agency 
for  which  Kirkwood  worked,  but  there  was  no  evidence  whatever, 
except  as  presently  mentioned,  that  he  otherwise  employed  Kirkwood, 
or  paid  him  for  his  services  or  expenses,  nor  evidence  that  he  directed 
him  in  his  dealings  with  the  post  office  clerk  at  Harrisonville,  or  au- 
thorized or  knew  of  any  unlawful  tampering  with  the  mails.  All  of 
the  direct  evidence  upon  these  matters  was  that  he  did  not,  in  any 
way,  have  anything  to  do  with  the  opening  of  the  letters.  Denisojpi^ 
who  lived  in  New  York,  was  not  at  Harrisonville.  He  dealt  with 
the  detective  agency  in  the  former  city  to  aid  the  public  authorities 
in  finding  Jacksbn,  as  imder  the  circumstances  he  had  a  lawful  right 
to  do.  The  sole  adverse  proof  was  the  testimony  of  a  detective  of 
Chicago  and  his  stenographer  that  in  a  subsequent  conversation  in  that 
city  Denison  admitted  connection  with  the  opening  of  the  letters. 
The  stenographer  fully  discredited  herself,  and  we  put  her  testimony 
aside  without  further  mention.  The  credibility  of  the  Chicago  detec- 
tive was  impeached  by  evidence  of  former  officials  in  Oregon  that 
he  gave  false  testimony  under  oath  and  made  false  statements  there, 
and  also  by  witnesses  from  Chicago  of  apparently  respectable  sta- 
tions in  life  and  callings  that  his  reputation  for  truth  and  veracity 
where  he  lived  was  bad.  A  thorough  examination  of  the  proceedings 
at  the  trial  has  convinced  us  that  the  conviction  of  Denison  was  due 
in  no  small  measure  to  the  latitude  allowed  counsel  for  the  govern- 
ment in  the  examination  of  witnesses  and  the  emphasis  put  upon  rela- 
tively unimportant  matters.  Upon  the  assumption  that  it  was  proper 
to  show  Deni son's  animus  against  Jackson,  counsel  were  allowed  to 
go  so  far  afield  that  the  specific  charges  in  the  indictment  seemed  at 
times  to  be  out  of  view.  There  was  a  disproportion  of  collateral  mat- 
ters, the  significance  of  which  was  unduly  magnified. 

With  the  failure  of  the  case  against  Denison  the  charge  against 
Kirkwood  that  he  conspired  with  him  also  fails.  There  is  left,  how- 
ever, the  charge  that  Kirkwood  induced  the  post  office  clerk  to  open 
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letters  by  a  promise  of  a  money  reward.  The  sentence  of  Kirkwood 
was  not  more  than  could  have  been  imposed  for  that  single  offense. 
The  proof  upon  this  branch  of  the  case  is  within  narrow  compass. 
It  consists  almost  entirely  of  the  testimony  of  the  clerk  and  Kirk- 
wood, and  while  the  former  was  imcertain  and  indefinite  in  some  of  his 
statements  we  cannot  say  there  was  not  substantial  evidence  support- 
ing the  verdict.  Kirkwood  may  have  suffered  somewhat  from  the 
effort  to  convict  Denison,  but  that  cannot  be  entirely  avoided  in  cases 
of  joint  indictment,  especially  when  conspiracy  is  charged.  We  do 
not  find  that  in  this  part  of  the  case  error  was  committed  in  the  ad- 
mission of  evidence  or  in  the  instructions  as  set  forth  in  the  assign- 
ments of  error. 

The  sentence  of  Kirkwood  is  affirmed.    The  sentence  of  Denison  is 
reversed. 


<256Fed.827) 

PARKERSON  v.  BORST. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  5,  1919.) 

No.  3871. 

1.  Costs  ^s>70 — ^Detebmination  as  to  Items. 

Until  final  judgment,  Incidence  of  costs  Is  not  determinable,  and  any  at- 
tempt to  adjudicate  correctness  of  Items  at  the  Instance  of  one  party 
might  be  futile,  and  hence  the  court  need  not  adjudicate  the  correctness 
of  Items  prior  to  final  Judgment. 

2.  Costs  ^s>2 — Taxable  Costs. 

Taxable  costs  are  made  so  either  by  statute,  rule  of  court,  or  order  of 
court  In  a  specific  case,  or  by  established  usage,  equivalent  of  a  rule. 

Z,  Costs  ^=»251 — ^PsEMroKs  Paid  fob  Appeal  Bond. 

There  being  no  statute,  rule  of  court,  order  of  court,  or  established  usapo 
requiring  it,  a  District  Judge  did  not  err  In  disallowing  a  premlimi  paid 
for  an  appeal  bond  to  be  taxed  as  costs. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;   Ruf us  E.  Foster,  Judge. 

Action  by  Louise  Stone  Borst  against  Mrs.  Camilla  Putnam  Parker- 
son,  testamentary  executrix  of  the  estate  of  W.  S.  Parkerson,  deceased. 
From  an  order  disallowing  certain  items  in  taxation  of  costs,  the  de- 
fendant brings  error.     Affirmed. 

Edwin  T.  Merrick,  of  New  Orleans,  La.  (M'errick,  Gensler  & 
Schwarz,  of  New  Orleans,  La.,  on  the  brief),  for  plaintiff  in  error. 

E.  J.  Bowers,  of  Gulfport,  Miss.,  and  D.  B.  H.  Chaffe,  of  New  Or- 
leans, La.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  Upon  a  former  appeal  this  case  was  re- 
versed and  remanded  to  the  District  Court,  to  be  there  transferred 
from  the  equity  to  the  law  side  of  the  docket  for  a  retrial  by  a  jury. 

Parkerson  v.  Borst,  251  Fed.  242,  163  C.  C.  A.  398.    The  plaintiff  in 
error  was  the  appellant  and  the  defendant  in  error  the  appellee  on  the 

^  -  -; — ——«.—____ __^ 
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former  appeal.  Since  the  remand  of  the  case  to  the  District  Court 
there  has  been  no  retrial  of  the  case,  and  no  final  judgment  has  been 
rendered. 

[1]  The  case  comes  again  to  this  court  for  the  correction  of  sup- 
posed errors  in  the  taxation  of  the  costs  of  appeal,  which  were  order- 
ed by  this  court,  on  the  former  appeal,  to  be  paid  by  the  appellee.  Two 
items  of  costs  are  in  question :  First,  an  item  of  $100,  paid  by  appel- 
lant for  a  premium  on  the  appeal  bond  upon  the  former  appeal ;  sec- 
ond, an  item  of  $104.25,  paid  for  the  services  of  a  steno^pher  upon 
the  hearing  in  the  District  Court  on  the  motion  to  dismiss  and  upon 
the  merits.  The  assignments  of  error  may  present  other  items,  but 
the  two  mentioned  were  the  only  ones  insisted  upon  either  in  the  brief 
or  in  oral  argument  of  the  plaintiff  in  error.  The  very  sufficient  rea- 
son for  not  considering  any  of  the  items,  other  than  the  first-mentioned, 
is  that  the  record  shows  that  no  final  judgment  has  been  rendered  in 
the  cause,  and  any  assessment  of  costs  of  the  District  Court,  save 
those  of  the  former  appeal,  is  premature.  Until  final  judgment,  the 
incidence  of  the  costs  is  not  determinable,  and  any  attempt  to  adjudi- 
cate the  correctness  of  the  items,  at  the  instance  of  one  party,  might 
be  futile,  since  the  moving  party  might  not  be  adjudged,  by  the  final 
judgment,  to  pay  the  costs,  and  hence  would  not  be  interested  in  their 
amount  or  legality.  This  is  the  view  the  District  Judge  took,  and  de- 
clined to  render  a  judgment  final  in  form  for  this  reason.  It  will  be 
time  enough  to  hear  plaintiff  in  error's  complaint  as  to  this  item  when, 
if  at  all,  there  is  a  final  judgment  in  the  main  cause  against  her  which 
adjudges  her  liable  for  the  costs.  This  applies  to  all  items  except  the 
premium  paid  for  the  appeal  bond,  which  was  disallowed  by  the  Dis- 
trict Judge. 

[2,  3]  Plaintiff  in  error  contends  that  the  amount  paid  for  the  pre- 
mium for  the  appeal  bond  on  the  former  appeal  should  be  taxed  as  a 
part  of  the  costs  of  appeal,  which  were  adjudged  against  appellee  on 
the  former  appeal.  There  is  no  statute  or  rule  of  court  touching  the 
question.  There  was  no  order  of  the  District  Court  directing  the 
making  of  a  surety  bond,  or,  indeed,  any  bond.  The  District  Court 
merely  fixed  the  amount  of  the  appeal  bond,  which  was  to  operate  as 
a  supersedeas,  leaving  it  to  the  determination  of  the  appellant  as  to 
whether  any  and  as  to  what  character  of  bond  she  would  give.  De- 
cisions in  admiralty  cases  are  therefore  not  in  point.  Taxable  costs 
are  made  so  either  by  statute,  rule  of  court,  or  order  of  court  in  a 
specific  case,  or  by  established  usage,  the  equivalent  of  a  rule.  No  one 
of  these  methods  is  relied  upon  as  authority  for  the  taxation  of  the 
item  contended  for  in  this  case.  The  plaintiff  in  error  contends  that 
the  modern  method  is  to  give  surety  bonds,  and  that  the  expense  of 
procuring  them  is  a  legitimate  disbursement  of  the  appellant.  The 
propriety  of  a  rule  of  court  requiring  that  such  items  be  taxed  as 
part  of  the  costs  may  be  conceded,  without  affecting  this  case,  in  which 
there  was  no  such  rule. 

There  have  been  numerous  decisions  of  the  District  Courts  and 
Courts  of  Appeals  upon  this  question,  and  they  are  not  all  in  harmony. 
The  Supreme  Court  has  not  decided  the  question.    The  Court  of  Ap- 
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peals  of  the  Sixth  Circuit,  in  the  case  of  Lee  Injector  Mfg.  Co.  v. 
Penberthy  Injector  Co.,  109  Fed.  964,  48  C.  C.  A.  760,  held  that  there 
was  no  authority  to  tax  a  premium  on  an  appeal  bond  as  part  of  the 
taxable  costs.  In  the  case  of  The  Gov.  Ames,  187  Fed.  41,  48,  109  C. 
C.  A.  94,  the  Court  of  Appeals  of  the  First  Circuit  held  that,  in  the 
absence  of  any  statute,  rule,  or  order  or  court,  or  usage,  the  amount 
paid  a  surety  company  for  executing  a  stipulation  for  the  discharge 
of  a  vessel  from  a  libel  was  not  part  of  taxable  costs.  The  court  in 
this  case  distinguished  between  cases  where  the  security  was  required 
to  be  given  by  order  of  court  and  those  where  its  giving  was  optional. 
It  distinguished,  for  that  reason,  the  case  of  Jacobsen  v.  Lewis  Klon- 
dike Expedition  Co.,  112  Fed.  73,  SO  C.  C.  A.  121  (Court  of  Appeals 
of  die  Ninth  Circuit),  and  The  Volund,  181  Fed.  643,  667,  104  C.  C. 
A.  373  (Court  of  Appeals  of  the  Second  Circuit).  In  the  case  of  The 
Texas,  226  Fed.  897,  905,  141  C.  C.  A.  501,  509,  the  Court  of  Appeals 
of  the  First  Circuit  said : 

"The  next  question  is  whether  the  District  Court  was  correct  In  refusing  to 
tax  as  part  of  the  costs  the  premiums  that  were  paid  for  the  entry  of  corporate 
security.  The  precise  point  is  not  whether,  in  our  opinion,  modem  conditions 
bare  made  it  desirable  that  such  premiums  should  be  taxed  as  costs,  but 
whether  any  statute,  or  any  rule  or  equivalent  custom,  in  the  district  of  Dela- 
ware, required  or  justified  the  taxation.  The  clerk  rejected  the  items  on  the 
following  ground:  *I  do  not  know  of  any  statute  that  makes  such  Items  tax- 
able as  disbursements  or  otherwise,  and  there  Is  no  rule  of  court  or  established 
practice  in  this  district  permitting  a  recovery  of  such  items.  I  am  aware  of 
no  decision  of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  or  of  the 
District  Court  for  this  district  on  this  subject.*  And  the  District  Court  af- 
lirmed  the  clerk's  decision.  In  our  opinion  the  clerk  was  right  In  saying  that 
DO  statute  makes  such  an  item  taxable.  The  subject  has  been  sufficiently 
discossed  in  the  following  cases  [citing  cases].  And  we  shall  only  add  our 
approval  of  the  argument  that  a  rule  of  court,  or  a  practice  equivalent  thereto, 
is  needed  to  justify  the  taxation.  But  we  may  also  say  that  we  think  such  a 
rule  or  practice  has  become  so  desirable  that  we  feel  confident  the  court 
below  will  take  an  early  opportunity  to  conform  its  procedure  in  this  respect 
to  tbe  custom  prevailing  In  other  districts." 

The  case  of  Edison  v.  American  Mutoscope  Co.,  117  Fed.  192,  a 
Circuit  Court  case,  apparently  supports  the  contrary  rule.  The  Cir- 
cuit Judge,  however,  bases  his  opinion  upon  the  fact  that  the  dis- 
bursement was  one  rendered  necessary  by  a  rule  of  practice,  and 
the  rule  of  practice  is  not  set  out  in  the  opinion.  In  this  case,  the  dis- 
bursement was  not  made  as  a  result  of  any  rule  of  practice,  and  there 
is  no  statute,  rule  or  order  or  usage,  by  which  it  is  made  a  part  of  the 
taxable  costs  of  the  case.  The  District  Judge  properly  disallowed  the 
item.  The  judgment  is  afSrmed  and  the  plaintiff  in  error  taxed  with 
the  costs  of  appeal. 
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(256  Fed.  830) 

FIRST  TRUST  CO.  v.  ILLINOIS  CENT.  R.  CO.    SAME  v.  CHICAGO  &  N.  W. 

RY.  CO.    SAME  V.  NORTHERN  PAC.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  3,  1919.) 

Nos.  6062-^5064. 

1.  Corporations  ^=5>376 — Powers— Purchase  or  Own  Stock. 

In  the  absence  of  statutory  or  charter  restriction,  a  corporation  has  In- 
herent power  to  purchase  its  own  stock. 

2.  Corporations  ^s»542(1) — Purchase  of  Own  Stock— Vauditt. 

Where  a  purchase  of  its  own  stock  by  a  corporation  is  made  when  it  Is 
insolvent,  or  if  such  transaction  renders  it  insolYent,  such  purchase  is 
voidable  as  to  existing  creditors,  and  as  to  subsequent  creditors  who  be- 
came such  without  notice  and  in  reliance  on  its  former  solvency,  and  if 
notes  or  bonds  are  given  in  exchange  for  the  stock,  they  will  be  subordi- 
nate to  the  claims  of  such  creditors,  but  not  to  claims  of  subsequent  cred- 
itors with  notice. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Nortfi- 
ern  District  of  Iowa;  Henry  T.  Reed,  Judge. 

Suit  in  equity  by  the  First  Trust  Company,  as  trustee,  against  the 
Crooked  Creek  Railroad  &  Coal  Company,  in  which  the  Illinois  Cen- 
tral Railroad  Company,  the  Chicago  &  Northwestern  Railway  Com- 
pany, and  the  Northern  Pacific  Railway  Company  separately  inter- 
vened. From  the  decree  for  interveners,  complainant  appealed.  Re- 
versed in  part  (252  Fed.  965,  164  C.  C.  A.  473),  and  interveners  pe- 
tition for  rehearing.     Denied. 

F.  H.  Helsell  and  Charles  A.  Helsell,  both  of  Ft.  Dodge,  Iowa,  for 
petitioner  Illinois  Cent.  R.  Co. 

James  C.  Davis,  of  Chicago,  111.,  for  other  petitioners. 

PER  CURIAM.  The  three  grounds  upon  which  the  appellees  in 
their  petition  for  rehearing  insist  that  their  claims  are  entitled  to  be 
paid  in  priority  to  the  mortgage  bonds  are: 

(1)  That  the  bonds  were  issued  in  payment  for  stock  of  the  cor- 
poration at  a  time  when  it  was  insolvent,  or  at  least  that  the  trans- 
action rendered  it  insolvent,  and  that  for  this  reason  the  bonds  are 
to  be  subordinated  to  the  claims  of  all  creditors,  both  existing  and 
subsequent. 

(2)  That  the  bondholders  were  in  control  of  the  corporation  when 
the  claims  of  the  interveners  originated,  and  for  that  reason  the  claims 
should  be  paid  before  the  bonds. 

(3)  That  there  was  a  diversion  of  the  corporate  income,  which  should 
have  been  devoted  to  the  payment  of  interveners'  claims. 

We  do  not  think  it  necessary,  as  to  the  second  and  third  .^roimds, 
to  say  anything  in  addition  to  what  was  said  in  the  opinion  filed.  As 
to  the  first  ground,  in  view  of  a  seeming  change  on  the  part  of  coun- 
sel for  appellees  from  their  former  position,  that  the  mortgage  in 
question  was  ultra  vires  and  absolutely  void,  to  their  present  position, 
that  the  mortgage  and  bonds,  though  valid,  are  subordinate  to  the 
claims  of  creditors,  both  existing  and  subsequent,  we  may  add  to  what 
was  said  in  the  opinion  the  following: 

^z=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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[1]  It  is  well  settled  by  tlie  decisions  of  this  court  that,  in  the  ab- 
sence of  statutory  or  charter  restriction,  a  corporation  has  inherent 
power  to  purchase  its  own  stock.  Bumes  v.  Bumes,  137  Fed.  781,  70 
C.  C.  A.  357;  Sanford  v.  Bank,  238  Fed.  298,  151  C.  C.  A.  314.  It 
is  not  claimed  that  there  is  any  prohibition  in  the  charter  of  the 
Crooked  Creek  Railroad  &  Coal  Company,  and  under  the  decisions  of 
the  state  of  Iowa  it  would  seem  clear  that  there  is  nothing  in  the  stat- 
utes of  that  state  which  prohibits  such  a  purchase.  RolUns  v.  Shav- 
er, 80  Iowa,  380,  45  N.  W.  1037,  20  Am.  St.  Rep.  427;  Tiemey  v. 
Butler,  144  Iowa,  553,  123  N.  W.  213. 

[2]  It  is  equally  well  settled  that,  where  the  purchase  of  its  own 
stock  by  the  corporation  is  made  when  the  company  is  insolvent,  or  if 
such  transaction  renders  it  insolvent,  such  sale  is  voidable  as  to  ex- 
isting creditors,  and  if  notes  or  bonds  are  j^ven  by  the  corporation  in 
exchange  for  the  purchase  of  its  stock,  such  notes  or  bonds  will  be 
subordinate  to  the  claims  of  existing  creditors  in  the  distribution  of  the 
assets  of  the  corporation. 

The  foregoing  proposition  is  also  true  as  to  subsequent  creditors 
of  the  corporation,  who  become  such  without  notice  of  the  purchase  of 
its  own  stock  by  the  corporation,  but  relying  upon  the  supposed  pre- 
vious solvency  and  unimpaired  stock.  Coleman  v.  Tepel,  230  Fed. 
63,  71,  144  C.  C.  A.  361 ;  Atlanta  &  Walworth  Ass'n  v.  Smith,  141 
Wis.  377,  123  N.  W.  106,  32  L.  R.  A.  (N.  S.)  137,  135  Am.  St.  Rep. 
42;  M.  V.  Moore  &  Co.  v.  Gihnore,  216  Fed.  99,  132  C.  C.  A.  343; 
In  re  S.  P.  Smith  Lbr.  Co.  (D.  C.)  132  Fed.  618;  In  re  Fechheimer 
Fishel  Co.,  212  Fed.  357,  129  C.  C.  A.  33 ;  Hamor  v.  Taylor-Rice  Co. 
(C.  C.)  84  Fed.  392 ;  Maryland  Trust  Co.  v.  Bank,  102  Md.  608,  63 
Atl.  70. 

But  the  appellees  in  the  present  case  do  not  fall  within  either  of  the 
classes  mentioned.  At  the  time  when  the  corporation  purchased  its 
stock  and  issued  bonds  therefor,  all  of  the  debts  of  the  corporation 
were  paid  (except,  of  course,  to  the  bondholders).  The  interveners  are 
therefore  subsequent  creditors.  But  this  is  not  all.  The  mortgage 
itself  recited : 

"Whereas,  it  now  appears  necessary  and  proper  for  the  purpose  of  purchas- 
ing 1,125  shares  of  its  capital  stock  from  its  present  shareholders,  •  ♦  • 
the  railroad  company  has  now  resolved  to  issue    •    •    •    bonds." 

This  mortgage  was  recorded  on  the  4th  day  of  January,  1911,  and 
before  any  of  the  interveners  became  creditors.  This  was  notice  to 
all  the  world  of  the  purchase  of  its  own  stock  by  the  corporation. 
There  is  no  fraud  established,  and  no  claim  that  the  corporation  made 
any  representations  contrary  to  the  recital  just  quoted  from  the  mort- 
gage. 

The  distinction  between  subsequent  creditors  with  notice  and  sub- 
sequent creditors  without  notice,  who  have  become  such  relying  upon 
appearances  which  were  in  fact  false  and  deceitful,  is  well  recognized 
in  various  classes  of  cases ;  for  example,  in  suits  by  creditors  to  re- 
cover against  stockholders  for  balance  on  stock  which  had  been  issued 
as  fully  paid,  when  in  fact  not  fully  paid,  or  on  stock  which  had  been 
issued  for  property  taken  at  excessive  value,  or  where  dividends  had 
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been  paid  out  of  capital  by  a  corporation,  solvent  at  the  time,  but 
which  afterward  became  bankrupt.  N.  W.  Mut.  Life  Ins.  Co.  v. 
Cotton  Exch.  Co.  (C.  C.)  46  Fed.  22,  24;  Rickerson  Mill  Co.  v.  Far- 
rell  Co.,  75  Fed.  554,  560,  23  C.  C.  A.  302;  Cunningham  v.  HoUey 
Co.,  121  Fed.  720,  58  C.  C.  A.  140;  State  Trust  Co.  v.  Turner,  HI 
Iowa,  664,  82  N.  W.  1029,  53  L.  R.  A.  136;  Bank  v.  Gustm  Minerva 
Mining  Co.,  42  Minn.  327,  334,  44  N.  W.  198,  6  L.  R.  A.  676,  18 
Am.  St.  Rep.  510;  Hospes  v.  N.  W.  Mfg.  Co.,  48  Minn.  174,  50  N. 
W.  1117,  15  L.  R.  A.  470,  31  Am.  St.  Rep.  637;  Downer  v.  Union 
Land  Co.,  113  Minn.  410,  418,  129  N.  W.  777  \  Mackall  v.  Pocock, 
136  Minn.  8,  161  N.  W.  228,  L.  R.  A.  1917C,  390. 

In  the  case  at  bar  the  interveners  were  subsequent  creditors  with 
notice  of  the  impairment  of  the  capital  stock,  and  for  that  reason  can- 
not claim  priority  over  the  bondholders. 

The  petition  for  rehearing  is  denied. 


(256  Fed.  832) 

NAPORB  v.  ROWE  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    April  7,  1919.) 

No.  3245. 

1.  AsMT  AND  Navt  ^=»20--SeI/Ective  Sebvice  Act— EJxEicpnoN  of  Nonde- 

CLABANT  Alien. 

A  nondeclarant  alien  resident  of  the  United  States  is  not  ineligible  to 
mOitary  duty  under  Selective  Service  Act  May  18, 1917  (CJomp.  St  1918,  ff 
2044a-2044k),  but  the  facts  which  bring  him  within  the  exempted  class 
must  be  affirmatively  proved  by  him  before  his  local  draft  board,  to 
which  is  given  power  to  hear  and  determine,  subject  to  review  by  appeal 
to  a  district  board,  all  questions  of  exemption  under  the  act;  a  decision 
of  the  district  board  being  made  final. 

2.  Habeas  Corpus  ^s»16 — Selective  Sebvice  Act— Remedy  of  Nondeclabant 

Alien. 

Ignorance  of  the  law  and  the  facts  on  the  part  of  a  nondeclarant  alien, 
who  did  not  prove  affirmatively  before  his  local  draft  board  the  facts 
bringing  him  within  the  dass  exempted  from .  Selective  Service  Act  May 
18,  1917  (Comp.  St  1918,  M  2(M4a-2014k),  so  that  he  has  been  arrested 
as  a  military  deserter,  is  no  ground  for  habeas  corpus;  the  alien's  failure 
to  avail  himself  of  the  remedies  of  the  act  and  the  rules  precluding  such 
relief,  for  only  on  showing  of  denial  of  fair  hearing  or  abuse  of  discre- 
tion in  the  local  or  district  draft  board  may  resort  be  had  to  the  courts. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana;   George  M.  Bourquin,  Judge. 

Petition  for  writ  of  habeas  corpus  by  John  Napore  against  James 
H.  Rowe  and  others,  members  of  the  Local  Draft  Board  of  Butte, 
Mont.,  John  K.  O'Rourke,  Sheriff  of  Silver  Bow  County,  Mont.,  and 
the  United  States,  a  party  affected  by  the  decision.  From  an  order 
that  petitioner  be  discharged  from  custody,  respondents  appeal.  Judg- 
ment reversed,  and  cause  remanded,  with  instructions  to  dismiss  the 
writ  and  remand  petitioner  to  custody. 

The  appellee  filed  in  the  court  below  a  petition  for  a  writ  of  habeas 
corpus,  alleging  that  he  was  not  a  citizen  of  the  United  States  and  had  never 
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declared  bis  intention  to  become  sucb ;  that  on  June  5, 1917,  be  duly  register- 
ed at  Minot,  N.  D.,  pursuant  to  Act  Cong.  May  18,  1917,  c.  15.  40  Stat.  76 
iComp.  St  1918,  $§  20i4a-2044k) ;  that  thereafter  he  duly  appeared  before 
the  local  board  at  Mlnot,  and  signed  an  aHidavlt  before  the  said  board,  set- 
ting forth  that  he  was  bom  in  Russia,  and  had  not  declared  his  intention  to 
become  a  citizen  of  the  United  States,  together  with  other  proofs  required 
under  the  rules  and  regulations;  that  be  received  no  notice  that  anything 
else  would  be  required  of  him,  or  that  he  should  keep  in  touch  with  said 
local  board;  that  he  remained  in  Minot  for  several  months  thereafter,  and 
then  came  to  Butte,  Mont.,  where  he  has  since  resided;  that  in  September, 
1918,  while  at  Butte,  he  was  advised  that  aliens  were  required  to  submit 
questionnaires  to  their  local  boards,  the 'same  as  other  registrants;  that  this 
was  the  first  information  he  ever  received  on  the  subject;  that'  immediately 
after  receiving  it  he  appeared  before  the  local  board  of  the  city  of  Butte  for 
the  purpose  of  having  his  questionnaire  filled  out  and  sent  to  the  local  board 
for  Minot,  N.  D. ;  that  he  was  then  arrested  and  certified  as  a  military  de- 
s^ter. 

T^e  appellants,  in  their  return  to  the  order  to  show  cause,  alleged  that 
the  appellee  duly  registered  on  June  6,  1917 ;  that  on  or  about  December  15, 
1917,  the  local  board  for  Ward  county,  N.  D.,  mailed  to  the  appellee  a  ques- 
tionnaire, which  he  was  required  to  fill  out  and  submit  not  later  than  De- 
cember 28,  1917;  that  he  failed  to  return  said  questionnaire;  that  he  was 
thereupon  certified  to  the  adjutant  general  for  North  Dakota  for  such  de- 
linquency; that  on  May  3,  1918,  said  adjutant  general  notified  the  appellee 
of  his  delinquency  and  ordered  him  to  report ;  that  the  appellee  failed  to  re- 
port as  so  ordered,  and  on  May  17,  1918,  he  was  inducted  into  the  military 
service  of  the  United  States;  and  that  he  was  detained  as  a  deserter  from 
the  United  States  army.  Upon  the  pleadings  and  the  evidence  the  court 
ordered  that  the  appellee  be  discharged  from  custody. 

Edward  C.  Day,  U.  S.  Atty.,  of  Helena,  Mont.,  James  H.  Baldwin, 
Asst.  U.  S.  Atty.,  of  Butte,  Mont.,  Lieut.  Col.  Grant  T.  Trent,  Judge 
Advocate,  of  Washington,  D.  C,  D.  M.  Kelly,  J.  Bruce  Kremer,  Alf. 
C.  Kremer,  L.  P.  Sanders,  J.  A.  Poore,  and  William  Meyer,  all  of 
Butte,  Mont.,  for  appellants. 

L.  F.  Lorenz  and  Barta  &  Barta,  all  of  Butte,  Mont.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1  ]  The 
petition  for  the  writ  is  based  upon  the  propositions  that  an  alien,  who 
has  not  declared  his  intention  to  become  a  citizen  of  the  United  States, 
is  not  subject  to  military  duty ;  that  the  affidavit  which  the  appellee 
presented  to  the  local  board,  wherein  he  set  forth  that  he  was  a  non- 
declarant  alien,  was  in  itself  sufficient  to  place  him  in  the  exempted 
class ;  and  that  therefore  the  local  board  in  North  Dakota  had  no  au- 
thority to  induct  him  into  military  service  and  certify  him  as  a  deserter. 
The  court  below  was  of  that  opinion,  and  held  that  the  drafting  of  a 
nondeclarant  alien  was  forbidden  by  law.  To  that  construction  of  the 
law  we  are  unable  to  assent.  The  Selective  Service  Act  (Act  May  18, 
1917,  c.  15,  40  Stat.  80  [Comp.  St.  1918,  §  2044e])  provides  that  all 
male  persons  within  the  prescribed  ages  shall  be  subject  to  registration, 
"and  all  persons  so  registered  shall  be  and  remain  subject  to  draft 
into  the  forces  hereby  authorized,  unless  exempted  or  excused  there- 
from as  in  this  act  provided."  In  brief,  the  act  makes  persons  of  the 
prescribed  age  subject  to  draft,  imless  exempted  or  excused  by  the 
designated  authority.    It  does  not  follow  that  a  nondeclarant  alien  is 
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ineligible  to  military  duty  under  the  act,  or  that  he  is  automatically  ex- 
empted from  service.  The  facts  which  bring  him  within  the  exempted 
class  must  be  affirmatively  proved  by  him  before  his  local  board,  the 
tribunal  created  by  the  act,  to  which  is  given  power  to  hear  and  de- 
termine, subject  to  review  by  appeal  to  a  district  board,  "all  questions 
of  exemption  under  this  act,"  and  the  decision  of  the  district  board  is 
made  final.  The  uniform  ruling  of  the  courts  has  been  that,  in  order 
to  obtain  exemption,  the  intention  of  the  nondeclarant  alien  must  be 
expressed  in  the  manner  prescribed  by  law.  United  States  v.  Finley 
(D.  C.)  245  Fed.  871 ;  United  States  v.  Bell  (D.  C.)  248  Fed.  995 ;  Sum- 
mertime V.  Local  Board,  Division  No.  10  (D.  C.)  248  Fed.  832;  Ex 
parte  Blazekovic  (D.  C.)  248  Fed.  327 ;  Ex  parte  Tinkoff  (D.  C.)  254 
Fed.  222. 

[2]  The  appellee  has  not  presented  to  his  local  board  a  claim  of  ex- 
emption in  accordance  with  the  regulations,  nor  has  he  availed  himself 
of  the  privilege  accorded  by  the  regulations  of  applying  to  the  local 
board  to  reopen  the  case.  All  that  he  alleges  by  way  of  excuse  for 
disr^^ding  the  regulations  is  in  effect  that  he  was  ignorant  of  the 
law  and  the  facts.  Such  ignorance  is  no  ground  for  habeas  corpus. 
The  Japanese  Immigration  Case,  189  U.  S.  86, 101 ;  *  Ex  parte  Kuswes- 
ki,  251  Fed.  977 ;  Ex  parte  Tinkoff,  254  Fed.  222.  The  appellee's  fail- 
ure to  avail  himself  of  the  remedies  afforded  by  the  act  and  the  rules 
precludes  relief  by  habeas  corpus,  for  it  is  only  upon  a  showing  of 
denial  of  a  fair  hearing  or  gross  abuse  of  discretion  in  the  local  or 
district  board  that  resort  may  be  had  to  the  courts.  Angelus  v.  Sul- 
livan, 246  Fed.  54,  158  C.  C.  A.  280;  United  States  v.  Bell  (D.  C.)  248 
Fed.  995;  United  States  v.  Heybum  (D.  C.)  245  Fed.  360;  Ex  parte 
Beales  (D.  C.)  252  Fed.  177. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  dismiss  the  writ  and  remand  the  appellee  to  custody. 


(256  Fed.  834) 

EEINA  V.  BRACHO  et  aL 

(Circait  Ck>urt  of  Appeals,  Fifth  Olrcult    March  25,  1919.) 

No.  3298. 

1.  PABTmoN  ^s»19 — ^Possession  to  Sustain  Action. 

Bill  for  partition  or  sale  for  division,  even  if  It  can  be  made  the  means 
of  trying  a  disputed  title,  cannot  be  maintained,  possession  not  b^ng  in 
any  of  the  parties,  but  in  the  government  under  a  daim  of  right. 

2.  Action  ^=»62 — Deculbation  or  Rights— Pbehatube  Action. 

Bill  for  adjudication  of  asserted  right  to  a  fund  is  premature,  the  fond 
n«t  yet  having  come  into  existence,  and  it  not  being  known  whether,  if 
it  shall  come  into  existence,  claimant  wUl  need  any  relief  in  addition  to 
that  of  the  tribunal  by  action  of  which  it  will  come  into  existence,  and 
with  which  claimant  has  filed  a  claim  for  his  asserted  interest  in  the  fund. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Canal 
Zone ;  William  H.  Jackson,  Judge. 

^=:»For  other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  &  Indezea 
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Suit  by  Tomas  Reina  against  Beatriz  Bracho  and  others.  Bill  dis- 
missed, and  complainant  appeals.    Affirmed. 

Stevens  Ganson,  of  Panama,  R.  P.,  and  Chauncey  P.  Fairman,  of 
Cristobal,  C.  Z.,  for  appellant. 

William  C.  Maclntyre  and  W.  H.  Carrington,  both  of  Cristobal, 
C.  Z.,  Joseph  W.  Montgomery,  U.  S.  Atty.,  of  New  Orieans,  La., 
Frank  Feuille,  of  Ancon,  C.  Z.,  and  Walter  F.  Van  Dame,  of  Balboa 
Heights,  C.  Z.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing a  bill  in  equity  filed  by  the  appellant  against  the  appellees, 
11  individuals  and  the  Panama  Railroad  Company,  a  corporation.  The 
bill  prayed  the  division  or  partition  of  described  lands,  in  which  the 
appellant  claimed  a  one-eighteenth  interest;  that,  in  case  the  division 
or  partition  of  said  lands  cannot  be  made  without  manifest  prejudice 
to  the  parties  interested,  said  lands  be  sold  and  the  proceeds  thereof 
be  distributed  between  the  parties  according  to  their  respective  inter- 
ests ;   for  an  accotmting  of  rents  and  profits ;  and  for  general  relief. 

It  was  admitted  that  prior  to  the  filing  of  the  bill  the  lands  men- 
tioned in  it  had  been  taken  possession  of  by  the  United  States  pur- 
suant to  an  executive  order  issued  by  the  President  under  the  au- 
thority conferred  on  him  by  section  3  of  the  Panama  Canal  Act  of 
August  24,  1912,  c.  390,  37  Stat.  561  (Comp.  St.  §  10039),  which  is 
as  follows: 

•The  President  Is  authorized  to  declare  by  executive  order  that  aU  land 
and  land  tinder  water  within  the  limits  of  the  Canal  Zone  is  necessary  for 
the  constmction,  maintenance,  operation,  sanitation,  or  protection  of  the 
Panama  Canal,  and  to  eztlngnlsh,  by  agreement  when  advisable,  all  claims 
and  titles  of  adverse  claimants  and  occupants.  Upon  failure  to  secure  by 
agreement  title  to  any  such  parcel  of  land  or  land  under  water  the  ad- 
verse claim  or  occupancy  shall  be  disposed  of  and  title  thereto  secured  in 
the  United  States  and  compensation  therefor  fixed  and  paid  in  the  manner 
provided  in  the  aforesaid  treaty  with  the  Republic  of  Panama,  or  such  modi- 
fication of  such  treaty  as  may  hereafter  be  made." 

The  bill  averred  that  the  lands  have  been  or  are  about  to  be  ex- 
propriated for  a  public  use,  and  that  the  plaintiff  had  joined  with 
others  in  filing  a  claim,  based  upon  the  asserted  interest,  with  the 
Joint  Commission  created  pursuant  to  article  6  of  the  Panama  Canal 
treaty  for  the  appraisal  and  settlement  of — 

**all  damages  caused  to  the  owners  of  private  lands  *  *  *  by  reason  of 
the  grants  contained  in  this  treaty  or  by  reason  of  the  operations  of  the 
United  States,  its  agents  or  employes,  or  by  reason  of  the  construction,  main- 
tenance, operation,  sanitation  and  protection  of  the  said  canal  or  of  the  works 
of  sanitation  and  protection  herein  provided  for." 

[1]  The  special  relief  sought  is  either  a  partition,  or  a  sale  for 
division  of  the  proceeds,  of  lands  not  in  the  possession  of  any  party 
to  the  suit,  but  in  the  possession  of  the  United  States  imder  a  claim 
of  right.  So  far  as  such  relief  as  that  mentioned  is  concerned  the  sub- 
ject-matter of  the  suit  is  not  brought  within  the  grasp  of  the  court, 
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SO  as  to  be  subject  to  its  orders,  the  sole  possessor  of  it  under  a  claim 
of  right  not  being  a  party  to  the  suit.  It  affirmatively  appears  that  the 
appellant  is  not  a  cotenant  of  the  party  in  possession.  Even  if  a  bill 
for  partition,  or  for  a  sale  for  division,  could  be  made  the  means  of 
trying  a  disputed  title  (Clark  v.  Roller,  199  U.  S.  541,  26  Sup.  Cc. 
141,  50  L.  Ed.  300),  a  court  could  not,  in  a  suit  between  private  par- 
ties, render  an  enforceable  decree  for  the  partition  or  sale  of  property 
in  the  possession  of  the  Government  under  a  claim  of  right.  The 
granting  of  such  relief  requires  that  the  lands  to  be  partitioned  or  sold 
be  in  the  possession  of  a  party  or  parties  brought  before  the  court. 
The  absence  from  the  suit  of  a  party  whose  presence  is  indispensable 
to  the  granting  of  such  relief  therein  is  a  sufficient  justification  of 
a  denial  of  such  relief.  Barney  v.  Baltimore  City,  6  Wall.  280,  18 
L.  Ed.  825;  Greeley  v.  Lowe,  155  U.  S.  58,  15  Sup.  Ct.  24,  39  L. 
Ed.  69. 

[2]  The  bill  does  not  aver  the  existence  of  a  state  of  facts  con- 
stituting a  basis  for  an  adjudication  as  to  an  asserted  right  of  the 
appellant  to  share  in  a  fund  awarded  as  damages  for  the  taking  of  the 
lands  by  the  government  or  as  compensation  for  their  expropriation. 
It  is  not  shown  that  any  such  fund  is  in  existence.  On  the  contrary, 
it  is  disclosed  that  the  claim  of  the  appellant  based  upon  the  existence 
of  his  asserted  interest  in  the  lands  is  pending  and  undetermined  before 
another  tribunal  having  exclusive  jurisdiction  to  pass  upon  it.  A  judi- 
cial controversy  is  premature  when  it  is  started  before  the  subject- 
matter  of  it  has  come  into  existence  and  before  it  is  known  whether, 
if  it  shall  come  into  existence,  the  claimant  will  need  any  relief  in 
addition  to  that  given  by  the  tribunal  the  action  of  which  brings  it  into 
existence.  It  is  not  yet  known  whether  there  will  be  any  fund  that 
could  be  dealt  with  by  the  orders  of  the  court  at  the  instance  of  the 
appellant,  or  that,  if  there  shall  be  such  a  fund,  there  will  be  any 
occasion  for  granting  relief  to  the  appellant  with  reference  to  it 

The  averments  of  the  bill  do  not  show  that  the  appellant  is  entitled 
to  the  relief  sought  or  any  part  of  it. 

The  decree  is  affirmed. 
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(256  FM.  837) 

PANAMA  IL  CO.  v.  PIGOTT. 

(Circuit  Court  of  Appeals,  Ftfth  Circuit    March  27,  1919.) 

No.  3291. 

1.  Appral  and  Ebbob  ^=»966(1) — CoNnNUAMCB  ^s»7 — ^Discretion  of  Coubt 

—Review. 

Both  under  Panama  law  and  general  principles,  motion  for  continuance 
is  addressed  to  discretion  of  trial  court,  and  action  thereon  is  not  re- 
viewable, imless  abuse  of  discretion  is  shown. 

2.  Appeal  and  Ebbob  ^=»977(1) — New  Tbial  ^=»6 — Discbetion  of  Coubt— 

Review. 

Both  under  Panama  law  and  general  principles,  motion  foif  new  trial  la 
addressed  to  discretion  of  trial  court,  and  action  thereon  is  not  review- 
able, unless  abuse  of  discretion  is  shown. 

3.  Negligence  ^s»136(10) — Questions  fob  Jxtbt. 

Refusing  directed  verdict  in  personal  injury  case  is  proper,  where  evi- 
dence as  to  negligence  and  contributory  negligence  is  conflicting. 

4.  Railboads  ^=»281(1) — ^Pebsonal  In jubieo— Panama  Law. 

Under  the  Panama  laws,  a  railroad  is  liable  for  personal  injuries 
caused  by  negligence  of  its  employes. 

In  Error  to  the  District  Court  of  the  Canal  Zone ;  William  H.  Jack- 
son, Judge. 

Action  by  Noel  Pigott,  a  minor,  by  his  guardian  ad  litem,  George 
Morrell,  against  the  Panama  Railroad  Company.  Judgment  for  plain- 
tiflF,  and  defendant  brings  error.     Affirmed. 

Frank  Feuille,  of  Ancon,  C.  Z.,  and  Walter  F,  Van  Dame,  of  Bal- 
boa Heights,  C.  Z.,  for  plaintiff  in  error. 

Stevens  Ganson,  of  Panama,  R.  P.,  and  Valentine  E.  Bruno,  of  An- 
con, C.  Z.,  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  The  statement  of  the  case  by  plaintiff  in 
error  is  as  follows : 

•The  minor,  Noel  Pigott,  resides  with  his  father,  Thomas  Pigott,  in  the 
city  of  Colon,  republic  of  Panama.  They  are  British  subjects.  George  Mor- 
reU,  guardian  ad  Utem  of  the  minor,  Noel  Pigott,  is  an  American  citizen,  but 
resides  in  the  dty  of  Ck)lon,  republic  of  Panama. 

**The  complaint  in  this  case  was  filed  for  the  minor,  Noel  Pigott,  by  George 
Morrell,  his  guardian  ad  litem,  who  acted  under  the  order  of  the  District 
Court  of  the  Canal  Zone.  The  complaint  involves  a  demand  for  damages 
against  the  plaintiff  in  error  in  the  sum  of  ^,000,  alleged  to  have  accrued 
to  the  said  minor  on  account  of  an  injury  received  by  him  in  being  knocked 
down  and  run  over  by  one  of  the  freight  cars  of  the  plaintiff  in  error,  in  the 
latter's  switchyard  situated  between  B  street  and  Broadway  in  the  city  of 
Colon  in  the  repubUc  of  Panama,  at  the  Seventh  street  crossing.  The  minor 
lost  his  left  leg  as  a  result  of  the  accident,  which  occurred  on  December  4, 
1016.  The  complaint  charged  the  plaintiff  in  error  with  negligence  in  the 
operation  of  its  train,  and  the  latter  filed  a  general  denial,  and  by  way  of 
special  answer  it  alleged  that  it  was  not  liable  under  the  laws  and  jurispru- 
dence of  the  repubUc  of  Panama,  and  further  that  the  injury  to  the  minor, 
Noel  Pigott,  was  the  result  of  his  own  negligence. 

"The  case  was  tried  before  a  jury  on  the  15th  of  February,  1917,  in  the 

Cristobal  division  of  the  District  Court  of  the  Canal  Zone,  and  resulted  in  a 
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verdict  and  Judgment  in  favor  of  the  defendant  In  error  in  the  snm  of  ^,- 
600.  The  plaintiff  in  error  now  brings  this  case  to  this  court  on  writ  of 
error,  and  Is  asking  that  the  judgment  of  the  trial  court  be  set  aside  for  tbe 
reasons  stated  In  the  plaintiff  In  error's  assignments  of  error." 

Then  follow  some  13  assignments  of  error,  complaining  of  the  trial 
court's  refusal  to  grant  a  continuance,  to  grant  a  new  trial,  and  to  di- 
rect a  verdict  for  the  plaintiff  in  error ;  also  refusing  special  instruc- 
tions requested,  and  complaining  of  instructions  given  to  the  jury  on 
the  merits  of  the  case.  We  have  carefully  considered  all  the  assign- 
ments of  error  in  the  light  of  the  elaborate  briefs  presented  in  the  case, 
and  conclude  that  none  of  the  assignments  of  error  present  any  re- 
versible error. 

[1,  2]  Motions  for  continuance  and  for  a  new  trial,  under  the  Pana- 
ma law  and  the  general  jurisprudence  of  this  court,  are  questions  with- 
in the  discretion  of  the  trial  court,  and  not  reviewable  upon  appeal, 
unless  abuse  of  the  discretion  is  shown,  and  none  appears  in  this  case. 

[3]  The  motion  for  a  directed  verdict  was  properly  refused,  be- 
cause the  evidence  in  the  case  as  to  the  negUgence  of  the  plaintiff  in 
error  and  contributory  negligence  on  the  part  of  the  minor,  Noel  Pigott, 
was  conflicting,  and  not  only  warranted,  but  required,  a  submission  of 
the  case  to  the  jury. 

[4]  The  vital  questions  involved  in  this  case  as  to  the  claimed  con- 
struction of  the  laws  of  Panama  have  been  settled  in  this  and  the  Su- 
preme Court  adversely  to  the  contention  of  the  plaintiff  in  error.  See 
Panama  Railroad  Co.  v.  Bosse.  239  Fed.  303,  152  C.  C.  A.  291 ;  re- 
cently affirmed  in  the  Supreme  Court  at  the  present  term  (249  U.  S. 
41,  39  Sup.  Ct.  211,  63  L.  Ed.  466);  Panama  Railroad  Co.  v.  Top- 
pin,  250  Fed.  989,  163  C.  C.  A.  239;  Railroad  Co.  v.  Gladmon.  15 
Wall.  401,  21  L.  Ed.  114;  Grand  Trunk  Railway  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485. 

As  we  find  none  of  the  assignments  of  error  well  taken,  the  judg- 
ment of  the  District  Court  is  affirmed. 
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C266F^839) 

MATO,  Immigration  Com'r,  et  aL  v.  UNITED  STATES  ex  rel.  JOBIN. 

(Circuit  Ctourt  of  Appeals.  Fifth  Circuit    April  5, 1919.) 

No.  3358. 

1.  Habeas  Cobpub  ^=»113(9) — ^ApPEAii— Recobd. 

On  an  appeal  from  an  order  on  a  habeas  corpus  hearing  directing  that 
an  alien  be  released  from  custody  by  the  Commissioner  of  Immigration^ 
it  cannot  properly  be  said  that  the  overruling  of  an  objection  to  the  ad- 
mission of  testimony  by  the  alien  "on  the  ground  that  the  court  had  no 
Jurisdiction  to  receive  evidence  and  inquire  into  the  merits  of  said  cause, 
without  ascertaining  whether  the  alien  J.  was  given  a  f^ir  trial  by  the 
immigration  authorities,"  was  error;  it  not  bding  made  to  appear  that 
the  stated  ground  of  objection  existed  in  fact,  the  record  not  disclosing 
what  the  evidence  was. 

2.  AiJExs  ^=s>54 — ^Dbpobtation— Conclusiveness  of  Findino. 

Where  an  alien  was  held  under  an  order  of  deportation,  made  by  a 
board  of  special  inquiry  and  affinned  by  the  Secretary  of  Labor,  order 
being  based  upon  finding  that  alien  was  a  person  coming  to  this  country 
for  an  immoral  purpose,  findings  on  habeas  corpus  proceeding  that  alien 
was  denied  a  fair  hearing  by  immigration  authorities,  and  that  *'she  is 
not  of  an  immoral  character  and  is  entitled  to  admission  to  the  United 
States,"  entitled  the  alien  to  be  released  from  custody. 

3.  Habeas  Oobptts  ^=»113(12) — ^Mattebs  Reviewablb— Recobd. 

On  appeal  from  a  habeas  corpus  proceeding,  it  must  be  presumed  that 
the  findings  of  the  lower  court  were  proper,  where  the  record  does  not 
show  the  contrary. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  EHstrict  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Habeas  corpus  proceeding  by  the  United  States,  on  the  relation  of 
Madamoisdle  Laure  Jobin,  against  John  P.  Mayo,  Commissioner  of 
Immigration,  and  the  United  States  of  America.  From  an  order  di- 
recting that  the  relator,  an  alien,  be  released  from  custody  by  the  Com- 
missioner of  Inunigration,  defendants  appeal.    Affirmed. 

Nicholas  Callan,  Asst.  U.  S.  Atty.,  of  New  Orleans,  La.,  for  appel- 
lants. 
Jose  A.  Morales,  of  New  Orleans,  La.,  for  app>ellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Ju^e. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  an  6rder,  made 
on  a  habeas  corpus  hearing,  directing  that  the  appellee,  an  alien,  be 
released  from  custody  by  the  appellant,  the  Commissioner  of  Inuni- 
gration at  the  port  of  New  Orleans.  The  writ  was  issued  pursuant 
to  the  prayer  of  a  petition,  which  alleged  that  the  petitioner,  the  ap- 
pellee, was  deprived  of  a  fair  hearing  by  the  board  which  ordered 
her  deportation  after  she  was  detained  upon  her  arrival  at  New  Or- 
leans on  a  vessel  from  a  Mexican  port.  The  return  to  the  writ  set 
up  that  the  petitioner  was  held  under  an  order  of  deportation  made 
by  a  board  of  special  inquiry  and  affirmed  by  the  Secretary  of  Labor ; 
that  order  being  based  upon  a  finding  that  the  appellee  was  "a  person 
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coming  to  this  country  for  an  immoral  purpose/'  The  record-  dis- 
closes that  evidence  was  adduced  on  the  hearing  which  resulted  in 
the  order  appealed  from.  It  does  not  disclose  what  that  evidence  was. 
Some  evidence  is  set  out,  without  being  authenticated  in  any  way  by 
the  presiding  judge.  The  record  does  not  purport  to  contain  all  the 
evidence  adduced  on  the  hearing. 

[1-3]  The  following  is  all  that  is  shown  by  the  bill  of  exceptions: 
The  appellant  objected  to  the  admission  of  testimony  by  the  api>el- 
lee  "on  the  ground  that  the  court  had  no  jurisdiction  to  receive  evi- 
dence and  inquire  into  the  merits  of  said  cause  without  ascertaining 
whether  the  alien,  Laure  Sebastine  Jobin,  was  given  a  fair  trial  by  the 
immigration  authorities;  and  his  honor,  the  judge,  then  and  there 
overruled  said  objection  and  admitted  said  testimony.  Whereupon 
counsel  for  respondent  reserved  the  bill  of  exceptions  to  the  said 
ruling  of  the  court."  It  is  not  made  to  appear  that  the  stated  ground 
of  objection  existed  in  fact  It  follows  that  it  cannot  prop>erly  be 
said  that  the  ruling  excepted  to  was  erroneous.  The  opinion  rendered 
by  the  District  Judge  shows  that  he  found  that  the  appellee  was  denied 
a  fair  hearing  by  the  immigration  authorities,  and  that  she  "is  not  of 
immoral  character  and  is  entitled  to  admission  to  the  United  States.'* 
Proper  findings  to  that  effect  entitled  the  appellee  to  be  released  from 
custody  under  the  order  of  deportation.  Chin  Yow  v.  United  States, 
208  U.  S.  8,  28  Sup.  Ct.  201,  52  L.  Ed.  369;  Zadonaite  v.  Wolf,  226 
U.  S.  272,  33  Sup.  Ct.  31,  57  L.  Ed.  218.  It  is  to  be  presumed  that  the 
findings  were  proper  ones,  the  record  not  showing  the  contrary. 

Affirmed. 


(256  Fed.  840)  , 

In  re  GEORGE  C.  BRUNS  00. 

BRUNS  V.  GEORGE  BAKER  &  SONS,  Inc.,  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  7,  1919.) 

No.  2507. 

■ 

Bankritptcy  ^=»845 — ^Pbiobitt--Agbeement8, 

Wbere  a  president  of  a  bankrupt  corporation  advanced  money  to  the 
corporation  to  enable  it  to  carry  througli  a  composition  agreement,  pres- 
ident stating  in  a  circular  letter  to  the  creditors,  "To  effect  the  settle- 
ment, $2,500  in  cash,  which  is  no  part  of  the  assets  of  the  corporation, 
has  been  put  up  to  guarantee  the  first  payment,"  the  agreement  being  in- 
tended to  give  to  the  settlement  creditors  priority  In  any  liquidation  of 
the  assets,  the  agreed  subordination  of  the  rl^ts  of  such  lender  to  those 
of  other  creditors  will  be  enforced. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

In  the  matter  of  the  George  C.  Bruns  Company,  bankrupt.  From  an 
order  denying  the  priority  of  a  claim  of  George  C.  Bruns  over  that  of 
George  Baker  &  Sons,  Incorporated,  Julius  Grossman,  Incorporated, 
and  Maetrick,  Eyre  &  Co.,  Incorporated,  Bruns  appeals.    Affirmed. 
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James  Rosenthal,  of  Chicago,  111.,  for  appellant. 
Julius  Moses,  of  Chicago,  111.,  for  appellees. 

Before  BAKER  and  MACK,  Circuit  Judges,  and  SANBORN,  Dis- 
trict Judge. 

MACK,  Circuit  Judge.  The  facts  in  this  case  are  stated  in  McKey 
V.  Bruns,  243  Fed.  370,  156  C.  C.  A.  150,  affirming  the  allowance  of 
Bruns'  claim  for  $2,500  advanced  by  him  on  October  30,  1915,  to  the 
bankrupt  corporation  to  enable  it  to  carry  through  a  composition  agree- 
ment of  10  per  cent,  cash  and  40  per  cent,  in  notes,  made  in  a  former 
bankruptcy  proceeding.  The  question  of  the  composition  creditors' 
priority  over  this  claim  was  not  then  passed  upon ;  that  question  is  now 
presented  on  appeal  from  an  order  granting  such  priority. 

Under  the  settlement  agreement,  the  business  was  to  be  conducted 
imder  the  supervision  of  a  creditors'  committee  until  the  notes  should 
be  paid,  and,  in  case  of  default  in  payment  continuing  for  15  days,  the 
committee  was  empowered  to  take  possession  of  the  assets,  to  dispose 
of  them  as  it  deemed  advisable,  and,  after  payment  of  expenses,  to 
apply  the  proceeds  to  the;  payment  of  the  settlement  notes.  Only  the 
surplus,  if  any,  was  to  be  paid  to  the  bankrupt. 

While  this  agreement  was  made  with  the  largest  creditors  on  Octo- 
ber 28,  1915,  it  was  not  to  be  effective,  either  until  all  creditors  had 
accepted  it  or  until  the  composition  was  confirmed  by  the  court.  On 
November  9th  all  the  creditors  were  requested  to  execute  the  agree- 
ment ;  in  the  circular  letter  to  them,  Bruns,  as  the  bankrupt's  president, 
stated  that — 

'*To  effect  the  settlement,  $2,500  In  cash,  which  is  no  part  of  the  assets 
of  the  corporation,  has  been  put  up  to  guarantee  the  first  payment." 

On  December  20th  the  composition  was  confirmed. 

In  our  judgment,  this  agreement  was  intended  to  give  to  the  settle- 
ment creditors  priority  in  any  liquidation  of  the  assets.  This  priority 
was  not  dependent  upon  a  liquidation  out  of  court;  the  right  of  the 
creditors'  committee  so  to  proceed,  in  case  of  default,  was  granted 
merely  as  an  additional  means  of  effectuating  the  priority.  While,  as 
against  subsequent  bona  fide  creditors  of  the  company,  no  lien  on  the 
assets  was  thereby  acquired  by  the  settlement  creditors,  as  between 
them  and  Bruns,  his  loan  to  the  company  was  clearly  intended  to  be  a 
subordinated  indebtedness.  It  was  made  before  the  composition  agree- 
ment became  effective,  and  at  a  time  when  the  entire  assets  were  ap- 
plicable to  the  composition  creditors*  claims.  In  effect,  it  was  a  not  un- 
common advance  to  a  corporation  for  the  very  purpose  of  bettering 
its  financial  condition,  by  increasing  its  assets  without  corresponding- 
ly, as  against  the  composition  creditors,  increasing  its  liability. 

In  Dozier  v.  Sangamon  Loan  &  Trust  Co.,  224  Fed.  372,  140  C.  C. 

A.  58,  under  analogous,  though  not  identical,  circumstances,  we  held 

that— 

•*There  would  seem  to  be  no  reason,  Irrespective  of  any  question  of  estop- 
pel, for  refusing  to  enforce  the  agreed  subordination  of  the  rights  of  such 
a  lender  to  those  of  other  creditors." 

Order  aflirmed. 
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(256  Fed.  842) 

ISENHOUER  et  al.  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    March  25,  1919.) 

No.  5170. 

Criminal  Law  ^=»423(4) — Evidewcb— Acts  or  Coconspibatob. 

Where  a  conspiracy  has  been  shown,  the  act  of  one  conspirator  In 
furtherance  of  the  common  purpose  Is  admissible  In  evidence  against  all; 
and  this  is  so,  though  the  conspirator  committing  the  act  was  not  a  de- 
fendant In  the  case  being  tried. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Criminal  prosecution  by  the  United  States  against  Clure  Isenhouer 
and  others.  Judgment  of  conviction,  and  defendants  bring  error.  Af- 
firmed. 

Roscoe  C.  Arrington,  of  Shawnee,  Okl.  (John  L,.  Arrington,  of 
Shawnee,  Okl.,  on  the  brief),  for  plaintiffs  in  error. 

Redmond  S.  Cole,  Asst.  U.  S.  Atty.,  of  Pawnee,  Okl.  Qohn  A.  Fain, 
U.  S.  Atty.,  of  Lawton,  Okl.,  on  the  brief),  for  the  United  States. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

HOOK,  Circuit  Judge.  The  plaintiffs  in  error  were  convicted  of 
violating  section  6  of  the  Penal  Code  (Act  March  4,  1909,  c.  321,  35 
Stat.  1(^9  [Comp.  St.  §  10170]),  by  conspiring  among  themselves  and 
with  others  to  prevent,  hinder,  and  delay  by  force  the  execution  of  the 
Selective  Draft  Act  of  May  18,  1917  (40  Stat.  76,  c.  15  [Comp.  St. 
1918,  §§  2044a-2044k]).  They  do  not  contend  here  that  the  evidence 
at  the  trial  was  insufficient  to  sustain  the  verdict  against  them.  The 
only  groimd  for  reversal  of  the  sentences  is  the  admission  in  evidence 
of  certain  threatening  notes  sent  to  two  deputy  sheriffs  and  an  assault 
upon  one  of  them  with  intent  to  kill. 

There  was  overwhelming  proof  of  the  existence  in  Oklahoma,  in- 
cluding the  Western  judicial  district,  where  this  case  arose,  of  an  ex- 
tensive organization,  which  the  members  called  the  "Working  Class 
Union,"  an  avowed  purpose  of  which  was  to  destroy  the  established 
order  of  society  by  force  of  arms,  the  killing  of  officials,  and  the  de- 
struction of  property  by  various  acts  of  sabotage.  They  claimed  to 
have  the  support  of  and  to  be  working  in  concert  with  the  Industrial 
Workers  of  the  World,  commonly  called  the  "I.  W.  W."  Upon  the 
commencement  of  the  war  between  the  United  States  and  the  Imperial 
German  gjovemment,  and  the  passage  of  the  Selective  Draft  Act  of 
May  18,  1917,  the  activities  of  the  organization  were  revived  and  di- 
rected against  the  efforts  of  this  government  to  execute  the  above  stat- 
ute and  to  raise  its  military  forces.  Numerous  overt  acts,  including 
revolt  and  incipient  rebellion,  occurred.  There  was  substantial  proof 
that  the  accused  were  members  of  a  subdivision  or  local  of  the  larger 
organization  and  had  knowledge  of  its  criminal  purposes. 

While  the  conspiracy  was  afoot,  certain  threatening  notes  were  sent 
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to  two  deputy  sheriffs,  ordering  them  to  leave  the  country  or  incur 
bodily  harm.  Four  were  signed  "I.  W.  W.,"  and  the  fifth  "The  Bunch." 
During  the  period  covered  by  the  sending  of  the  notes,  an  effort  was 
made  in  the  nighttime  to  assassinate  one  of  the  officers.  It  is  urged 
that  the  evidence  of  the  above  was  inadmissible,  because  it  tended  to 
prove  offenses  that  were  separate  and  distinct  from  that  charged  in 
the  indictment.  Counsel  misconceive  the  grotmd  upon  which  it  was 
received.  While  it  was  not  shown  that  the  accused  personally  sent  the 
threatening  notes  or  participated  in  the  assault,  there  was  substantial 
evidence  tending  to  show  that  the  acts  were  committed  by  members  of 
the  organization  to  which  the  accused  belonged,  and  were  in  aid  of  and 
to  carry  out  its  unlawful  objects.  One  of  the  methods  of  the  organiza- 
tion was  to  impose  the  wiU  of  its  members  upon  the  community  by 
threats  and  physical  violence.  There  was  also  proof  that  the  acts  in 
question  had  relation  to  the  common  purpose  of  defeating  the  observ- 
ance and  enforcement  of  the  provisions  of  the  Draft  Act,  including 
the  proclamations  and  regulations  in  aid  thereof.  It  is  an  old  rule  that, 
when  a  conspiracy  has  been  shown,  the  act  of  one  conspirator  in  fur- 
therance of  the  common  purpose  is  evidence  against  all;  and  this  is 
so,  though  the  conspirator  committing  the  act  was  not  a  defendant  in 
the  case  being  tried.  Clune  v.  Unit^  States,  159  U.  S.  590,  16  Sup. 
Ct.  125,  40  L.  Ed.  269. 
The  sentences  are  affirmed. 


(256  Fed.  843) 

THE  BANCAGUA, 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    March  24,  1919.) 

No.  3274. 

MABimCB  lilENS  4=s>25 — E«XECUTOBT  CONTRACT— SebVICES. 

Act  June  23,  1910,  §  1  (Comp.  St  (  7783),  giving  maritime  liens  to 
persons  furnishing  certain  serviceB  to  vessels,  does  not  authorize  a  libel  in 
rem  against  a  vessel  for  breaching  an  entirely  executory  contract  to  re- 
move her  cargo. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Canal 
Zone;  Wm.  H.  Jackson,  Judge. 

Libel  by  the  Cristobal-(5olon  Stevedoring  Company  against  the  steam- 
ship Rancagua  and  others.  From  a  decree  dismissing  the  libel,  the  li- 
belant appeals.    Affirmed. 

Chauncey  P.  Fairman,  of  Cristobal,  C.  Z.,  and  Henry  P.  Dart,  Jr., 
of  New  Orleans,  La.,  for  appellant. 

Stevens  Ganson  and  Theodore  C.  Hinckley,  both  of  Panama,  R.  P., 
for  appellees. 

.  Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing a  libel  in  admiralty  against  the  steamship  Rancagua  and  its 
cargo.    The  libel  alleged  that  the  master  of  the  vessel,  in  his  own  be- 
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half  and  as  the  agent  for  the  charterers,  entered  into  a  contract  with 
the  libelant,  by  the  terms  of  which  contract  the  master  agreed  to  paj 
to  the  libelant  a  stated  amount  per  ton  for  discharging  the  vesseFs 
cargo  of  about  8,000  tons  of  nitrates ;  that  the  libelant  was  ready  and 
willing  to  perform  the  contract,  but,  without  fault  on  its  part,  was  pre- 
vented from  doing  so;  and  that  the  master  of  the  vessel,  without  just 
cause  or  complaint,  informed  the  libelant  that  he  had  made  other  ar- 
rangements for  the  discharge  of  the  cargo,  and  that  the  libelant's  serv- 
ices were  no  longer  needed.  What  was  sought  to  be  recovered  was 
the  amount  of  loss  and  damage  alleged  to  have  been  sustained  by  the 
libelant  in  consequence  of  the  alleged  breach  of  the  contract  mentioned. 
On  the  order  of  the  court  the  vessel  was  released  on  the  deposit  with 
the  clerk  of  the  court  of  the  sum  of  $1,500  as  a  bond.  The  master  of 
the  vessel  made  the  deposit  with  money  in  his  possession  belonging  to 
the  owner  of  the  vessel,  the  republic  of  Chile.  The  libel  was  excepted 
to  by  the  master  on  the  ground  that  the  vessel  belonged  to  the  repub- 
lic of  Chile  and  was  not  subject  to  the  jurisdiction  of  the  court  on. the 
claim  asserted. 

The  libel  was  not  maintainable,  whether  it  was  or  was  not  subject  to 
the  exception  mentioned.  The  averments  of  it  do  not  show  that  the 
alleged  contract  was  executed  in  whole  or  in  part.  The  libel  was  one 
in  rem,  brought  against  the  vessel  and  its  cargo,  without  any  process 
or  prayer  for  relief  against  any  person  as  defendant.  So  long  as  a  con- 
tract remains  wholly  executory,  the  vessel  and  cargo  are  subjected  to 
no  lien  which  can  be  enforced  by  a  libel  in  rem.  The  Keokuk,  9  Wall. 
517,  19  L.  Ed.  744;  Vandewater  v.  Mills,  Claimant,  etc.,  19  How.  82, 
15  L.  Ed.  554;  Schooner  Freeman  v.  Buckingham,  18  How.  182,  15 
L.  Ed.  341 ;  The  City  of  Baton'Rouge  (C.  C.)  19  Fed.  461 ;  'Hie  Strath- 
nairn  (D.  C.)  190  Fed.  673;  1  Corpus  Juris,  1268.  Though  the  con- 
tract was  for  the  libelant's  services  as  a  stevedore  and  was  maritime  in 
its  nature,  performance  under  it  was  required  to  confer  a  lien  enforce- 
able by  proceedings  in  rem  against  the  vessel  and  cargo,  if  their  own- 
ership was  such  that  they  so  could  be  subjected  to  a  lien.  Contracting 
to  render  such  necessary  services  was  not  the  furnishing  of  them  which, 
under  the  statute  of  June  23,  1910  (36  Stat.  604,  c.  373,  §  1  [Comp. 
St.  §  7783]),  gives  the  furnisher  a  maritime  lien  on  the  vessel. 

The  decree  dismissing  the  libel  was  proper,  whether  the  gfround  re- 
lied on  to  support  that  action  was  or  was  not  a  tenable  one. 

Affirmed. 
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(256  Fed.  845) 

FINLETT  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  9,  1919.) 

No.  1662. 

Cbdiikai.  Law  ^s»1048 — ^Assignments  of  Ebbos — Necessitt  of  Exceptions. 
In  the  Circuit  Court  of  Appeals,  an  assignment  of  error  will  not  be 
considered,  unless  based  on  an  exception. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  South  Carolina,  at  Greenville ;   Joseph  T.  Johnson,  Judge. 

Criminal  prosecution  by  the  United  States  against  Louise  rinley. 
Judgment  of  conviction,  and  defendant  brings  error.     Affirmed. 

T.  P.  Cothran,  of  Greenville,  S.  C.  (H.  P.  Burbage,  of  Greenville, 
S.  C,  on  the  brief),  for  plaintiff  in  error. 

Frank  C.  Miller,  Sp.  Asst.  U.  S.  Atty.,  of  Norfolk,  Va.  (J.  William 
Thurmond,  U.  S.  Atty.,  of  Edgefield,  S.  C,  and  C.  G.  Wyche,  Asst. 
U.  S.  Atty.,  of  Greenville,  S.  C,  on  the  brief),  for  the  United  States. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

PRITCHARD,  Circuit  Judge.  This  was  a  criminal  action,  tried  in 
the  United  States  District  Court  for  the  Western  District  of  South 
Carolina.  The  defendant  was  charged  with  violating  section  13  of 
the  act  of  Congress  of  the  18th  day  of  May,  1917  (40  Stat.  83,  c. 
15  [Comp.  St.  1918,  appendix,  §  2019b]). 

While  the  plaintiff  in  error  (the  defendant  in  the  court  below)  re- 
lies on  three  assignments  of  error,  it  appears  from  the  record  that 
no  exception  was  taken  either  to  the  charge  of  the  court,  or  to  the 
introduction  of  certain  evidence  by  the  government.  This  court  has 
repeatedly  held  that  it  would  not  consider  an  assignment  of  error  un- 
less the  same  was  based  upon  an  exception.  Beaver  v.  Taylor,  93 
U.  S.  46,  55,  23  L.  Ed.  797 ;  Prioleau  v.  United  States  (4th  Circuit) 
74  C.  C.  A.  458,  143  Fed.  320;  Hull  Co.  v.  Marquette  Cement  Mfg. 
Co.,  125  C.  C.  A.  460,  208  Fed.  260;  Copper  River  &  N.  W.  Ry.  v. 
Reed,  128  C.  C.  A.  39,  211  Fed.  Ill  ;  Alwart  Bros.  Coal  Co.  v.  Royal 
Colliery  Co.,  127  C.  C.  A.  599,  211  Fed.  313.  Also,  in  the  case  of 
Robinson  &  Co.  v.  Belt,  187  U.  S.  41,  50,  23  Sup.  Ct.  16,  19,  47  L. 
Ed.  65,  the  court  said : 

"While  U  is  the  duty  of  this  court  to  review  the  action  of  subordinate 
courts,  justice  to  those  courts  requires  that  their  alleged  errors  should  be 
called  directly  to  their  attention,  and  that  their  action  should  not  be  re- 
versed upon  questions  which  the  astuteness  of  counsel  in  this  court  has  evolved 
from  the  record.    It  is  not  the  province  of  this  court  to  retry  these  cases  de 


novo." 


However,  in  passing,  we  deem  it  proper  to  say  that,  on  examining 
the  record  as  to  the  points  sought  to  be  raised  therein,  we  find  noth- 
ing that  would  warrant  us  in  disturbing  the  judgment  of  the  court 
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below,  had  the  assignments  been  based  upon  exceptions  taken  in  ac- 
cordance with  the  rules  of  this  court 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  af- 
firmed. 


THE  POWHATAN. 

THE  TBLENA. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  T,  1919.) 

No.  1667. 

GoujSTOH  ^=>39— Stbui  Vessels  iixEnsa — Cbossino  Sionau. 

Decree,  boldlng  one  of  two  meeting  steamships  solely  in  fault  for  a 
collision  for  crossing  and  falUng  to  comply  witb  tlie  proper  signal  of  tlie 
otlier  for  passing  port  to  port  atflrmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

In  Admiralty.  Suit  by  the  Merchants'  &  Miners'  Transportation 
Company  against  E.  D.  Goff,  with  cross-libel,  for  collision  between 
steamships  Powhatan  and  Telena.  Decree  against  the  Powhatan  (248 
Fed.  786),  and  her  claimant  appeals.    Affirmed. 

H.  H.  Litile,  of  Norfolk,  Va.,  Daniel  H.  Hayne^of  Baltimore,  Md., 
and  John  F.  Lewis,  of  Philadelphia,  Pa.  (Hughes,  Dttle  &  Seawdl  and 
John  W.  Oast,  Jr.,  all  of  Norfolk,  Va.,  and  Lewis,  Adler  &  Laws,  of 
Riiladelphia,  Pa,,  on  the  brief),  for  appeUant. 

Floyd  Hughes,  of  Norfolk,  Va.,  and  J.  Parker  KJrlin,  of  New  York 
City  (Hughes  &  Vandeventer,  of  Norfolk,  Va.,  and  Kirlin,  Woolsey 
&  Hickox,  of  New  York  City,  on  the  brief),  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Ju^e. 

PER  CURIAM.  We  have  carefully  examined  the  record  and  deem 
it  unnecessary  to  add  anything  to  the  full  and  fair  discussion  of  the 
case  in  the  opinion  of  the  court  below,  reported  under  the  title  of  "-JThe 
Powhatan— The  Telena,"  248  Fed.  786.  The  controversy  turns  whol- 
ly on  a  question  of  fact,  and  ample  testimony  supports  the  findii^ 
and  conclusion  of  the  learned  district  judge. 

We  are  satisfied  that  the  case  was  correctly  decided,  and  the  decree 
will,  accordingly,  be  affirmed. 


FOLTZ  SMOKELESS  F.  CO.  V.  EUREKA  SMOKELESS  F.  CO.  l93 

(256  Fed.  847) 

FOLTZ  SMOKELESS  FURNACE  CO.  et  al.  v.  EUREKA  SMOKE- 
LESS FURINACE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     January  21,  1919.     Rehear- 
ing Denied  March  4,  1919.) 

No.  2637. 

L  Patents  4s>202(2) — ^Assignment  or  Application— Estoppel. 

13ie  assignor  of  an  application  for  a  patent  is  estopped,  as  against 
the  assignee,  from  questioning  the  validity  of  a  patent,  application 
for  which  subsequently  eventuates  in  a  patent,  as  to  claims  within 
the  scope  of  the  original  disclosure,  though  not  made  in  the  applica- 
tion as  filed. 

2.  Patents  ^=»202(1) — ^Assignment. 

Where  one,  who  was  no  novice  In  the  patent  business,  assigned  an  ap- 
plication for  a  patent,  no  fine  line  will  be  drawn  In  his  favor,  as 
against  the  assignee,  between  claims  as  allowed  and  those  originally  made 
upon  the  description  and  drawings. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Bill  by  the  Eureka  Smokeless  Furnace  Company  against  the  Foltz 
Smokeless  Furnace  Company  and  Ira  W.  Foltz.  From  a  decree  for 
plaintiff,  defendants  appeal.     Affirmed. 

William  R.  Rummler,  of  Chicago,  111.,  for  appellants. 
Max  W.  Zabel,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  Appellant  Foltz  made  application 
in  March,  1915,  for  a  patent  on  certain  new  and  useful  improvements 
in  furnaces  of  which  he  claimed  to  be  the  inventor.  February  16, 
1916,  he  sold  and  assigned  in  writing  to  appellee  corporation  (of  which 
he  was  then  a  stockholder)  his  * 'entire  interest  for  the  United  States 
in  and  to  improvements  described  in  my  applications  for  United  States 
patents  as  follows,"  enumerating  this  application,  among  others.  Some 
time  prior  to  the  assignment  the  Patent  Office  rejected,  on  the  prior 
art,  all  of  the  claims  made.  After  the  assignment,  but  without  further 
affidavit  by  Foltz  or  knowledge  on  his  part,  the  assignee  caused  new 
claims  to  be  filed,  which  eventuated  in  the  issue  July  31,  1917,  of  pat- 
ent No.  1,235,516,  with  10  claims  as  therein  set  forth.  The  draw- 
ings of  the  original  application  remained  unchanged,  and  the  descrip- 
tion as  first  made  was  unaltered,  save  in  minor  details  which  are  here 
unimportant. 

September,  1917,  Foltz  organized  appellant  corporation,  of  which 
he  was  president,  treasurer,  general  manager,  and  controlling  stock- 
holder, and  they  began  the  manufacture  of  furnaces  which  infringed 
claims  7,  8,  9,  and  10  of  the  patent.  Appellee  filed  its  bill  against  ap- 
pellants for  injunction  and  accounting.  On  the  hearing  appellants  of- 
fered testimony  to  show  that  Foltz  was  not  the  inventor  of  the  thing 
described  in  claims  7,  8,  9,  and  10  of  the  patent,  and  offered  in  evi- 
dence copies  of  prior  art  patents,  on  the  theory  that  they  tended  to 

■ 
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establish  the  invalidity  of  those  claims.  On  appellee's  objection  all 
such  evidence  was  ruled  out,  on  the  ground  that  appellant,  as  as- 
signor of  the  application  for  the  patent,  was  estopped  as  against  his 
assignee  from  questioning  its  validity.  Such  ruling  of  the  District 
Court  constitutes  ground  of  the  appeal  from  the  decree  granting  the 
relief  prayed. 

[1]  The  general  rule  of  estoppel  upon  the  assignor  of  a  patent  to 
deny  its  validity  as  against  his  assignee  is  too  well  established  to  re- 
quire more  than  its  statement.  We  see  no  reason  for  relaxation  of 
the  rule  where  the  subject-matter  of  the  assignment  is  a  duly  filed 
application,  which  eventuates  in  a  patent  The  rejection  by  the  Pat- 
ent Office  of  all  the  claims  occurred  in  April,  1915,  and  up  to  the  time 
of  the  assignment,  nearly  a  year  later,  the  file  wrapper  does  not  show 
any  further  proceedings.  The  application  is  of  value  only  as  it  may 
form  the  basis  for  a  patent  grant  thereon.  Surely  it  was  contem- 
plated that  something  was  here  assigned,  and  plainly  it  must  have 
been  the  right  to  present  further  claims  under  the  application;  for 
without  claims  there  would  be  no  patent.  The  salutary  rule  of  es- 
toppel by  deed  would  be  much  impaired,  if,  as  applied  to  assignments 
of  applications  for  patents,  it  were  held  to  be  inoperative  as  against 
claims  within  the  scope  of  the  original  disclosure,  though  not  made  in 
the  application  as  filed.  The  District  Judge  clearly  set  forth  the  rule 
here  applying  when  he  said: 

**Foltz  assiifned  to  the  plaintiff  everything  which  he  Invented  that  could  be 
based  upon  the  drawings,  specifications,  and  claims  set  out  in  his  applica- 
tion." 

[2]  We  find  no  merit  in  the  contention  for  appellants  that  the  claims 
in  question  are  not  predicated  upon  disclosures  of  the  application. 
The  Patent  Office  manifestly  found  that  they  were  so  grounded,  in 
allowing  them  without  requiring  further  affidavit  of  the  inventor; 
and  our  examination  of  the  original  application,  and  of  the  claims  in 
question,  convinces  us  that  the  District  Court  was  right  in  its  con- 
clusion that  they  are  fully  disclosed  by  the  specifications  and  drawings 
as  filed.  The  assignment  by  Foltz  included  five  other  pending  patent 
applications,  and  evidently  he  was  no  novice  in  the  patent  business. 
He  must  have  contemplated  and  understood  the  very  usual  experience 
in  the  Patent  Office  that  claims  as  originally  made  might  be  rejected 
or  changed,  and  supplemented  or  abridged,  before  the  final  issue  of 
patent.  No  fine  line  will  be  drawn  in  his  favor,  as  against  his  as- 
signee, between  the  claims  as  allowed  upon  the  assigned  application 
and  those  originally  made  upon  the  same  description  and  drawings. 

The  decree  of  the  District  Court  is  right,  and  it  is  affirmed. 
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256  Fed.  092) 

AUTOPIANO  CO.  V.  OTTO  HIGEL  CO.,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  15,  1919.) 

No.  142. 

PaTEH TB  ^=9328 — INFBINOEHENT — NOTl  SHEET  GUIDE. 

A  decree  holding  valid  and  Infringed  O'Connor  reissue  patent,  No.  13,- 
398  (original  No.  789,053),  for  a  perforated  note  sheet  guide  for  player 
pianos,  affirmed. 

« 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Autopiano  Company  against  the  Otto  Higel 
Company,  Incorporated.  Decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

Otto  Munk,  of  New  York  City  (William  F.  Hall,  of  Syracuse,  N. 
Y.,  of  counsel),  for  appellant. 
L.  W.  Southgate,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed. 

^s»For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 


196  168  C.  C.  A.  REPORTS 


(255  Fed.  759) 

McGREW  V.  BTRD.' 

(Circuit  Court  of  Appeals,  Eightb  CJlrcult     January  15,  1919.) 

No.  5105. 

1.  Ejectment  ^s»9(3) — ^Necessitt  op  Pboving  Tttlb. 

It  is  the  settled  law  of  Missouri  that  in  an  action  of  ejectment  plaintlfF 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
his  adyersary's  title. 

2.  Evidence  ^s»342 — Records — Copy — Competency. 

Under  Missouri  statutes  relating  to  sale  of  swamp  lands  by  a  county, 
providing  for  issuance  in  triplicate  of  certificate  of  purdiase  by  the 
register,  one  to  be  filed  by  him,  that  cm  presentation  of  a  copy  to  tbe 
receiver  and  payment  he  should  issue  a  receipt,  on  which  patent  should 
be  issued  by  the  county  court,  a  certified  copy  of  a  record  of  a  certificate 
from  the  books  of  the  register  is  not  admissible  to  prove  title  in  the  pur- 
chaser ;  there  being  no  provision  for  such  record,  nor  authority  to  convey 
title,  except  on  the  receiver's  receipt. 

S.  Ejectment  ^s»100 — TsiAii — ^Direction  of  Verdict. 

Where  by  the  laws  of  the  state  a  patent  of  land  to  a  deceased  person 
is  absolutely  void,  and  there  was  substantial  evidence  that  the  patentee 
under  whom  plaintiff  claimed  was  dead  when  the  patent  issued,  it  was 
error  to  direct  a  verdict  for  plaintiff. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  at  law  by  Abraham  R.  Byrd  against  Elias  Vincent  McGrew. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

John  T.  McKay,  of  Kennett,  Mo.,  for  plaintiff  in  error. 

Robert  Burett  (Oliver,  of  Cape  Girardeau,  Mo.  (Robert  Burett  Oli- 
ver, Jr.,  and  Allen  Laws  Oliver,  both  of  Cape  Girardeau,  Mo.,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  The  defendant  in  error  instituted  an 
action  of  ejectment  against  the  plaintiff  in  error  for  the  possession  of 
160  acres  of  land,  claiming  to  be  the  owner  thereof.  The  answer,  in 
addition  to  a  general  denial,  claimed  title  to  the  lands  in  controversy 
as  a  bona  fide  purchaser  by  mesne  conveyances,  under  a  patent  issued 
by  the  county  of  Dunklin,  state  of  Missouri,  dated  June  22,  1870,  to 
William  S.  Sugg.  There  was  a  trial  to  a  jury,  and  by  direction  of  the 
court  a  verdict  for  the  plaintiff  was  returned.  Proper  exceptions  were 
saved  to  the  action  of  the  court  in  directing  a  verdict. 

As  the  verdict  was  by  direction  of  the  court,  the  evidence  must  be 
given  the  strongest  probative  effect  in  favor  of  the  unsuccessful  party. 
Evidence  was  introduced  tending  to  establish  the  following  facts : 

It  was  agreed  that  Dunklin  county  was  the  common  source  of 
title;  its  title  emanating  from  a  grant  by  the  United  States  to  the 
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state  of  Missouri,  under  the  Swamp  Land  Act  of  Congress  of  Sep- 
tember 28.  1850  (9  Stat.  519,  c.  84  [Comp.  St.  §§  495&^960]),  and 
the  act  of  the  General  Assembly  of  the  state  of  Missouri,  entitled  "An 
act  in  relation  to  swamp  lands  in  the  counties  of  New  Madrid,  Pem- 
iscot, Mississippi,  Scott,  Cape  Girardeau,  Stoddard,  Wayne,  Ripley, 
Butler  and  Dunklin,"  approved  March  1,  1855  (Laws  Mo.  1855,  p. 
154),  and  amendments  thereto  enacted  in  1857  (Laws  Mo.  1856-57, 
p.  271).  By  the  act  of  1855  the  clerks  of  the  county  courts  of  those 
coimties,  in  which  the  swamp  lands  granted  to  the  state  were  lying, 
were  made  ex  officio  registers  of  swamp  lands  in  their  respective  coun- 
ties, and  the  county  treasurers  ex  officio  receivers  of  public  moneys 
arising  from  the  proceeds  of  the  sales  of  such  swamp  lands.  When 
any  of  said  lands  were  sold,  the  register  was  to  execute  triplicate 
certificates  of  the  sale,  one  of  which  he  was  to  deliver  to  the  purchaser, 
file  one  in  his  office,  and  transmit  the  other  to  the  state  register  of  lands 
at  Jefferson  City.  When  the  certificate  of  purchase  was  presented  to 
the  receiver  of  public  moneys  and  the  purchase  money  paid,  he  was  to 
issue  triplicate  receipts,  one  to  be  given  to  the  purchaser,  one  filed  in 
his  office,  and  the  other  to  be  transmitted  to  the  state  register  of  lands 
at  Jefferson  City,  whereupon  the  Governor  was  to  cause  a  patent  for 
the  lands  to  be  issued  to  the  purchaser.  In  the  county  of  Dunklin  and 
two  other  counties  named  in  the  act,  the  county  clerks  and  treasurers 
were  not  to  act  as  registers  and  receivers,  respectively,  but  these  offi- 
cials were  to  be  elected  by  the  qualified  voters  of  each  county.  By  the 
amendatory  act  of  1857,  the  county  court  of  Dunklin  county,  when  sat- 
isfied that  full  payment  had  been  made,  was  authorized  to  issue  the 
patent  to  the  purchaser,  such  patent  to  be  recorded,  before  delivery, 
in  the  office  of  the  clerk  of  the  court  issuing  it,  and  copies  of  such  rec- 
ords, duly  authenticated  were  to  be  received  as  evidence  in  all  courts 
as  fully  as  deeds  duly  proven  and  acknowledged  and  recorded  in  con- 
formity with  the  recording  laws  of  the  state. 

[1]  It  is  the  settled  law  of  the  state  of  Missouri,  as  in  practically 
all  other  states,  that  in  an  action  of  ejectment  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
his  adversary's  title.  Large  v.  Fisher,  49  Mo.  307;  Parker  v.  Cas- 
singham,  130  Mo.  348,  32  S.  W.  487 ;  Creech  v.  Childers,  156  Mo.  338, 
56  S.  W.  1106;  Carter  v.  Macy,  239  Mo.  loc.  cit.  524,  144  S.  W.  107; 
Martin  v.  Kitchen,  195  Mo.  477,  93  S.  W.  780. 

[2]  To  establish  his  title,  the  plaintiff  introduced  a  certified  copy 
of  a  certificate  from  the  register  of  lands  of  Dunklin  county,  dated 
December  27,  1860,  which  certified  that  William  Pruett  had  pur- 
chased certain  lands  described,  among  which  the  lands  in  controversy 
are  included,  and  had  made  full  payment  therefor.  It  was  certified 
as  being  a  true  copy,  "as  the  same  appears  in  Patent  Register  No.  2, 
page  20."  Objection  to  the  introduction  of  this  certified  copy  was 
made  by  the  defendant,  and,  the  objection  having  been  overruled,  an 
exception  was  saved,  and  this  is  assigned  as  one  of  the  errors. 

The  plaintiff  then  introduced  in  evidence  the  original  patent  to 
William  Pruett,  executed  by  the  presiding  judge  of  the  county  court 
of  Dunklin  county  on  August  20,  1867.    This  patent  was  recorded. 
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before  delivery  in  the  office  of  the  county  cleric,  as  required  by  the 
act  of  1857,  but  was  never  recorded  in  the  office  of  the  recorder  of 
deeds,  as  required  by  the  general  statute  of  the  state.  Objection  to 
the  introduction  of  this  deed  was  made,  and,  the  objection  being 
overruled,  an  exception  was  saved.  The  plaintiff  also  introduced  evi- 
dence tending  to  establish  his  claim  of  title  by  mesne  conveyances 
from  the  owners  of  the  William  Pruett  title. 

The  defendant  introduced  evidence  of  a  deed  by  Dunklin  county 
for  these  lands,  to  one  William  S.  Sugg,  dated  June  22,  1870,  and 
a  chain  of  conveyances  of  that  title  to  him.  He  also  introduced  sub- 
stantial evidence,  tending  to  prove  that  William  Pruett,  under  whom 
plaintiff  claims,  had  di^  some  time  before  the  patent  was  issued  to 
him.  The  plaintiff,  in  rebuttal,  introduced  evidence  tending  to  show 
that  Pruett  was  living  at  that  time. 

The  certified  copy  of  the  register's  certificate  of  purchase  by  Wil- 
liam Pruett  was  clearly  inadmissible,  as  there  is  no  statute  of  the 
state  requiring  such  a  record  to  be  kept.  The  statute  provided  that 
one  of  the  original  certificates  of  purchase  was  to  be  kept  in  the  reg- 
ister's office,  but  no  provision  is  made  by  this  or  any  other  statute 
of  the  state  of  Missouri,  to  which  our  attention  has  been  called,  requir- 
ing such  certificates  to  be  recorded  in  a  book  or  record.  Nail  v.  Con- 
over,  223  Mo.  477,  122  S.  W.  1039;  Whitman  v.  Giesing,  224  Mo. 
600,  123  S.  W.  1052;  Chamberlayne  on  Modem  Law  of  Evidence, 
§  1693. 

Another  ground  upon  which  the  objection  to  the  introduction  of  this 
certificate  should  have  been  sustained  is  that,  under  the  statute,  the 
certificate  of  the  register  merely  establishes  that  application  for  tlie 
purchase  has  been  made.  The  purchase  money  could  only  be  paid  to 
and  received  by  the  receiver.  A  person  may  apply  to  the  register  to 
purchase  the  lands,  but  until  the  purchase  money  had  been  paid  to 
the  receiver,  and  receipts  therefor  issued  in  triplicate,  no  patent 
could  be  issued  by  the  county  court.  The  objection  to  the  intro- 
duction of  this  certified  copy  of  the  register's  certificate  should  have 
been  sustained. 

[3]  Did  the  court  err  in  directing  a  verdict  for  the  plaintiflf?  Un- 
der the  laws  of  Missouri,  as  construed  by  its  Supreme  Court,  a  deed 
or  patent  to  a  deceased  person  is  absolutely  void.  Collins  v.  Bran- 
nin,  1  Mo.  540 ;  Thomas  v.  Wyatt»  25  Mo.  24,  69  Am.  Dec.  446 ;  Nor- 
fleet  V.  Russell,  64  Mo.  176;  Bartlett  v.  Brown,  121  Mo.  353,  25  S. 
W.  1108;  Martin  v.  Kitchen,  195  Mo.  477,  93  S.  W.  780;  Carter  v. 
Macy,  239  Mo.  518,  144  S.  W.  107.  And  this  is  the  rule  recognized 
generally.  Gait  v.  Galloway,  29  U.  S.  (4  Pet.)  345,  7  L.  Ed.  876; 
McDonald  v.  Smalley,  31  U.  S.  (6  Pet.)  261,  8  L.  Ed.  391 ;  Galloway 
v.  Finley,  37  U.  S.  (12  Pet.)  264,  297,  9  L.  Ed.  1079;  Neal  v.  Nelson, 
117  N.  C.  393,  23  S.  E.  428,  S3  Am.  St.  Rep.  590.  As  there  was  sub- 
stantial evidence  to  warrant  a  finding  by  the  jury  that  William  Pruett 
the  grantee  of  the  plaintiff,  and  under  whom  plaintiff  claims  title,  was, 
at  the  time  the  patent  was  issued  by  the  county  court,  dead,  the  court 
erred  in  refusing  to  submit  the  case  to  the  jury  under  proper  instruc- 
tions on  that  issue. 
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Other  errors  have  heen  assigned ;  but,  as  they  may  not  arise  on  the 
next  trial,  we  do  not  deem  it  necessary  to  pass  on  them. 

For  the  errors  indicated,  the  judgment  is  reversed,  with  directions 
to  grant  a  new  triaL 


(255  Fed.  506) 

INTERSTATE  COMPRESS  00.  V.  AGNBW. ' 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  15b  1919.) 

No.  5012. 

1.  BAiLiosirr  «=»14C1) — ^Bailee  fob  Hire — Measitbe  op  Liabiijtt. 

A  ballei^  for  hire  is  only  bound  to  use  ordinary  diligence  In  the  care 
of  the  property  balled,  and  In  the  absence  of  a  statute  prohibiting  It,  may 
limit  his  liability  by  contract,  except  for  gross  negligence,  willful  act,  or 
fraud. 

2^  Courts  ^=»372(4) — Fedebai.  Courts — FoixowiNa  State  DECisiONa 

A  decision  l^  the  highest  court  of  a  state,  not  based  on  any  statute, 
that  a  contract}  Is  void  as  against  the  public  policy  of  the  state,  Is  not 
binding  on  a  federal  court  In  a  case  Involving  a  similar  contract,  made  be- 
fore such  decision  was  rendered,  and  where  the  contract  Is  valid  under 
the  settled  law  of  the  national  courts. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma;  John  H.  Cotteral,  Judge. 

Action  at  law  by  J.  W.  Agnew  against  the  Interstate  Compress  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

James  R.  Keaton,  of  Oklahoma  City,  Okl.  (Frank  Wells  and  David 
I.  Johnston,  both  of  Oklahoma  City,  Okl.,  on  the  brief),  for  plaintiff 
in  error. 

Everett  Petry,  of  Tulsa,  Okl.,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  The  defendant  in  error,  hereinafter  re- 
ferred to  as  the  plaintiff,  instituted  this  action  against  the  plaintiff  in 
error,  hereinafter  referred  to  as  the  Compress  Company,  to  recover  the 
value  of  294  bales  of  cotton  stored  with  the  Compress  Company,  al- 
leged to  have  been  destroyed  by  fire  by  reason  of  the  gross  negligence 
of  the  Compress  Company. 

The  answer  admits  the  destruction  of  the  cotton  while  stored  in  its 
compress,  but  denies  all  allegations  of  negligence.  As  a  further  de- 
fense it  pleads  that,  when  the  cotton  was  delivered  to  it,  it  executed 
and  delivered  to  the  party  delivering  it  a  receipt  which  provided : 

"Not  responsible  for  loss  by  damage,  flre,  flood,  or  other  agencies,  unless 
caused  by  the  willful  act  or  gross  negligence  of  this  company" 

— ^which  receipt  was  accepted  by  the  bailor,  and  that  no  part  of  the 
cotton  was  destroyed  by  its  willful  act  or  gross  negligence.  These 
receipts  were  issued  and  delivered  in  January,  1915.    There  was  a  trial 
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to  a  jury,  and  a  verdict  for  the  plaintiff.    The  Compress  Company  re- 
quested the  court,  among  other  special  requests,  to  charge  the  jury: 

"The  court  Instructs  the  jury  that  the  following  provisions  contained  in  each 
of  the  receipts  issued  by  the  defendant  to  the  plalntiif,  or  his  grantors,  for 
each  of  the  bales  of  cotton  delivered  by  plaintiff  to  defendant,  and  in  the  lat- 
ter's  possession  at  the  time  of  the  fire,  to  wit:  *Not  responsible  for  loss  by 
damage,  fire,  flood,  or  other  agencies,  unless  caused  by  the  willful  act  or  gross 
negligence  of  this  company'— constitutes  a  part  of  Uie  contract  of  bailment, 
and  is  a  valid  and  binding  provision  thereof,  and  before  plaintlfT  will  be 
entitled  to  recover  In  this  case  he  must  show  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence  that  defendant's  agents  or  employes  were  guilty 
of  some  act  or  omission  contributing  to  the  destruction  of  plaintiff's  cotton 
by  the  fire  in  question,  which  was  willfully  performed  or  omitted,  or  which 
amounts  to  gross  negligence  or  fraud." 

"You  are  Instructed  that  the  defendant  in  this  case,  in  any  event,  was  only 
bound  to  use  ordinary  care  in  providing  a  reasonably  safe  place  for  the  stor^ 
age  of  the  cotton,  and  was  bound  only  to  take  such  precauti(His  and  adc^t 
such  safeguards  aa  an  ordinarily  prudent  person  would  adopt  to  protect  his 
own  property." 

"The  court  instructs  the  Jury  that  one  who  undertakes  to  care  for  or  to 
provide  custody  for  goods  for  hire  has  a  legal  right  to  limit  his  liability  by 
special  contract,  so  as  to  cover  only  su<^  damage  as  may  be  caused  by  the 
willful  or  gross  negligence  of  the  party  in  caring  for  said  property  or  pro- 
viding storage  therefor." 

"The  court  instructs  the  jury  that  a  custodian  for  hire,  who  has  limited  the 
liability  thereunder  to  only  such  damages  as  may  be  caused  by  the  willful  or 
gross  negligence  of  such  person,  can  only  be  held  liable  for  such  damage  as 
naturally  resulted  from  the  willful  act  of  such  person  in  caring  for  said  pr<^ 
erty  or  for  such  damage  as  has  resulted  from  the  gross  negligence  of  such 
person  in  taking  care  of  said  property  while  in  his  possession" 

— ^all  of  which  requests  were  by  the  court  refused  and  proper  excep- 
tions saved. 

The  court  in  its  charge  instructed  the  jury  on  this  issue : 

"A  proportion  which  may  well  be  disposed  of  at  the  outset  is  that  the  pro- 
Tision  in  the  tickets  for  this  cotton  against  re^>onsibility,  unless  caused  by  the 
willful  act  or  gross  negligence  of  the  company  is  not  valid,  because  contrary 
ta  the  public  policy  of  this  state.  The  principle  which  applies  in  a  case  of 
this  kind  and  which  governs  in  this  case  is  that  the  defendant,  being  a  bailee 
for  hire  of  plaintiff's  cotton,  would  become  answerable  in  damages  to  the 
plaintiff  in  case  of  the  loss  of  the  cotton,  through  its  negUgence  proximately 
causing  such  loss,  but  not  otherwise." 

To  this  part  of  the  charge  a  proper  exception  was  saved  by  the  Com- 
press Company. 

[1]  The  issues  are  therefore  narrowed  to  the  single  proposition  of 
law,  whether  the  provision  contained  in  the  receipts  and  accepted  by 
the  plaintiff,  that  the  Compress  Company  is  not  responsible  for  loss 
or  damage  by  fire,  flood,  or  other  agencies,  unless  caused  by  the  will- 
ful act  or  gross  negligence  of  the  defendant,  is  valid.  In  Clark  v. 
United  States,  95  U.  S.  539,  542  (24  U  Ed.  518),  it  was  held: 

"A  bailee  for  hire  is  only  resi>onsible  for  ordinary  diligence  and  liable  for 
ordinary  negligence  in  the  care  of  the  property  balled.  This  is  not  only  the 
common  law,  but  the  general  law,  on  the  subject.** 

It  is  equally  well  settled  that  a  bailee,  in  the  absence  of  a  statute 
prohibiting  it,  may  limit  his  liability  by  contract,  except  for  gfross  neg- 
ligence, willful  act,  or  fraud.    World's  Columbian  ^position  v.  Re- 
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public  of  France,  96  Fed.  687,  694,  38  C.  C.  A.  483 ;  Gashweiler  v. 
Wabash,  etc.,  R.  R.,  83  Mo.  112,  53  Am.  Rep.  558;  Butler  v.  Greene, 
49  Neb.  280,  68  N.  W.  496;  Sanchez  v.  Blumberg  (Tex.  Civ.  App.) 
176  S.  W.  904;  Evans  v.  Nail,  1  Ga.  App.  42,  57  S.  E.  1020;  Direct 
Nav.  Co.  v.  Davidson,  32  Tex.  Civ.  App.  492,  74  S.  W.  790 ;  Memphis 
&  Charleston  R.  R.  Co.  v.  Jones,  39  Tenn.  (2  Head)  517;  4  Elliott  on 
Contracts,  §  3002;  6  Corp.  Juris,  p.  1112.  In  the  World's  Columbian 
exposition  Case  it  was  held: 

"Is  there  good  reason  why  the  notice  given  hy  the  E^xposltlon  CJompany  to 
exhibitors,  that  It  would  *ln  no  way  be  responsible  for  damages  or  loss  of 
any  kind,  ♦  ♦  ♦  however  originating,*  should  not  be  given  full  eifect 
according  to  Its  terms?    We  perceive  none." 

[2]  The  learned  trial  judge  considered  himself  concluded  by  the 
decision  of  the  Supreme  Court  of  Oklahoma  in  Inland  Compress  Co. 
V.  Simmons,  159  Pac.  262,  where  the  court  said: 

"The  writers  on  tmllments  seem  to  agree  that  the  parties  to  a  bailment  con- 
tract may  regulate  the  responslblUtles  of  the  bailee  by  special  contract." 

But  he  further  held  that  a  contract  by  a  compress  company,  identical 
with  that  in  the  instant  case,  "is  against  the  public  policy  of  the  state 
and  therefore  void."  This  opinion  was  filed  July  11,  1916.  It  will  be 
noticed  that  the  decision  in  that  case  is  not  based  on  any  statute  of 
the  state,  but  on  a  general  proposition  of  law,  declaring  for  the  first 
time  in  the  judicial  history  of  the  state  that  such  a  contract  is  against 
the  public  policy  of  the  state.  The  only  statute  of  the  state  cited  in  the 
opinion  is  section  1109  of  the  Revised  Statutes  of  1910,  which  pro- 
vides: 

*'A  bailee  for  hire  must  use  at  least  ordinary  care  for  the  preservation  of 
tbe  thing  balled' 


i»» 


— which  is  merely  declaratory  of  the  common  law  and  the  general  law 
on  the  subject,  as  was  held  in  Clark  v.  United  States,  supra.  Is  that 
decision,  rendered  long  after  the  contract  involved  was  made,  conclu- 
sive on  the  national  courts  ?  When  a  ruling  of  the  highest  court  of  a 
state  is  controlling,  when  the  same  question  arises  in  an  action  pend- 
ing in  a  national  court  of  that  state,  has  been  determined  by  the  na- 
tional Supreme  Court  so  frequently,  that  it  has  ceased  to  be  an  open 
question.  Like  most  important  legal  principles,  it  has  been  of  gradual 
growth,  until  it  has  finally  become  a  well-established  rule  of  law.  In 
Kuhn  V.  Fairmont  Coal  Co.,  215  U.  S.  349,  360,  30  Sup.  Ct.  140,  143 
(54  L.  Ed.  228),  the  court,  after  a  full  review  of  the  former  rulings  of 
that  court  on  the  subject,  epitomizes  the  law  as  follows : 

**We  take  it,  then,  that  it  is  no  longer  to  be  questioned  that  the  federal 
courts  In  determining  cases  before  them  are  to  be  guided  by  the  following 
roles:  (1)  When  administering  state  laws  and  determining  rights  accruing 
imder  those  laws,  the  Jurisdiction  of  the  federal  court  is  an  Independent  one, 
not  subordinate  to,  but  co-ordinate  and  concurrent  with,  the  jurisdiction  of 
the  state  courts.  (2)  Where,  before  the  rights  of  the  parties  accrued,  certain 
rules  relating  to  real  estate  have  been  so  established  by  state  decisions  as  to 
become  rules  of  property  and  action  in  the  state,  those  rules  are  accepted  by 
the  federal  court  as  authoritative  declarations  of  the  law  of  the  state.  (3) 
But  where  the  law  of  the  state  has  not  been  thus  settled,  It  is  not  only  the 
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right,  but  the  duty,  of  the  federal  court  to  exercise  its  own  judgment,  as  it 
also  always  does  when  the  case  before  it  depends  upon  the  doctrines  of  com- 
mercial law  and  general  Jurisprudence.  (4)  So,  when  contracts  and  trans- 
actions are  entered  into  and  rights  have  accrued  under  a  particular  state  of 
the  local  decisions,  or  when  there  has  been  no  decision  by  the  state  court  on 
the  particular  question  involved,  then  the  federal  courts  properly  claim  the 
right  to  give  effect  to  their  own  Judgment  as  to  what  is  the  law  of  the  state 
applicable  to  the  case,  even  where  a  different  view  has  been  expressed  by  tlie 
state  court  after  the  rights  of  parties  accrued.  But  even  in  such  cases,  for 
the  sake  of  comity  and  to  avoid  confusion,  the  federal  court  should  always 
lean  to  an  agreement  with  the  state  court  if  the  question  is  balanced  wltli 
doubt" 

Applying  these  rules,  giving  full  weight  to  that  part  of  the  decision 
in  the  Kuhn  Case  that,  "for  the  sake  of  comity  and  to  avoid  confusion, 
the  federal  court  should  always  lean  to  an  agreement  with  the  state 
court,  if  the  question  is  balanced  with  doubt,"  we  are  of  the  opinion, 
that  the  law  is  well  settled  that  the  contract  of  bailment  in  the  case 
at  bar  is  valid,  and  not  against  public  policy,  so  far  as  it  aflfects  con- 
tracts entered  into  prior  to  the  decision  in  the  Inland  Compress  Co. 
Case,  and  that  the  court  erred  in  refusing  to  give  the  instructions  here- 
inbefore set  out,  asked  by  the  defendant,  and  charging  the  jury  "that 
the  limitation  of  liability  in  the  warehouse  receipts  was  invalid,  be- 
cause contrary  to  the  public  policy  of  the  state." 

The  cause  is  reversed,  witn  directions  to  grant  a  new  trial  and  pro- 
ceed in  conformity  with  this  opinion. 


(255  Fed.  242) 

SAMPLINER  V.  MOTION  PICTURE  PATENTS  CO.  et  aL 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit    December  11,  1918.) 

No.  13. 

1.  Trial  ^=>177 — ^Effect  op  Motions  by  Both  Parties  fob  DiBEcnoif  of  Ver- 

dict— Finding  of  Facts. 

Motions  by  both  parties  for  a  directed  verdict  are  equivalent  to  a  re- 
quest for  a  finding  of  facts  by  the  court,  and  both  are  concluded  on  the 
facts  so  found  by  direction  of  a  verdict  for  one  of  them. 

2.  Champertt  and  Maintenance  ^=»6(1) — Purchase  of  Claim  by  Attorney 

FROM  CJlient. 

A  purchase  by  an  attorney  from  his  client  of  a  right  of  action  for  tort, 
with  intent  to  sue  thereon,  is  champertous  and  void,  and  the  purchaser 
cannot  maintain  an  action  on  the  assigned  cause  of  action. 

3.  Contracts  €=»108(1) — Legaxjty — Public  Policy. 

The  question  whether  a  contract  is  void,  as  contrary  to  public  policy, 
is  to  be  determined  by  its  general  tendency,  and  if  that  is  opposed  to  the 
interests  of  the  public  the  contract  is  void,  even  though  in  the  particular 
case  the  intent  of  the  parties  may  have  been  good,  and  no  injury  to  the 
public  may  have  resulted. 

4.  Champerty  and  Maintenance  ^=»1 — ^Terms  Diotingxhshed. 

In  "maintenance"  no  personal  profit  is  expected  or  stipulated,  the  mo- 
tive being  simply  to  aid  a  party,  with  money  or  otherwise^  to  prosecute 
or  defend  his  suit;    while  in  **champerty**  there  is  a  bargain  with  the 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  hi  all  Key-Numbered  Diseets  A  Indexes 
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plaintiff  or  defendant  by  which  the  diampertor  Is  to  carry  on  the  suit  at 
his  own  expense,  and  is  to  derive  some  profit  out  of  the  thing  sued  for. 
if  he  prevails. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Champerty;   Maintenance.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  EHstrict  of  New  York. 

Action  at  law  by  Joseph  H.  Sampliner  against  the  Motion  Picture 
Patents  Company  and  others.  Judgment  for  defendants,  and  plain- 
tiflF  brings  error.    Affirmed. 

For  opinion  below,  see  243  Fed.  277. 

The  action  is  brought  by  the  plaintiff  as  assignee  of  the  Lake  Shore  Film 
&  Supply  CJompany  (hereinafter  called  the  Lake  Shore  Company)  under  the 
Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c  647,  26  Stat  209  [Comp.  St.  §§ 
8820-8823,  8827-8830]),  to  recover  treble  damages  for  injuries  alleged  to  have 
been  sustained  by  the  business  and  property  of  the  Lake  Shore  Company. 
The  plaintiff  is  a  citizen  of  the  state  of  Ohio,  and  is  and  has  been  for  the 
last  25  years  an  attorney  at  law  practicing  in  the  courts  of  that  state. 

The  Lake  Shore  Company  is  a  corporation  organized  under  the  laws  of 
the  state  of  Ohio,  having  its  principal  place  of  business  in  the  city  of  Cleve- 
land. Since  its  incorporation  it  has  been  engaged  in  the  business  of  dealing 
in  positive  motion  picture  films  or  subjects,  and  also  in  projecting  machines 
and  appliances,  used,  sold,  and  leased  in  connection  with  motion  picture  ex- 
hibitions. 

The  bill  of  complaint  is  long  and  complicated,  and  occupies  60  printed 
pages  of  the  record.  It  narrates  the  various  steps  taken  by  the  defendants 
In  their  alleged  attempt  to  drive  the  Lake  Shore  Company  out  of  business, 
and  to  ruin  and  destroy  its  good  will  and  its  assets.  It  is  alleged  that  because 
of  this  conspiracy  it  became  necessary  for  the  Luke  Shore  Company  to  employ 
l^ral  assistance  and  that  it  became  obligated  to  pay  $5,000.  On  December  28, 
1911,  the  T^ake  Shore  Company  assigned  to  the  plaintiff  all  of  its  right,  title, 
and  interest  in  any  and  all  of  its  claims  for  damages  against  the  defendants, 
or  any  of  them,  by  reason  of  their  acts  and  conduct. 

The  plaintiff  sues  as  an  assignee  of  the  Lake  Shore  Company  to  recover 
$750,000,  alleging  that  the  company  had  been  injured  in  its  business  up  to 
December  28,  1911,  to  the  extent  of  $250,000,  and  that  by  reason  thereof  he  is 
entitled  under  the  Sherman  Anti-Trust  Act  of  July  2,  1890,  and  the  Act  of 
Congress  of  Oct.  15,  1914  (38  Stat  730,  c.  323),  amendatory  thereof,  to  treble 
damages,  making  the  sum  of  $750,000. 

The  defendants  In  their  answer  set  up  two  affirmative  defenses — the  statute 
of  limitations  and  champerty.  As  respects  the  latter  it  "alleges,  upon  infor- 
mation and  belief,  that  at  the  time  of  said  alleged  purchase,  it  was,  and  is 
now,  the  law  of  the  state  of  Ohio  that  an  attorney  who  purchased  a  demand 
with  full  knowledge  and  notice  that  the  same  was  contested  and  would  be 
litigated,  and  with  the  intent  and  for  the  purpose  of  bringing  an  action  there- 
on, was  guilty  of  maintenance  and  champerty,  and  got  no  title  to  such  demand 
by  such  purchase  which  could  be  enforced  either  at  law  or  in  equity,  and  that 
the  same  was  at  said  time,  and  still  is,  the  law  of  the  state  of  New  York ;  al- 
leges, upon  information  and  belief,  that  the  plaintiff  purchased  the  demand 
set  forth  in  the  complaint  with  full  knowledge  and  notice  that  the  same  was 
contested  and  would  be  litigated,  and  with  the  intent  and  for  the  purpose  of 
bringing  action  thereon." 

On  May  22,  1917,  an  order  was  entered  granting  a  separate  trial  on  the 
issue  of  champerty,  and  providing  that,  if  the  judgment  of  the  court  or  the 
verdict  of  the  jury  on  that  issue  should  be  in  favor  of  the  plaintiff,  the  trial 
of  the  other  issues  should  be  set  for  the  June  or  October  term.  The  case 
came  on  for  trial  on  the  issue  of  champerty  on  May  29,  1917.  Testimony  was 
taken  on  behalf  of  the  plaintiff,  and  at  the  conclusion  thereof  the  defendants 
moved  for  the  direction  of  a  verdict,  on  the  ground  that  the  agreement  under 
which  the  plaintiff  brought  his  action  is  champertous  and  void.    The  plaintiff 
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also  asked  for  a  direction  of  a  verdict  The  court  directed  a  verdict  for  the 
defendant.  Judgment  was  entered  accordingly  on  July  12,  1917,  which  was 
in  certain  particulars  amended  on  S^tember  5,  1917. 

The  plaintiff  brings  the  case  here  on  writ  of  error.  He  assigns  63  errors, 
and  the  assignment  of  errors  covers  104  printed  pages  of  the  record. 

Rogers  &  Rogers,  of  New  York  City  (Gustavus  A.  Rogers  and  Saul 
E.  Rogers,  both  of  New  York  City,  John  G.  White,  of  Cleveland, 
Ohio,  and  C.  A.  Neif,  Joseph  Walker  Magrauth,  and  Nathan  Frankel, 
all  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Seabury,  Massey  &  Lowe,  of  New  York  City  (Samuel  Seabury, 
William  M.  Seabury,  and  Frank  de  R.  Storey,  all  of  New  York  City, 
of  counsel),  for  defendants  in  error  Smith  and  Vitagraph  Co.  of  Amer- 
ica. 

George  F.  Scull,  of  New  York  City  (Robert  H.  McCarter,  of  New- 
ark, N.  J.,  of  counsel),  for  defendants  in  error  Thomas  A.  Edison, 
Inc.,  Dyer,  and  Pelzer. 

Coudert  Bros.,  of  New  York  City  (Samuel  Seabury  and  Charles 
B.  Samuels,  both  of  New  York  City,  of  counsel),  for  defendants  in  er- 
ror Berst  and  Pathe  Freres. 

Charles  F.  Kingsley,  of  New  York  City,  for  defendants  in  error 
Motion  Picture  Patents  Co.,  Kennedy,  Marvin,  and  Biograph  Co. 

Gifford,  Hobbs  &  Beard,  of  New  York  City  (Alfred  P.  W.  Seaman, 
of  New  York  City,  of  counsel),  for  defendant  in  error  Kalem  Co., 
Inc. 

Dwight  McDonald,  of  New  York  City,  for  defendant  in  error  Wa- 
ters. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
only  question  it  is  necessary  for  us  to  consider  is  whether  the  assign- 
ment of  December  28,  1911,  is  champertous  and  void.  If  it  is  void, 
the  plaintiff  cannot  maintain  his  action.  If  it  is  not  void,  the  judg- 
ment must  be  reversed.    The  assignment  states  that — 

"For  value  received  the  Lake  Shore  *  *  *  CJompany  •  •  •  hereby 
sells,  assigns,  and  transfers  to  J.  H.  Sampllner  all  of  its  rights  and  interests 
in  and  to  any  and  all  damages  which  it  has  sustained  and  suffered  by  reason 
of  injury  to  its  business,  because  of  the  unlawful  combination  and  monopoly 
in  restraint  of  interstate  commerce,  and  in  violation  of  the  Sherman  Anti-Trust 
Act,  brought  about,  engaged  in  and  as  a  result  of  the  unlawful  agreement 
by  and  between  the  Motion  Picture  Patents  Company;  ♦  ♦  ♦  all  of  said 
parties  having  conspired  together  for  the  purpose  of  ruining  and  destroying 
the  business  of  the  Lake  Shore  *  ♦  ♦  CJompany,  and  contrary  to  and  in 
violation  of  the  Sherman  Anti-trust  Act    ♦     ♦    ♦  " 

The  testimony  shows  that  the  plaintiff  had  rendered  legal  services 
to  the  assignor  as  its  general  counsel  in  connection  with  the  difficul- 
ties in  which  it  found  itself  with  the  defendants,  and  that  those  serv- 
ices extended  over  a  period  from  July,  1910,  to  December,  1911.  The 
plaintiff  regarded  the  reasonable  value  of  his  services  as  worth  from 
$8,000  to  $10,000.  On  December  10,  1911,  he  was  asked  by  the  pres- 
ident of  the  Lake  Shore  Company  whether  he  would  be  willing  to  bring 
suit  against  the  defendants,  and  that  he  replied  that  he  would  bring 
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the  suit,  being  satisfied  that  the  company  had  a  valid  claim,  and  that 
it  would  cost  from  $8,000  to  $10,000.  He  was  informed  by  the  presi- 
dent of  the  company  that  it  had  been  losing  money  very  heavily,  and 
it  was  absolutely  impossible  for  it  to  undertake  any  litigation  of  that 
kind.  He  was  asked  what  the  company  already  owed  him,  and  re- 
plied in  the  neighborhood  of  $9,000  or  $10,000.  He  was  told  the  com- 
pany did  not  have  the  money  and  could  not  pay  him,  and  thereupon 
he  said  that,  if  the  company  would  pay  him  $5,000  in  cash,  he  would 
cancel  the  indebtedness.  After  some  reflection  the  president,  Mr. 
Mandelbaum,  told  him  that  the  corporation  would  transfer  to  him  all 
rights  it  had  against  the  defendants,  if  he  would  be  willing  to  accept 
it  as  a  satisfaction  of  the  company's  indebtedness  to  him.  The  plain- 
tiflF  told  him  that  he  would  think  it  over  and  give  him  an  answer.  Aft- 
er a  few  days'  reflection  the  plaintiff  expressed  a  willingness  to  accept 
the  assignment,  and  was  told  that  the  board  of  directors  wanted  to 
know  whether,  if  they  made  the  assignment,  the  plaintiff  would  as  a 
part  of  the  consideration  defend  the  company  and  its  officers  in  case 
any  suit  was  brought  against  them  in  matters  growing  out  of  their 
difficulties  with  the  defendants.  He  agreed  to  do  this,  and  the  assign- 
ment was  executed. 

It  appears,  therefore,  that  the  assignment  originated,  not  with  the 
plaintiflF,  but  with  the  Lake  Shore  Company,  and  that  the  consideration 
for  the  agreement  involved  the  payment  of  a  past  indebtedness,  as  well 
as  for  future  services  of  a  professional  character.  It  is  also  to  be  noted 
that  the  invalidity  of  the  assignment  is  set  up,  not  by  the  client,  the 
assignor,  who  has  at  no  time  sought  to  repudiate  it,  but  by  third  par- 
ties, between  whom  and  the  plaintiff  no  fiduciary  relations  have  ex- 
isted. 

At  common  law  no  right  of  action,  whether  a  right  in  rem  or  a  right 
in  personam,  whether  it  arose  ex  contractu  or  ex  delicto,  was  assign- 
able. Lord  Coke  wrongly  attributed  the  rule  to  the  doctrine  of  main- 
tenance and  the  aversion  to  the  "multiplying  of  contentions  and  suits." 
Lampets'  Case,  10  Rep.  48a.  The  rule  is  older  than  the  doctrine  of 
maintenance  in  English  law.  As  Professor  Ames,  in  his  Lectures  on 
L^al  History,  211,  212,  pointed  out,  the  reason  for  the  rule  is  in  the 
fact  that  a  chose  in  action  always  presupposes  a  personal  relation  be- 
tween two  individuals  and  that  personal  relation  cannot  be  assigned. 
And  see  Pollock  on  Contracts  (5th  Ed.)  206;  Holmes,  Common  Law, 
340,  341 ;  2  Spence,  Eq.  Jur.  850.  But  the  courts  of  equity  always 
recognized  the  assignment  of  choses  in  action,  and  in  England  and  in 
this  country  generally  statutes  have  been  passed  which  have  modified 
the  rule  that  choses  in  action  are  not  assignable  at  law.  So  that  now 
rights  of  action  arising  ex  contractu  and  those  arising  ex  delicto,  but 
not  for  personal  torts,  are  assignable.  The  right  of  action  which  the 
Lake  Shore  Company  claimed  to  have  for  the  damages  it  sustained 
by  reason  of  the  tortious  acts  of  the  defendants  was  assignable.  In 
United  Copper  Securities  Co.  v.  Amalgamated  Copper  Co.,  232  Fed. 
574,  577,  146  C.  C.  A.  532,  this  court  held  that  a  right  of  action  for 
property  injuries  based  on  a  violation  of  the  Sherman  Act,  and  brought 
under  section  7  for  treble  damages,  is  assignable. 


206  1G8  CCA.  REPORTS 

• 

But,  assuming  that  the  right  is  assignable,  was  there  anything  in 
the  relations  existing  between  the  Lake  Shore  Company  and  the  plain- 
tiff which  made  it  nonassignable  as  between  them.  It  appears  that  a 
suit  was  brought  in  the  EWstrict  Court  of  the  United  States  for  the 
Northern  District  of  Ohio  to  restrain  the  prosecution  of  any  action 
based  upon  the  assignment,  it  being  claimed  that  the  cause  of  action 
was  nonassignable,  and  that  relief  was  refused  on  the  ground  that  if 
it  were  nonassignable  as  claimed  the  defense  was  as  available  at  law 
as  in  equity.  This  was  carried  on  appeal  to  the  Circuit  Court  of  the 
Sixth  Circuit,  which  affirmed  the  court  below.  General  Film  Co.  v. 
Sampliner,  252  Fed.  443,  164  C.  C.  A.  367. 

While  there  is  a  liberty  of  contract,  which  in  this  country  is  pro- 
tected by  constitutional  provisions,  yet  the  right  of  parties  to  make 
contracts  may  be  in  a  measure  restricted  by  the  relations  which  exist 
between  them  as  in  the  case  of  a  trustee  and  cestui  que  trust,  guardian 
and  ward,  parent  and  child,  and  attorney  and  client.  The  general 
rule  of  public  policy  which  discountenances  transactions  between  per- 
sons who  are  situated  in  a  confidential  relation  towards  each  other  is 
regarded  as  applying  with  particular  force  to  attorneys  at  law,  and 
they  are  restricted  in  dealing  with  those  with  whose  interests  they  are 
intrusted.  This  is  not  only  because  they  are  officers  of  the  court,  but 
also  because  of  the  fiduciary  relation  in  which  they  stand  to  their  cli- 
ents and  the  great  influence  they  exert  over  their  minds.  The  courts 
in  some  cases  have  gone  so  far  as  to  say  that  a  gift  from  a  client  to 
his  attorney  during  the  continuance  of  the  relation  is  absolutely  void. 
These  cases  go,  not  upon  the  ground  of  the  inability  of  the  client  to 
make  the  gift,  but  upon  the  inability  of  the  attorney  to  accept  it. 
Holman  v.  Loynes,  4  De  G.,  M  &  G.  270;  Morgan  v.  Minott,  6  Ch. 
Div.  638;  Powell  v.  Powell  (1900)  1  Ch.  243;  Greenfield's  Estate, 
14  Pa.  489,  506.  In  other  cases  the  gift  has  not  been  regarded  as  void 
ipso  facto,  but  it  has  been  viewed  with  the  greatest  suspicion,  and  the 
burden  has  been  placed  on  the  attorney  to  show  the  utmost  good  faith 
and  freedom  from  all  undue  influence.  Nesbit  v.  Lockman,  34  N.  Y. 
167;  Bolles  v.  O'Brien,  63  Fla.  342,  354,  59  South.  133;  Whipple 
V.  Barton,  63  N.  H.  613,  3  Atl.  922. 

The  law  is  well  settled  that  if  an  attorney  purchases  any  property 
belonging  to  his  client — not  property  which  is  at  the  time  in  litigation — 
the  transaction  is  viewed  with  suspicion,  and  he  assumes  the  heavy 
burden  of  proving  that  the  transaction  is  characterized  by  the  utmost 
fairness  and  good  faith,  and  not  tainted  with  fraud  or  undue  influ- 
ence, and  that  the  client  acted  upon  the  fullest  information  and  advice. 
But  when  he  acquires  the  title  to  property  which  is  at  the  time  in 
litigation,  or  which  is  about  to  come  into  litigation,  it  is  a  still  more 
serious  matter. 

The  common  law  from  a  very  eariy  period  made  it  a  crime,  des- 
ignated as  common  barratry,  to  induce  others  to  commence  even 
just  suits,  if  done  with  an  oppressive  motive,  and  it  punished  the  of- 
fender by  fine  and  imprisonment.  And  by  St.  12  Geo.  I,  c.  29,  it  was 
enacted  that  if  any  one  who  was  convicted  of  common  barratry  prac- 
ticed as  an  attorney  or  solicitor  in  any  suit  he  should  be  transported 
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for  seven  years.  And  so  the  common  law  also  punished  as  a  crime 
the  offense  of  maintenance,  which  is  described  by  Blackstone  as  "an 
ofiicious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party  with  money  or  otherwise  to  prosecute 
or  defend  it."  4  Blackstone,  135.  This  he  declares  is  an  offense 
against  public  justice,  as  it  keeps  alive  strife  and  contention,  and  per- 
verts the  remedial  process  of  the  law  into  an  engine  of  oppression. 
Champerty,  a  species  of  maintenance,  was  also  punished  by  the  com- 
mon law. 

'^t  signifies,"  Blackstone  says,  **the  purchasing  of  a  suit,  or  right  of  suing : 
a  pra(*tice  so  much  abhorred  by  our  law  that  it  is  one  main  reason  why  a 
iikose  in  action,  or  thing  of  which  one  hath  the  right,  but  not  the  possession,  is 
not  assignable  at  common  law,  because  no  man  should  purchase  any  pretense 
to  sue  in  another's  right  These  pests  of  civil  society,  that  are  perpetually  en- 
deavoring to  disturb  the  repose  of  their  neighbors,  and  officiously  interfering 
in  other  men's  quarrels,  even  at  the  hazard  of  their  own  fortunes,  were  severe- 
ly animadverted  on  by  the  Roman  law ;  *Qui  improbe  coeunt  in  alienam  litem, 
ut  quic  quid  ex  condemnatione  in  rem  ipsius  redactum  fuerit  inter  eos  commu- 
nlcaretur,  lege  Julia  de  vi  privata  tenentur.*  Those  who  knavishly  interfere 
in  other  men's  suits,  for  the  purpose  of  sharing  whatever  may  be  awarded  by 
the  verdict,  are  liable  to  the  Julian  law  de  vi  privata  (of  secret  Influence) ; 
and  they  were  punished  by  the  forfeiture  of  a  third  part  of  their  goods,  and 
perpetual  infamy." 

In  Sherman's  Roman  Law  in  the  Modem  World,  vol.  2,  p.  456,  it 
is  said: 

**An  agreement  with  a  client  that  remuneration  for  conducting  his  law 
suit  should  be  a  certain  portion  of  the  proceeds  (pactum  de  quota  litis)  was 
forbidden;  an  advocate  making  such  an  agreement  was  disbarred.  This 
Roman  prohibition,  designed  to  uphold  the  honor  of  the  legal  profession,  has 
exerted  a  strong  influ^ice  In  modem  law." 

And  see  Mackenzie's  Roman  Law,  p.  446. 

[4]  In  maintenance  no  personal  profit  is  expected  or  stipulated. 
The  motive  is  simply  to  aid  a  party,  with  money  or  otherwise,  to 
prosecute  or  defend  his  suit.  Spicer  v.  Jarrett,  61  Tenn.  (2  Baxt.) 
454,  457.  And  in  champerty  there  is  a  bargain  with  the  plaintiff  or 
defendant  by  which  the  champertor  is  to  carry  on  the  suit  at  his  own 
expense  and  is  to  derive  some  profit  out  of  the  thing  sued*  for  if  he 
prevails.  Roberts  v.  Cooper,  20  How.  467,  484,  15  L.  Ed.  969;  Bree- 
den  v.  Frankford  Marine,  etc..  Insurance  Co.,  220  Mo.  327,  119  S.  W. 
576.  And  see  1 1  C.  J.  234.  And  a  champertous  agreement  is  of  course 
void  and  unenforceable. 

In  Peck  V.  Heurich  (1897)  167  U.  S.  624,  630,  17  Sup.  Ct.  927,  929 
(42  L.  Ed.  302),  the  Supreme  Court  declared  that — 

"According  to  the  common  law,  as  generally  recognized  in  the  United  States, 
wherever  it  has  not  been  modified  by  statute,  and  certainly  as  prevailing  in 
the  District  of  Columbia,  an  agreement  by  an  attorney  at  law  to  prosecute  at 
bis  own  expense  a  suit  to  recover  land  in  which  he  personally  has  and  claims 
no  title  or  interest,  present  or  contingent,  in  consideration  of  receiving  a  certain 
proportion  of  what  he  may  recover,  is  contrary  to  public  policy,  unlawful, 
and  void,  as  tending  to  stir  up  baseless  litigation." 

The  plaintiff  contended  in  this  court  that,  as  his  assignor  was  not 
objecting  to  the  validity  of  the  assignment  on  the  ground  of  inade- 
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quacy  of  consideration,  the  objection  certainly  could  not  be  raised  by 
a  third  party.  We  may  concede  that  ordinarily  the  validity  of  an 
assignment  cannot  be  attacked  by  third  parties  pn  the  ground  of  in- 
adequacy of  consideration.  As  between  an  assignor  and  an  assignee, 
if  the  inadequacy  of  the  consideration  is  sufficient  to  shock  the  con- 
science of  a  chancellor,  it  may  be  in  some  cases  sufficient  ground  for 
setting  a  transaction  aside.  But  the  wrong  in  such  cases  is  a  private 
wrong  to  the  assignor,  and  third  parties  are  without  standing  to  com- 
plain. And  if  assignor  and  assignee  stand  in  a  fiduciary  relation  there 
is  still  no  right  in  third  persons  to  allege  the  invalidity  of  the  assign- 
ment solely  on  that  ground.  But  the  weakness  of  this  contention  in 
this  case  lies  in  the  fact  that  the  question  here  is  not  between  the  plain- 
tiff and  the  defendants  alone.  If  it  were,  the  argument  advanced  might 
be  conclusive.  The  question  is  one  of  public  policy,  and  upon  that 
ground  the  decision  rests. 

The  plaintiff  argued  in  this  court  and  in  the  court  below  that  the 
consideration  for  the  assignment  of  the  Lake  Shore  G)mpany's  cause 
of  action  was  the  extinguishment  of  a  precedent  debt  due  from  the 
assignor  and  that  therefore  the  assignment  was  valid  and  not  champer- 
tous.  If  his  premise  is  correct,  there  is  very  respectable  authority 
which  would  support  his  conclusion.  Professor  Ames  in  his  Lectures 
on  Legal  History,  258,  note  1,  states  that — 

''The  distinction  was  established  at  an  early  period,  that  the  grant  of  a 
power  of  attorney  to  a  creditor  was  not  maintenance  while  a  similar  grant 
to  a  purchaser  or  donee  was  maintenance.  34  Hen.  VI,  30,  15;  37  Hen.  VI, 
13-3;  15  Hen.  VII,  2-3;  South  v.  Marsh  (1590)  3  Leon.  234;  Harvey  v. 
Beekman  (1600)  Noy,  52.  As  late  as  1667-1672,  the  same  distinction  prevailed 
also  in  equity." 

In  1  Bacon's  Abridg.  360,  361,  referring  to  champerty  it  is  said 
that— 


**A  grant  of  part  of  a  thing  in  suit,  made  in  consideration  of  a  precedent 
debt  is  not  within  the  meaning  of  the  statute,  Imt  such  only  as  is  made  in 
consideration  of  maintenance." 

And  again: 

"But  neither  a  conveyance  executed,  pending  a  plea,  in  pursuance  of  a  pre- 
cedent bargain    •    ♦    ♦    are  within  the  meaning  of  the  statute." 

In  1 1  C.  J.  247,  the  law  is  stated  as  follows : 

"A  grant  or  assi^mment  of  an  interest  in  the  subject-matter  of  the  suit, 
made  by  the  client  to  his  attorney  in  consideration  of  a  precedent  debt,  is  not 
contrary  to  public  policy  or  champertous.  Nor  is  it  made  so  by  a  statute 
which  prohibits  an  attorney  from  buying  a  thing  in  action  with  intent  to 
bring  an  action  thereon,  except  in  payment  for  services  rendered." 

In  Tapley  v.  Coffin,  12  Gray  (Mass.)  420  (1859),  an  attorney  and 
client  agreed  that  the  attorney  was  entitled  to  $1,240  for  past  serv- 
ices and  that  he  should  have  $400  in  full  satisfaction  for  future  serv- 
ices in  certain  suits.  And  in  order  to  secure  the  payment  of  these 
sums  the  client  assigned  to  the  attorney  his  share  in  his  father's  estate 
then  under  administration,  and  it  was  agreed  that  the  attorney  should 
collect  and  receive  the  same  and  after  deducting  the  necessary  ex- 
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penses  and  sums  of  $1,240  and  $400  pass  over  to  the  client  the  resi- 
due.   The  court  sustained  the  legality  of  the  agreement  and  said : 

"It  does  not  present  a  case  of  champerty  or  maintenance." 

In  Jordan  v.  Gillen,  44  N.  H.  424  (1862),  the  client  assigned  to 
his  attorney  a  cause  of  action  sounding  in  tort,  the  consideration  be- 
ing the  discharge  of  a  precedent  debt  due  from  the  client  to  the  at- 
torney. The  transaction  was  held  to  be  not  invalid  and  that  the  at- 
torney would  have  the  right  to  enforce  the  claim. 

The  New  York  statute  laws  of  1818  made  the  purchase  of  a  chose 
in  action  by  an  attorney  a  ground  of  defense  against  a  suit  upon  it, 
but  where  it  was  received  bona  fide  in  payment  of  an  antecedent 
debt  it  was  allowed  by  a  proviso  in  the  statute.  See  Watson's  Ex- 
ecutors V.  McLaren,  19  Wend.  (N.  Y.)  557,  565  (1838),  affirmed  in 
26  Wend.  (N.  Y.)  425,  37  Am.  Dec.  260. 

[1]  But  the  difficulty  with  all  this  is  that  this  court  cannot  accept 
the  plaintiffs  premise  and  hold  that  the  consideration  for  this  assign- 
ment was  a  precedent  debt  which  was  thereby  extinguished.  At  the 
close  of  the  plaintiff's  case  in  the  court  below,  when  counsel  for  de- 
fendants rested  and  asked  for  the  direction  of  a  verdict,  the  plaintiff's 
counsel  stated  to  the  court  the  issue  as  follows : 

''The  defense  is  that  this  plaintiff's  title  is  void  because  he  purchased  this 
cause  of  action  with  the  intent  to  sue  thereon.  It  now  appears  uncontradicted, 
from  the  evidence,  that  instead  of  having  purchased  this  cause  of  action,  that 
it  was  assigned  to  him  under  a  bona  fide  assignment  for  an  antecedent  indebt- 
edness owing  to  him  for  services  which  he  had  performed  for  the  corporation.'* 

This  being  the  issue  as  the  plaintiff's  counsel  understood  it,  and  which 
was  not  controverted  by  defendants,  the  plaintiff  and  defendants  each 
moved  for  a  directed  verdict  in  their  favor.  There  was  the  plaintiff's 
testimony  which,  if  the  court  accepted  it,  would  have  justified  a  find- 
ing that  the  cause  of  action  was  assigned  for  an  antecedent  indebted- 
ness. There  was  other  testimony  from  which  a  court  might  infer 
otherwise.  No  bill  had  ever  been  rendered  by  the  plaintiff  to  the 
Lake  Shore  Company  for  the  legal  services  the  plaintiff  says  he  ren- 
dered between  July,  1908,  and  December,  1911,  and  no  demand  of 
pa3mient  had  been  at  any  time  made.  No  entry  had  been  made  in  the 
Lake  Shore  Company's  minute  book,  either  of  the  making  of  this  as- 
signment or  of  a  meeting  of  the  directors  at  which  this  assignment 
was  discussed  or  authorized.  No  disclosure  of  this  assignment  was 
made  to  the  Mutual  Film  Company  to  which,  in  March,  1912,  the 
Lake  Shore  Company  sold  all  its  assets,  notwithstanding  the  fact  that 
the  president  of  the  latter  company  entered  the  employ  of  the  Mutual 
Film  Company  as  general  manager  at  that  time,  and  remained  with 
it  m  that  capacity  until  March,  1913.  The  above  facts  are  disclosed  by 
the  testimony  of  the  plaintiff's  own  witnesses.  The  weight  to  be  given 
to  the  testimony  and  the  inferences  to  be  drawn  from  it  were  for  the 
court  to  determine,  in  view  of  the  request  made  by  each  side  to  direct 
a  verdict  in  their  favor.  This  was  equivalent  to  a  request  for  a  find- 
ing of  fact  and  as  the  court  directed  the  jury  to  find  a  verdict  for  one 
of  them,  both  are  concluded  on  the  facts  so  found.  Beuttell  v.  Ma- 
les C.C.A.— 14 
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gone,  157  U.  S.  154,  15  Sup.  Ct.  566,  39  L.  Ed.  654.    In  the  case  at 
bar  the  trial  court  said : 

"Both  sides  having  moved  for  a  direction  of  a  verdict,  I  find  as  a  fact  that 
the  plaintiff  purchased  this  cause  of  action  with  intent  to  sue  thereon." 

He  accordingly  directed  a  verdict  for  the  defendants. 

[2]  This  court  is  therefore  not  at  liberty  to  review  the  trial  court's 
findings  of  fact,  but  is  as  much  concluded  as  it  would  be  by  a  verdict 
of  the  jury.  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481.  37 
L.  Ed.  373;  Runkle  v.  Bumham,  153  U.  S.  216,  14  Sup.  Ct.  837,  38 
L.  Ed.  694.  And  we  must  dispose  of  this  case  upon  the  theory  that 
the  plaintiff  did  not  in  fact  take  this  assignment  to  extinguish  a  pre- 
cedent debt,  but  that  he  purchased  it  for  the  purpose  of  suing  on  it ; 
that  he,  an  attorney  at  law,  purchased  from  his  client  for  $5,000  a  cause 
of  action  which  he  values  at  $750,000.  The  question  we  must  an- 
swer, therefore,  is  whether  the  law  sanctions  such  a  transaction  be- 
tween parties  standing  in  the  confidential  relation  of  attorney  and 
client.    We  are  satisfied  that  the  common  law  does  not  sanction  it. 

In  Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas.  26,  44,  Lord  Chancel- 
lor Westbury  used  language  which  this  court  heartily  approves  and 
gladly  adopts. 

^'There  is  no  relation  known  to  society,"  he  said,  **of  the  duties  of  which 
it  is  more  incumbent  upon  a  court  of  justice  strictly  to  require  a  faithful 
and  honorable  observance,  than  the  relation  between  solicitor  and  client ;  and 
I  earnestly  hope  that  this  case  will  be  one  of  the  many  which  vindicate  that 
rule  of  duty  which  has  always  been  laid  clown,  namely,  that  a  solicitor  shall 
not,  in  any  way  whatever,  in  respect  to  the  subject  of  any  transactions  in 
the  relations  between  him  and  his  client,  make  gain  to  himself  at  the  ex- 
pense of  his  client,  beyond  the  amount  of  the  Just  and  fair  professional  re- 
munei*ation  to  which  he  is  entitled." 

In  1823  Chief  Justice  Swift,  of  Connecticut,  published  Swift's  Di- 
gest, a  famous  work  in  its  time,  and  in  volume  2,  p.  57,  said  that  the 
purchase  of  a  lawsuit  by  an  attorney  is  champerty  in  its  most  odious 
form.    And  he  added  that — 

"As  a  sworn  minister  of  the  courts  of  justice,  the  attorney  ought  not  to  be 
permitted  to  avail  himself  of  the  knowledge  he  acquires  in  his  professional 
character  to  speculate  in  lawsuits." 

It  is  said,  however,  that  this  assignment  was  made  in  Ohio ;  that  the 
assignor  was  an  Ohio  corporation;  that  the  assignee  was  domiciled  in 
Ohio;  that  apparently  there  was  at  the  time  no  intention  of  bringing 
suit  on  the  assignment  elsewhere  than  in  Ohio ;  that  whether  the  lex  loci 
contractus  or  tlie  lex  loci  solutionis  is  to  determine  the  validity  of  the 
assignment  that  law  in  this  case  is  the  law  of  Ohio.  There  is  no  disa- 
greement on  either  side  on  this  phase  of  the  subject.  We  have  examin- 
ed the  cases  in  Ohio,  and  we  have  been  unable  to  discover  that  the  ques- 
tion which  this  case  presents  has  been  passed  upon  by  the  courts  of  that 
state,  or  that  there  is  anything  in  the  statutes  of  the  state  or  in  the  deci- 
sions of  its  highest  court  which  should  lead  us  to  think  that  by  the  law 
of  that  state  the  assignment  is  valid.  The  case  of  Reece  v.  Kyle,  49 
Ohio  St.  475,  31  N.  E.  747,  16  L.  R.  A.  723  (1892)  is  certainly  clearly 
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distinguishable  in  its  facts  from  the  case  at  bar.  The  agreement  the 
attorney  and  client  made  in  that  case  involved  an  assignment  by  the 
client  to  the  attorney  of  a  judgment  obtained  by  the  attorney  for  the 
client;  it  being  agreed  that  the  attorney  should  render  legal  services 
in  an  effort  to  collect  the  judgment,  and  that  he  would  advance  costs 
and  expenses  involved  in  the  proceeding,  one-half  of  which  was  to  be 
repaid  by  the  client  in  case  of  failure,  and  in  case  of  success  the  net 
proceeds  of  the  judgment  were  to  be  equally  divided  between  them. 
It  is  apparent  that  the  assignment  was  for  the  purpose  of  security  and 
to  provide  for  the  payment  of  the  costs  and  expenses,  including  the 
attorney  fees.  It  does  not  appear  what  the  proportion  was  between  the 
consideration  advanced  by  the  attorney  and  the  share  of  the  judgment 
he  was  to  receive  as  a  fee.  The  agreement  was  held  valid  and  not 
champertous.  But  the  opinion  of  the  court  clearly  indicates  we  think 
that  it  would  not  have  sustained  such  an  agreement  as  the  one  now 
in  suit.    For  the  court  used  the  following  language: 

"The  conduct  of  attorneys  Is  subject  to  proper  scrutiny  by  the  courts.  The 
maintenance  of  a  high  character  for  dignity  and  integrity  on  their  part,  is 
essential  to  the  security  of  community,  and  the  due  administration  of  justice. 
Any  inlraction  of  the  letter  of  this  statute  [the  penal  statute  of  February  10. 
1824]  would  entail  its  penal  consequences  upon  an  offending  attorney,  and  the 
courts  would  not  hesitate  to  hold  void  any  contract  violatlTe  of  its  spirit, 
whether  coming  within  the  strict  letter  or  not.  So,  too,  the  courts  have  been, 
and  continue  to  be,  careful  not  to  sanction  contracts  which  appear  to  encourage 
a  gambling  spirit,  one  leading  to  the  prosecution  of  pretended  or  obsolete 
daims,  for  a  possible  high  reward." 

In  Davy  v.  Fidelity  &  Casualty  Ins.  Co.,  78  Ohio  St.  256,  85  N.  E. 
5(H,  17  L.  R.  A.  (N.  S.)  443,  125  Am.  St.  Rep.  694  (1908),  the  court 
held  that,  while  a  contract  for  an  attorney's  fee  contingent  on  the 
amount  to  be  recovered  is  ordinarily  valid  in  that  state,  still  if  the  con- 
tract i^  such  as  will  prevent  the  client  from  settling  his  claim  without 
the  consent  of  the  attorney,  it  is  champertous  and  voidable  at  the  op- 
tion of  the  client,  and  its  illegality  will  avail  in  any  action  against  a 
third  party  which  is  based  on  the  contract. 

And  the  courts  of  Ohio  hold  that  a  contract  is  champertous  and 
void  where  a  client  and  his  attorney  agree  that  the  latter  may  pros- 
ecute the  suit  in  his  own  name  and  at  his  own  risk  and  cost,  and 
which  deprives  the  client  of  the  right  to  control  or  compromise  the 
suit,  and  which  gives  the  attorney  a  contingent  fee  to  be  deducted  from 
the  proceeds  of  the  suit  and  is  dependent  upon  the  success  thereof. 
Brown  v.  Ginn,  66  Ohio  St.  316,  64  N.  E.  123.  See  Steward  v.  Welch, 
41  Ohio  St.  483;  Pennsylvania  Co.  v.  Lombardo,  49  Ohio  St.  1,  5, 
29  N.  E.  573,  14  L.  R.  A.  785 ;  Railroad  Co.  v.  Volkert,  58  Ohio  St. 
362,  50  N.  E.  924. 

[3]  The  question  whether  an  agreement  is  void  on  the  ground  that 
it  is  contrary  to  public  policy  is  to  be  determined  by  its  general  ten- 
dency. If  that  is  opposed  to  the  interests  of  the  public,  the  agreement 
is  void,  even  though  in  the  particular  case  the  intent  of  the  parties 
may  have  been  good  and  no  injury  to  the  public  may  have  resulted. 
Woodstock  Iron  Co.  v.  Richmond,  etc.,  Extension  Co.,  129  U.  S. 
643,  9  Sup.  Ct.  402,  32  L.  Ed.  819;  Oscanyan  v.  Winchester  Repeat- 
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ing  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539;  TAegmre  v.  Corwinc, 
101  U.  S.  108,  25  L.  Ed.  899.  As  was  said  by  Chief  Justice  Prentice 
in  Connors  v.  Connolly,  86  Conn.  641,  656,  86  Atl.  600,  605  (45  L. 
R.  A.  [N.  S.]  564) : 

**It  matters  not  that  any  particular  contract  is  free  from  any  taint  of  actual 
fraud,  oppression,  or  corruption.  The  law  looks  to  the  general  tendency  of 
such  contracts." 

See  Greenhood  on  Public  Policy,  p.  5;  Richardson  v.  Crandall, 
48  N.  Y.  348.  And  Mr.  Justice  Field  said  in  Providence  Tool  Co. 
V.  Norris,  2  Wall.  45,  17  L.  Ed.  868: 

'*The  law  looks  to  the  general  tendency  of  such  agreements,  and  it  closes  the 
door  to  temptation,  biy  refui^g  them  recognition  In  any  of  the  courts  of 
the  country." 

It  is  enough  that  the  contract  belongs  to  a  class  which  has  a  ten- 
dency contrary  to  the  public  good,  although  in  the  particular  instance 
no  injury  results.  Palmbaum  v.  Magulsky,  217  Mass.  306,  308,  104 
N.  E.  746,  Ann.  Cas.  1915D,  799.     • 

The  general  tendency  of  such  agreements  as  the  attorney  and  client 
made  in  this  case  is  contrary  to  the  public  interests.  The  agreement 
concerns  the  administration  of  justice  in  the  courts,  and  it  is  made 
by  an  officer  of  the  courts,  who  undertakes  to  speculate  in  his  client's 
suit.  The  attorney  knows  much  better  than  his  client  can  possibly 
know  the  value  of  a  particular  cause  of  action  and  the  chances  as  to 
its  successful  prosecution  in  the  particular  case,  and  even  if  there 
is  a  full  and  honest  disclosure  to  the  client  there  are  strong  reasons 
which  should  forbid  the  purchase.  It  would  be  a  gross  impropriety  in 
a  judge  to  buy  a  lawsuit.  The  impropriety  may  be  less  in  d^^ree,  but 
it  is  none  the  less  an  impropriety  for  an  attorney,  who  is  an  officer 
of  the  court  and  a  minister  of  justice,  to  Speculate  in  the  suits  of  his 
client.  It  would  tend  to  impair  public  confidence  in  the  profession 
and  in  the  administration  of  justice  itself. 

Judgment  affirmed. 
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KEITH  LUMBER  CO.  v.  HOUSTON  OIL  CO.  OF  TEXAS  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  2,  1919.) 

No.  3220. 

1.  BxcKiYKBs  ^=>204 — Receivbbship   Suit— Di8chabob--Anciixabt   Suit. 

Decree  discharging  receivers  of  lumber  company  and  an  oil  company, 
and  turning  their  properties  over  to  the  companies  under  recited  terms, 
did  not  destroy  the  jurisdiction  of  the  court,  which  had  previously 
attached,  over  an  andllary  suit  by  the  receiver  of  the  oil  company 
against  a  second  lumber  company,  which  had  been  made  a  party  to 
the  receivership  suit  by  an  amended  bill. 

2.  RxciirvEiis  ^=»178 — ^AcnoN&— Parties— Suit  tob  Thibeb. 

Lumber  company  held  not  a  necessary  party  to  suit  ancillary  to  re- 
ceivership proceedings  by  receiver  of  oil  company  against  a  second  lum- 
ber company  for  the  timber  on  certain  land  as  to  which  the  first  lumber 
company  had  a  stumpage  contract,  which  did  not  place  ownership  of 
the  timber  In  it. 

3.  Appeal  and  Errob  ^=»684(4) — Review— Motion  to  Dismiss— Absence  of 

£}vn>BNCE. 

Where  testimony,  on  which  the  action  of  the  District  Judge  in  deny- 
ing motion  to  dismiss  suit  on  ground  its  subject-matter  had  been  de- 
stroyed was  based,  is  not  in  the  record,  the  Circuit  Court  of  Appeals 
cannot  determine  that  the  action  taken  was  erroneous. 

4.  Acknowledoment  ^=:»52 — Signing  and  Dbuvebt— Infebbnoe  tbom  Ao- 

knowledohent. 

The  acknowledgment  of  a  deed,  as  recited  in  the  record,  carries  with 
it  the  necessary  inference  of  signing,  and  delivery  also  may  be  inferred 
from  acknowledgment,  though  it  is  not  a  necessary  inference. 

5.  Deeds  ^=>208(1) — Delivery— Sufficienct  of  Evidence. 

In  suit  by  a  receiver  for  an  oil  company  and  a  lumber  company 
against  another  lumber  company  for  the  timber  on  certain  lands,  evi- 
dence consisting  of  the  fact  of  payment,  of  the  signing  of  the  deed, 
of  the  fact  of  acknowledgment,  and  the  duty  and  obligation  under 
which  the  grantor  was  at  the  time  to  hold  the  deed  for  the  plaintiff 
lumber  company,  held  sufllcient  to  support  finding  of  delivery. 

6.  Estoppel  ^=»37 — ^After-Acquired  Title. 

A  deed  using  the  words  "grant,  sell,  and  convey,"  not  "quitclaim,"  and 
conveying  property  by  specific  description,  not  merely  the  "interest" 
owned  by  the  grantor,  was  effective  to  pass  an  after-acquired  title. 

^=:»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digeeta  6  Indexes 
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7.  Pbopertt  ^=>9 — ^TiTLE— Sufficiency  of  Evidence. 

In  suit  by  receiver  of  an  oil  company  and  a  lumber  company  against 
another  lumber  company  for  the  timber  on  certain  lands,  evidence 
held  sufficient  to  authorize  finding  that  title  at  the  time  of  Institution 
of  the  suit  was  in  plaintiff  lumber  company  and  the  oil  company. 

8.  Estoppel    ^=»3(1) — Evidence    ^=»272 — Estoppel    by    Recobd^Declara- 

TioNs  Against  Intebest. 

Excerpts  from  a  pleading  introduced  by  defendant  in  an  equity  suit 
are  to  be  taken  as  evidence  of  the  efforts  of  the  several  parties  to  pro- 
cure advantage  over  their  adversaries,  rather  than  as  matter  in  es- 
toppel, or  as  declarations  against  interest,  to  be  taken  advantage  of  by 
one  not  a  party  to  the  suit. 

9.  Appeal  and  Erbob  ^=»1051(1) — Harmless  Ebbob— Evidence. 

The  erroneous  introduction  in  evidence  of  a  decree  was  harmless, 
where  there  was  ample  evidence  outside  of  the  record  to  show  the 
fact  of  title  for  which  the  decree  was  used. 

10.  Vendob      and      Purchaser     ^==>242 — Deeds— Rbgistbation— Protected 
Class— BuBDEN  of  Pboof. 

In  view  of  Rev.  St.  Tex.  1911.  art.  6824,  requiring  registration,  but  de- 
claring a  deed  valid,  though  unrecorded,  as  to  all  subsequent  purchas- 
ers with  notice  or  without  valuable  consideration,  so  making  it  void 
only  as  to  purchasers  for  value  without  notice,  a  person  undertaking 
to  establish  the  invalidity  of  a  deed  has  the  burden  to  prove  he  is  with- 
in the  protected  class. 

11.  Vendor  and  Pubchaseb  ^=:»244 — ^Innocent  Pubchaser  for  Value— Suf- 
ficiency of  Evidence. 

In  suit  by  receiver  of  an  oil  company  and  a  lumber  company  for  the 
timber  on  certain  land,  evidence  held  to  Justify  finding  that  defendant 
lumber  company  was  not  an  innocent  purchaser  for  value. 

12.  Lis  Pendens  €=»24(1) — Receivership  Suits— Inventory  and  Possession 
BY  Receivers. 

Where  the  timber  on  certain  land  had  been  inventoried  as  part  of 
the  estates  of  a  lumber  company  and  an  oil  company,  involving  which 
receivership  suits  were  pending,  and  the  timber  was  in  the  custody  of  the 
receiver,  it  could  not  be  purchased  from  third  person  without  notice 
on  account  of  the  lis  pendens. 

13.  Appeal  and  Error  ^=»931(6) — Prebumptions  Favoring  Court  Below- 

Improper  Evidence. 

Where  the  trial  was  by  the  court,  it  will  be  assumed  that  no  improper 
evidence  was  considered. 

14.  Covenants  ^=»2 — Warranty  of  Title  Not  Owned— Right  of  Grantee. 

There  is  nothing  to  prevent  a  person  from  warranting  title  to  land 
that  he  neither  owns  nor  claims,  and  the  grantee  had  a  right  to  stand 
on  the  terms  of  his  deed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Texas;   Walter  T.  Burns,  Judge. 

Suit  by  the  Houston  Oil  Company  of  Texas  and  its  receiver  against 
the  Keith  Lumber  Company  and  others.  From  judgment  for  plain- 
tiffs, defendant  company  appeals.  Judgment  modified,  and,  as  mod- 
ified, affirmed. 

C.  L.  Carter,  of  Houston,  Tex.  (Geo.  D.  Anderson,  of  Beaumont, 
Tex.,  W.  A.  Parish,  of  Houston,  Tex.,  Anderson  &  Masterson,  of 
Beaumont,  Tex.,  and  Baker,  Botts,  Parkej  &  Garwood,  of  Houston, 
Tex.,  on  the  brief),  for  appellant. 

H.  O.  Head,  of  Sherman,  Tex.,  and  T.  M.  Kennedy  and  E.  E. 
Townes,  both  of  Houston,  Tex.  (Fred  L.  Williams  and  Kennedy, 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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Williams,  Lee  &  Hill,  all  of  Houston,  Tex.,  and  Head,  Dillard,  Smith, 
Maxey  &  Head,  of  Sherman,  Tex.,  on  the  brief),  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Suit  was  by  the  Houston  Oil  Company  of 
Texas  and  its  receiver  against  Keith  Lumber  Company  and  others, 
for  the  timber  on  section  102,  certificate  120,  T.  &  N.  O.  Ry.  Co.,  in 
Hardin  and  Jeflferson  counties,  Tex.  C.  M.  Votaw,  patentee,  is  the 
conunon  source  of  the  respective  claims  to  title.  After  the  timber 
deed  from  Votaw  (acknowledged  in  1902),  under  which  complainants 
claim,  but  prior  to  its  registration  in  1906,  Votaw  made  a  conveyance 
of  the  land  in  1905,  under  which  Keith  Lumber  Company  asserts  title, 
questioning  the  execution  and  validity  of  the  prior  deed,  and  the  ac- 
quisition of  rights  under  it  by  complainant,  and  claiming  to  be  an 
innocent  purchaser  for  value,  without  notice. 
Matters  for  consideration  are: 

I. — ^Jurisdiction. 

II. — Parties. 

III. — Dismissal. 

IV. — ^Title  of  Houston  Oil  Company. 

(1)  Deed  from  Votaw  to  Kirby  Lumber  Company. 

(2)  Sale  before  acquisition. 

(3)  Validity  of  deed. 

(4)  Passage  of  title  from  Kirby  Lumber  Company  to  Hous- 

ton Oil  Company. 

(a)  Contract  with  Kirby. 

(b)  Trust  relation  of  Kirby  Lumber  Company. 

(c)  Pleadings  and  decree  in  equity  No.  54. 
V. — ^Title  of  Keith  Lumber  Company. 

VI. — Defendant  as  innocent  purchaser  for  value. 

(1)  Burden  of  proof. 

(2)  The  evidence. 

(a)  Testimony  of  Kirby  and  Keith. 

(b)  Contract  of  Keith  Lumber  Company  with  J.  N. 

Votaw  and  Turner. 

(c)  Lis  pendens. 

VII. — ^Errors  assigned  as  to  admission  of  evidence. 
VIII. — Liability  on  warranty. 
IX. — Modification  of  judgment. 

[11  I. — Jurisdiction, — This  suit,  instituted  in  the  Southern  district 
of  Texas,  involves  title  to  real  property  situate  in  the  Eastern  dis- 
trict of  that  state.  None  of  the  defendants  resides  in  the  Southern 
district.  On  January  28,  1904,  the  Maryland  Trust  Company  filed 
suit  in  the  Southern  district  against  the  Kirby  Lumber  Company  and 
the  Houston  Oil  Company  of  Texas  for  debt  and  foreclosure,  and 
prayed  for  appointment  of  receivers  for  the  companies.  On  March 
17,  1904,  permanent  receivers  were  appointed  for  each  company. 
This  instant  suit  is  ancillary  to  the  main  receivership  case.  The  state- 
ment of  appellant  that  it  was  not  made  a  party  until  after  the  prop- 
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erty  had  been  withdrawn  from  the  custody  of  the  court  and  ordered 
^  returned  to  its  owners  is  not  sustained  by  the  record.  It  appears  that 
'  the  Keith  Lumber  Company  was  impleaded  by  an  amended  bill,  filed 
on  December  29,  1908.  On  July  28,  1908,  a  decree  was  entered  fix- 
ing the  rights  of  the  parties  in  the  receivership  suit,  but  the  receivers 
were  not  discharged  and  the  properties  were  not  redelivered.  On  the 
15th  of  April,  1909,  an  order  was  made  for  the  delivery  of  the  prop- 
erty. The  decree  specifically  provided  that  the  Houston  Oil  Com- 
pany should  receive  the  property  subject  to  all  claims,  etc.,  then  ex- 
isting under  the  decree  of  July  28,  1908,  or  which  might  thereafter 
be  made  against  the  receiver,  arising  out  of  the  receivership,  and  the 
court  retained  jurisdiction  over  all  of  the  properties  and  the  parties 
for  the  purpose  of  determining  the  demands,  etc.,  against  the  receiv- 
ers arising  out  of  the  receivership.  It  was  also  provided  that  noth- 
ing in  the  decree  should  affect  the  status  of  any  pending  or  unde- 
termined litigation,  but  that  such  litigation  might  continue  to  final 
determination  in  the  name  of  the  receiver.  That  the  court  had  juris- 
diction at  the  time  of  the  institution  of  the  suit  is  determined  by 
Gordon  v.  Dillingham,  158  Fed.  1019,  86  C.  C.  A.  672,  White  v. 
Ewing,  159  U.  S.  36,  15  Sup.  Ct.  1018,  40  L.  Ed.  67,  and  Jenkins  v. 
Dillingham,  220  U.  S.  620,  31  Sup.  Ct.  723,  55  L.  Ed.  613.  The  de- 
cree discharging  the  receivers  and  turning  the  property  over  to  the 
owners  under  the  recited  terms  must  be  held  not  to  have  destroyed  the 
jurisdiction  which  theretofore  attached. 

[2]  II. — Parties, — ^Appellant  contends  that  the  Kirby  Lumber  Com- 
pany is  a  necessary  party.  The  allegation  of  the  complaint  is  to  the 
effect  that,  at  the  time  of  the  appointment  of  receivers,  the  Oil  Com- 
pany owned  and  was  in  possession  of  the  property  involved,  and 
that  it  passed  into  the  control  of  the  receivers.  It  is  also  alleged 
that  there  is  growing  and  standing  yellow  pine  timber,  covered  by  a 
"stumpage  contract"  between  the  Houston  Oil  Company  and  the 
Kirby  Lumber  Company,,  under  which  the  latter  has  the  right  to  cut 
the  timber  growing  upon  the  land  and  convert  it  into  lumber,  etc. 
Such  an  allegation  is  not  equivalent  to  an  allegation  of  ownership, 
nor  does  the  stumpage  contract  referred  to  place  the  ownership  of 
the  timber  in  the  Kirby  Lumber  Company.  The  contract  gives  the 
Kirby  Lumber  Company  the  right  to  cut  8,000,000,000  feet  of  tim- 
ber from  the  very  extensive  land  holdings  of  the  Oil  Company,  up- 
on payment  of  the  price  and  compliance  with  other  conditions  set 
forth.  At  most  the  contract  is  an  executory  one,  under  the  terms  of 
which  the  Lumber  Company  has  the  right  to  acquire  timber,  but  the 
contract  may  be  fulfilled  without  taking  timber  from  this  land.  The 
right  with  reference  to  the  land  is*  not  such  as  to  make  the  Lumber 
Company  a  necessary  party. 

[3]  III. — Dismissal. — The  appellant  contends  that  the  subject-mat- 
ter of  the  suit  has  been  destroyed,  and  that  therefore  the  suit  should 
be  dismissed.  This  motion  was  tried  by  the  District  Judge  and  de- 
termined adversely  to  appellant.  The  testimony  upon  which  this  ac- 
tion was  based  is  not  in  the  record,  and  it  is  impossible  to  determine 
that  the  action  taken  was  erroneous.  The  record  shows  that  timber 
has  been  cut,  but  does  not  show  that  all  of  it  has  been  removed,  nor 
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that  it  will  be  impossible  to  remove  additional  timber  during  the  pe- 
riod given  by  the  deed. 

[4,  5]  lY,— Title  of  Houston  Oil  Company,— (1)  While  it  is  con- 
tended that  plaintiff  did  not  meet  the  requirement  of  proof  of  the 
deed  from  Votaw  to  Kirby  Lumber  Company,  there  seems  to  be  no 
serious  contention  that  Votaw  did  not  sign  the  instrument  offered  as 
a  deed.  It  was  acknowledged,  according  to  the  recitations  of  the  rec- 
ord, on  January  9,  1902.  The  acknowledgment  carries  with  it  the 
necessary  inference  of  the  signing.  The  testimony  of  Kirby  would 
be  inconsistent  with  any  other  hypothesis.  Delivery  may  also  be  in- 
ferred from  acknowledgment,  though  it  is  not  a  necessary  inference. 
Certain  statements  in  the  pleadings  of  the  parties  in  the  receivership 
cases  have  been  introduced  to  negative  delivery.  These,  however,  were 
evidently  not  regarded  by  the  trial  judge  as  of  sufficient  weight  to 
destroy  the  force  of  the  evidence  of  Mr.  Kirby,  who,  according  to 
the  record,  was  familiar  with  the  formation  of  the  corporations  and 
with  the  acquisition  of  all  of  the  land  claimed  by  the  Houston  Oil 
Company.  From  his  testimony  it  appears  that  Votaw,  the  grantor 
in  the  deed,  was  at  the  time  of  the  acknowledgment  the  land  agent 
of  the  Kirby  Limiber  Company,  and  entitled  to  possession,  and  in 
actual  custody,  of  the  deeds  and  other  muniments  of  title  of  the 
Lumber  Company.  The  circumstances  were  such  that  physical  de- 
livery from  Votaw  to  another  person  would  not  have  been  neces- 
sary. The  testimony  is  to  the  further  effect  that  Votaw  received  pay 
for  the  land  from  the  Houston  Oil  Company.  Considering  the  fact 
of  payment,  the  fact  of  the  signing  of  the  deed,  the  fact  of  the  ac- 
knowledgment, and  the  duty  and  obligation  under  which  he  was  at 
the  time  to  hold  the  deed  for  the  Kirby  Lumber  Company,  the  evi- 
dence is  ample  to  support  a  finding  of  the  necessary  delivery. 

[I]  (2)  Appellant  insists  that  the  deed  from  Votaw  to  the  Kirby 
Lumber  Company,  not  being  a  warranty  deed,  did  not  pass  the  title 
after  acquired  by  Votaw  when  the  patent  was  issued  to  him  by  the 
state.  The  deed  cannot  be  regarded  as  merely  a  quitclaim.  It  uses 
the  words  "grant,  sell,  and  convey,"  not  "quitclaim."  That  which  is 
conveyed  is  not  described  as  the  "interest"  owned  by  Votaw.  There 
is  a  specific  description  of  the  property.  The  deed  would  have  been 
effective  to  pass  an  after-acquired  title.  Votaw  was,  in  fact,  riot  with- 
out rights  in  the  land  acquired  prior  to  the  deed.  The  record  shows 
that  the  land  was  purchased  from  the  state  by  J.  M.  Carpenter,  as 
additional  to  a  purchase  from  the  state  occupied  as  his  home  for  the 
period  required  by  the  law.  There  is  nothing  in  the  law  which  pre- 
vented him  from  contracting  with  reference  to  his  interest  after  pur- 
chase, and  such  a  contract  was  made  with  Votaw  prior  to  the  execu- 
tion of  the  deed  by  Votaw. 

(3)  The  legality  of  the  sale  is  also  questioned  upon  the  ground  that 
the  land  was  bought  by  Carpenter  under  an  act  which  forbade  sale 
to  a  corporation.  The  sale  was  made  under  the  act  of  1895  (Acts 
24th  Leg.  c.  47)  and  the  amendments  of  1897  (Acts  25th  Leg.  c.  129). 
A  prior  act  (General  Laws  of  1889,  c.  93)  had  a  provision  to  the 
elfect  that  no  sale  should  be  made  to  a  corporation.  From  the  cir- 
cumstance that  this  statute  of  1889,  as  well  as  the  act  of  1895,  was 
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incorporated  into  a  revision  or  codification  of  the  laws  of  the  state, 
it  was  insisted  that  the  act  of  1889  was  effective.  The  act  of  1895 
was  a  complete  system  within  itself,  and  was  very  evidently  intended  to 
supersede  the  prior  land  sales  acts.  The  proposition  upon  which  ap- 
pellant depends  is  adversely  determined  by  the  case  of  State  of  Tex- 
as V.  Houston  Oil  Co.  (Tex.  Civ.  App.)  194  S.  W.  424. 

[7]  (4)  Passage  of  Title  from  the  Kirby  Lumber  Company  to  the 
Houston  Oil  Company. — (a  and  b)  The  formation  of  the  Houston 
Oil  Company  and  the  Kirby  Lumber  Company  was  due  to  the  ac- 
tivities of  John  H.  Kirby.  He  and  his  associates,  among  whom  was 
C.  M.  Votaw,  had  acquired  title  and  inchoate  and  other  rights  to 
large  bodies  of  timber  lands.  The  Houston  Oil  Company  was  or- 
ganized to  pay  for  and  take  the  title  to  these  lands,  and  the  Kirby 
Lumber  Company  was  formed  to  mill  the  timber.  One  of  the  initial 
steps  in  the  organization  of  the  enterprises  was  a  proposition  by 
Kirby  to  turn  over  to  the  Houston  Oil  Company  the  lands  which  he 
owned  and  controlled.  Included  in  the  lands  described  in  general 
terms  by  the  proposition  made  were  the  lands  of  "Kirby  and  Votaw." 
Kirby  testified  that,  among  the  Kirby  and  Votaw  lands  to  be  con- 
veyed to  the  Houston  Oil  Company,  was  the  timber  in  controversy. 
He  further  testifies  that,  at  the  time,  the  right  of  an  oil  corporation 
formed  under  the  laws  of  Texas  to  hold  timber  was  questioned,  and 
it  was  concluded  to  place  the  legal  title  to  this  timber  in  the  Kirby 
Lumber  Company,  to  be  held  in  trust  for  the  Houston  Oil  Com- 
pany. He  testifies  that  the  price  of  the  timber  was  paid  to  Votaw  by 
the  Houston  Oil  Company,  that  Votaw  was  directed  to  make  a  deed 
to  the  Kirby  Lumber  Company,  and  that  this  was  done.  This  tes- 
timony would,  within  itself,  be  sufficient  to  authorize  the  court  to 
hold  that  title,  at  the  time  oif  the  institution  of  this  suit,  was  in  com- 
plainants. 

[8]  (c)  The  pleadings  in  the  equity  cases  heretofore  referred  to 
show  that  the  Houston  Oil  Company,  the  Kirby  Lumber  Company, 
and  John  H.  Kirby  all  regarded  the  timber  in  controversy  as  a  part 
of  the  subject-matter  of  the  contract,  under  the  terms  of  which  title 
to  the  lands  was  to  be  placed  in  the  Houston  Oil  Company,  and  the 
right  to  mill  the  timber  in  the  Kirby  Lumber  Company.  The  con- 
troversies of  the  parties  were  with  reference  to  the  character  of  pay- 
ment to  Kirby  and  associates  for  the  lands  by  the  Houston  Oil  Com- 
pany, and  with  regard  to  the  terms  upon  which  the  timber  was  to  be 
cut  and  paid  for  by  the  Kirby  Lumber  Company.  Excerpts  from 
the  pleading  introduced  by  defendants  are  rather  to  be  taken  as  evi- 
dence of  the  efforts  of  the  several  parties  to  the  litigation  to  procure 
advantage  over  their  respective  adversaries  than  as  matter  in  es- 
toppel, or  as  declarations  against  interest,  to  be  taken  advantage  of 
by  one  not  a  party  to  the  suit.  There  was  payment  by  the  Houston 
Oil  Company  to  Votaw  for  the  timber  in  question;  there  is  recogni- 
tion of  the  fact  of  payment  by,  and  ownership  in,  the  Oil  Company 
by  the  Kirby  Lumber  Company  and  John  H.  Kirby.  The  contro- 
versies between  the  parties  in  no  way  aflfected  the  title  to  the  ad- 
vantage of  strangers  to  the  suit. 
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[I]  Objections  were  made  to  the  introduction  of  the  decree  of 
July  28,  1908,  in  equity  causes  54,  71,  75,  and  84,  consolidated,  in 
which  title  to  the  timber  in  controversy  is  decreed  in  Houston  Oil 
Company.  The  Keith  Lumber  Company  was  not  a  party  to  the  suit 
and  is  not  bound  by  the  decree.  The  decree  was  subsequent  to  the 
institution  of  this  suit,  but  prior  to  the  filing  of  the  amended  bill  by 
which  the  Keith  Lumber  Company  was  made  a  party.  The  Hous- 
ton Oil  Company,  however,  in  any  event,  does  not  have  to  depend 
on  the  decree  for  title.  Its  rights  existed  at  the  time  the  main  suit 
was  instituted.  In  so  far  as  this  title  is  concerned,  the  decree  mere- 
ly declares  rights  which  had  been  theretofore  acquired. 

If  the  introduction  of  the  decree  was  erroneous,  the  error  was  of 
a  character  not  to  require  reversal,  because  there  is  ample  evidence 
outside  of  the  decree  to  show  that  whatever  interest  in  the  timber 
C.  M.  Votaw  owned  passed  before  the  institution  of  this  suit,  either 
directly  to  the  Houston  Oil  Company,  or  from  the  patentee  to  the 
Kirby  Lumber  Company,  and  thence  to  the  Houston  Oil  Company. 

V. — Title  of  the  Keith  Lumber  Company. — After  the  date  of  the 
deed  to  the  Kirby  Lumber  Company,  Votaw,  on  October  16,  1902, 
conveyed  the  land  to  John  J.  Gannon.  Subsequently  Gannon  con- 
veyed to  J.  R.  Davenport  all  but  67  acres.  On  May  25,  1903,  Gan- 
non conveyed  to  William  Weiss  the  67  acres  excepted  from  the  con- 
veyance to  Davenport.  Gannon  also  conveyed  on  November  14,  1905, 
the  67  acres  to  J.  R.  Davenport.  On  the  same  day  Wm.  Weiss  and 
T.  H.  Bass  conveyed  the  timber  on  the  67  acres  to  Davenport,  and 
Votaw  executed  a  deed  of  confirmation  to  Davenport  to  all  of  the  land 
and  timber  on  the  entire  section.  Contemporaneously,  Davenport 
conveyed  to  W.  C.  Tyrrell,  who  purchased  for  the  Keith  Lumber 
Company  312  acres  of  section  102  and  the  timber  on  the  67  acres 
and  other  land. 

[10]  VI. — Defendant  as  an  Innoi:ent  Purchaser  for  Value, — (1) 
Burden  of  Proof, — Defendant  insists  that  the  burden  of  proof  is 
upon  complainants.  The  validity  of  the  deed  is  not  dependent  upon 
its  registration.  Registration  is  authorized  for  the  protection  of  the 
purchaser,  and  required  for  the  protection  of  other  persons  against  the 
grantor.  One  buying  land  from  the  owner  of  land  acquires  owner- 
ship thereof.  The  statute  of  Texas  (article  6824,  R.  S.  1911)  re- 
quiring registration  declares  a  deed  valid,  though  unrecorded,  as  to 
all  subsequent  purchasers  with  notice  thereof  or  without  valuable  con- 
sideration. It  is  only  as  to  purchasers  for  valuable  consideration 
without  notice  that  the  unrecorded  deed  is  void.  The  person  under- 
taking to  establish  the  invalidity  of  the  deed  has  the  burden  of  prov- 
ing that  he  is  within  the  protected  class.  Notliing  in  this  case  sug- 
gests an  exception  to,  or  modification  of,  the  general  rule. 

[II]  (2)  The  Evidence,— (a)  Testimony  of  Kirby  and  Keith,— The 
testimony  of  John  H.  Kirby  is  unequivocal  to  the  effect  that,  prior 
to  the  purchase  by  the  Keith  Lumber  Company,  he  had  told  Keith, 
the  president  of  the  Lumber  Company,  that  title  was  in  the  Hous- 
ton Oil  Company,  and  that  he  especially  warned  Keith  against  J.  R. 
Davenport,  who  at  the  time  held  a  claim  under  the  second  deed  from 
Votaw.     These  statements  are  denied  by  Keith,  but  he  acknowledges 
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that  Kirby  told  him  that  he  (Kirby)  claimed  no  right  under  a  contract 
that  will  be  hereinafter  referred  to  between  J.  N.  Votaw  and  Turner, 
on  the  one  side,  and  the  Keith  Lumber  Company,  on  the  other,  but 
that  he  did  not  know  what  would  be  done  by  the  Houston  Oil  Com- 
pany, which  had  acquired  the  right  of  Keith  Lumber  Company.  It 
is  apparent  that  the  District  Judge  accepted  the  statements  of  Mr. 
Kirby.  No  sufficient  reason  appears  why  this  finding  should  be  dis- 
turbed. 

Keith  knew  of  the  relation  of  Kirby  to  the  Houston  Oil  Company 
and  of  Kirby's  knowledge  of  its  aflfairs.  He  made  no  further  in- 
vestigation. The  receivership  was  pending  in  Houston,  where  the 
conversation  was  had.  The  receivers  and  the  papers  in  the  case 
were  accessible.  If  Kirby's  statement  be  accepted,  Keith,  notwith- 
standing an  unequivocal  statement  that  the  ownership  was  not  in 
Davenport,  without  any  further  investigation,  paid  Davenport  for 
the  land. 

(b)  On  August  30,  1899,  J.  N.  Votaw  and  W.  H.  Turner  executed 
to  appellant  a  contract  by  which  they  agreed  to  sell  to  appellant  all 
the  merchantable  timber  on  a  large  body  of  land  in  Jefferson  and 
Hardin  counties,  Tex.,  including  section  102  in  controversy.  This 
contract  was  to  run  for  20  years.  There  is  nothing  in  the  record  to 
indicate  that  Turner  and  Votaw  at  the  time  owned  any  interest  in  the 
lands.  The  terms  of  the  contract,  and  other  evidence,  suggest  that 
it  was  the  expectation  of  the  contractors  to  thereafter  acquire  the 
lands.  The  Keith  Lumber  Company  was  to  pay  for  the  timber  as 
cut,  except  that  an  initial  payment  was  made,  which  was  to  be  used 
by  the  contractors  as  working  capital.  Turner  transferred  his  in- 
terest in  this  contract  to  John  H.  Kirby.  Upon  the  formation  of  the 
Kirby  Lumber  Company,  this  contract  was  by  the  Keith  Lumber 
Company  transferred  to  the  Kirby  Lumber  Company,  and  passed  to 
the  Houston  Oil  Company.  The  contract  cannot  be  said  to  pass  any 
title  to  the  Houston  Oil  Company,  nor  is  it  clear  that  it  estops  the 
Keith  Lumber  Company  from  acquiring  title  to  any  of  the  land  or 
timber  covered  by  its  terms.  It  may  be  that  it  could  have  been  con- 
sidered in  passing  upon  the  question  of  notice  to  the  Lumber  Com- 
pany, but  it  could  not  be  effective  to  disturb  the  court's  finding  upon 
that  issue. 

[12]  (c)  Lis  Pendens. — At  the  time  of  the  purchase  of  the  land 
by  the  Keith  Lumber  Company  the  receivership  suits  were  pending. 
There  is  evidence  that  would  sustain  a  finding  that  the  timber  in  con- 
troversy had  been  inventoried  as  a  part  of  the  estate,  and  that  it  was 
in  the  custody  of  the  receivers,  precluding  purchase  without  notice. 

[13]  VII. — Errors  in  Admitting  Evidence. — ^A  number  of  errors 
are  assigned  as  to  the  introduction  of  evidence.  Most  of  these  are 
disposed  of  by  the  foregoing  discussion.  It  is  befieved  that,  in  some 
instances,  abstract  errors  have  been  committed,  but  the  trial  was 
before  the  court,  and  it  is  assumed  that  no  improper  evidence  has  been 
considered.  Every  finding  essential  to  the  jud^ent  is  supported  by 
ample  evidence,  properly  admitted.  Each  assignment  has  received 
careful  consideration,  but  no  reversible  error  is  disclosed. 

[14]  VIII. — Liability  on  Warranty. — The  deed  from  William  Weiss 
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and  T.  H.  Bass  to  J.  R.  Davenport  to  the  67  acres  is  one  of  general 
warranty.  By  the  terms  of  the  deed,  both  of  the  grantors  became 
warrantors  of  title  of  all  the  land;  and  the  judgment,  which  limits 
the  liability  of  the  executors  of  Weiss  to  the  interest  claimed  by  Weiss, 
is  erroneous.  There  is  nothing  to  prevent  a  person  from  warranting 
title  to  land  that  he  neither  owns  nor  claims,  and  that  is  what  was 
done  by  Weiss  under  the  terms  of  the  deed.  As  between  the  gran- 
tors, an  equitable  adjustment  may  be  had ;  but  the  grantee  has  a  right 
to  stand  on  the  terms  of  his  deed,  no  reason  for  the  application  of  a 
<liflFerent  principle  appearing. 

IX. — Modification  of  Judgment — ^The  judgment  perpetually  enjoins 
the  Keith  Limiber  Company  from  going  upon  or  taking  timber  from 
the  land.  The  deed  of  C.  M.  Votaw  to  the  Kirby  Lumber  Company 
limits  the  right  of  the  grantee  to  take  the  timber  to  a  period  of  20 
years  from  January  9,  1902.  All  rights  of  Votaw  in  312  acres  ex- 
cept that  specifically  deeded  to  the  Kirby  Lumber  Company,  subset 
quently  passed  to  the  Keith  Lumber  Company.  The  judgment  should 
^  so  modified  as  to  enjoin  the  Keith  Lumber  Company  from  taking 
timber  until  January  9,  1922. 

The  judgment  is  modified  to  conform  to  the  foregoing  holdings,  and, 
so  modified,  is  affirmed. 


<257Ped.9) 

STARK  et  al.  v.  STARK  BROS.  NURSERIES  &  ORCHARDS  CO. 

^Circuit  Court  of  Appeals,  Eighth  Circuit.    March  25, 1919.    Rehearing  Denied 

Jane  ^  1919.) 

No.  5181. 

1.  Tbade-Mabks  and  Tbade-Names  ^5>59(4) — ^Infeinoembnt — Colorable  Im- 

itation. 

Plaintiffs  trade-mark,  consisting  of  the  word  "Stark"  above  the  word 
•Trees,"  the  former  In  letters  successively  decreasing  In  size,  the  latter  In 
letters  successively  Increasing  in  size,  held  infringed  by  defendants*  device, 
different  In  shape,  and  bearing  a  number  of  words,  but  having  the  word 
"Stark-*  In  the  center,  In  the  largest  letters,  In  white  on  the  dark  back- 
ground of  a  tree;  exact  similitude  not  being  necessary,  but  It  being 
enough  that  an  ordinary  purchaser  is  likely  to  be  deceived  when  they  are 
not  placed  side  by  side. 

2.  Tbade-Mabks  and  Tbade-Names  ^=»59(4) — Infringement — Use  of  Sub- 

name. 

Right  of  one  to  use  his  surname  as  a  mark,  without  Infringing  a  regis- 
tered trade-mark,  is  subject  to  the  limitation  that  it  be  not  used  in  a 
manner  tending  to  mislead,  and  that  it  be  clearly  made  to  appear  that 
the  articles  sold  therewith  are  his,  and  not  those  of  the  registrant. 

■3.  CouBTs  ^5>292 — Fedebal  Coubts — Jubisdiction — Teadb-Mabks — Unfaib 
Competition. 

A  federal  court  has  no  Jurisdiction  of  suit  for  unfair  competition  alone, 
in  the  absence  of  diversity  of  citizenship,  and  so  in  a  suit,  Jurisdiction  of 
which  depends  solely  on  it  being  for  infringement  of  registered  tradei 
mark,  recovery  can  be  had  for  only  such  unfair  competition  as  is  a 
part  of  the  same  transaction  as  the  infringement;  that  Is,  that  subse- 
quent to  notice  of  Infringement,  necessary  under  Trade-Mark  Act,  §  2S 
(Comp.  St.  §  9514),  for  recovery  for  infringement,  where  notice  of  regis- 
tration is  not  given  on  the  mark. 

•^s»For  otber  cases  see  same  topic  &  KBT-NUMBBU  In  all  Key-NumDered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Suit  by  the  Stark  Bros.  Nurseries  &  Orchards  Company  against 
William  P.  Stark  and  others.  Decree  for  plaintiff  (248  Fed.  154), 
and  defendants  appeal.     Modified. 

The  appellee  Instituted  this  action  to  enjoin  the  appellants  from  infringing 
its  registered  trade-marls  and  from  unfair  competition,  with  the  usual  prayer 
for  damages  and  an  accounting  of  profits.  The  appellee  is  a  corporation 
existing  under  the  laws  of  the  state  of  Missouri,  and  the  appellants,  defendants 
In  the  court  below,  are  citizens  of  the  same  state;  the  jurisdiction  of  the  court 
having  been  invoked  upon  the  sole  ground  of  the  registration  of  the  trade-mark 
under  the  act  of  Congress  of  February  20,  1905,  and  the  amendments  thereto 
(Comp.  St.  §§  9485,  9487-9511,  9513-9516). 

The  complaint  charges  that  the  plaintiff  now  Is,  and  has  been  since  the 
year  1816,  Including  Its  predecessors,  James  Stark,  William  Stark,  Stark  & 
Barnett,  Stark  &  Co.,  and  Stark  Bros.  Nurseries  Company,  engaged  In  the 
business  of  propagating,  buying,  and  selling  fruit  trees  and  other  nursery 
stock,  and  ever  since  1803  marked  them  with  the  words  **Stark  Trees*'  as  its 
trade-mark,  affixing  It  to  boxes  or  packages  containing  Its  product;  that  it 
has  Incurred  great  expense  In  propagating  trees  and  advertising  them  as 
"Stark  Trees,"  and  that  this  trade-mark  has  become  widely  known  In  this 
and  many  foreign  countries,  as  Indicating  a  superior  grade  of  trees  propagated 
and  sold  by  the  plaintiff  and  Its  predecessors :  that  Its  fruit  trees  are  Invariably 
bought  and  sold  and  commonly  designated  as  "Stark  Trees" ;  that  on  January 
9,  1913,  it  filed  In  the  United  States  Patent  Oflice  an  application  for  registra- 
tion of  its  said  trade-mark  "Stark  Trees"  In  accordance  with  the  act  of  Con- 
gress of  February  20,  1905,  and  Its  amendments,  and  on  June  24,  1913,  It  was 
duly  registered  in  the  United  States  Patent  Office  as  registration  No.  92,282: 
that  It  claims  the  exclusive  right  to  the  trade-mark  "Stark  Trees,"  or  the 
word  "Stark,"  on  fruit  and  ornamental  trees,  the  trade-name  which  has  always 
been  claimed  by  its  predecessors,  they  being  the  first  to  adopt  this  mark  for 
nursery  stock ;  that  In  the  spring  of  1913  they  found  sales  of  fruit  trees,  labeled 
and  marked  with  the  words  "William  P.  Stark  Nurseries,"  said  words  being 
printed  across  the  representation  of  a  short,  bushy  tree,  so  arranged  that 
the  word  "Stark"  appeared  In  large  prominent  letters  across  the  picture  of 
the  tree,  and  the  other  words  In  comparatively  smaller  type,  which,  upon  in- 
vestigation. It  found  was  marked  and  sold  by  the  defendants;  that  defend- 
ants well  knew  of  the  exclusive  use  claimed  by  plaintiff  of  the  trade-mark 
"Stark  Trees,"  or  any  simulation  thereof,  and  that  they  used  the  trade-mark 
"Stark,"  In  conjunction  with  the  representation  of  a  tree,  with  the  Intent  to 
defraud  and  deceive,  and  have  caused  their  stock  to  be  bought  as  and  for  the 
nursery  stock  of  the  plaintiff,  much  to  plaintiff's  loss  and  Injury  to  the 
public,  and  the  Infringement  of  plaintiff's  registered  trade-mark,  and  of  Its 
trade-mark  rights  under  the  law ;  that  defendants  were  duly  notified  of  their 
Infringement,  but  continued  to  do  so  since  then ;  that  William  P.  Stark,  one 
of  the  defendants,  was  for  a  number  of  years  an  employ^,  officer,  and  stock- 
holder of  plaintiff,  during  which  time  he  attempted  to  and  did  familiarize  his 
personal  name  to  readers  of  the  plaintiff's  general  advertising;  that  de- 
fendants in  1912  established  a  nursery  business,  with  the  principal  office  at 
Louisiana,  Mo.,  the  home  of  plaintiff  and  Its  predecessors,  causing  a  confusion 
of  malls,  which  ceased  when,  by  order  of  the  Postmaster  General,  all  mall  ad- 
dressed to  the  name  of  "Stark"  should  be  delivered  to  the  plaintiff,  whereupon 
the  defendants  moved  their  nurseries  to  Chester,  Mo.,  and  caused  the  name  of 
the  town  and  post  office  of  Chester  to  be  changed  to  "Stark  City,"  In  face  of 
the  fact  that  for  years  prior  thereto  the  plaintiff  had  extensively  advertised 
Its  addresses  at  "Stark,"  "Starkdale,"  and  "Stark  Station,"  Mo.;  that  all  the 
offices  of  I  he  defendants  are  at  Neosho,  Mo.,  about  10  miles  from  Stark  City, 
while  all  their  advertising  prominently  bears  the  address  "Stark  City,"  caus- 
ing much  annoyance  and  confusion  to  the  plaintiff;  that  defendants  in 
their  extensive  advertising  dwelt  upon  the  fact  that  the  name  of  "Stark"  had 
for  nearly  a  century  been  associated  with  the  nursery  business  of  America, 
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and  that  for  the  last  quarter  of  a  century  the  defendant,  William  P.  Stark, 
has  made  the  name  a  sort  of  a  trade-mark  in  big  tilings  in  nursery  work,  and 
that  their  nursery  at  Stark  City  would  continue  to  broaden  the  "Stark" 
nursery  business;  that  the  business  of  plaintiff  and  its  reputation  and  the 
name  of  "Stark  Trees"  had  been  built  up  at  great  labor  and  expense,  employ- 
ing 5,000  salesmen. 

The  defendants  in  their  answer  deny  most  of  the  material  allegations,  and 
state  that  the  first  notification  of  the  claim  of  the  plaintiff  to  the  trade-mark 
was  in  a  letter  received  from  it,  dated  August  26,  1916,  many  years  after  they 
had  used  the  name  "Stark"  in  connection  with  their  business,  and  deny  that 
they  had  any  knowledge  of  appellee's  claim  to  the  exclusive  right  to  the 
use  of  the  trade-mark  "Stark  Trees"  until  notified  by  that  letter.    They  deny 
any  intent  to  defraud,  or  that  appellee  has  suffered  any  loss  by  reason  of  their 
acts.    They  deny  that  the  exclusive  right  to  the  trade-mark  "Stark  Trees." 
or  the  word  "Stark,"  on  fruit  and  ornamental  trees,  has  been  and  is  now 
claimed  by  plaintiff  and  its  predecessors,  or  that  plaintiff  and  its  predecessors 
were  the  first  to  adopt  and  use  this  trade-mark  for  nursery  stock,  and,  if  it  did, 
they  had  no  knowledge  of  it  until  they  received  the  letter  of  August  26,  1916. 
They  deny  that,  at  the  time  the  name  of  Chester  was  changed  to  Stark  City, 
plaintiff  was  using  the  address  "Stark,"  "Starkdale,"  or  "Stark  Station,**  Mo. ; 
that  for  years  prior  thereto  it  had  not  used  any  of  these  names,  nor  had  there 
ever  been  a  post  office  named  "Stark,"  "Starkdale,"  or  "Stark  Station,*'  Mo. 
They  admit  that  they  had  advertised  the  location  of  their  nurseries  at  Stark 
City,  where  they  are  in  fact  located,  and  their  offices  at  Neosho,  Mo.,  and  that 
the  defendant  William  P.  Stark  had  for  over  a  quarter  of  a  century  been  as- 
sociated with  plaintiff's  nursery  work.    They  claim  that  there  can  be  no  con- 
fusion, as  all  their  sales  are  made  by  catalogues  and  advertisements,  and  none 
by  traveling  salesmen,  while  the  plaintiff  did  most.  If  not  all,  of  its  business 
through  traveling  salesmen,  and  emphasized  in  its  advertisements  that  it  was 
located  in  Louisiana,  Mo.,  while  defendants  in  all  their  advertisements  and 
catalogues  emphasizzed  the  location  of  their  nurseries  at  Stark  City ;  that  in 
all  their  advertisements,  letters,  and  catalogues  they  had  taken  precautions 
to  refrain  from  disparaging  the  plaintiff  or  its  products,  and  that  their  com- 
petition had  been  fair  and  open. 

Upon  final  hearing  there  was  a  decree  in  favor  of  the  plaintiff,  enjoining  de- 
fendants from  the  direct  or  indirect  use  of  the  infringing  label,  or  any  color- 
able imitation  of  plaintifTs  trade-mark,  in*  suit,  and  from  putting  the  work 
"Stark**  prominently  at  the  top  of  its  label,  or  elsewhere  in  connection  with 
the  business  of  producing,  advertising,  and  selling  nursery  stock,  in  such  man- 
ner as  will  not  unmistakably  differentiate  their  goods  from  those  of  the 
complainant,  and  from  using  the  name  or  address  of  "Stark  City"  upon  their 
labels  or  tags  attached  to  nursery  stock,  or  packages  containing  same,  or 
from  using  the  address  "Stark  City"  in  advertising  their  business.  The  de- 
cree also  directed  a  reference  to  a  special  master  to  determine  all  gains  and 
profits  which  the  defendants  have  derived  by  infringing  on  plaintiff's  trade- 
mark, beginning  with  the  11th  day  of  March,  1914,  and  that  the  plaintiff 
alw)  recover  from  the  defendants  all  damages  which  it  has  sustained  by 
reason  of  the  defendants*  infringement  and  unfair  competition  from  and 
after  the  26th  day  of  August,  191G,  on  which  date  plaintiff  gave  notice  to  de- 
fendant of  the  registration  of  its  said  trade-mark.  248  Fed.  154.  To  re- 
verse this  decree,  appellants  are  prosecuting  this  appeal. 

Xenophon  P.  Wilfley,  of  St.  Louis,  Mo.,  and  Eugene  Pearson,  of 
Louisiana,  Mo.  (O.  L.  Cravens,  of  Neosho,  Mo.,  Ras  JPearson,  of  Lou- 
isiana, Mo.,  and  Wilfley,  Mclntyre,  Nardin  &  Nelson,  of  St.  Louis, 
Mo.,  on  the  brief),  for  appellants. 

Andrew  B.  Remick,  of  St.  Louis,  Mo.  (John  W.  Matson,  of  Lou- 
isiana, Mo.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  STONE,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 
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TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
It  is  undisputed  that  the  appellee  and  its  predecessors  have  used  the 
name  "Stark"  in  their  nursery  business  for  a  century  and  that  its 
products  have  an  established  reputation  for  quality.  On  Tune  24, 
1913,  it  was  granted  a  registration  of  the  trade-mark  "Stark  Trees" 
under  the  10-year  clause  of  section  5  of  the  Trade-Mark  Act  of 
Congress  of  February  20,  1905  (33  Stat.  725,  c.  592), 
as  amended  by  the  Act  of  February  18,  191 1  (36  Stat. 
918,  c.  113;  section  9490,  U.  S.  Comp.  Stat.  1916). 
That  trade-mark  consisted  of  the  two  words  "Stark 
Trees,"  as  shown  by  this  photographic  copy: 

The  appellants'  device,  charged  as  the  infringement,  is  on  a  narrow 
tag  of  wood,  as  shown  by  this  photographic  copy : 


The  word  "Stark"  is  in  white  letters,  across  the  dark  bushy  tree; 
the  other  words  are  in  black,  on  white  ground.  It  will  be  noticed 
that  the  word  "Stark,"  across  the  bushy  tree,  is  in  larger  letters  than 
any  of  the  other  words,  which  are  in  smaller  type.  We  concur  in  the 
finding  of  the  learned  trial  judge  that  "in  tiiis  manner  the  word 
"Stark"  is  given  special  emphasis,  and  from  its  position  the  term  'Stark 
Trees'  is  vividly  suggested." 

To  justify  a  finding  of  infringement  of  a  trade-mark,  it  is  not 
necessary  that  the  similitude  should  be  exaqt.  It  is  sufficient  if, 
taking  into  account  resemblance  and  conditions,  the  former  are  so 
marked  that  an  ordinary  purchaser  is  likely  to  be  deceived  thereby. 
McLean  v.  Fleming,  96  U.  S.  245,  251,  24  L.  Ed.  828;  Layton  Pure 
Food  Co.  V.  Church  &  Dwight  Co,,  182  Fed.  24,  34,  104  C.  C.  A.  464, 
474;  McDonald  &  Morrison  Mfg.  Co.  v.  Mueller  Mfg.  Co.,  183  Fed. 
972,  974,  106  C.  C.  A.  312;  Heileman  Brewing  Co.  v.  Independent 
Brewing  Co.,  191  Fed.  489,  494,  112  C.  C.  A.  133,  138;  De  Voe 
Snuflf  Co.  V.  Wolff,  206  Fed.  420,  423,  124  C.  C.  A.  302,  305 ;  O. 
&  W.  Thum  Co.  V.  Dickinson,  245  Fed.  609,  614,  158  C.  C.  A.  37, 
42.  In  Thaddeus  Davids  Co.  v.  Davids,  233  U.  S.  461,  469,  34  Sup. 
Ct.  648,  651  (58  L.  Ed.  1046,  Ann.  Cas.  1915B,  322),  it  was  claimed 
that  "the  protection  is  limited  to  its  use  when  standing  alone  *  *  * 
and  that  there  can  be  no  infringement  unless  it  is  used  in  this  precise 
manner."    The  court,  in  denying  this  contention,  said : 

"The  statutory  right  cannot  be  so  narrowly  limited.  Not  only  exact  repro- 
duction, but  a  'colorable  imitation/  is  within  the  statute ;  otherwise,  the  trade- 
mark would  be  of  Uttle  avail,  as  by  shrewd  simulation  it  could  be  appropriated 
with  impunity." 

In  McDonald  &  Morrison  Mfg.  Co.  v.  Mueller,  supra,  this  court 
held: 
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•The  test  is  not  whether,  when  goods  are  placed  side  by  side,  a  difference 
be  recognized  in  the  labels  or  marks ;  but  the  test  is,  when  such  goods  are 
not  placed  side  by  side,  would  an  ordinarily  prudent  purchaser  be  liable  to 
pondiase  the  one,  believing  that  he  was  purchasing  the  other." 

See,  also,  Gordon's  Dry  Gin  Co.  v.  Eddy  &  Fisher  Co.  (D.  C.)  246 
Fed.  954. 

There  can  be  no  doubt  that  an  ordinarily  prudent  person,  know- 
ing of  the  reputation  of  the  ** Stark  Trees,"  which  for  many  years  have 
been  known  as  superior  trees,  would  easily  be  induced  to  purchase 
the  trees  of  appellants,  in  view  of  the  advertisements,  the  statements 
in  their  catalogues,  and  their  trade-mark,  in  the  belief  that  they  came 
from  the  orchard  nurseries  of  appellee.  The  catalogues  and  advertise- 
ments of  appellants,  which  do  not  appear  in  the  printed  record,  but 
were  by  order  of  the  trial  court  transmitted  to  this  court  as  a  part 
of  the  record,  and  have  been  carefully  examined,  indiscriminately  de- 
scribe their  trees  and  nurseries  as  "Stark  Nurseries,"  "Stark  Broth- 
ers," "Stark  Trees,"  and  use  the  word  "Stark"  in  connection  with 
their  nurseries  and  alleged  location.  The  representation  that  the  busi- 
ness is  located  at  "Stark  City,"  although  they  admit  that  only  their 
nurseries  are  at  Stark  City,  while  the  business  itself  is  conducted  at 
Neosho,  the  change  of  the  name  of  the  place  where  their  nurseries 
axe  located  from  Chester  to  Stark  City,  the  .attempt  to  establish  of- 
fices, at  first,  at  Louisiana,  Mo.,  all  tend  to  impress  one  that  there  was 
an  intention  to  add  to  the  confusion  and  mislead  purchasers  of  trees 
into  the  belief  that  their  trees  are  those  of  appellee. 

[I]  Nor  does  it  matter  tiiat  appellants  were  using  their  own  sur- 
names as  their  trade-mark.  While  it  is  true  that  a  person  has  a 
right  to  use  his  surname  as  a  mark,  without  being  guilty  of  an  in- 
fringement, there  is  a  limitation  to  that  right.  As  stated  in  the 
Davids  Case,  "provided  that  the  name  was  not  used  in  a  manner  tend- 
ing to  mislead,  and  it  was  clearly  made  to  appear  that  the  goods 
were  his  ovwi,  and  not  those  of  the  registrant."  The  decree  com- 
plained of  only  enjoined  appellants  from  using  labels  with  their  name 
"Stark"  in  such  a  manner  "as  will  not  unmistakably  differentiate  their 
goods  and  advertisements  from  those  of  complainant."  There  is  noth- 
ing in  Stix,  Baer  &  Fuller  Dry  Goods  Co.  v.  American  Piano  Co., 
211  Fed.  271,  127  C.  C.  A.  639,  which  in  any  wise  conflicts  with  this. 
Although  that  was  not  a  registered  trade-mark  case,  it  was  held : 

"If,  however,  the  name  has  previously  become  well-known  in  trade,  the 
second  comer  uses  it  subject  to  three  important  restrictions:  (1)  He  may 
not  affirmatively  do  anything  to  cause  the  public  to  believe  that  his  article  is 
made  by  the  first  manufacturer.  (2)  He  must  exercise  reasonable  care  to  pre- 
vent the  public  from  so  believing.  (3)  He  must  exercise  reasonable  care  to 
prevent  the  public  from  beUeving  that  he  is  the  successor  in  business  of  the 
first  manufacturer.*' 

There  is  nothing  in  the  decree  to  prevent  appellants  from  using 
their  surnames,  nor  from  publishing  in  their  catalogues  and  adver- 
tisements the  training  and  knowledge  of  appellant  William  P.  Stark 
in  the  nursery  business.  But  the  language  employed  in  this  part  of 
the  decree  is  in  such  general  terms  that  appellants  may  be  at  a  loss 
how  to  comply  with  the  terms  of  the  decree  in  every  respect,  and  thus 
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may  inadvertently  violate  the  injunction.  To  avoid  'this  we  deem  it 
best,  following  the  rule  in  the  Hall  Safe  Case,  208  U.  S.  560,  28  Sup. 
Ct.  350,  52  L.  Ed.  616,  and  the  Knabe  Piano  Case,  211  Fed.  271,  127 
C.  C.  A.  639,  to  indicate  in  this  opinion  the  decree  to  be  entered  on 
this  branch  of  the  case. 

Nor  is  it  material  that  appellants  do  not  use  appellee's  trade-mark 
in  its  entirety,  if  what  they  do  use  is  misleading  and  likely  to  cause 
confusion,  whether  the  goods  offered  under  this  trade-mark  are  or 
are  not  those  of  the  registrant.  In  Saxlehner  v.  Eisner  &  Mendelson 
Co.,  179  U.  S.  19,  33,  21  Sup.  Ct.  7,  12  (45  L.  Ed.  60),  it  was  held: 

"It  is  not  necessary,  to  constitute  an  Infringement,  that  every  word  of  a 
trade-mark  should  be  appropHated.  It  Is  sufficient  that  enough  be  taken  to 
deceive  the  public  In  the  purchase  of  a  protected  article.** 

In  Ammon  &  Person  v.  Narragansett  Dairy  Co.  (D.  C.)  252  Fed. 
276,  278,  the  registered  trade-mark  of  plaintiff  was  "Queen  of  the 
West,"  and  that  of  the  defendant  "Queen."  The  court  in  granting  an 
injunction  against  the  defendant,  from  using  the  trade-mark  "Queen" 
said: 

"The  unnecessary  adoption  of  a  part  of  a  plalntlfiTs  trade-mark — a  part  so 
substantial  as  to  have  become  a  trade-name  or  nickname  for  the  goods — ^is 
generally  regarded  as  an  Infringement.  The  use  by  a  defendant  of  a  trade- 
mark identical  with  the  name  which  has  been  derived  from  a  plaintliTs 
trade-mark  proper,  and  has  become  sufficiently  descriptive  of  plaintiff's  goods, 
Is  the  adoption  of  a  mark  which  will  cause  its  goods  to  bear  the  same  name 
In  the  market.  Neither  subtractions  from  nor  additions  to  a  trade-mark  prop- 
er wiU  avoid  Infringement,  when  such  Imitation  as  Is  likely  to  lead  to  con- 
fusion still  remains  despite  the  changes" 

— and  authorities  cited.  The  same  principle  was  announced  by  this 
court  in  Rossman  v.  Gamier,  211  Fed.  401,  406,  128  C.  C.  A.  73,  78. 

The  use  of  "Stark  City"  as  their  address,  when  their  business  is 
conducted  at  another  city,  Neosho,  Mo.,  is  misleading,  and,  owing  tc^ 
the  name,  likely  to  cause  confusion.  This  is  true,  not  merely  owing 
to  the  name  "Stark"  being  used,  but  also  for  the  reason  that  appellee 
and  its  predecessors  have  frequently  advertised  their  business  as  at 
"Stark,"  "Starkdale,"  and  "Stark  Station,"  Mo.,  having  at  some  time 
maintained  nurseries  at  some  of  these  places. 

The  court  committed  no  error  in  granting  the  injunction,  but,  in 
order  to  avoid  any  misapprehension,  there  should  be  added  to  that 
part  of  the  decree  granting  the  perpetual  injunction  the  following 
words : 

"That  the  defendants  may  use  their  surnames  in  circulars,  catalogues,  or 
advertisements,  but  they  must  be  accompanied  by  Information  that  they 
are  not  of  the  original  William  Stark  Nurseries,  nor  In  any  wise  connected 
with  the  Stark  Bros.  Nurseries  &  Orchards  CJompany,  or  any  of  Its  predeces- 
sors under  whatsoever  name  their  business  was  conducted,  and  that  their 
trees  are  not  the  product  of  any  of  these  concerns,  nor  their  successors.  It 
Is  further  ordered  and  decreed  that,  for  the  purpose  of  distinguishing  de- 
fendants' trees  from  those  of  the  complainant,  the  defendants  shall  Insert  in 
their  circulars,  catalogues,  and  advertisements  a  notice  substantially  as  fol- 
lows, and  in  form  as  conspicuous  as  the  body  of  such  circulars,  catalogues,  or 
advertisements: 
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••Notice. 

•Trhe  'Stark  Trees*  have  been  the  product  of  the  nnrsery  business  of  the 
Stark  family  since  the  year  1816,  and  this  nursery  is  still  carried  on  by 
soccessors  of  the  original  Stark  family  at  Louisiana,  Missouri ;  that  William 
P.  Stark,  is  a  member  of  that  family  and  was  connected  for  over  twenty-five 
years  with,  and  learned  the  business  from,  successors  of  the  original  Starks : 
that  our  business  is  conducted  at  Neosho,  Missouri,  and  has  no  connection 
whatever  with  the  nursery  business  of  the  Stark  Bros.  Nurseries  &  Orchards 
Comimny,  at  Louisiana,  Missouri." 

[3]  But  we  are  of  the  opinion  that  there  was  error  in  decreeing 
that  appellee  recover  all  gains  and  profits  which  appellants  have  de- 
rived or  received  by  reason  of  the  infringement  of  appellee's  trade- 
mark, beginning  March  11,  1914. 

Section  28  of  the  Trade-Mark  Act  of  February  20,  1905,  33  Stat. 
730  (section  9514,  U.  S.  Comp.  St.  1916),  after  prescribing  that  no- 
tice of  the  registration  of  the  mark  be  given  by  affixing  on  the  mark 
or  label  the  words  "Reg.  U.  S.  Pat.  Off."  which  was  not  done  by 
appellee,  provides: 

•*And  in  any  suit  for  infringement  by  a  party  failing  so  to  give  notice  of 
registration  no  damages  shall  be  recovered,  except  on  proof  that  the  defendant 
was  duiy  notified  of  infringement,  and  continued  the  same  after  such  notice." 

As  no  notice  was  given  by  appellee  to  appellants  of  infringement  of 
the  registered  trade-mark,  although  the  words  required  by  the  stat- 
ute were  not  printed  on  its  trade-mark  labels,  until  a  few  days  be- 
fore the  institution  of  this  action,  no  damages  under  this  act  can  be 
recovered  for  an  infringement  of  the  registered  trade-mark  before 
that  time  in  this  action.  The  trial  court  in  its  decree  limited  the 
damages  for  infringing  the  trade-mark  to  that  time,  but  as  to  the 
gains  and  profits  held  that  the  appellants  are  chargeable  for  unfair 
competition  from  March  11,  1914,  when  appellee  had  first  complained 
that  appellants'  advertising  matter  constituted  unfair  competition. 

As  the  jurisdiction  of  the  court  below  depended  solely  on  the  fact 
that  there  was  a  federal  question  by  reason  of  the  registration  of  the 
trade-mark  under  the  act  of  Congress,  there  being  no  diversity  of  citi- 
zenship, there  can  be  no  liability  on  the  charge  of  unfair  competition 
prior  to  the  notice  under  the  Trade-Mark  Act.     To  entitle  one  to  re- 
cover in  such  a  case,  the  unfair  competition  must  be  a  part  of  the 
same  transaction,  to  wit,  a  violation  of  the  act  of  Congress,  and  lia- 
bility thereunder.     It  rtiust  be  an  aggravation  of  the  infringement  of 
the  registered  trade-mark,  to  give  the  court  jurisdiction  to  award 
damages.    A.  Leschen  Co.  v.  Bascom  Co.,  201  U.  S.  166,  26  Sup.  Ct. 
425,  50  L.  Ed.  710;   Standard  Paint  Co.  v.  Trinidad  Asphalt  Co.,  220 
U.  S.  446,  460,  31  Sup.  Ct.  456,  55  L.  Ed.  536;   T.  B.  Wood's  Sons 
Co.  V.  Valley  Iron  Works  (C.  C.)  166  Fed.  770;   Ross  v.  H.  S.  Geer 
Co.  (C.  C.)  188  Fed.  731,  734;    Electric  Boat  Co.  v.  Lake  Torpedo 
Boat  Co.  (D.  C.)  215  Fed.  377;    Planten  v.  Gedney,  224  Fed.  382, 
386,  140  C.  C.  A.  68,  72;   U.  S.  Bolt  Co.  v.  Kroncke  Hardware  Co., 
234  Fed.  868,  148  C.  C.  A.  466;  Mallinson  v.  Ryan  (D.  C.)  242  Fed. 
951. 
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In  the  case  at  bar  the  unfair  competition  only  became  a  part  of  the 
same  transaction  as  the  infringement  of  the  registered  trade-mark, 
after  the  notice  had  been  given,  as  appellee's  trade-mark  labels  had 
not  the  words  required  by  the  act  of  Congress  on  them :  "Reg.  U.  S. 
Patent  Office."  Had  no  notice  been  given  by  appellee,  it  could  not 
have  recovered  any  damages.  This  was  expressly  decided  by  this 
court  in  Rossmann  v.  Gamier,  211  Fed.  401,  407,  128  C.  C.  A.  73,  79. 

None  of  the  authorities  relied  on  by  counsel  for  appellee  is  in  point. 
In  Jacoway  v.  Young,  228  Fed.  630,  143  C.  C.  A.  152,  the  infringed 
trade-mark  label  had  printed  on  it  the  words  "Registered  U.  S.  Pat- 
ent Office,"  therefore  that  was  notice.  Ludwigs  v.  Payson  Mfg.  Co., 
206  Fed.  60,  124  C.  C.  A.  194,  and  Detroit  Show  Case  Co.  v.  Kawneer 
Mfg.  Co.,  250  Fed.  235,  162  C.  C.  A.  370,  were  actions  for  infringe- 
ment of  patents,  and  it  was  held  that  a  claim  for  unfair  competi- 
tion in  connection  with  the  sale  of  the  infringing  article,  may  prop>- 
erly  be  joined.  But  see  Geneva  Furniture  Co.  v.  Karpen,  238  U.  S. 
254,  259,  35  Sup.  Ct.  788,  59  L.  Ed.  1295.  Shrauger  &  Johnson  v. 
Phillip  Bernard  Co.  (D.  C.)  240  Fed.  131,  decided  by  Judge  Wade, 
not  only  fails  to  sustain  counsel's  contention,  but  is  an  authority  to 
the  contrary.  While  Judge  Wade  makes  the  statement  quoted  by 
counsel  for  appellee,  he  proceeds : 

"In  certain  cases,  where  there  was  combined  the  charge  of  infringement, 
and  also  unfair  competition,  courts  have  held  that,  even  though  the  claim  of 
infringement  was  decided  in  favor  of  the  defendant,  the  court  stiU  could 
retain  jurisdiction  upon  the  question  of  imfair  competition;  but  the  large 
majority  of  the  cases  are  the  other  way." 

After  reviewing  a  large  number  of  authorities,  he  holds : 

"If  a  bUl  presented  two  separate  counts,  stating  two  separate  and  inde- 
I>endent  causes  of  action,  one  for  a  patent  infringement,  and  the  other  for 
unfair  competition,  entirely  independent  of  the  infringement.  I  should  hold  that 
the  cause  of  action  for  unfair  competition  should  be  stricken  out.  The  court 
has  no  such  jurisdiction  conferred  by  statute,  and  the  mle  contended  for  re- 
lates rather  to  the  practice  of  a  court  of  equity,  than  it  does  to  the  jurisdiction 
of  the  court." 

When  the  case  was  at  a  later  day  finally  heard  before  Judge  Reed, 
he  sustained  a  motion  to  dismiss  the  petition  as  to  the  claim  for  in- 
fringing the  plaintiflf's  alleged  trade-mark,  and  for  unfair  competition 
for  want  of  jurisdiction.    247  Fed.  547,  550. 

Gains  and  profits  made  before  notice  was  given  under  the  Trade- 
Mark  Act,  in  the  absence  of  a  label  bearing  the  inscription  prescribed 
by  the  act  of  Congress,  are  independent  of  the  act  of  Congress,  and 
can  only  be  recovered  under  the  rules  established  by  courts  of  equity 
in  actions  for  imfair  competition.  Such  an  action  cannot  be  main- 
tained in  a  national  court  in  the  absence  of  a  diversity  of  citizenship. 
As  was  held  in  Standard  Paint  Co.  v.  Trinidad  Asphalt  Co.,  supra : 

"The  opposite  parties  to  the  suit  are  citizens  of  different  states,  and  while 
this  diversity  of  citizenship  was  not  necessary  to  give  the  Circuit  Court  ju- 
risdiction of  the  case  in  so  far  as  it  involved  the  validity  of  the  trade-mark,  it 
was  necessary  to  give  the  court  jurisdiction  of  the  issue  of  unfair  competi- 
tion." 
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Other  questions  have  been  discussed  by  counsel,  and  have  received 
our  careful  consideration,  but  we  do  not  deem  it  necessary  to  pass 
on  them  in  this  cause. 

The  decree  of  the  court  below  will  be  modified,  by  adding  to  the 
injunction  clause  the  words  hereinbefore  set  forth,  and  that  the  ap- 
pellants be  charged  with  the  gains  and  profits  made  by  them  by  rea- 
son of  the  unfair  competition  arising  from  the  infringement  of  ap- 
pellee's registered  trade-mark,  and  the  damages,  if  any,  which  appellee 
has  sustained  by  reason  thereof  since  the  beginning  of  this  action. 

The  costs  of  this  appeal  will  be  taxed,  two-thirds  to  the  appellants 
and  one-third  to  the  appellee. 


(257  Fed.  17) 
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(Circuit  Court  of  Appeals,  First  Circuit.    April  5,  1919.) 

No.  1342. 

L  CBiMnrAL  Law  ^=»1129{1) — ^Appeai/— Ebbobs  on  Faob  of  Reoobd. 

The  (Circuit  Court  of  Appeals,  In  the  exercise  of  Its  discretion,  may  no- 
tice a  plain  error  on  the  face  of  the  record  In  a  criminal  case,  although 
not  assigned. 

2.  Indictment  and  Infobmation  ^=»125{19) — I>upijcitt--Espionag«  Act. 

An  Indictment  under  Espionage  Act  June  15,  1917,  tit  1,  {  3  (Comp.  St 
1918,  $  10212c),  alleging  In  one  count  that  accused  had  caused  and  at- 
tempted to  cause  Insubordination,  etc.,  was  not  duplldtous,  simply  al- 
leging two  modes  of  committing  one  oiffense,  especially  In  view  of  Rev. 
St  $  1024  ((Domp.  St  {  1690),  relating  to  Joinder  of  counts. 

8.  Wab  ^=»4 — Espionage  Act— Elements  of  Offense. 

An  Indictment  under  Espionage  Act  June  15,  1917,  tit.  1,  f  3  (Comp. 
St  1918,  §  10212c),  charging  the  commission  of  the  first  offense  set  out 
therein,  willfully  making  or  conveying  "false  reports  or  false  statements 
with  Intent  to  Interfere  with  the  operation  or  success  of  the  military  or 
naval  forces  of  the  United  States,  or  to  promote  the  success  of  its 
enemies,''  must  allege  that  statements  made  by  defendant  were  false  and 
willfully  made. 

4.  Wab  C=»4 — ^Espionage  Act— Elements  of  Offense. 

An  Indictment  charging  a  publisher  with  the  commission  of  the  second 
and  third  offenses  set  out  in  Espionage  Act  June  15,  1917,  tit  1,  {  3 
(Comp.  St.  1918,  {  10212c),  need  only  allege  that  publications  caused  or 
were  an  attempt  to  cause  insubordination,  etc.,  or  that  they  obstructed 
the  enlistment  or  recruiting  service  of  the  United  States,  and  that  they 
were  willfully  made  with  such  Intent;  it  being  Immaterial  whether  state- 
ments in  the  articles  were  false  or  not 

6.  Wab  ^=»4 — Espionage  Act— Indictment. 

Under  Espionage  Act  June  15,  1917,  tit.  1,  §  3  (Comp.  St.  1918,  $  10212c), 
where  articles  published  by  defendant  were  set  forth  at  length  in  In- 
dictment it  was  not  necessary  to  specify  particular  statements  in  them 
by  which  it  was  alleged  the  defendant  committed  the  offense  with  which 
he  was  charged. 

IX.  Indictment  and  Infobmation  «=5>140(1),  150 — Sufficiency  of  Indictment 
—Question  fob  Coubt. 

In  a  prosecution  under  Espionage  Act  June  15,  1917,  tit  1,  §  3  (Comp. 
St  1918,  {  10212c),  whether  language  used  by  defendant  In  newspaper 
articles  was  apparently  adapted  to  create  an  offense  became,  on  demurrer 
and  a  motion  to  quash,  a  question  for  the  court. 

or  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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T.  Wah  $=5>4 — ^Espionage  Act. 

A  newspaper  article,  disclosing  that  the  defendant,  the  publisher,  as 
one  of  288  residents  of  Porto  Rico  who  had  declined  American  citizen- 
ship, was  opposing  what  he  regarded  as  an  unwarranted  application  of 
Selective  Service  Act  (Comp.  St.  1918,  §§  2019a,  2019b,  2044a-2O44k)  to 
them,  held  insufficient  to  show  that  defendant  by  its  publication  caused 
or  attempted  to  cause  insubordination,  mutiny,  disloyalty,  and  refusal 
of  duty,  or  obstructed  the  enlistment  or  recruiting  service  of  the  United 
States,  or.  that  he  intended  so  to  do,  under  Espionage  Act  June  15,  1917, 
tit.  1,  §  3  (Comp.  St.  1918,  {  10212c). 

8.  War  ^=s>4 — Espionage  Act— Indictment— Sufficiency. 

A  newspaper  article,  complaining  of  Selective  Service  Act  (Comp.  St 
1918,  §§  2019a,  2019b,  2044a-2044k),  or  constructions  thereof  by  the  provost 
marshal  of  the  United  States,  held  not  so  apparently  free  from  language 
adapted  or  calculated  to  create  insubordination,  etc.,  or  to  obstruct  the 
enlistment  or  recruiting  service  with  the  intent  etc.,  that  court  could 
have  sustained  a  demurrer  to  counts  of  an  indictment  setting  it  forth  iv 
a  violation  of  Espionage  Act  June  15,  1917,  tit  1,  §  3  (Comp.  St.  1918,  | 
10212c). 

9.  Criminal    Law     ^=»371(1) — ^Espionage     Act— Publications— Evidenc©- 

Prior  Publications. 

In  a  prosecution  under  Espionage  Act  June  15,  1917,  tit  1,  5  3  ((>>mp. 
St.  1918,  §  10212c),  where  the  Intent  of  the  defendant  by  publication  to 
commit  the  offense  of  causing  or  attempting  to  cause  insubordination, 
etc.,  was  one  of  the  issues  submitted  to  the  jury,  publications  of  the  de- 
fendant in  earlier  issues  of  his  paper  were  admissible  in  evidence  to  show 
that  defendant  had  no  unlawful  intent. 

10.  War  ^=»4 — Espionage  Act— Publishing  Articles  to  Cause  Insubordi- 
nation AND  Obstruct  Enlistment— Elements. 

In  a  prosecution  under  Espionage  Act  June  15,  1917,  tit  1,  §  3  (Comp. 
St.  1918,  §  10212c).  it  was  not  only  necessary  to  prove  beyond  a  reasonable 
doubt  that  the  defendant  willfully  published  newspaper  articles  with  the 
Intent  to  cause  insubordination,  etc.,  or  to  obstruct  the  enlistment  and 
recruiting  service,  but  also  that  this  intent  had  been  carried  into  effect 
by  language  adapted  to  produce  these  results. 

11.  War  ^=>4 — Espionage  Act. 

Espionage  Act  June  15,  1917,  tit.  1,  §  3  (Comp.  St  1918,  §  10212c),  In 
referring  to  the  influencing  and  disloyalty,  eta,  in  the  military  forces  of 
the  United  States,  should  not  be  construed  so  broadly  as  to  include  the 
influencing  of  all  the  able-bodied  men  in  Porto  Rico,  especially  those 
who  had  renounced  American  citizenship,  whether  they  were  within  the 
class  who  were  obliged  to  register  or  not 

12.  War  <g=»4 — Espionage  Act— Sufficiency  of  Evidence. 

In  a  prosecution  under  Espionage  Act  June  15,  1917,  tit.  1,  §  3  (Comp. 
St.  1018,  §  10212c),  evidence  held  insufficient  to  sustain  a  finding  that  de- 
fendant published  newspaper  articles  willfully,  with  the  intent  to  create 
Insubordination,  mutiny,  etc.,  or  obstruct  the  recruiting  or  enlistment 
service  of  the  Urilted  States. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico ;   Peter  J.  Hamilton,  Judge. 

Vincente  Balbas  Capo  was  convicted  of  a  violation  of  the  Espionage 
Act,  and  he  brings  error.    Reversed  and  remanded. 

Boyd  B.  Jones,  of  Boston,  Mass.  (Henry  G.  Molina,  of  San  Juan, 
Porto  Rico,  on  the  brief),  for  plaintiff  in  error. 

Thomas  J.  Boynton,  U.  S.  Atty.,  of  Boston,  Mass.  (Alonzo  H.  Gar- 
cclon,  Sp.  Asst.  U.  S.  Atty.,  of  Boston,  Mass.,  on  the  brief),  for  de- 
fendants in  error. 
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Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  ALD- 
RICH,  District.  Judge. 

JOHNSON,  Circuit  Judge.  This  is  a  writ  of  error  to  review  a  final 
judgment  of  the  district  court  of  Porto  Rico,  imposing  a  fine  of  $1,0(X) 
and  imprisonment  for  the  term  of  two  years  upon  the  defendant  be- 
low, upon  each  of  four  counts  in  an  indictment  in  which  the  defendant 
was  charged  with  violation  of  title  1,  §  3,  Act  of  June  15,  1917,  c.  30, 
40  Stat.  219  (Comp.  St.  1918,  §  10212c),  known  as  the  Espionage  Act. 

There  were  six  counts  in  the  indictment.  In  the  first  and  fourth 
coimts  the  defendant  below  was  charged  with  having  committed  the 
offense  created  by  the  first  clause  in  the  Espionage  Act,  viz.:  The 
willfully  making  or  conveying  false  statements  with  intent  to  interfere 
with  the  operation  and  success  of  the  military  and  naval  forces  of  the 
United  States,  to  the  injury  of  the  United  States.  The  fourth  count 
was  quashed  upon  motion  of  the  defendant,  and  the  jury  returned  a 
verdict  of  not  guilty  upon  the  first. 

In  the  remaining  four  counts  he  was  charged  with  committing  the 
second  and  third  offenses  created  by  the  following  clauses  in  the  act : 

"And  whoever,  when  the  United  States  Is  at  war,  shall  willfully  cause,  or 
attempt  to  cause,  insubordination,  disloyalty,,  mutiny,  or  refusal  of  duty,  In 
the  military  or  naval  forces  of  the  United  States,  or  shall  willfully  obstruct 
the  recruiting  or  enlistment  service  of  the  United  States,  •  •  ♦  shall  be 
punished  by  a  fine  of  not  more  than  $10,000  or  Imprisonment  for  not  more 
than  twenty  years,  or  both." 

In  the  second  count  he  was  charged  with  having  committed  the  of- 
fense of  causing  and  attempting  to  cause  insubordination,  etc.,  by 
"unlawfully,  willfully,  knowingly  and  feloniously  publishing"  in  a  cer- 
tain paper  or  periodical,  known  as  the  "Heraldo  de  las  Antillas,"  in 
the  city  of  San  Juan,  Porto  Rico,  on  or  about  the  27th  day  of  Octo- 
ber, 1917,  certain  false  statements  in  the  Spanish  language,  the  Eng- 
lish translation  of  which  is  as  follows: 

"Recruiting  in  Porto  Rico. 

"According  to  recent  notices,  the  quota  of  recruits  of  Porto  Rico  which  had 
been  fixed  at  12,000  men  has  been  increased  to  17,000,  of  which  the  first  ones 
wiU  be  white  and  the  rest  colored. 

•*It  is  said  that  the  recruiting  will  begin  within  the  first  ten  days  of  No- 
vember next. 

**We  understand  that  Porto  Rico  contributes  to  the  Rational  Army  propor- 
tionally a  larger  number  of  soldiers  than  any  other  state  in  the  Union,  and 
larger  than  any  other  territory,  as,  for  instance,  Hawaii,  which  does  not 
contribute  any. 

"What  do  the  politicians  say  to  that,  who  attribute  to  themselves  the  mo- 
nopoly of  the  defense  of  the  people's  interests? 

"They  say  nothing. 

"They  are  busy  defending  some  positions  that  they  have  paid  for." 

It  was  alleged  in  said  count  that — 

**The  object  and  intent  of  the  said  words  made,  published  and  conveyed  as 
aforesaid  was  to  cause  insubordination,  disloyalty,  mutiny  and  refusal  of  duty 
in  the  military  and  naval  forces  of  the  United  States,  ♦  ♦  ♦  against  the 
peace  and  dignity  of  the  United  States." 
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In  the  third  count  it  was  charged  that  he  did — 

"willfully,  unlawfully,  knowingly,  and  feloniously  obstruct  the  xecmltlng  and 
enlistment  service  of  the  United  States,  to  the  injury  of  said  service  and  to 
the  injury  of  the  United  States,"  by  the  same  publication;  and  that  •*the  ob- 
ject and  intent  of  said  words  ♦  ♦  ♦  was  to  obstruct  the  registration  and 
enlistment  in  the  service  of  the  United  States." 

In  the  fifth  count  he  was  charged  with  having  committed  the  of- 
fense with  which  he  was  charged  m  the  second  count,  by  the  publica- 
tion in  the  same  paper,  on  or  about  the  10th  day  of  November,  1917, 
of  an  editorial  entitled  "The  Topic  of  the  Day." 

In  the  sixth  count  he  was  charged  with  having  committed  the  offense 
with  which  he  was  charged  in  the  third  count,  by  publishing  the  same 
editorial.  This  was  printed  in  the  English  language,  and  is  set  out 
in  full  in  the  indictment.  It  is  too  long  to  be  quoted  at  length,  and  we 
will  therefore  quote  only  the  material  parts  and  state  the  substance  of 
the  rest.  It  began  with  the  following  quotation  from  another  news- 
paper published  in  Porto  Rico : 


ur 


*The  Topic  of  the  Day. 

*'The  Prevost  Marshall  of  the  United  States  has  decided  that  the  Porto 
Ricans  who  have  declined  American  citizenship  are  obliged  to  serve  in  the 
Army."  La  Democrada. 

The  writer  then  discussed  this  reported  decision  of  the  provost 
marshal : 

"Just  as  it  sounds,  the  above  statement  is  exactly  this:  *The  Prevost  Mar- 
shall has  decided.'  So  that  had  the  Prevost  MarshaU  decided,  contrarily,  those 
who  have  not  sworn  American  citizenship  would  not  have  been  called  to  the 
'colors* — or  what  has  the  same  effect  but  in  different  words— that  what  one 
man  decided  is  to  be  law  for  288  men.    ♦    ♦    ♦ 

**With  due  deference  to  La  Democrada,  the  Prevost  Marshall  has  not  the 
power  to  decide  which  affects  man's  conscience.    ♦    ♦    • 

*'The  law  reads  that  all  citizens  of  the  United  States  are  obliged  to  active 
service,  to  take  up  arms;  but  it  does  not  refer  to  those  who  are  not  Amer- 
ican citizens.  And  should  that  law  enact  such  a  step,  it  would  be  nothing 
less  than  a  law  without  foundation,  because  may  La  Democrada  know,  that 
Porto  Ricans  those  who  have  not  sworn  allegiance  to  the  American  flag,  we 
constitute  a  people  of  Porto  Rico,  as  an  entity  about  to  disappear,  may  be, 
but  not  as  yet  extinguished.    ♦    ♦    ♦ 

"The  people  of  Porto  Rico  has  not  declared  war  on  any  nation  whatsoever 
and  is  therefore  neutral.  The  above  may  sound  awkward,  but  let  it  be  known 
as  a  fact  to  all  Porto  Ricans,  those  who  are  now  dtizens  of  the  United  States, 
that  Congress  provided  you  with  that  citizenship  in  order  that  you  be  obliged 
to  take  up  arms  in  defense  of  the  American  flag,  without  which  privilege  human 
conscience  would  have  been  violated  had  you  been  enlisted. 

"It  is  logical,  therefore,  that  in  order  that  Porto  Ricans  be  called  to  shed 
their  blood  for  the  American  flag,  they  were  given  American  dtizenship,  it  is 
reasonable  that  those  who  have  not  sworn  flag  are  not  compelled  to  defend 
another  but  the  flag  of  Porto  Rico ;  that  flag,  that  flies  yet  as  the  moral  repre- 
sentation and  symbol  of  the  people  of  Porto  Rico,  who  yet  exists  as  a  political 
body.  ♦  ♦  ♦  The  flag  does  not  wave  lawfully  over  the  castles  of  Porto 
Rico;  but  lives  there — In  the  hearts  of  every  Porto  Rlcan,  ♦  ♦  •  those 
who  have  not  sworn  American  citizenship.  ♦  ♦  ♦  Xo  matter  how  i)ower- 
ful  the  foe  may  be,  only  for  that  dear  flag  would  the  sacrifice  be  offered. 

*'How  little  does  it  matter  that  the  Prevost  Marshall  deddes  that  the  dti- 
zens of  Porto  Rico  have  to  flght  for  the  American  flag — how  little  does  he 
know  that  physical  strength  Is  not  all ! ! !    The  flag  of  a  fatherland  needs  more 
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fi>r  its  defense — ^it  needs  the  splritnal  embodiment  of  heart  and  sonl  that  there 
may  be  strength,  true  force,  to  be  able  to  strike  the  death  blow  to  the  enemy 
and  prodalm  victory." 

The  author  then  discussed  the  danger  of  a  nation  obliging  men  "as 
slaves  to  defend  a  cause  for  which  tihey  have  no  ideal,"  and  states 
that  it  "sounds  impossible  that  the  Prevost  Marshall  could  decide  to 
engross  the  American  army  with  men  whose  ideals  are  not  the  same 
as  those  of  Americans,"  and  that  the  people  of  Porto  Rico,  whom  he 
calls  "the  Pariah,"  as  the  legal  definition  of  a  citizen  of  Porto  Rico 
who  has  not  changed  his  status,  is  neutral  in  this  terrible  war;  that 
the  Pariahs  form  a  lawful  entity,  who  have  no  governing  power,  and 
who  have  been  compelled  to  allow  themselves  to  be  governed  by  others. 
Fate  is  appealed  to  behold  them — 

**weak  and  powerless,  driven  by  force ! ! !  That  all  has  been  decided  by  the 
Prerost  Marshall,  bnt  he  who  thus  decided,  who  thus  presses  on  the  defense- 
less and  the  weak,  he  who  compels,  based  on  might,  that  man  be  driven  by 
force  to  fight  for  a  flag  that  is  not  his  own,  he  who  thus  drives  man  has  no 
ilg^t  to  dalm  that  man  be  a  true,  loyal  soldier." 

The  defendant  then  stated  his  position  and  advice  that  he  had  g^ven 
to  those  who  like  himself  had  declined  American  citizenship,  under  the 
provisions  of  the  Act  of  Congress  of  March  2,  1917,  c.  145,  §  5,  39 
Stat  953  (Comp.  St.  1918,  §  3803bb) : 

''As  soon  as  the  stat^nent  of  La  Democrada  was  known,  although  no  ex- 
planation of  the  decision  of  the  Prevost  Marshall  was  given,  we,  who  have 
been  so  Interested  In  the  affair,  have  been  the  object  of  numerous  inquiries 
on  the  matter  from  Pariahs  all  over  the  Island  and  to  one  and  all  the  same 
answer  and  information  has  been  given: 

''Resistance  against  the  mighty  is  of  no  avail — when— ever  called  to  the 
front — ^we  have  to  go— but  never  before  solemnly  expressing  to  ttie  Military 
Oommission  that  toe  are  not  citizens  of  tJie  United  States;  that  we  are  not 
ready  and  willing  to  swear  loyalty  to  the  Anoerican  flag — but  if  nevertheless 
we  are  compelled  to  defend  a  flag,  to  which  respect  is  due,  but  with  which  we 
have  no  moral  ties  nor  progeny — let  the  Prevost  Marshall's  will  be  done !  His 
and  only  his  will  the  respondbllltles  be  of  human  error.  And  then  may  be 
that  that  decision  find  a  place  in  the  pages  of  history  more  due  to  its  effects 
than  to  the  motives  of  Its  existence.    ♦    ♦    ♦ 

"Oh!  Washington,  be  thou  witness  of  this  struggle;  behold  man's  conscience 
trampled  upon  by  Might;  ♦  ♦  ♦  behold  the  Statue  of  Ldberty  and  the 
Right  of  Man  cast  to  the  winds  in  fragments." 

The  writer  then  reasons  that,  because  the  Pariah  has  been  called 
upon  to  perform  the  same  duties  as  citizens  of  the  United  States,  his 
condition  as  a  citizen  "is  equally  esteemed  and  appreciated  as  that  of 
President  Wilson,  inasmuch  as  the  Pariah  has  been  assigned  the  same 
and  equal  duties  as  those  assigned  to  the  President's  fellow  citizens," 
and  therefore  that  the  Pariahs  are  placed  upon  equal  grounds  and 
authorized  to  discuss  as  equals. 

The  defendant  attacked  the  indictment  by  demurrer  and  a  motion 
to  quash  on  the  following  grounds :  That  the  counts  were  improperly 
joined;  that  it  did  not  set  forth  or  allege  the  specific  statements  alleged 
to  be  false ;  that  it  did  not  set  forth  in  any  of  its  counts  an  offense 
known  to  the  law  or  any  violation  of  section  3  of  the  Espionage  Act. 

The  demurrer  was  overruled  and  the  motion  to  quash  was  denied, 
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except  as  to  the  fourth  count,  to  which  the  defendant  seasonably  ex- 
cepted. At  the  close  of  all  the  testimony  the  defendant  filed  a  mo- 
tion that  the  court  direct  a  verdict  of  not  guilty,  and  to  the  denial  of 
this  motion  he  seasonably  excepted.  The  defendant  also  seasonably 
excepted  to  certain  instructions  of  the  presiding  judge  and  the  admis- 
sion and  exclusion  of  certain  evidence,  and  has  assigned  these  instruc- 
tions and  the  rulings  admitting  or  excluding  this  testimony  as  error. 
In  addition,  counsel  for  the  defendant  claimed  in  argument  that  the 
second  and  fifth  counts  were  bad  for  duplicity,  because  the  oflFenses 
of  causing  insubordination,  etc.,  and  attempting  to  cause  insubordina- 
tion, etc.,  are  alleged  in  each  of  them,  and  that  these  are  separate  of- 
fenses, as  shown  by  the  disjunctive  "or"  in  the  statute;  that  while 
this  objection  was  not  urged  at  the  trial,  and  is  not  made  a  part  of 
the  bill  of  exceptions,  the  error  is  apparent  on  the  face  of  the  record, 
and  the  couit  should  take  notice  of  it,  although  not  assigned. 

[1,2]  It  is  undoubtedly  true  that  the  court,  in  the  exercise  of  its 
discretion,  may  notice  a  plain  error  on  the  face  of  the  record,  although 
not  assigned :  but  we  do  not  think  the  indictment  is  open  to  the  charge 
of  duplicity.  Only  one  offense  is  alleged,  which  may  be  committed 
in  two  modes,  and  both  of  these  modes  are  joined  in  one  count.  Ei- 
ther causing  insubordination,  etc.,  or  the  attempt,  are  different  modes 
of  committing  one  and  the  same  offense  and  both  may  be  alleged  in 
one  count.  Grain  v.  United  States,  162  U.  S.  625,  634,  16  Sup.  Ct. 
952,  40  L.  Ed.  1097;  May  v.  United  States,  199  Fed.  53,  117  C.  C. 
A.  431 ;  United  States  v.  Dembrowski  (D.  C.)  252  Fed.  894. 

The  joinder  of  counts  which  the  defendant  assigns  as  error  is  au- 
thorized by  section  1024  of  the  Revised  Statutes  (Comp.  St.  §  1690) 
and  is  fully  sustainf'd  in  Pointer  v.  United  States,  151  U.  S.  396,  400, 
14  Sup.  Ct.  410,  38  L  Ed.  208,  and  Ingraham  v.  United  States,  155 
U.  S.  434,  15  Sup.  Ct.  148,  39  L.  Ed.  213. 

[3,  4]  As  the  indictment  was  drawn,  there  was  an  attempt  to  charge, 
in  the  first  and  fourth  counts,  the  commission  of  the  first  offense  set 
out  in  section  3 ;  that  of — 

''willfully  making  or  conveying  false  reports  or  false  statements  with  intent 
to  interfere  with  the  operation  or  success  of  the  military  or  naval  forces  of 
the  United  States  or  to  promote  the  success  of  its  enemies." 

It  was  necessary  to  allege  in  these  counts  that  the  statements  made 
by  the  defendant  were  false  and  willfully  made.  As  to  the  last  two 
offenses  in  the  section,  set  out  in  the  remaining  counts,  it  is  immaterial 
whether  the  statements  made  by  the  defendant  were  false  or  not;  it 
was  only  necessary  to  allege  that  they  caused,  or  were  an  attempt  to 
cause,  insubordination,  etc.,  or  that  they  obstructed  the  enlistment  or 
recruiting  service  of  the  United  States,  and  that  they  were  willfully 
made  with  such  intent. 

[5]  The  articles  published  by  the  defendant  were  set  forth  at  length, 
and  it  was  not  necessary  to  specify  the  particular  statements  in  them 
by  which  it  was  alleged  the  defendant  committed  the  offenses  with 
which  he  was  charged.  Their  language  requires  no  expert  knowledge 
for  its  interpretation,  and  no  explanation  was  necessary  by  way  of 
innuendo  to  make  its  meaning  clear.    Lockhart  v.  United  States,  250 
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Fed.  610,  162  C.  C.  A.  626;'  Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56,  28  Sup.  Ct.  428,  52  L.  Ed.  681 ;  Ledbetter  v.  United  States, 
170  U.  S.  606,  18  Sup.  Ct.  774,  42  L.  Ed.  1162. 

[•]  We  think  the  offenses  were  set  out  in  the  indictment  with  such 
precision  and  exactness  as  to  fully  acquaint  the  defendant  with  the 
crimes  with  which  he  was  charged.  Whether  the  language  which  the 
defendant  used  was  apparently  adapted  to  create  these  offenses  became, 
on  demurrer  and  a  motion  to  quash,  a  question  for  the  court. 

[7]  The  article  of  November  10th  discloses  that  the  defendant,  as 
one  of  288  residents  of  Porto  Rico  who  had  declined  American  citi- 
zenship, was  opposing,  as  he  was  justified  in  doing,  what  he  regarded 
as  an  unwarranted  application  of  the  Selective  Service  Act  (Act  May 
18,  1917,  c.  15,  40  Stat.  76  [Comp.  St.  1918,  §§  2019a,  2019b,  2044a- 
2044k)  to  them.  We  do  not  think  its  language  is  adapted  or  calculated 
to  effect  the  results  which  it  was  charged  the  defendant  willfully  in- 
tended. It  is  clearly  only  a  justifiable  criticism  of  the  reported  deci- 
sion of  a  subordinate  officer  of  the  government  by  one  who  was  direct- 
ly affected  by  it,  and  we  do  not  think  that  any  inferences  could  rea- 
sonably or  fairly  be  drawn  from  it  which  would  justify  a  jury  in  find- 
ing that  the  defendant,  by  its  publication  caused,  or  attempted  to  cause, 
insubordination,  mutiny,  disloyalty,  and  refusal  of  duty,  or  obstructed 
the  enlistment  or  recruiting  service  of  the  United  States,  or  that  he 
intended  so  to  do,  but  that  it  discloses  upon  its  face  that  his  only  pur- 
pose in  publishing  it  was  to  oppose  a  reported  decision  by  which  those 
who  had  declined  American  citizenship  would  be  forced  to  serve  in 
the  army  of  the  United  States.  We  think,  therefore,  the  demurrer 
should  have  been  sustained  as  to  the  counts  which  were  based  upon 
this  publication. 

[i]  It  is  not  so  apparent  from  the  language  of  the  article  of  Octo- 
ber 27th  that  it  is  not  adapted  or  calculated  to  create  the  offenses  al- 
leged, or  that  there  was  an  absence  of  willful  intent,  that  the  court 
could  have  ruled  that  there  was  no  possible  question  for  the  jury  in 
the  determination  of  both  the  adaptability  of  its  language  to  create  in- 
subordination, etc.,  or  to  obstruct  the  enlistment  or  recruiting  service 
and  the  intent  with  which  it  was  published,  and  we  think  the  demurrer 
was  properly  overruled  as  to  the  counts  based  on  this  article. 

The  defendant  assigned  as  error  that  the  court  refused  to  admit  as 
evidence  in  his  behalf  an  article  under  date  of  April  2,  1917,  published 
by  him  in  his  paper,  the  "Heraldo  de  las  Antillas,"  entitled  "War," 
the  material  part  of  which  is  as  follows : 

"If  Congress  should  enact — which  would  not  be  strange — compulsory  serv- 
ice, which  has  been  adopted  in  advance  already  by  some  states  in  the  Union, 
then  the  moral  support  to  be  given  by  Porto  Rico  to  the  United  States  should 
take  the  form  of  soldiers  not  exempt  from  service,  either  by  draft  or  by 
obligatory  recruiting  or  by  voluntary  action.  It  Is  very  natural  that  this 
should  be  so,  Porto  Rico  being  as  it  is  already  a  part  of  the  Nopth  American 
nation,  enjojing  her  citizenship,  and  with  the  re^onslbilltles  and  obliga- 
tions which  go  with  it.  It  is  not  the  time  to  go  back  before  the  obligation 
of  honor  which  has  bsen  contracted  by  all  those  enjoying  American  citlzen- 
sliip,  and  we  would  not  be  the  persons  to  counsel  disloyalty  or  treason.  Con- 
sequently, with  our  principles  of  a  lifetime,  the  man  who  has  a  flag  should 
defend  it  with  his  arm,  with  everything  and  ail  that  he  is  or  possesses.*' 
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This  article  was  offered  by  the  defendant  to  show  his  state  of  mind 
and  the  absence  of  the  intent  with  which  he  was  charged  in  publish- 
ing the  articles  of  October  27th  and  November  10th,  and  was  clearly 
competent  for  that  purpose.  The  court,  however,  excluded  it,  and  as- 
signed his  reason  for  its  rejection  in  the  following  language: 

"I  have  admitted  certain  articles  because  they  may  throw  light  upon  the 
intention  of  the  defendant  in  this  case.  The  allegations  show  that  he  has  act- 
ed throughout  in  a  propaganda  to  secure  the  independ«icy  of  Porto  Rico,  but 
he  gave  that  up  when  Congress  passed  the  Jones  Act  Now  an  article  Is  of- 
fered which  dates  after  the  expiration  of  that  propaganda,  and  an  article — 
presuming  for  the  moment  that  it  Is  proper  in  some  respects — that  cannot 
throw  any  light  upon  that  propaganda,  does  not  come  within  the  scope." 

[9]  The  intent  of  the  defendant  to  commit  the  offenses  with  which 
he  was  charged  in  the  indictment  was  one  of  the  issues  submitted  to  the 
jury,  and,  as  bearing  upon  that  issue,  publications  of  the  defendant  in 
earlier  issues  of  his  paper,  which,  in  the  exercise  of  its  discretion,  the 
court  did  not  think  too  remote,  were  unquestionably  competent,  and 
we  think  the  rejection  of  this  article  was  prejudicial  to  the  defendant 

[10]  The  defendant  has  also  assigned  as  error  certain  instructions 
to  the  jury,  but  we  do  not  find  it  necessary  to  consider  all  of  them. 
The  defendant  points  out  the  following  which  he  claims  is  erroneous 
and  which  we  think  is  material : 

"If  you  have  such  a  doubt  In  this  case,  then  the  defendant  is  entitled  to  it ; 
but  if,  after  considering  the  facts,  you  come  to  the  conclusion  as  a  reasonable 
man  that  there  is  one  explanation,  and  one  only,  for  what  he  did,  and  that 
is  that  he  is  guilty,  that  he  did  this  IntentionaUy,  then  you  find  him  guilty.*'' 

We  have  looked  at  other  parts  of  the  charge  to  ascertain  if  the  de- 
ments of  the  offenses  with  which  the  defendant  was  charged  were  clear- 
ly set  forth,  so  that  the  instruction  complained  of,  although  erroneous, 
might  be  held  not  to  have  been  prejudicial  to  him ;  but  throughout  the 
charge  the  presiding  judge  nowhere  submitted  to  the  jury  the  question 
whether  the  language  of  the  statements  was  adapted  to  produce  the 
results  with  which  the  defendant  was  charged.  In  summing  up  the 
elements  necessary  to  constitute  the  offenses  he  stated  to  the  jury: 

"The  principal  ones  are  that  he  wrote  these  articles;  that  the  first  was 
false;  as  to  the  second,  f&lsity  is  not  necessary;  that  he  published  these 
articles  in  the  way  of  which  we  have  gone  over,  and  that  he  did  so  willfully; 
that  is  to  say,  with  an  evU  intent,  not  for  the  purpose  of  enli$rhtening  the  pub- 
lic as  to  their  rights  and  duties,  but  to  interfere  with  the  recruiting  and  en- 
listment of  the  military  forces  of  the  United  States,  and  that  he  did  it  inten- 
tionally, intending  to  interfere  and  produce  these  different  results." 

In  other  parts  of  the  charge  the  following  instructions  were  given, 
to  which  the  defendant  seasonably  excepted: 

"He  is  indicted  for  puWishlng  an  article  or  articles  with  the  intent  that 
these  articles  would  influence  the  different  steps  in  raising  the  military  forces, 
so  that  you  do  not  have  to  go  very  far  down  the  line  to  find  out  the  elements 
of  the  ease.  You  do  not  have  to  prove  that  the  actual  result  of  these  articles 
was  to  interfere  with  the  military  forces;  if  the  defendant  published  them 
with  the  intent  to  do  that,  then  everything  else  follows ;  and  that  is  what  you 
will  have  to  determine.    ♦    ♦    ♦ 
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"In  other  words,  the  freedom  of  the  press  Is  not  a  defense,  If  you  think 

the  defendant  has  done  these  things  willfully  and  with  tiie  intent  to  obstruct 

the  recruiting  and  enlistment  of  the  military  forces  of  the 'United  States. 
•    ♦    ♦ »» 

It  was  not  only  necessary  to  prove  beyond  a  reasonable  doubt  that 
tiie  defendant  willfully  published  these  articles  with  the  intent  to  cause 
insubordination,  etc.,  and  to  obstruct  the  enlistment  and  recruiting 
service,  but  that  this  intent  had  been  carried  into  effect  by  language 
adapted  to  produce  these  results. 

The  emphasis  which  was  laid  by  the  court  upon  the  necessity  of 
finding  the  intent  of  the  defendant  and  the  direction  of  the  inquiry  of 
the  jury  to  the  determination  of  this,  to  the  exclusion  of  any  consider-' 
ation  of  whether  the  language  of  the  articles  was  calculated  or  could 
reasonably  be  held  to  be  adapted  to  cause  insubordination,  etc.,  or  ob- 
struct enlistment  or  the  recruiting  service,  and  failure  to  instruct  the 
jury  that,  whatever  the  intent  of  the  defendant,  it  was  necessary  that 
they  should  find  that  it  was  coupled  with  some  act  or  words  adapted 
to  carry  it  into  effect,  removed  from  their  consideration  the  principal 
element  of  the  oflFenses  with  which  the  defendant  was  charged. 

[11]  The  defendant  also  excepted  to  this  instruction  and  assigns 
the  same  as  error : 

'The  indictment  does  not  mean  that  it  is  necessary  for  you  to  find  that 
this  was  intended  to  affect  the  troops  in  Cayey,  Panama,  or  anywhere  else. 
The  act  refers  to  <the  influencing  and  the  disloyalty,  etc,  In  the  'military 
forces'  of  the  United  States,  and  the  military  forces  of  the  United  States 
means  the  able-bodied  men  of  the  United  States,  the  people  from  whom  the 
United  States  may  make  up  its  army.  It  does  not  even  mean  those  between 
the  ages  of  21  and  31  years ;  it  means  all  able-bodied  men  of  the  United  States 
and  its  territories,  including  Porto  Rico.  So,  if  you  find  that  these  articles 
were  intended  and  are  to  be  construed  as  affecting  able-bodied  men  of  Porto 
Rico,  whettiier  they  are  registered  or  not,  or  whether  they  are  liable  under 
the  call,  makes  no  difference ;  the  mUltary  forces  are  the  able-bodied  men  of 
this  island." 

The  statute  is  a  penal  one,  and  while  the  military  forces  of  the  Unit- 
ed States  might  be  construed  to  include  not  only  those  who  had  been 
inducted  into  the  military  service,  but  also  those  who  had  been  re- 
quired to  register  under  the  Selective  Service  Act  and  had  not  been 
exempted  or  excused  from  service,  we  do  not  think  it  could  be  con- 
strued so  broadly  as  to  include  all  the  able-bodied  men  in  Porto  Rico 
^the  288  Porto  Ricans  who  had  renounced  American  citizenship 
among  them  if  they  were  able  bodied — whether  they  were  within  the 
class  who  were  obliged  to  register  or  not. 

While  we  think  these  instructions  cannot  be  sustained  and  that  they 
v^cre  prejudicial  to  the  defendant,  we  feel  also  that  there  was  error  in 
denying  the  motion,  made  by  him  at  the  close  of  all  the  testimony,  that 
the  jury  be  instructed  to  return  a  verdict  of  not  guilty. 

We  have  examined  with  great  care  both  statements  which  the  de- 
fendant admits  he  published  in  his  paper,  and  also  the  testimony  in- 
troduced by  the  government  and  by  the  defendant,  and  we  are  unable 
to  discover  any  evidence  upon  which  the  finding  of  the  jury,  that  he 
willfully  published  either  article  with  the  intent  to  create  insubordina- 
tion, disloyalty,  mutiny,  or  refusal  of  duty  in  the  naval  or  military 
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forces  of  the  United  States,  or  to  obstruct  the  enlistment  or  recruit- 
ing service  of  the  United  States,  can  be  sustained.  The  only  evi- 
dence which  the  jury  had  before  it  beside  the  two  articles  was  the  tes- 
timony of  two  employes  in  the  Post  Office  Department,  who  testified 
in  regard  to  the  mailing  and  circulation  of  the  papers  in  which  the 
articles  were  contained,  which  was  admitted  by  the  defendant,  and  the 
testimony  of  the  adjutant  general  of  Porto  Rico,  who  testified  that  the 
article  which  appeared  in  the  defendant's  paper  under  date  of  October 
27th,  entitled  "Recruiting  in  Porto  Rico,"  was  not  true;  that  the 
quota  to  be  furnished  from  Porto  Rico  was  12,833,  and  that  he  had 
not  at  any  time  received  from  his  superiors  any  further  orders  in  re- 
gard to  the  quota  of  men  which  was  to  be  supplied  in  Porto  Rico;  that 
at  the  time  of  the  trial  no  men  had  been  drafted  in  Hawaii  for  service, 
and  while  the  gross  quota  of  men  to  be  supplied  by  Hawaii  for  the 
National  Army  was  2,403,  it  had  actually  furnished  4,397  men.  He 
was  shown  a  copy  of  "La  Correspondencia,"  a  newspaper  published 
in  Porto  Rico,  and  admitted  that  the  figures  given  by  that  paper  in  its 
issue  of  July  20,  1917,  showing  the  number  of  men  to  be  furnished  by 
the  different  states  of  the  Union,  Porto  Rico,  and  Hawaii,  were  cor- 
rect in  accordance  with  the  official  records  in  his  office. 

The  defendant  testified  that  he  was  born  in  Porto  Rico;  that  he 
served  in  the  Spanish  War  upon  the  side  of  Spain,  and  that  after  the 
treaty  of  Paris  he  had  opposed  compulsory  American  citizenship  for 
Porto  Ricans  until  the  enactment  by  Congress  on  March  2,  1917,  of 
legislation  conferring  citizenship  upon  residents  of  that  island;  that 
upon  March  7th,  after  the  passage  of  the  act,  he  had  declared  his 
intention  of  not  becoming  a  citizen,  in  accordance  with  its  provisions 
that  those  who  did  not  desire  to  become  American  citizens  might  file  a 
declaration  of  their  rejection  of  the  offer  of  citizenship  in  the  United 
States  District  Court  of  Porto  Rico.  In  the  "Heraldo  de  las  Antillas" 
of  March  20,  1917,  he  stated  his  reasons  for  his  action.  This  article 
and  another  in  the  same  paper,  under  date  of  March  31,  1917,  were 
admitted  in  evidence.  In  these  articles  the  defendant  stated  that  he 
did  not  have  the  attachment  for  America  as  a  nation  to  make  it  proper 
for  him  to  become  an  American  citizen,  and  that — 

"To  make  a  display  of  American  citizenship  without  entertaining  a  proper 
feeling  of  loyalty  to  the  American  flag  would  not  only  create  a  disagreeable 
predicament,  but  would  also  constitute  the  most  pronounced  betrayal  of  per- 
sonal convictions  and  the  most  utter  disregard  of  personal  decorum." 

He  also  stated  in  the  article  of  March  20,  1917,  that  those  who 
have  accepted  American  citizenship — 

"are  under  positive  obligation  to  be  loyal  to  that  citizenship  and  to  that 
flag." 

A  publication  of  the  defendant  in  his  paper,  under  the  heading 
"Topic  of  the  Day,"  under  date  of  October  13,  1917,  was  also  admit- 
ted in  evidence,  which  contains  the  following  statements : 

**According  to  every  indication,  the  moment  is  nearing  for  Porto  Rico  to 
begin  paying  its  tribute  of  blood  to  the  American  flag.  New  instructions 
have  been  issued  in  the  daily  press — and  by  the  way  they  are  not  very  clear, 
thanks  to  the  very  poor  Spanish  in  which  they  are  written  or  translated — 
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and  In  gnch  instmctions  the  fact  of  not  being  citizens  of  the  United  States  is 
also  omitted  as  ground  for  exemption.    ♦    ♦    ♦    There  is  no  doubt,  however, 
that  the  matter  is  to  be  brou^t  very  shortly  and  that  it  must  be  solved  in 
one  way  or  another.    As  for  us — ^we  repeat  it  once  and  one  hundred  times — 
we  have  no  doubt  whatever;   but  it  is  also  known  that  in  these  times  the 
least  doubtful  things  seem  dark  and  adulterated.     We  believe  that  the  citi- 
«en  of  Porto  Rico  who  accepted  the  citizenship  of  the  United  States,  Inas- 
much as  he  was  given  six  months  within  which  to  renounce  it,  is  inevitably 
bound  to  take  up  arms  to  defend  his  nation.    There  was  not  the  least  deceit 
in  it,  except  such  difficulties  as  were  interposed  by  some  officials  to  prevent 
the  renunciation  of  such  citizenship,  the  period  of  time  fixed  by  law  for  the 
exercise  of  that  right  having  transpired  precisely  during  the  time  that  the 
Congress  of  the  United  States  established  compulsory  military  service  and 
was  making  preparations  to  carry  the  same  into  practice.    ♦    ♦    ♦    Then  and 
now  we  showed  ourselves  respectful  to  the  wishes  of  each  and  everybody,  and 
now  that  the  time  within  which  to  exercise  the  right  of  renunciation  has 
more  than  expired,  we  must  continue  to  show  the  same  respect;    and  even 
from  our  own  standpoint  we  must  acknowledge  and  proclaim  that  those  Porto 
Ricans  are  bound  to  accept  all  the  consequences  of  their  action  as  such  citi- 
zens of  the  United  S1:ates.    But  Just  as  we  are  of  the  opinion  concerning  those 
who  accepted  the  citizenship  of  the  nation  whose  flag  waves  to-day  over  the 
castles  of  our  country,  we  understand,  and  we  shall  not  tire  repeating  it  until 
this  question  shall  have  been  duly  determined,  that  no  person  who  is  not  a  citi- 
zen of  a  nation  can  be  a  soldier  of  that  nation  unless  it  is  done  through  an  act 
of  force  against  which  It  Is  always  lawful  to  claim  as  long  as  such  claim  is 
made  in  a  legal  way  and  before  the  same  Congress  which  provided  the  right 
to  renounce  American  citizenship." 

These  articles  show  that  the  defendant  had  been  engaged  in  a  con- 
troversy over  the  desirability  of  the  residents  of  Porto  Rico  accepting 
American  citizenship,  which  was  conferred  upon  them  by  the  Jones 
Bill,  so  called,  and  that  after  the  six  months  had  expired  in  which  cit- 
izenship might  be  renounced  under  the  provisions  of  the  bill,  he  had 
been  discussing  the  rights  of  those  who  had  so  renounced  the  offer  of 
citizenship;  that  287  other  residents  of  Porto  Rico  beside  himself 
had,  under  the  terms  of  this  act,  renounced  this  citizenship ;  and  that, 
whether  he  and  these  287  associates  were  subject  to  the  provisions  of 
the  Selective  Draft  Act,  was  a  matter  of  great  interest  to  him  and  the 
subject  of  discussion  through  the  columns  of  his  paper.  The  attitude 
of  the  defendant  toward  American  citizenship  and  his  published  state- 
ments in  regard  to  the  duty  which  Porto  Ricans  owed  the  American 
flag  who  had  become  American  citizens,  tHrow  light  upon  the  intent 
with  which  the  defendant  published  the  articles  upon  which  the  in- 
dictment against  him  was  found. 

The  defendant  testified  that,  after  the  passage  of  the  Jones  Bill, 
he  ceased  the  publication  of  his  paper  as  a  daily  on  May  17,  1917, 
and  continued  its  publication  as  a  weekly  with  the  principal  object  of 
defending  the  rights  of  those  who  had  renounced  American  citizenship, 
taking  his  news  from  local  papers,  as  his  paper  had  no  news  service  of 
its  own.  That,  in  pubHshing  his  article  of  October  27,  1917,  he  had 
before  him  an  article  in  the  issue  of  October  20,  1917,  of  the  "La  Cor- 
respondencia,"  another  newspaper  pubHshed  in  Porto  Rico.  This  ar- 
ticle, entitled  "The  Draft  in  Porto  Rico,"  was  admitted  in  evidence. 
It  stated  in  substance  that,  according  to  latest  official  authorized  ad- 
vices, 17,000  men  would  be  recruited  in  Porto  Rico,  instead  of  12,000, 
as  had  been  previously  reported,  and  that  it  was  the  purpose  of  the 
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government  to  draft  12,000  white  men  and  5,000  negroes  or  colored 
men ;  that  the  latter  would  be  sent  knmediately  to  the  United  States 
to  a  suitable  cantonment  for  men  of  that  race,  and  the  12,000  white 
men  would  be  trained  in  Porto  Rico ;  that  this  had  not  yet  been  de- 
cided, but  that  the  news  in  detail  would  be  given  soon;  and  that,  if 
this  project  was  finally  adopted,  Porto  Rico  would  be  contributing 
many  more  men  than  was  set  at  the  beginning. 

He  testified  that  he  had  before  him,  also,  in  the  preparation  of  his 
article  an  article  published  in  the  "La  Correspondencia"  on  Tuly  20, 
1917,  which  gave  the  number  of  men  to  be  furnished  under  the  draft 
by  each  state  and  territory,  and  concluded  with  this  statement: 

''As  may  be  seen  by  onr  readers  from  the  list  we  are  publisbing,  the  quota 
of  Porto  Rico,  as  a  blood  tax,  to  be  a  part  of  the  first  National  Army,  is 
12,833  men ;  that  is,  it  occupies  the  place  designated  with  No.  22  among  all 
the  states  and  territories,  being  over  29  states  and  territories  whose  quota  of 
men  for  the  defense  of  the  great  American  nation  is  much  smaller." 

While  the  statements  contained  in  these  articles  in  "La  Correspond- 
encia"  were  incorrect,  and  that  of  July  20,  1917,  failed  to  take  into 
consideration  that  the  number  of  men  assigned  to  the  diflferent  states 
was  the  net  number  to  be  drafted  after  the  number  who  volunteered 
had  been  deducted,  there  was  no  evidence  that  the  defendant  knew 
such  to  be  the  fact  or  was  in  any  position  where  it  might  be  said  that 
he  should  have  known  the  facts.  It  did  appear  in  this  statement  that 
Hawaii  would  furnish  no  men,  and  that  Porto  Rico  would  furnish 
a  larger  number  of  men  than  29  states  and  territories,  although  the 
population  of  these  states  far  exceeded  that  of  Porto  Rico,  on  tiie  as- 
sumption that  Porto  Rico  would  furnish  12,833  men.  The  article  of 
October  23,  1917,  from  "La  Correspondencia,"  stated  that  the  draft, 
from  officially  authorized  advices,  would  be  raised  to  17,000  men. 
These  articles  were  admitted  in  evidence  to  meet  the  charge  that  the 
defendant  had  an  evil  intent  in  making  the  statements  with  which  he 
was  charged.  In  the  light  of  the  evidence  afforded  by  them,  we  do  not 
think  that  any  construction  can  be  placed  upon  the  article  of  October 
27th  that  would  sustain  a  finding  that  it  was  willfully  published  with 
the  intent  to  cause  insubordination,  etc.,  or  to  obstruct  the  recruiting 
or  enlistment  service.  It  was  clearly  in  the  nature  of  a  criticism  of  the 
conduct  of  those  who  were  charged  with  the  duty  of  protecting  the 
citizens  of  Porto  Rico,  and  seeing  that  they  were  not  unfairly  discrim- 
inated against  under  the  Selective  Service  Act,  because  he  asks: 

"What  do  the  politicians  say  to  that,  who  attribute  to  themselves  the  mo- 
nopoly of  the  defense  of  the  people's  interests?  They  say  nothing.  They  are 
busy  defending  some  positions  that  they  have  paid  for." 

There  was  no  evidence  before  the  jury  to  show  the  intent  with  which 
the  defendant  published  this  article,  except  the  language  of  the  article 
itself  and  the  testimony  of  the  defendant  in  regard  to  the  sources  of 
information  which  he  had  for  it,  and  this  was  not  only  uncontradicted, 
but  was  supported  by  the  testimony  of  the  government  that  the  arti- 
cles in  "La  Correspondencia"  were  actually  published  in  that  paper, 
and  also  the  uncontradicted  testimony  of  the  defendant  in  regard  to  the 
prior  publications  in  his  own  paper. 
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[12]  We  think  there  was  no  evidence  to  sustain  the  verdict  of  the 
jury  that  the  defendant  published  either  the  article  of  October  27th 
or  that  of  November  10th  willfully,  with  the  intent  to  create  insubordi- 
nation, mutiny,  etc.,  or  to  obstruct  the  recruiting  or  enlistment  service 
of  the  United  States,  and  that  the  defendant's  motion  to  instruct  the 
jury  to  return  a  verdict  of  not  guilty  should  have  been  granted. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  is  set 
aside,  and  the  case  is  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 


(257  F^.  29) 

FIBST  NAT.  BANK  OF  SWEETWATER,  TEX.,  v.   RUST  et  aL 

((Mrcuit  Ck>urt  of  Appeals,  Fifth  Circuit.    March  15,  1919.    Rehearing 

Denied  May  9,  1919.) 

No.  3800. 

1.  Bakkb  and  Banking  ^s>117 — Certificate  of  Deposit — ^Issuance  fob  In- 

dividual Debt— Risk  of  Authobtty. 

One  to  whom  a  bank^s  president,  In  payment  of  his  Individual  debt,  is- 
sned  Its  certificate  of  deposit,  accepted  with  knowledge  thereof,  took 
the  risk  of  the  president's  authority,  depending  on  whether  there  had  been 
a  contemporaneous  deposit,  as  recited  In  the  certificate;  the  principle 
that  his  general  powers  would  give  apparent  authority  not  applying, 
where  he  Is  known  to  be  acting  In  his  own  Interest 

2.  Banks  and  Banking  ^s»lt8 — Certificate  of  Deposit — Issuance  fob  In- 

dividual Debt— AuTHOBiTY— Bubden  of  Pboof. 

One  to  whom  a  bank's  president  Issued  Its  certificate  of  d^>oslt  In 
payment  of  his  individual  debt,  accepted  with  knowledge  thereof,  seeking 
to  hold  the  bank  thereon,  has  the  burden  of  proving  the  making  of  the 
recited  contemporaneous  deposit,  necessary  for  the  authority  to  issue 
certificate. 

8.  Banks  and  Banking  ^s>118 — Cebtificatb  of  Deposit— Evidence  of  De- 
posit. 

A  bank's  certificate  of  deposit  having  been  Issued  by  Its  president  in 
payment  of  his  individual  debt,  and  accepted  with  knowledge  thereof, 
neither  recital  in  certificate  nor  statement  in  letter  of  president  to  per- 
son receiving  the  certificate  is  evidence  against  bank  of  deposit  having 
been  made,  necessary  for  president's  authority  to  Issue  certificate 

4.  EviDENOB   ^=s>244(12>— Statement   of   Bank   Pbesident— Past   Tbansac- 
tion. 

Statement  of  president  of  bank,  to  one  to  whom  Its  certificate  of  de- 
posit had  been  Issued  by  its  prior  president  in  payment  of  his  individual 
debt,  that  Its  books  showed  the  deposit  called  for  thereby.  Is  not  inadmis- 
sible against  it,  in  the  absence  of  injury  therefrom  raising  an  estoppel ;  it 
amounting  to  an  admission  that  past  transactions  had  occurred  and  had 
been  evidenced  by  the  bank's  bo^s. 

Batts,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  Texas ;  Robert  T.  Ervin,  Judge. 

Action  by  Anna  Rust  and  husband  against  the  First  National  Bank 
of  Sweetwater,  Tex.  Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed  and  remanded. 

^s9For  othor  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
168  C.OJL.— 16 
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J.  H.  Beall,  of  Sweetwatef,  Tex.  (Beall  &  Douthit,  of  Sweetwater, 
Tex.,  and  Kirby  &  King,  of  Abilene,  Tex.,  on  the  brief),  for  plaintiflf 
in  error. 

R.  W.  Haynie,  of  Abilene,  Tex.  (Woodniflf  &  Woodruff,  of  Sweet- 
water, Tex.,  and  Fred  Cockrell,  of  Abilene,  Tex.,  on  the  brief),  for 
defendants  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  defendant  in  error  Anna  Rust 
brought  suit  in  the  District  Court  on  three  certificates  of  deposit,  each 
for  $2,000,  purporting  to  have  been  issued  by  the  plaintiff  in  error. 
The  certificates  were  issued  July  5,  1915,  and  were  to  mature  11 
months  after  date,  with  6  per  cent,  interest.  At  their  maturity  the 
interest  was  paid,  and  the  certificates  were  extended  for  one  year 
from  their  maturity.  Upon  presentation  for  payment,  the  plaintiff  in 
error  denied  liability  and  refused  payment,  and  this  suit  on  them  was 
instituted. 

[1]  The  evidence  developed  that  J.  V.  W.  Holmes  was  president 
of  the  issuing  bank  at  the  time  it  is  charged  that  the  certificates  were 
issued  by  it;  that  he  owed  the  defendant  in  error  certain  land  notes, 
and,  being  desirous  of  disposing  of  the  land  by  which  the  notes  were 
secured,  induced  the  defendant  in  error  by  letter  to  accept  in  part 
payment  of  the  notes,  which  were  not  then  due,  certificates  of  deposit 
of  the  plaintiff  in  error  maturing  at  the  same  time  the  notes"  matured. 
The  evidence  shows  that  the  husband  of  the  defendant  in  error  acted 
for  her  in  the  transaction  with  Holmes;  that  he  was  familiar  with 
Holmes'  handwriting,  and  knew  that  the  certificates  sued  on  were 
issued  in  settlement  of  an  individual  debt  due  by  Holmes  to  his  wife, 
and  knew  that  the  certificates  were  signed  by  Holmes,  as  president 
of  the  plaintiff  in  error,  and  that  he  had  no  knowledge  of  the  deposit 
in  the  bank  of  the  money,  called  for  by  the  certificates,  other  than 
the  recital  of  that  fact  in  the  certificates  themselves,  and  in  a  letter 
from  Holmes  to  him.  The  record,  therefore,  showed  indisputably  that 
the  defendants  in  error  received  the  certificates  of  deposit,  knowing 
that  they  had  been  signed  and  issued  by  Holmes,  and  that  he  had  used 
them  in  payment  of  his  individual  debt,  and  not  in  the  business  of  the 
bank,  for  which  he  assumed  to  act. 

The  defendants  in  error,  this  being  true,  took  the  risk,  in  accept- 
ing the  certificates,  of  the  authority  of  Holmes  to  sign  them  in  its 
behalf.  It  is  not  disputed  that  it  was  within  his  power  as  president 
to  sign  certificates  of  deposit,  when  the  money  was  deposited  in  the 
bank,  as  called  for  by  the  certificate.  He  had  no  actual  authority 
to  issue  certificates,  in  the  absence  of  a  contemporaneous  deposit  of 
the  money.  His  general  powers  would  give  him  apparent  authority, 
as  to  persons  dealing  with  the  bank,  to  act  for  the  bank,  in  the  issue 
of  certificates  of  deposit,  in  all  cases,  whether  the  money  was  de- 
posited or  not.  The  principle,  however,  is  confined  to  cases  where 
he  was  not  known  to  be  acting  in  his  own  interest,  and  not  in  the 
interest  of  the  bank.    If  the  party  dealing  with  him  knew  that  he 
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was  acting  in  his  own  interest  in  the  matter  of  the  issuance  of  the 
certificates,  and  not  in  the  business  of  the  bank,  then  the  party  dealing 
with  him  was  charged  with  knowledge  of  his  want  of  authority,  if  he 
had  none,  and  of  his  failure  to  deposit  the  money,  as  recited,  if  he 
so  failed.  If  Holmes  issued  the  certificates  sued  on,  without  mak- 
ing a  corresponding  deposit  in  the  bank,  and  if  the  defendants  in 
error  knew  that  he  used  the  certificates,  when  issued  by  him,  for  his 
own  advantage,  as  distinguished  from  that  of  the  bank,  then  they 
were  charged  with  knowledge  of  his  want  of  authority  to  bind  the 
bank  by  the  issuance  of  the  certificates,  and  could  not  recover  on 
them. 

[2]  The  record  showing  without  conflict  that  the  defendants  in 
error  did  know  that  Holmes,  in  issuing  the  certificates,  was  acting 
for  his  own  advantage,  to  pay  his  individual  debt  with  them,  the  only 
question  left  for  decision  is  whether  there  was  money  deposited  by 
Holmes  in  the  bank  to  cover  the  issue  of  the  certificates.  If  none 
was  deposited  in  fact,  the  defendants  in  error  were  charged  with 
knowledge  of  that  fact,  and,  from  it,  with  Holmes'  want  of  authority 
to  bind  the  bank.  Ohio  Valley  Banking  &  Trust  Co.  v.  Citizens'  Na- 
tional Bank,  173  Kv.  640,  191  S.  W.  433,  438 ;  American  Surety  Co. 
V.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  552,  42  L.  Ed.  977;  Hier  v. 
Miller,  68  Kan.  258,  75  Pac.  77,  63  L.  R.  A.  952 ;  Claflin  v.  Farmers' 
&  Citizens'  Bank,  25  N.  Y.  293 ;  Campbell  v.  Manufacturers'  National 
Bank,  67  N.  J.  Law,  301,  51  Atl.  497,  91  Am.  St.  Rep.  438;  AmariUo 
National  Bank  v.  Harrell  (Tex.  Civ.  App.)  159  S.  W.  858;  Bank  v. 
American  D.  &  T.  Co.,  143  N.  Y.  559,  38  N.  E.  713.  The  case  was 
tried  upon  this  theory,  and  the  only  question  submitted  to  the  jury 
was  whether  or  not  the  money  was,  in  fact,  deposited  in  the  bank,  as 
recited  in  the  certificates,  and,  on  this  question,  the  court  below 
placed  the  burden  upon  the  defendant  bank.  We  think  the  District 
Judge  misplaced  the  burden  of  proof  in  this  respect.  The  party  who 
deals  with  an  agent,  knowing  him  to  be  acting  in  his  own  interest, 
takes  the  risk  of  his  having  authority  to  so  act  for  his  principal,  and 
assumes  the  burden  of  establishing  his  authority  when  he  seeks  to 
hold  the  principal.  The  case  of  Hier  v.  Miller,  68  Kan.  258,  75  Pac. 
77 y  63  L.  R.  A.  952,  correctly  states  the  rule,  as  we  understand  it  to 
be.     In  that  case  the  court  said: 

**The  rule  of  law  involved,  that  an  agent  may  not  represent  himself  ana 
his  principal  In  the  same  transaction,  has  been  applied  in  many  cases.  *Un- 
donbtedly  the  general  rule  is  that  one  who  receives  from  an  officer  of  a  cor- 
poration the  notes  or  securities  of  such  corporation  in  payment  of  or  as 
security  for  a  personal  debt  of  such  officer  does  so  at  his  own  peril.  Prima 
facie  the  act  is  unlawful  and,  unless  actually  authorized,  the  purchaser  will 
be  deemed  to  have  taken  them  with  notice  of  the  rights  of  the  corporation.' 
Wilson  V.  M.  E.  B.  Co.,  120  N.  Y.  145,  150,  24  N.  B.  384,  385.  17  Am.  St.  Rep. 
625.  'Ordinarily,  the  cashier,  being  the  ostensible  executive  officer  of  a 
bank,  is  presumed  to  have,  in  the  absence  of  positive  restrictions,  all  the 
power  necessary  for  such  an  officer  In  the  transaction  of  the  legitimate  busi- 
ness of  banking  ♦  ♦  ♦  But  certainly  he  is  not  presumed  to  have  power, 
by  reason  of  his  official  position,  to  bind  his  bank  as  an  accommodation  In- 
dorser  of  his  own  promissory  note.  Such  a  transaction  would  not  be  with- 
in the  scope  of  his  general  powers,  and  one  who  accepts  an  indorsement  of 
that  diaracter,  if  a  contest  arises,  must  prove  actual  authority  before  he 
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can  recover.  There  are  no  presumptions  in  favor  of  sacb  a  delegation  of 
power.*  West  St  L.  Sav.  Bk.  v.  Shawnee,  etc.,  Bank,  95  U.  S.  557,  559, 
24  L.  Ed.  4901  ♦  ♦  ♦  *But  the  test  of  the  transaction  la  whether  it  is 
with  the  hank  and  its  business,  or  with  the  cashier  personally  and  in  his 
business.  Claflin  v.  Farmers'  Bank,  25  N.  Y.  ^3;  Moores  v.  Citizens'  Na- 
tional Bank,  111  U.  S.  156  [4  Sup.  Ct.  345,  28  L.  Ed.  8851.  As  to  the  former, 
all  presumptions  are  in  favor  of  its  regularity  and  binding  force.  In  the 
latter  no  such  presumption  arises.  In  fact,  upon  proof  that  it  was  known  to 
the  claimant  to  be  an  individual  transaction,  and  not  one  for  the  bank,  the 
burthen  is  cast  upon  the  claimant  to  establish  by  proof  that  the  act  of  the 
cashier  thus  done  for  his  own  individual  benefit  was  authorized  or  ratified. 
These  are  fundamental  principles  applicable  to  principal  and  agent  in  eveiy 
transaction  arising  out  of  that  relation.' " 

See,  also,  Harwood  v.  Ft.  Worth  National  Bank  (Tex.  C3v.  App.) 
205  S.  W.  484-488. 

[3,  4]  The  question,  then,  arises  whether  the  record  presents  any 
evidence  from  which  the  jury  might  have  legitimately  inferred  that 
the  deposit  had  been  made  as  recited.  If  the  transaction  had  not 
been  an  individual  one  of  Holmes,  the  president,  the  recital  in  the 
certificates  would  have  been  prima  facie  evidence  of  the  receipt  of 
the  money  by  the  bank.  In  view  of  its  having  been  issued  by  the 
president  in  his  individual  transaction  and  accepted  by  the  defendants 
in  error  with  that  knowledge,  it  has  no  such  effect.  The  letter  of 
Holmes  asserting  the  deposit,  written  in  his  own  interest  to  defend- 
ants in  error,  has  no  greater  effect.  The  only  other  evidence  re- 
lied upon  is  the  declaration  of  McAdams,  who  was  the  successor  of 
Holmes  as  president  of  the  bank,  made  to  William  Rust,  defendant 
in  error,  and  while  he  was  president,  'to  the  effect  that  the  bank  had 
received  the  money  called  for  by  the  certificates.  McAdams  claims 
that  he  made  the  declaration  through  mistake,  and  afterwards  cor- 
rected it.  If  McAdams'  declaration  was  an  admission  of,  and  as  such 
binding  on,  the  bank,  the  question  of  its  correctness  was  for  the  jury 
to  decide. 

We  think,  however,  that  the  declarations  of  McAdams,  made  many 
months  after  the  transaction  between  defendants  in  error  and  Holmes, 
of  which  he  had  no  personal  knowledge,  were  binding  upon  the  bank 
only  as  a  reply  to  the  demand  of  the  defendant  in  error  William 
Rust,  and  not  as  an  admission  as  to  the  bank's  receipt  of  the  money 
from  Holmes  when  he  signed  the  certificates  of  deposit.  Even  the 
president  of  a  bank  is  without  authority  to  bind  his  principal  by  state- 
ments merely  narrative  of  past  transactions.  McAdams*  denial  of 
receipt  of  the  money  and  of  liability  could  be  proven  as  the  predicate 
for  the  instituting  of  a  suit  to  recover  from  the  bank.  If  the  de- 
fendants in  error  had  been  prejudiced  by  his  admission  of  the  receipt 
of  the  money  by  the  bank,  by  having  acted  or  delayed  action  because 
of  it,  the  bank  would  be  estopped  to  dispute  its  correctness.  As  no 
injury  resulted,  the  defendants  in  error  could  only  offer  the  state- 
ments as  admissions  of  the  bank,  through  its  president,  as  to  a  past 
transaction.  The  president  was  without  authority  to  bind  the  bank 
by  such  statements,  as  admissions.  In  the  case  of  Packet  Co.  v. 
Clough,  20  Wall.  528,  540  (22  L.  Ed.  406),  the  Supreme  Court  said 
of  the  authority  of  the  declarations  of  the  master,  made  two  days 
after  the  occurrence  of  the  transaction  to  which  they  related : 
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'l>ec1arations  of  an  agent  are  doubtless,  in  some  cases,  admissible  against 
his  prindpQl,  but  only  so  far  as  he  had  authority  to  make  them,  and  au- 
thority to  make  them  is  not  necessarily  to  be  inferred  from  power  given  to 
do  certain  acts.  A  captain  of  a  passenger  steamer  is  empowered  to  receive 
passengers  on  hoard,  but  it  is  not  necessary  to  this  power  that  he  be  au- 
thorized to  admit  that  either  his  principal,  or  any  servant  of  his  prin- 
cipal, has  been  guilty  of  negligence  In  receiving  passengers.  There  is  no 
necessary  connection  between  the  admission  and  the  act.  It  Is  not  needful 
the  captain  should  have  such  power  to  enable  him  to  conduct  the  business 
intrusted  to  him,  to  wit,  the  reception  of  passengers,  and  hence  his  posses- 
sion of  the  power  to  make  such  admissions  afiTectlng  his  principals  is  not  to 
be  inferred  from  his  employment  It  is  true  that  whatever  the  agent  does 
in  the  lawful  prosecution  of  the  business  Intrusted  to  him  Is  the  act  of  the 
principal,  and  the  rule  is  well  stated  by  Mr.  Justice  Story,  that  'where  the 
acts  of  the  agent  will  bind  the  principal,  there  his  representations,  declara- 
tions, and  admissions  respecting  the  subject-matter  will  also  bind  him,  it 
made  at  the  same  time,  and  constituting  part  of  the  res  gestee.'  A  close  at- 
tention to  this  rule,  which  Is  of  universal  acceptance,  will  solve  almost  every 
difficulty.  But  an  act  done  by  an  agent  cannot  be  varied,  qualified,  or  ex- 
plained, either  by  his  declarations,  which  amount  to  no  more  than  a  mere 
narrative  of  a  past  occurrence,  or  by  an  isolated  conversation  held,  or  an 
isolated  act  done  at  a  later  period.  The  reason  Is  that  the  agent  to  do  the 
act  Is  not  authorized  to  narrate  what  he  had  done  or  how  he  had  done  It, 
and  Ms  declaration  Is  no  part  of  the  'res  gestae.* " 

In  the  case  of  Goetz  v.  Bank  of  Kansas  City,  119  U.  S.  551,  560, 
7  Sup.  Ct.  318,  323  (30  L.  Ed.  515)  the  Supreme  Court  said  of  similar 
declarations  of  a  bank  president: 

•The  testimony  of  one  of  the  plaintiffs  and  of  one  of  his  attorneys  was 
offered  as  to  declarations  of  the  president  of  the  bank,  made  several  days 
after  the  last  draft  had  been  discounted,  to  the  effect  that  the  bank  had  be- 
come largely  Involved  In  certain  wool  transactions  with  Du  Bois  as  early  as 
July  or  August,  1881,  and  would  have  broken  off  Its  relations  with  him  if 
It  had  not  been  that  this  wool  matter  remained  unsettled.  The  testimony 
was  excluded,  and  rightly  so.  The  declarations  had  no  bearing  upon  the 
good  faith  of  the  officers  of  the  bank  In  the  transactions  In  this  case;  and, 
if  they  had,  being  made  some  days  after  those  transactions,  they  were  not 
admissible  as  part  of  the  res  gestse  any  more  than  if  made  by  a  stranger. 
Evidence  of  declarations  of  an  agent  as  to  past  transactions  of  his  principal 
are  inadmissible,  as  mere  hearsay.  Luby  v.  Hudson  River  Railroad,  17  ^. 
Y.  131,  133 ;  Adams  v.  Hannibal  &  St.  Joseph  Railroad,  74  Mo.  653  [41  Am. 
Rep.  3331." 

The  declarations  of  McAdams  were  incompetent,  within  the  rule 
laid  down  in  the  cases  quoted  from.  His  statement  that  the  books 
of  the  bank  showed  that  the  certificates  sued  on  were  issued  was  an 
admission  that  past  transactions  had  occurred,  and  had  been  evi- 
denced by  entries  on  the  bank's  books.  Little  efficacy  would  be  left 
to  the  rule  against  a  principal  being-  bound  by  statements  of  its  agents 
as  to  past  transactions,  if  such  statements  could  be  made  binding  on 
the  principal  by  bein^  so  made  as  to  disclose  that  they  were  based 
on  the  agent's  inspection  of  books  not  shown  to  have  been  lost  or  de- 
stroyed. A  result  would  be  that  an  agent  of  a  principal  whose  trans- 
actions are  evidenced  by  books  could  bind  the  principal  by  admis- 
sions as  to  past  transactions  by  merely  putting  his  admissions  in  the 
form  of  statements  of  the  contents  of  his  principal's  books.  The 
books  of  account  of  the  bank  were  introduced  in  evidence  in  the  Dis- 
trict Court.     The  record  falls  to  disclose  that  the  books  were  in- 
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complete.  The  register  of  certificates  of  deposit  did  not  show  the 
issue  of  the  certificates  sued  upon.  It  would  seem  that  the  bank's 
book  of  account  should  show  conclusively,  by  the  balances,  whether 
the  bank  ever  received  the  money,  which  should  have  been  deposited, 
when  the  certificates  were  issued. 

Counsel  for  the  plaintiff  in  error  asserted  in  argument  that  they 
do  show  the  money  was  not  received.  Counsel  for  defendants  in  er- 
ror stated  that  they  were  unable  to  determine  what  the  books  showed 
as  to  the  receipt  of  the  money.  We  conclude  that  there  was  no  legal 
evidence  oflFered  by  the  defendants  in  error  to  support  the  burden 
resting  upon  them  to  show  the  deposit  of  the  money  called  for  by  the 
certificates,  and  this  results  in  the  reversal  of  the  judgment,  and  the 
remanding  of  the  case  for  further  proceedings  conformable  to  this 
opinion;  and  it  is  so  ordered,  the  costs  to  be  taxed  against  the  de- 
fendants in  error. 

BATTS,  Circuit  Judge  (dissenting).  Anna  and  William  Rust  sued 
First  National  Bank  of  Sweetwater,  Tex.,  on  three  certificates  of 
deposit  of  $2,000  each,  issued  in  the  name  of  the  bank  by  its  presi- 
dent, J.  V.  W.  Holmes,  July  5,  1915,  to  mature  11  months  after  date, 
with  6  per  cent,  interest.  Interest  was  paid  June  5,  1916,  and  the 
certificates  extended,  by  verbal  agreement,  for  one  year.  Upon  the 
presentation  of  the  certificates  for  payment,  the  bank  denied  liability. 
Holmes  owed  plaintiff  certain  land  notes.  He  wanted  to  dispose  of 
the  land  by  which  the  notes  were  secured,  and  Rust,  to  accommodate 
him,  accepted  as  part  payment  of  the  notes,  which  were  not  then  due, 
certificates  of  deposit,  payable  at  the  date  of  the  maturity  of  the 
notes.  The  transaction  was  by  correspondence,  and  a  letter  from 
Holmes  stated  that  the  deposit  for  which  the  certificates  were  issued 
had  been  made. 

The  bank  denies  liability  upon  the  certificates,  upon  the  ground  that 
the  debt  which  was  discharged  was  the  individual  debt  of  Holmes. 
The  legal  proposition  is  made  that  a  note  or  other  obligation  of  a 
bank,  given  in  discharge  of  a  personal  debt  of  the  official,  in  the  ab- 
sence of  express  authority  from  the  directors,  is  void.  The  general 
principle  is  well  enough  established  and  upon  entirely  satisfactory 
grounds.  When  the  creditor  of  a  bank  official  receives  the  obligation 
of  the  bank  in  discharge  of  such  debt,  he  has  notice  that  the  credit 
of  the  bank  is  being  used  iEor  an  illegal  and  an  improper  purpose.  He 
will  know  that  the  officer  is  acting  outside  of  his  general  authority. 
The  creditor  cannot  safely  accept  the  obligation  without  knowledge  of 
the  actual  authority  of  the  officer.  5ven  if  he  should  ascertain  that 
the  directors  have  undertaken  to  authorize  the  giving  of  the  bank's 
notes  for  an  individual  debt,  a  question  would  arise  as  to  whether  such 
authority  could  be  conferred. 

The  present  case  presents  a  situation  somewhat  different.  The 
certificates  of  deposit  in  suit  are  not  negotiable  instruments.  The 
liability  which  such  a  certificate  imports  is  not  created  by  the  in- 
strument itself,  but  exists  as  the  result  or  effect  of  facts  which  the 
certificate  evidences.  The  certificate  is  a  receipt  for  money,  but  is 
not  conclusive  evidence  that  the  deposit  has  been  made.     There  may 
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be  a  denial  of  the  fact  of  the  deposit  and  evidence  to  support  the 
denial.  If  the  deposit  has  not  in  fact  been  made,  the  bank  is  not 
liable,  notwithstanding  a  certificate  has  been  issued.  The  certifi- 
cate is  evidence,  but  not  conclusive  evidence,  of  facts  which  place 
liability  upon  the  bank.  The  certificate  does  not  itself  create  a  lia- 
bility. The  execution  of  a  promissory  note  may  result  in  a  liability^ 
without  reference  to  whether  it  is  based  upon  a  consideration.  A  cer- 
tificate of  deposit  creates  nothing,  but  merely  establishes,  or  prima 
facie  establishes,  a  fact  which  may  be  the  basis  of  a  liability. 

The  question  in  this  case  is  whether  or  not  a  deposit  was  made  for 
the  plaintiflF.  If  it  was  the  bank  is  liable.  If  it  was  not,  the  bank 
(under  the  issues  made)  is  not  liable.  Holmes,  at  the  time  he  issued 
the  certificates  of  deposit,  was  the  president  of  the  bank.  In  the 
course  of  business  of  the  bank,  he  had  a  right  to  speak  for  it.  He 
had  authority  to  accept  deposits  and  issue  certificates  of  deposit.  He 
exercised  this  authority.  He  made  a  statement  in  writing  to  the 
effect  that  the  deposit  had  been  made.  He  was  authorized  to  make 
such  statement  for  the  bank.  If  it  was  not  true,  the  bank  (no  issue 
of  estoppel  being  presented)  would  not  be  liable,  notwithstanding  his 
statement. 

A  certificate  of  deposit,  issued  in  the  course  of  business  by  a  per- 
son who  was  the  chief  officer  of  the  bank,  and  who  had  specific  au- 
thority to  receive  money  for  the  bank  and  issue  statements  that  it  had 
been  received,  ought  to  carry  the  prima  facie  presumption  that  the 
deposit  which  it  recites  had  been  made.  The  tender  to  plaintiff  of 
the  bank's  note  would  have  given  notice  that  Holmes  was  undertak- 
ing to  do  that  which  was  beyond  his  authority  as  bank  president.  His 
statement  that  money  had  been  deposited  to  the  credit  of  plaintiff  was 
a  statement  made  in  the  course  of  business  that  he  had  done  some- 
thing which  he  had  a  right  to  do,  and  the  doing  of  which  would 
place  liability  on  the  bank. 

Nor  would  the  transaction  necessarily  be  one  for  his  own  benefit. 
By  securing  deposits  and  issuing  certificates,  he  was  carrying  out  the 
policy  of  the  bank.  Plaintiff  had  been  given  the  option  of  being  paid 
in  cash  or  having  the  money  deposited  in  the  bank.  It  would  have 
been  advantageous  to  the  bank  that  the  deposit  be  made.  She  had 
made  deposits  before  and  received  certificates  from  Holmes,  and  she 
accepted  these  certificates  without  knowledge  of  anything  wrong,  and 
without  reason  to  make  any  character  of  inquiry,  and  without  any 
knowledge,  or  notice,  or  intimation  th^it  she  was  doing  anything  that 
would  be  advantageous  to  Holmes,  or  other  than  advantageous  to 
the  bank.  The  bank  held  out  the  president  as  a  person  worthy  of 
confidence.  Plaintiff  cannot  be  charged  with  any  character  of  fault 
in  assuming  that  the  deposit  which  he  said  was  made,  was  in  fact 
made.  The  president  had  a  right  to  make  such  a  deposit.  He  had 
general  authority  to  issue  certificates  of  deposit.  Plaintiff  had  a 
right  to  assume  that  he  had  properly  exercised  his  authority. 

The  certificate  on  its  face  was  regular.  It  was  issued  in  the  name 
of  the  bank,  by  the  president  of  the  bank,  who  had  authority  to  is- 
sue.   It  imported  a  consideration,  and  prima  facie  evidenced  a  debt 
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of  the  bank.    The  burden  was  properly  placed  on  defendant  to  prove 
its  invalidity. 

At  the  time  payment  of  the  certificates  of  deposit  was  requested. 
Holmes  was  no  longer  connected  with  the  bank,  having  prior  thereto 
become  a  defaulter.  Ascertaining  that  fact,  Mr.  Rust  asked  Mr. 
McAdams,  then  president,  whether  the  bank  books  showed  the  de- 
posit. The  latter  went  into  the  vault,  examined  the  books,  returned, 
and  stated  that  the  books  showed  the  deposit.  There  is  no  contro- 
versy about  this.  Mr.  Rust  testifies  that  McAdams  also  stated  that 
the  books  showed  three  certificates,  of  $2,000  each,  and  promised  that 
they  would  be  paid  at  maturity  on  June  5th.  McAdams  denied  these 
statements,  and  further  testified  that  he  subsequently  ascertained  that 
he  was  mistaken  as  to  the  records  showing  deposits  of  $6,000  by 
Mrs.  Rust,  explaining  that  he  had  been  misled  by  entries  on  the  de- 
posit register  offered  in  evidence,  which  showed  four  certificates  is- 
sued to  Mrs.  Rust,  aggregating  $1,000,  and  one  immediately  under 
these  for  $5,000,  without  either  ditto  marks  or  name.  He  testified 
that  this  $5,000  certificate  was  in  fact  issued  to  the  Kansas  City  Life 
Insurance  Company. 

The  verdict  of  the  jury  involved  a  finding  that  the  deposit  had 
been  made.  If  there  was  any  evidence  to  that  effect,  the  verdict 
should  be  sustainedi  It  is  insisted  that  the  statement  of  McAdams 
was  made  by  an  agent  of  the  bank,  long  after  the  transaction,  and 
that  the  corporation  would  not,  on  that  account,  be  bound.  The 
transaction  between  plaintiff  and  Holmes  was  not  the  subject-matter 
of  the  statement  by  McAdams.  His  statement  had  exclusive  ref- 
erence to  what  was  shown  by  the  records  of  the  bank  as  to  the  busi- 
ness of  the  bank.  If  the  bank's  books  showed  that  the  deposit  was 
made,  that  fact  could  be  established  to  show  the  fact  of  the  deposit. 
McAdams  was  president  of  the  bank,  in  actual  control  of  its  affairs. 
He  was  in  charge  of  and  helped  to  make  its  records.  In  the  course 
of  the  business  of  the  bank,  in  response  to  the  question  of  a  cus- 
tomer of  the  bank  with  regard  to  pending  bank  business,  he  made 
a  statement  of  what  was  shown  by  the  books  of  the  bank.  It  was  not 
a  recital  of  a  past  transaction,  but  a  statement  of  an  existing  status. 
It  was  his  duty,  under  the  circumstances,  to  make  the  examination 
and  state  the  facts  disclosed.  It  may  be  that  that  which  he  said 
was  not  conclusive,  either  as  to  what  the  books  showed,  or  as  to  the 
fact  which  the  books  evidenced.  It  may  be  that  the  bank  is  not  es- 
topped from  showing  that  the  president  was  mistaken  as  to  what  the 
bank  books  showed.  It  may  be  that  the  admissions  are  not  con- 
clusively binding. 

Certain  bank  books  were  introduced  which  contained  nothing  to 
sustain  the  statement  which  Rust  says  the  president  made  to  him. 
It  is  entirely  possible  that  the  president  did,  in  the  first  instance,  make 
a  mistake.  It  is  entirely  possible  that  the  part  of  the  record  which  he 
pointed  out  was  that  which  misled  him.  It  is  also  possible  that  there 
were  other  records,  which  he  examined  at  the  time,  which  sustained 
the  statement  that  Rust  said  he  made  at  the  time.  If  the  books 
showed  what  Rust  says  McAdams  told  him,  they  evidenced  the  de- 
posit which  is  the  basis  of  the  suit.    The  admission  as  to  the  contents 
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of  the  books  was  made  in  the  course  of  the  business  of  the  bank,  by 
the  person  properly  conducting  that  business,  and  within  the  line 
and  scope  of  his  duties  as  an  officer.  The  matter  was  before  the 
jury ;  they  were  entirely  within  their  province  in  determining  wheth- 
er they  would  accept  the  admission  which  they  had  a  right  to  find  he 
had  made  when  first  asked  about  the  liability  of  the  bank,  or  ac- 
cept the  statement  which  he  subsequently  made,  supported  by  such 
bank  books  as  were  produced. 

It  may  be  that  no  deposit  was  ever  made  in  the  bank  for  the  ben- 
efit of  the  i^aintiflF;  but  a  jury  was  justified  in  concluding  that  the 
books  showed  the  deposit,  and  that  such  a  deposit  had  been  made. 
Two  presidents  of  the  bank  mad^  statements  to  that  eflFect.  In  the 
selection  of  high  officers  of  the  bank,  the  directors  make  a  peculiar 
appeal  to  the  public  to  rely  upon  their  integrity.  The  relations  which 
result  are  of  the  most  confidential  character.  The  entire  business  of 
the  country  is  based  upon  the  belief  of  the  general  public  that  con- 
fident reliance  may  be  placed  in  the  honesty  of  such  officials.  If  the 
bank  is  to  be  sustained  on  this  appeal,  one  of  its  customers  is  to  be 
deprived  of  more  than  $6,000,  because  she  was  willing  to  rely  upon 
the  honesty  of  a  bank  president,  held  out  by  the  bank  to  be  worthy 
of  confidence,  and  accepted  the  word  of  his  successor,  held  out  by  the 
bank  as  worthy  of  confidence. 

The  jury  were  authorized  to  find  that  the  persons  selected  by  the 
First  National  Bank  of  Sweetwater,  Tex.,  to  represent  it  in  its  finan- 
cial aflFairs,  did  not  defraud  the  plaintiff,  but  that  the  deposits  for 
which  she  holds  the  bank's  certificates  were  in  fact  made. 

The  judgment  ought  to  be  affirmed. 


(257  Fed.  87) 

RINEHART  &  DENNIS  CO.  v.  CHIIiDRBSS  &  TAYLOR. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  13,  1919.) 

No.  1675. 

1,  Evidence  ^=»96(2>— Action  qN  Contract. 

A  raUroad  contractor,  sued  by  subcontractors,  held  to  have  the  bur- 
den of  proving  as  an  affirmative  defense  that  damage  for  which  it  paid 
a  judgment  to  a  landowner  was  caused  by  unskiUfulness  or  negligence  oi; 
plaintiffs,  for  which  they  contracted  to  be  responsible. 

2.  Evidence  <d=»332(l) — Record  in  Another  Suit. 

The  record  on  appeal  in  an  action  in  a  state  court,  including  evidence, 
held  not  admissible  in  an  action  in  a  federal  court  between  two  of  the 
defendants,  in  which  the  issues  were  not  the  same. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia,  at  Big  Stone  Gap;  Henry  C.  McDowell, 
Judge. 

Action  by  Childress  &  Taylor  against  the  Rinehart  &  Dennis  Com- 
pany.   Judgment  for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

^s»For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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G.  M.  McNutt,  of  Charlottesville,  Va.  (A.  P.  Walker,  of  Charlottes- 
ville, Va.,  on  the  brief),  for  plaintiff  in  error. 

S.  H.  Sutherland,  of  Clintwood,  Va.  (Geo.  C.  Sutherland,  of  Clint- 
wood,  Va.,  on  the  brief),  for  defendants  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

CONNOR,  District  Judge.  The  transcript  discloses  the  following 
case: 

The  Carolina,  Clinchfield  &  Ohio  Railway  Company  entered  into  a 
contract  with  Rinehart  &  Dennis  Company  for  the  construction  of 
a  line  of  railway  between  Elkhom  City,  Ky.,  and  Dante,  Va.  Rine- 
hart &  Dennis  Company,  hereafter  referred  to  as  plaintiff  in  error, 
sublet  a  portion  of  the  work  to  Childress  &  Taylor,  hereinafter  referred 
to  as  defendants  in  error.  It  was  provided  in  the  contract  between 
these  parties  that  the  work  was  to  be  done  by  the  subcontractors  in  all 
respects  in  accordance  with  the  plans,  specifications,  directions,  and 
orders  of  the  chief  engineer  of  the  railway  company. 

The  subcontractors  assumed  all  liability  and  agreed  to  indemnify 
the  contracting  company  against  all  loss  or  damage  "sustained  by 
depositing  material  to  public  injury  or  to  the  injury  of  any  person  or 
corporation,  including  cost  and  expense  of  defense,  provided  they  be 
notified  of  the  bringing  suit  and  be  permitted  to  defend."  They  also 
assumed  responsibility  for  all  damage  done  by  their  workmen,  during 
the  performance  of  the  work,  to  property  adjacent  to  said  line  of  rail- 
way, in  consequence  of  their  unskill fulness  or  negligence.  If  any  such 
damage  was  done,  the  chief  engineer  should  have  the  right  to  settle 
and  pay  the  same,  and  to  deduct  the  amount  thereof  from  the  pay- 
ments to  be  made  under  the  contract.  Payments  were  to  be  made  on 
account  of  the  work  and  material  upon  the  estimates  certified  by  the 
chief  engineer,  and  when  he  certified  that  the  work  was  completed  and 
accepted,  final  payment  was  to  be  made — such  certificate  to  be  conclu- 
sive, the  subcontractors  executing  a  release  from  all  claims  and  de- 
mands whatsoever  growing  in  any  manner  out  of  the  agreement. 

On  July  31,  1914,  the  defendants  in  error  received  from  the  engi- 
neer the  "final  estimate"  of  the  work  done  and  material  furnished 
under  the  contract,  showing  a  balance  due  them  thereon  of  $8,328.29. 
On  the  28th  of  May,  1917,  defendants  in  error  brought  an  action  in 
assumpsit  against  plaintiff  in  error  for  the  recovery  (among  other 
items)  of  this  balance,  filing  with  their  declaration  a  statement  of  ac- 
count or  bill  of  particulars  of  which  said  amount  constituted  the  first 
item. 

[1]  Plaintiff  in  error  pleaded  nonassumpsit  and  filed  their  "grounds 
of  defense,"  in  which  the  balance  on  "final  estimate"  was  included 
among  other  items.  Among  other  grounds  of  defense  it  set  forth 
that,  between  February  1,  1915,  and  October  1,  1916,  it  paid,  in  dis- 
charge of  a  judgment,  interest,  and  cost  recovered  in  the  state  court, 
by  one  Hill  against  the  railway  company,  plaintiffs  in  error,  and  de- 
fendants in  error,  jointly,  the  sum  of  $2,816.72,  which  it  claimed  as  a 
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credit  or  set-off  on  account  of  the  balance  due  plaintiffs  on  the  "final 
estimate/'  Upon  the  trial,  for  the  purpose  of  establishing  this  "ground 
of  defense"  credit,  or  offset,  plaintiff  in  error  offered  in  evidence  "the 
pleadings  and  orders  in  the  Elkanah  Hill  litigation  in  the  circuit  court 
of  Dickerson  county,  Virginia."  Upon  objection  of  defendant  in  error, 
the  District  Judge  stated  that,  in  his  opinion : 

*Trhe  defense  made  In  regard  to  this  judgment  was  an  affirmative  defense, 
and  therefore  the  burden  was  on  plaintiff  in  error.  It  follows  it  cannot 
pat  in  evidence  in  that  trial  the  pleadings  and  evidence  In  the  Hill  case, 
unless  it  avowed  that  it  would  introduce  evidence  tending  to  show,  either: 
(1)  That  the  liability  to  Hill  arose  solely  from  the  negUgence  or  other 
wrongdoing  of  Childress  and  Taylor;  or  (2)  evidence  that  wlU  clearly  and 
satisfactorily  show  that  an  ascertainable,  definite  part  of  the  entire  amount 
was  due  to  the  sole  wrongdoings  of  ChUdress  and  Taylor." 

Counsel,  when  asked  whether  they  could  make  the  avowal,  respond- 
ed tiiat  they  could  not  do  so.  The  court  excluded  the  proposed  evi- 
dence, and  plaintiff  in  error  excepted.  It  then  offered  to  introduce  a 
transcript  of  the  record  in  the  same  case,  the  original  writ  of  super- 
sedeas from  the  Supreme  Court  of  Appeals  of  Virginia,  and  the  final 
order  certified  by  the  clerk  of  said  court.  This  transcript  included 
the  evidence  in  said  case  sent  up  on  appeal  to  the  Supreme  Court  of 
Appeals  of  Virginia.  This  was  also,  upon  objection,  excluded,  and 
plaintiff  in  error  excepted. 

No  other  evidence  having  been  offered  to  sustain  its  contention  in 
respect  to  the  payment  of  the  judgment  in  the  Hill  case,  the  court  di- 
rected the  jury  to  return  a  verdict  for  defendant  in  error  in  respect 
to  that  item.  Plaintiff  in  error  excepted,  and  assigns  each  of  the  said 
rulmgs  of  the  court  as  error. 

Passing  the  objection  to  the  admissibility  of  the  evidence,  raised  by 
defendant  in  error  because  the  claim  to  deduct  the  amount  of  the  Hill 
judgment  from  the  amount  found  by  the  engineer  to  be  due  them,  for 
that  it  was  not  pleaded  as  a  set-off  or  pa)niient,  and  not  admissible 
under  the  plea  of  non  assumpsit,  and  treating,  as  the  District  Judge 
did,  the  evidence  as  relevant  to  the  issue,  we  proceed  to  inquire  re- 
specting the  validity  of  defendant's  exception. 

The  record  in  the  case  of  Elkanah  Hill  v.  Railway  Co.,  the  plaintiff 
in  error,  and  defendants  in  error,  jointly,  discloses  a  declaration  con- 
taining five  counts,  all  of  which  aver  that  plaintiff  was  the  owner,  to 
the  middle  of  the  stream,  of  a  tract  of  land  lying  on  the  waters  of 
Russell  Fork  creek,  upon  which  he  had  constructed  and  operated  a 
mill;  also  that,  upon  said  creek  were  rich,  productive  bottom  lands 
used  and  cultivated  by  plaintiff. 

The  first  count  charges  that  defendants  wrongfully  trespassed  upon 
said  lands,  and  by  the  several  means,  elaborately  set  out,  destroyed  his 
miUdam  and  injured  the  bottom  lands.  The  second  count  charges  that 
defendants  wrongfully  and  unjustly  erected  and  built  a  certain  wall, 
bank,  or  mound  in,  along,  and  near  the  said  creek,  on  the  opposite 
bank  to  plaintiff's  land,  in  a  careless,  negligent,  and  improper  manner ; 
that  by  reason  thereof  the  plaintiff's  land  was  overflowed,  and  covered 
with  sand,  stones,  and  gravel,  to  the  injury  of  his  mill  and  bottom 
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lands.  The  third  count  charges  that  the  embankment  was  constructed 
to  an  unreasonable  height,  and  extended  so  near  to,  and  out  so  far  in, 
the  edge  of  the  creek  as  to  divert  the  water  over  plaintiff's  land  and 
wash  away  his  bottom  lands,  banks,  mill,  etc.  The  fourth  coimt 
charges  that  the  embankment  was  built  in  a  negligent,  careless,  and 
improper  manner.  The  fifth  count  charges  the  negligent  and  careless 
construction  of  the  embankment  on  the  side  of  the  creek  opposite 
plaintiff's  land  and  mill.  All  of  said  acts  are  allied  to  have  damaged 
plaintiff's  land  and  mill. 

The  defendants  jointly  pleaded  "not  guilty,"  and  the  parties  went  to 
trial  on  the  general  issue.  The  jury  returned  a  general  verdict  for 
plaintiff,  and  assessed  his  damages  at  $2,000.  Judgment  was  rendered 
on  the  verdict  against  defendants  jomtly,  and,  upon  appeal  to  the 
Supreme  Court  of  Appeals  of  Virginia,  this  judgment  was  affirmed. 
Carolina,  C.  &  O.  R.  Co.  v.  Hill,  119  Va.  419,  89  S.  E.  902. 

It  would  seem  that  plaintiff's  cause  of  action,  as  set  out  in  one  or 
more  counts  of  his  declaration,  was  for  the  improper  and  wrongful 
location  bv  the  engineers  of  the  roadbed  and  embankment  along  the 
banks  of  the  creek,  whereby  he  sustained  the  injuries  of  which  he  com- 
plains, while  other  counts  are  capable  of  the  construction  of  an  al- 
legation of  a  negligent  manner  of  performance  of  the  work.  For 
either  wrongful  act  or  trespass  the  defendants  in  that  action  vsrere 
jointly  liable  to  plaintiff.  The  liability  of  Childress  &  Taylor  to  Rine- 
hart  &  Dennis  Company  for  indemnity  or  exoneration  for  the  amount 
paid  by  it  in  satisfaction  of  the  judgment  is  dependent  upon  other 
principles  of  law.  Defendants  in  error,  Childress  &  Taylor,  having  in- 
troduced in  evidence  the  "final  estimate"  of  the  engineer  and  the  con- 
tract under  which  the  work  was  performed,  were  entitled  to  recover 
the  amount  certified  to  be  due,  unless  the  Rinehart  &  Dennis  Com- 
pany by  competent  testimony,  established  either  payment  or  a  set-off 
to  the  full  or  partial  amotmt  of  the  claim.  We  concur  with  the  Dis- 
trict Judge  that  this  was  an  affirmative  defense,  the  burden  of  which 
was  upon  Rinehart  &  Dennis  Company. 

The  law  being  settled  that,  save  in  exceptional  cases,  no  action  will 
lie  between  joint  tort-feasors  for  contribution  or  exoneration,  it  became 
the  duty  of  the  Rinehart  &  Dennis  Company  to  show  that  their  claim 
for  exoneration  came  within  the  exceptions  to  the  general  rule.  This 
they  could  do,  in  the  light  of  the  contract,  by  showing  either  that,  in  the 
action  brought  by  Hill  against  them  jointly,  the  recovery  was  based  up- 
on some  negligent  act  for  which  Childress  &  Taylor  were  alone  liable, 
as  for  negligent  performance  of  the  work,  or  that  the  recovery  was 
based  upon  some  act  of  Childress  &  Taylor  within  the  provisicms  of 
the  contract  against  which  they  contracted  to  indemnify  Rinehart  & 
Dennis  Company.  The  declaration  alleged  that  the  damage  was  sus- 
tained by  reason  of  the  joint  negligence  of  the  parties,  in  one  of  sev- 
eral ways — a  joint  trespass ;  a  wrongful  erection  of  the  embankment ; 
an  unreasonable  location  and  height  of  the  embankment;  a  careless 
and  negligent  manner  of  doing  the  work.  For  injury  sustained  by 
Hill  for  one  or  more  of  the  alleged  wrongful  acts,  such  as  the  location 
of  the  embankment,  or  its  height,  as  fixed  by  the  plans  and  specifica- 
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tions  of  the  engineer,  Childress  &  Taylor  were  not  responsible  to  Rine- 
hart  &  Dennis  Company;  but  if  the  injury  was  inflicted  upon  Hill 
by  the  negligent  manner  of  doing  the  work,  they  were  responsible. 
Again,  if  Sie  damage  was  sustained  '*by  depositing  materials,  it  came 
within  the  terms  of  the  provision  for  indemnity." 

In  the  absence  of  any  specific  or  special  pleas  filed  by  the  plaintiff 
in  error  in  this  action,  by  which  the  court  and  the  defendants  in  error 
were  informed  as  to  its  contention,  it  was  proper  and  in  accordance 
with  the  well-settled  practice  for  the  court  to  call  upon  counsel  to 
state  or  avow  in  what  manner  they  proposed  to  make  the  tran- 
script relevant  to  the  issue.  In  the  absence  of  such  evidence,  the  tran- 
script was  irrelevant  and  incompetent.  As  stated  by  the  learned 
District  Judge,  its  relevancy,  and  therefore  its  admissibility,  was  de- 
pendent upon  plaintiflF  in  error  showing  by  evidence  aliunde  the  tran- 
script that  the  liability  to  Hill  arose  solely  from  the  negligence  or  other 
wrongdoing  of  Childress  &  Taylor,  or  that  an  ascertainable  definite  part 
of  the  damages  recovered  was  due  to  such  negligence.  The  court  may 
have  admitted  the  transcript,  and,  upon  failure  of  plaintiflF  in  error 
to  follow  it  up  with  such  evidence,  have  stricken  it  from  the  record, 
or  directed  a  verdict  upon  the  record.  The  method  or  order  of  pre- 
senting the  question  was  within  the  sound  discretion  of  the  District 
Judge. 

PlaintiflF  in  error  is  entitled  to  have  its  exception  to  the  direction  of 
a  verdict  on  this  claim  considered  as  if  it  had  introduced  the  transcript 
and  rested.  What  occurred  is  equivalent  to  the  declaration,  by  coun- 
sel, that  this  was  what  they  proposed  to  do.  By  frankly  saying  to  the 
court  that  they  could  not  avow  that  they  would  introduce  evidence 
tending  to  show  a  condition  which  would  make  the  transcript  rele- 
vant and  a  link  in  a  chain  of  evidence  tending  to  establish  their  right  to 
have  the  amount  paid  in  discharge  of  the  judgment,  deducted  from 
the  balance  due  defendant  in  error,  they  conceded  that,  with  the  tran- 
script in  evidence,  such  would  be  their  attitude  before  the  court.  From 
this  viewpoint,  we  concur  with  the  EHstrict  Judge  that  they  had  failed 
to  carry  the  burden  of  proof  which  the  law  imposed  upon  them. 

[2]  For  the  reasons  stated  by  the  District  Judge,  we  concur  with 
him  that  the  record,  sent  to  the  Court  of  Appeals  of  Virginia,  contain- 
ing the  evidence,  or  only  so  much  thereof,  as  was  deemed  necessary 
to  present  appellant's  exceptions,  was  not  competent.  The  issue  be- 
ing tried  in  that  case  was  not  the  same  as  in  this.  The  exceptions  to 
the  charge  of  the  court  in  r^ard  to  the  other  items  in  the  declaration 
were  not  pressed.  The  contention  in  regard  to  them  was  fairly  sub- 
mitted to  the  jtuy. 

The  judgment  of  the  District  Court  will  be  aflfirmed. 
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NEW  YORK,  P.  &  N.  R.  CO.  V.  WILKINS  et  al.    THE  N.  Y.,  P.  &  N.  BARGE 

NO.  4.    THE  DELMAR. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  20,  1919.) 

No.  1641. 

Collision  ^=5>104 — Fault — ^Bubden  of  Pboof — ^Violation  of  Habbob  Ruus. 

A  tug  leaving  the  port  of  Norfolk,  with  a  tow  exceeding  by  300  feet 

the  length  prescribed  by  the  harbor  regulations,  held  to  have  the  burden 

of  showing  that  such  violation  did  not  cause  or  contribute  to  a  collision 

in  Elizabeth  river  between  the  tow  and  another  vessel. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk;   Edmund  Waddill,  Jr.,  Judge. 

Suit  in  admiralty  by  Lillie  Wilkins,  administratrix  of  the  estate  of 
Alexander  Wilkins,  deceased,  and  others,  against  the  tug  Delmar  and 
the  N.  Y.,  P.  &  N.  Barge  No.  4;  the  New  York,  Philadelphia  & 
Norfolk  Railroad  Company,  claimant.  Decree  for  libelants,  and 
claimant  appeals.    Affirmed. 

For  opinion  below,  see  248  Fed.  823. 

Floyd  Hughes,  of  Norfolk,  Va.  (Thomas  H.  Willcox  and  Hughes  & 
Vandeventer,  all  of  Norfolk,  Va.,  on  the  brief),  for  appellant. 

John  W.  Oast,  Jr.,  and  R.  T.  Thorp,  both  of  Norfolk,  Va.,  for 
appellees. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CONNOR, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  libel  was  filed  to  recover  for 
loss  of  life  of  Alexander  Wilkins,  on  the  29th  day  of  October,  1916, 
about  6  o'clock  p.  m.,  caused  by  a  collision  at  a  point  northerly  of 
and  in  the  vicinity  of  the  can  buoy  at  the  entrance  to  the  West  Nor- 
folk channel  from  the  main  channel  of  the  Elizabeth  river,  Norfolk, 
Va.,  between  an  unnamed  gasoline  launch,  in  which  the  deceased, 
Edward  Bishop,  Elizabeth  H.  Simmons,  and  Lubertia  Howell  were 
at  the  time,  and  barge  No.  4,  with  28  loaded  railroad  freight  cars  on 
board,  in  tow  of  the  tug  Delmar,  whereby  the  launch  was  capsized 
and  lost,  and  the  four  persons  on  board  drowned,  and  is  an  appeal  to 
this  court  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk.  Administrators  for  the  three  per- 
sons named,  other  than  the  libelant,  filed  their  petitions  in  said  libel 
case  under  the  rule. 

The  gasoline  launch  was  about  30  feet  long,  6  feet  broad,  3^4  f^* 
deep,  with  a  wooden  house  or  cabin  extending  from  a  point  about  6 
feet  abaft  the  stem  and  extending  aft  to  a  point  about  6  feet  from 
the  stem,  and  at  the  time  of  the  accident  was  in  charge  of  Wilkins, 
her  owner  and  master,  and  Bishop  was  acting  as  engineer.  Barge 
No.  4,  designed  for  the  transportation  of  railroad  freight  cars  between 
Norfolk  and  Cape  Charles,  is  340  feet  long,  50  feet  broad,  and  1,174 
tons  net  register,  and  was  being  towed  on  a  hawser  of  some  80  or 

I  T 
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90  fathoms  long,  by  the  steam  tug  Delmar,  112.3  feet  long,  26.9  feet 
broad,  and  11.7  feet  deep,  and  130  tons  net  register,  240  tons  gross. 

The  libelant  alleges  that  on  the  date  named  the  launch  was  pro- 
ceeding at  about  6  miles  an  hour,  up  the  Elizabeth  river  to  the  west- 
ward of  the  channel,  bound  for  Norfolk,  the  course  of  the  launch 
being  in  a  general  southeasterly  direction,  parallel  to  the  main  channel 
extending  between  Lambert's  Point  and  Pinner's  Point ;  and  the  Del- 
mar,  with  the  barge  in  tow,  was  proceeding  from  the  N.  Y.,  P.  &  N. 
terminal  at  Port  Norfolk,  bound  for  Cape  Charles.  As  the  tug  pro- 
ceeded out  of  the  West  Norfolk  channel,  and  began  to  shape  her  course 
for  the  northward,  the  launch  stopped  her  engines,  and  waited  for 
the  barge  to  follow  the  tug;  but,  instead  of  doing  so,  it  made  a 
shorter  turn  than  the  tug,  and  took  a  course  to  the  westward  of  the 
can  buoy  at  the  entrance  of  the  West  Norfolk  channel,  heading  in 
the  direction  of  said  launch,  which  was  drifting  under  the  influence 
of  a  strong  flood  tide.  The  launch  immediately  proceeded  to  back 
to  avoid  the  barge ;  but  the  latter  swung  in  towards  the  laimch  faster 
than  the  launch  could  get  away,  so  that  the  cable  from  the  barge  to 
the  tug  caught  the  bow  of  the  launch,  tipping  it  over  on  its  port  side, 
where  it  lay  until  the  forward  part  of  the  barge  struck  it,  and  carried 
it  under  water,  drowning  all  on  board,  and  the  launch  was  a  total 
loss.  At  the  time  of  the  collision  the  weather  was  cloudy  and  calm, 
and  the  tide  flood. 

The  libelant  charges  the  following  faults  against  the  Delmar :  That 
she  was  navigating  in  the  harbor  with  a  tow  which,  including  the 
length  of  the  Delmar,  exceeded  the  length  of  700  feet,  contrary  to  the 
harbor  regulations,  the  hawser  being  540  feet  long ;  that  she  was  not 
manned  by  a  competent  master  and  crew;  that  she  was  navigated 
without  a  competent  lookout  properly  stationed  and  attending  to  his 
duties ;  that  she  was  proceeding  at  an  illegal  rate  of  speed,  and  on  the 
west  side  of  the  channel,  and  that  she  did  not  observe  the  launch 
lying  to  the  westward  of  the  channel,  and  the  course  of  her  tow,  in 
time  to  take  precautions  against  running  down  the  launch ;  and  fur- 
ther charges  as  faults  against  the  barge  that  it  was  not  managed  by 
a  competent  master  and  crew ;  that  it  did  not  have  a  competent  look- 
out, properly  stationed  and  attending  to  his  duties;  in  that  it  was 
part  of  a  tow  which  including  the  length  of  the  Delmar,  exceeded  700 
feet,  and  navigated  in  the  harbor  of  Norfolk;  that  it  did  not  follow 
the  course  of  the  Delmar,  but  steered  to  the  port  and  to  the  west- 
ward of  the  can  buoy  at  the  entrance  of  the  West  Norfolk  channel, 
and  thereby  without  warning  ran  down  the  launch,  which  was  waiting 
for  it  to  pass  on  the  course  of  the  tugboat ;  and  that,  when  the  col- 
lision became  imminent,  the  towing  hawser  was  not  turned  loose  from 
the  barge,  as  it  easily  could  have  been. 

The  respondent  admits  collision  with  a  gasoline  launch  at  about  the 
time  stated  in  the  libel,  but  contends  that  it  occurred  in  the  main 
channel  of  the  Elizabeth  river,  nearly  opposite  black  spar  buoy  No.  1 1 
and  denies  generally  the  facts  relating  to  the  collision  as  alleged  in 
the  libel,  and  particularly  charges  that  the  launch,  before  and  when  it 
passed  the  Delmar,  was  proceeding  up  the  river  on  the  extreme  eastern 
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edge  of  the  channel,  the  Delmar  at  the  time  proceeding  out  of  the 
West  Norfolk  channel,  and  shaping  her  course  to  the  northward,  so 
as  to  keep  to  the  starboard  side  of  the  main  ship  channel,  after  pass- 
ing Lambert's  Point  piers.  It  also  denies  that  the  barge  did  not  follow 
the  tug,  or  that  it  headed  in  the  direction  of  the  launch,  or  that  the 
launch  was  drifting  urder  the  influence  of  a  strong  flood  tide,  and 
alleges  that  the  tug,  proceeding  down  the  channel  on  her  usual  and 
proper  course,  with  the  barge  following  in  her  wake,  passed  the 
launch  starboard  to  starboard,  when  about  opposite  the  merchandise 
piers  at  Lambert's  Point,  the  launch  at  that  time  being  several  hun- 
dred feet  to  the  eastward  of  the  tug,  and  well  over  on  the  eastern  side 
of  the  main  ship  channel,  the  launch  and  tug  having  interchanged 
"salute"  whistles,  when  about  abreast  of  each  other.  Shortly  after- 
wards the  tug  heard  distress  signals  from  the  barge,  and  then  ob- 
served that  the  launch  had  suddenly  and  unexpectedly  and  without 
warning  changed  her  course  in  the  wake  of  the  tug;  that  the  bow  of 
the  launch  struck  the  forward  end  of  the  barge  and  immediately  sank ; 
that  nothing  could  have  been  done,  either  on  the  part  of  the  tug  or 
the  barge  to  avoid  the  collision,  and  no  other  maneuver  was  possible, 
save  to  stop  the  tug's  engine,  which  was  done. 

Respondent  also  charges  that  the  launch  was  at  no  time  on  ihe 
port  side  of  the  tug  or  barge,  but,  on  the  contrary,  that  she  was  far 
to  starboard;  that  the  launch  was  navigated  by  unskillful,  unlicensed, 
and  negligent  navigators;  that  she  was  not  in  charge  of  an  expe- 
rienced and  careful  master ;  that  she  had  no  efficient  lookout  properly 
stationed;  and,  further,  that  the  decedent,  Wilkins,  being  master  of 
and  in  charge  of  the  launch's  navigation,  was  guilty  of  negligence  con- 
tributing to  the  collision,  which  is  a  bar  to  a  recovery  by  his  admin- 
istratrix herein. 

The  court  below  entered  a  decree  awarding  $7,500  damages  for 
the  loss  of  the  life,  of  Wilkins,  $600  for  the  loss  of  the  launch,  $4,500 
for  the  loss  of  the  life  of  Edward  Bishop,  and  $1,500  each  for  the  loss 
of  the  lives  of  Elizabeth  H.  Simmons  and  Lubertia  Howell.  The 
court  below,  among  other  things,  found  as  a  fact  that — 

"The  tow,  as  well  as  the  hawser  in  use  at  the  time  of  the  collision,  were 
both  greater  in  length  than  prescribed  by  the  state  and  federal  statutes. 
The  tug  was  129  feet  long,  the  hawser  90  fathoms,  or  540  feet,  and  the  barge 
340  feet,  making  more  than  1,000  feet  for  the  entire  tow,  which  exceeded  the 
local  regulations  by  300  feet,  and  the  hawser  15  fathoms,  or  90  feet,  longer 
than  allowed  by  the  federal  statutes." 

It  appears  that  the  waters  between  the  port  of  Norfolk  and  the 
terminal  at  Cape  Charles  consist  of  narrow  channels  and  anchorages, 
more  or  less  dangerous  at  all  times,  and  extremely  so  when  a  tug  with 
a  tow  leaves  either  one  or  the  other  of  the  terminals  mentioned  with 
a  540-foot  tow  line,  and  required  to  traverse  a  circuitous  course. 

Counsel  for  the  appellant  insist  that  this  rule  only  apfdies  to  sea- 
going barges — 

"and  the  department  that  promulgated  these  regulations  ruled  on  January 
25,  1909,  six  days  prior  to  the  regulations  taking  effect,  that  these  barges 
were  not  seagoing  barges  subject  to  such  regulation,  a  fact  which  has  been 
before  the  court  In  all  the  cases  in  which  these  car  floats  have  been  involved.** 
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Regulations  .promulgated  pursuant  to  Act  Cong.  May  28,  1908,  c. 
212,  35  Stat.  428,  require  hawsers  or  tows  of  seagoing  barges  navi- 
gating the  inland  waters  of  the  United  States  to  be  limited  in  length 
to  75  fathoms,  and  should  in  all  cases  be  as  much  shorter  as  the 
weather  or  sea  will  permit.  Section  18  of  the  harbor  regulations  also 
provides  that  "no  tows  exceeding  700  feet  in  length  shall  enter  or  de- 
part from  the  harbor."  It  is  probable  that  these  regulations  were 
adopted  in  view  of  the  fact  that  only  seagoing  barges  under  the  act  of 
Congress  were  affected  thereby.  The  act  of  Congress,  standing  alone, 
could  not  be  invoked  in  a  case  like  the  one  at  bar.  Hence  we  have  the 
harbor  regulations  which  apply  to  tows,  either  seagoing  or  otherwise, 
and  prohibit  any  tow  exceeding  700  feet  in  length  to  enter  or  depart 
from  the  harbor. 

Indeed,  the  contention  of  coimsel  for  appellant  is  based  upon  the 
theory  that  vessels  passing  through  these  dangerous  channels  may  do 
so  at  will  with  any  length  of  hawser,  without  considering  any  risk 
that  may  be  incurred  thereby.  The  master  of  the  Delmar,  who  was 
a  witness  in  the  court  below,  clearly  indicated  as  much  by  the  follow- 
ing question  and  answer : 

**Q.  Don't  .von  pay  any  attention  to  the  regulations  of  the  harbor  master, 
which  provide  you  shall  not  proceed  south  of  Sewall's  Point,  with  a  tow 
exceeding  700  feet  in  length?  A.  We  always  go  out  longer  than  that  I 
suppose." 

This  condition,  if  conceded,  does  not  relieve  the  tows  entering  the 
harbor  from  the  duty  of  conforming  to  the  rules,  and  the  court  be- 
low having  found  as  a  fact  that  the  tow  exceeded  the  length  pre- 
scribed by  the  port  rules  casts  upon  the  tow  the  burden  of  showing 
that  such  violation  did  not  contribute  to  the  injury,  and  this  has  not 
been  done  in  this  instance.  In  the  case  of  The  Pennsylvania,  19  Wall. 
125-136  (22  h,  Ed.  148),  the  court,  in  referring  to  this  point,  said: 

"But  when,  as  in  this  case,  a  ship  at  the  time  of  a  collision  is  in  actual  vio- 
lation of  a  statutory  rule  intended  to  prevent  collisions,  it  is  no  more  than 
reasonable  presumption  that  the  fault,  if  not  the  sole  cause,  was  at  least  a 
contributory  cause  of  the  disaster.  In  such  a  case  the  burden  rests  upon  the 
ship  of  showing,  not  merely  that  her  fault  might  not  have  been  one  of  the 
causes,  or  that  it  probably  was  not,  but  that  it  could  not  have  been.  Such 
a  rule  is  necessary  to  enforce  obedience  to  the  mandate  of  the  statute.  In  the 
case  of  The  Ffenham,  23  Law  Times,  329,  the  Lords  of  the  Privy  Council 
said:  It  is  of  the  greatest  possible  importance,  having  regard  to  the  admiralty 
regulations,  and  to  the  necessity  of  enforcing  obedience  to  them,  to  lay  down 
this  rule:  that  if  it  is  proved  that  any  vessel  has  not  shown  lights,  the 
burden  lies  on  her  to  show  that  her  noncompliance  with  the  regulations  was 
not  the  cause  of  the  collision.' " 

Also  in  the  case  of  Lie  v.  San  Francisco  &  Portland  S.  S.  Co.,  243 
U.  S.  291-298,  37  Sup.  Ct.  270,  61  L.  E.  726,  the  Supreme  Court 
quotes  with  approval  the  foregoing. 

There  are  a  number  of  other  decisions  of  the  Supreme  Court  to  the 
same  effect,  notably  Belden  v.  Chase,  150  U.  S.  674,  698,  14  Sup.  Ct. 
264,  37  L.  Ed.  1218,  and  Ricftelieu  &  Navigation  Co.  v.  Boston  Ins. 
Co.,  136  U.  S.  408,  10  Sup.  Ct.  934,  34  L.  Ed.  398. 

168  C.O.A.— 17 
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Having  carefully  considered  the  other  assignments  of  error,  we 
are  of  opinion  tliat  they  are  without  merit. 

For  the  reasons  stated  herein,  the  decree  of  the  lower  court  is  af- 
firmed. 
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BROWN  V.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     February  12,  1919.) 

No.  3232. 

1.  Cbiminal  Law  ^==>242(1) — ^F^debal  Coxtbts— Tbial  of  Capital  Cases  nf 

County  of  Offense. 

Judicial  Code,  §  40  (Comp.  St.  §  1022),  providing  that  capital  cases  shall 
be  tried  in  the  county  where  the  offense  was  committed,  where  that  can 
be  done  without  great  inconvenience,  does  not  contemplate  a  transfer  of 
the  cause  to  another  court,  but  a  trial  by  the  same  court  in  the  county 
where  the  offense  was  committed,  and  the  court  where  the  Indictment 
was  found  does  not  lose  jurisdiction  by  ordering  such  a  transfer  for 
trial. 

2.  Cbiminal  Law  ^3»113 — Capital  Cases  in  Federal  Courts— Where  Tri- 

able. 

Judicial  Code,  §  40  (Comp.  St  §  1022),  providhig  that  capital  case»  shall 
be  tried  in  the  county  where  the  offense  was  committed,  "where  that  can 
be  done  without  great  inconvenience,"  does  not  give  a  defendant  an  ab- 
solute right  to  trial  in  such  county,  but  the  matter  rests  in  the  discretion 
of  the  court. 

3.  Indictment  and  Information  ^=»86(2) — Offenses  Within  Federal  Ju- 

risdiction. 

An  Indictment  charging  commission  of  an  offense  on  a  parcel  of  land 
described  by  metes  and  bounds,  alleged  to  have  been  acquired  with  the 
consent  of  the  state  for  "public  purposes"  by  the  United  States  and  to 
be  under  Its  exclusive  jurisdiction,  held  sufliclently  specific  under  Crim- 
inal Code,  §  272  (Comp.  St  §  10445),  to  give  jurisdiction  to  a  federal  court 

4.  Cbiminal  Law  ^=»304(14) — Judicial  Noticd— Offenses  Within  Federal 

Jurisdiction— Place  of  Offense. 

Where  an  Indictment  In  a  federal  court  suflSclently  described  the  place 
where  the  offense  was  committed,  the  court  will  take  judicial  notice  of 
facts  which  vest  the  United  States  with  exclusive  jurisdiction  over  such 
place. 

5.  Constitutional  LiAw  ^=5>62 — ^Delegation  of  Legislative  Power. 

Rev.  Civ.  St  Tex.  1911,  art.  5275,  authorizing  the  Governor,  on  ap- 
plication therefor,  to  cede  exclusive  jurisdiction  to  the  United  States  over 
lands  described  In  the  application  and  acquired  by  the  United  States  for 
certain  specified  purposes,  operates  as  a  blanket  consent  by  the  Legisla- 
ture to  such  cession,  leaving  to  the  Governor  only  the  power  to  determlhe 
when  the  specified  conditions  exist,  and  is  not  a  delegation  to  him  of 
legislative  power. 

6.  Criminal  Law  ^=5>1169(1) — ^Harmless  Error— Offenses  Within  Federal 

Jurisdiction— Evidence. 

In  a  prosecution  for  murder  committed  on  land  alleged  to  be  within 
the  exclusive  jurisdiction  of  the  United  States,  where  the  land  Is  de- 
scribed and  shown  by  oral  testimony  to  have  been  In  the  exclusive  pos- 
session of  the  United  States  at  the  time,  It  was  not  necessary  to  prove 
Its  title,  and  Introduction  of  title  documents  and  deeds,  could  not  have 
Injured  defendant,  whether  technically  proven  or  not. 

7.  HoBociDE  ^=>118(1) — Self- Defense— Duty  to  Retreat. 

One  attacked  by  another  with  a  knife,  not  In  his  own  house  or  on  his 
own  premises,  Is  justified  In  fatally  shooting  his  assailant  only  where 
apparently  he  cannot  avoid  his  own  Injury  by  retreating. 

^=s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
•Certiorari  granted  260  U.  8.  — ,  89  Sup.  Ct  494,  68  Lu  Ed.  — . 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas;  William  B.  Sheppard,  Judge. 

Robert  B.  Brown  was  convicted  of  murder,  and  brings  error.  Af- 
firmed. 

James  R.  Dougherty,  of  Beeville,  Tex.  (G.  R.  Scott  and  Boone  & 
Pope,  all  of  Corpus  Christi,  Tex.,  and  Dougherty  &  Dougherty,  H.  S. 
Bonham,  and  James  F.  Odem,  all  of  Beeville,  Tex.,  on  the  brief),  for 
plaintiff  in  error. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex.  (John  R.  Beasley, 
of  Beeville,  Tex.,  on  the  brief),  for  the  United  States. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  plaintiff  in  error  was  tried  and  con- 
victed of  the  murder  of  one  James  P.  Hermes  and  sentenced  to  a  term 
of  15  years  in  the  Atlanta  penitentiary  for  the  crime  of  murder  in  the 
second  degree.  From  the  judgment  of  conviction  the  defendant  sued 
out  this  writ  of  error. 

The  plaintiff  in  error  has  assigned  54  errors  on  the  record.  Instead 
of  taking  up  the  assignments  seriatim,  it  will  serve  the  ends  of  brevity 
and  clearness  to  group  them  according  to  the  various  questions  they 
present. 

[1]  The  first  group  insisted  on  in  argument  relates  to  the  prelimi- 
nary questions  as  to  whether  the  defendant  was  properly  tried  in  Nuec- 
es county,  Tex.,  instead  of  in  Bee  county,  the  county  in  which  the 
offense  was  committed,  and  as  to  whether  the  court  below,  at  the  time 
of  the  trial,  still  retained  jurisdiction  of  the  cause. 

Section  40  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat. 
1100  [Comp.  St.  §  1022])  provides  that— 

"The  trial  of  offenses  punishable  with  death  shall  be  had  In  the  county 
where  the  offense  was  committed,  where  that  can  be  done  without  great  in- 
convenience." 

Under  this  section  the  defendant  applied  to  the  District  Judge  for 
a  trial  in  Bee  county,  and  the  court  granted  the  application,  and  order- 
ed the  case  set  down  for  trial  at  Beeville,  the  county  seat  of  Bee  coun- 
ty, at  a  special  term.  The  special  term  was  not  held.  Before  the  case 
was  again  set  for  trial,  the  District  Judge  died.  The  case  thereafter 
came  up  for  hearing  at  Corpus  Christi  before  Hon.  W.  B.  Sheppard, 
who  had  been  designated  to  sit  in  the  Southern  district  of  Texas.  The 
court,  on  motion  of  the  district  attorney,  dismissed  the  pending  in- 
dictment, under  which  the  order  for  a  trial  at  Beeville  had  been  made, 
and  the  grand  jury  then  returned  a  new  indictment,  identical  in  sub- 
stance with  the  old  one.  The  defendant  objected  to  the  dismissal  of 
the  first  indictment.  The  propriety  of  the  dismissal,  however,  is  not 
open  to  question.  12  Cyc.  374.  Nor  could  any  injury  have  resulted 
to  the  defendant  from  being  tried  under  the  new  indictment,  unless  for 
the  reason  that  the  court  had  lost  jurisdiction  of  the  offense,  as  con- 
tended by  defendant,  before  the  grand  jury  returned  the  second  indict- 
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ment,  by  reason  of  the  order  of  the  District  Court  changing  the  place 
of  trial  from  Corpus  Christi  to  Beeville. 

The  transfer  of  a  cause  from  one  court  to  another,  properly  effected, 
would  undoubtedly  divest  the  original  court  of  further  jurisdiction, 
as  was  the  case  in  Smith  v.  Commonwealth  (Ky.)  25  S.  W.  107,  relied 
upon  by  the  plaintiff  in  error.  In  the  instant  case,  there  was  no  trans- 
fer from  the  original  court  to  another.  The  prosecution  was  instituted 
in  the  District  Court  of  the  United  States  for  the  Southern  District  of 
Texas,  Corpus  Christi  Division,  and  remained  in  that  court  until  con- 
viction and  sentence.  Section  40  does  not  contemplate  a  transfer  of 
the  cause  to  another  court,  but  only  a  trial  by  the  same  court  in  the 
county  where  the  offense  was  committed.  The  District  Court  in  which 
the  first  indictment  was  returned  did  not  part  with  jurisdiction  over  it 
by  ordering  a  trial  at  Beeville,  and,  even  if  the  subsequent  trial  had 
been  had  imder  the  first  indictment,  the  District  Court  sitting  at  Corpus 
Christi  would  have  had  jurisdiction  to  there  try  it.  The  dismissal  of 
the  first  indictment  and  the  return  of  the  second  was  authorized,  but, 
in  any  event,  the  defendant  suffered  no  prejudice  from  being  tried  un- 
der the  second  indictment,  instead  of  the  first. 

[2]  After  the  return  of  the  second  indictment,  the  defendant  rein- 
terposed  his  request  for  a  trial  in  Bee  county,  which,  after  a  hearing, 
was  denied.  Section  40  of  the  Judicial  Code  does  not  confer  upon  a 
defendant  an  absolute  right  to  a  trial  in  the  county  where  the  oflFense 
was  committed,  but  only  a  qualified  right  in  cases  where  such  a  trial 
could  be  had  "without  great  inconvenience."  The  District  Court  is 
vested  with  discretion  in  making  this  determination.  The  trial  judge, 
after  a  hearing,  determined  that  a  trial  could  not  be  had  at  Beeville 
without  great  inconvenience,  for  reasons  recited  in  the  order,  and 
which  do  not  show  any  abuse  of  discretion,  if,  indeed,  they  are  not 
sufficient.  Nothing  less  than  an  abuse  of  discretion  would  justify  an 
interference  by  this  court  on  appeal. 

[3]  The  second  question,  insisted  upon  by  the  plaintiff  in  error,  re- 
lates to  the  sufficiency  of  the  indictment  on  which  the  defendant  was 
tried,  and  under  which  he  was  convicted.  It  is  questioned  for  failing 
to  sufficiently  describe  the  locality  where  the  alleged  murder  was  com- 
mitted to  give  a  federal  court  jurisdiction.  Jurisdiction  in  the  federal 
court  was  claimed  by  the  government  under  the  following  part  of  the 
third  subdivision  of  section  272,  chapter  11  of  the  Penal  Code  (Act 
March  4,  1909,  c.  321,  35  Stat.  1142  [Comp.  St.  §  10445]): 

*'0r  any  place  purchased  or  otherwise  acquired  by  the  United  States  by 
consent  of  the  Legislature  of  the  state  In  which  the  same  shall  be,  for  the 
erection  of  a  fort,  magazine,  arsenal,  dockyard,  or  other  needful  building." 


The  indictment  alleged  that  the  United  States  acquired  in  Beeville, 
Bee  county,  Tex.,  a  parcel  of  land  for  the  public  purpose  of  the  Unit- 
ed States,  described  by  metes  and  bounds ;  that,  prior  to  the  date  of  the 
commission  of  the  offense,  constitutional  and  exclusive  jurisdiction 
over  the  site  of  said  parcel  of  land  was  ceded  to  the  United  States  by 
the  state  of  Texas  in  the  manner  provided  by  law;  and  that,  from 
the  date  of  the  cession  until  the  time  of  the  finding  of  the  indictment, 
the  said  parcel  of  land  was  under  the  exclusive  jurisdiction  of  the 
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United  States,  and  was  so  on  May  7,  1917,  when  the  offense  was  there 
committed. 

The  indictment  is  criticized  because  it  fails  to  allege  the  character  of 
public  use  for  which  the  parcel  of  land  was  acquired  and  used  by  the 
government.  It  may  be  conceded  that  the  third  subdivision  of  section 
272  of  the  Penal  Code  confers  no  right  on  the  United  States  to  accept 
a  cession  of  jurisdiction  from  a  state  for  other  than  the  purposes  set 
out  in  section  272.  For  the  purposes  of  this  case,  the  use  must  have 
been  for  a  "needful  building."  Exclusive  jurisdiction  of  a  tract  used 
for  a  purpose  other  than  one  of  the  named  statutory  purposes  would 
be  unauthorized.  The  site  was,  in  fact,  acquired  for  a  post  office,  but 
the  indictment  avers  only  that  it  was  acquired  for  public  purposes.  It 
is  contended  that  this  is  a  fatal  defect,  because  the  locality  of  the  of- 
fense was  jurisdictional,  and  the  indictment  must  show  jurisdiction  on 
its  face.  The  indictment  does  identify  the  tract  on  which  the  crime 
is  alleged  to  have  been  committed  by  describing  it  by  metes  and  bounds, 
and  also  by  alleging  the  date  of  the  cession  of  jurisdiction  by  the  state 
of  Texas  to  the  United  States.  The  defendant  was  fully  informed  as 
to  the  locus  of  the  alleged  offense  and  the  claim  of  exclusive  federal 
jurisdiction  arising  from  it,  and  it  is  difficult  to  see  how  he  could  have 
been  prejudiced  by  the  imperfect  averment,  if  there  was  one,  and  why 
it  should  not,  therefore,  within  the  terms  of  section  1025,  R.  S.  (Comp. 
St.  §  1691),  be  deemed  sufficient. 

[4]  Again,  the  place  being  sufficiently  described,  if  the  court  ju- 
dicially notices  its  character,  then  neither  averment  nor  proof  of  it 
would  be  essential.  In  the  case  of  Jones  v.  United  States,  137  U.  S. 
202,  on  page  212,  11  Sup.  Ct.  80,  on  page  83  (34  L.  Ed.  691),  the  Su- 
preme Court  said : 

"Who  is  the  sovereign,  de  jure  or  de  facto,  of  a  territory  Is  not  a  judicial, 
but  a  political,  question,  the  determination  of  which  by  the  legislative  iTnd 
executive  d^artments  of  any  government  conclusively  binds  the  Judges,  as 
well  as  all  other  officers,  citizens,  and  subjects  of  that  government.  This 
principle  has  alwi^ys  been  upheld  by  this  court,  and  has  been  affirmed  under 
a  great  variety  of  circumstances." 

And  again,  on  page  214  of  137  U.  S.,  on  page  84  of  11  Sup.  Ct.  (34 
L.  Ed.  691),  the  court  said: 

"All  courts  of  justice  are  bound  to  take  judicial  notice  of  the  territorial 
extent  of  the  jurisdiction  exercised  by  the  government  whose  laws  they  ad- 
minister, or  of  its  recognition  or  denial  of  the  sovereignty  of  a  foreign  pow- 
er, as  appearing  from  the  public  acts  of  the  Legislature  and  executive,  al- 
though those  acts  are  not  formaUy  put  in  evidence,  nor  in  accord  with  the 
pleadings." 

In  that  case  it  was  held  that  an  executive  proclamation  that  the  island 
of  Navassa,  on  which  a  murder  was  charged  to  have  been  committed, 
appertained  to  the  United  States  by  determination  of  the  President, 
was  basis  for  the  court's  taking  judicial  notice  that  it  was  a  place  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States.  In  this  case 
exclusive  federal  jurisdiction  depended  upon  a  written  application  by 
the  United  States  to  the  Governor  of  Texas  for  a  cession  of  jurisdic- 
tion, the  cession  by  the  Governor  of  such  jurisdiction  and  its  accept- 
ance by  the  United  States.    In  line  with  the  case  cited,  we  hold  that 
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the  federal  courts  take  judicial  knowledge  of  the  documents  mentioned 
and  of  the  character  of  the  place  described  in  the  indictment,  as  to  ju- 
risdiction resulting  from  them.  In  the  case  of  Holt  v.  United  States, 
218  U.  S.  245,  31  Sup.  Ct.  2,  54  L.  Ed.  1021,  20  Ann.  Cas.  1138,  the 
Supreme  Court  said  of  an  indictment,  which  alleged  that  an  offense 
was  committed  "within  the  Ft.  Worden  military  reservation,  a  place  un- 
der the  exclusive  jurisdiction  of  the  United  States": 

"The  Indictment  Is  weU  enough.  The  words  quoted  at  the  outset  convey 
with  clearness  sufficient  for  justice  that  the  Ft.  Worden  military  reservation 
was  under  the  exclusive  jurisdiction  of  the  United  States  at  the  time  of  the 
murder." 

The  case  of  Benson  v.  United  States,  146  U.  S.  325,  330,  331,  13  Sup. 
Ct.  60,  36  L.  Ed.  991,  is  to  the  like  effect. 

Again,  we  think  the  averment  that  "on  the  21st  day  of  September, 
A.  D.  1915,  constitutional  and  exclusive  jurisdiction  over  the  site  of 
said  lot,  tract  and  parcel  of  land  was  ceded  to  the  United  States  of 
America  by  the  said  state  of  Texas  in  the  manner  provided  by  law,"  is 
a  sufficient  averment  of  a  cession  for  one  of  the  purposes  enumerated 
in  the  third  subdivision  of  section  272  of  the  Penal  Code,  and  which 
authorize  the  United  States  to  accept  such  a  cession,  upon  the  princi- 
ple that  public  acts  of  public  officials  are  presumed  to  be  rightly  ex- 
ecuted. The  application  for  the  cession,  the  cession,  and  its  acceptance 
were  acts  done  by  the  respective  federal  and  state  officials  in  the  line 
of  their  official  duties,  and  are  presumed  from  the  cession  and  its  ac- 
ceptance to  have  been  properly  done,  especially  when,  as  in  this  case, 
possession  and  exercise  of  jurisdiction  follow  the  grant.     12  Cyc.  389. 

[5]  Article  5275  of  the  Revised  Civil  Statutes  of  Texas  (1911)  au- 
thorized the  Governor,  upon  written  application  being  made  to  him 
for  that  purpose  by  the  United  States,  accompanied  with  proper  evi- 
dence of  the  acquisition  by  the  United  States  "for  any  of  the  purposes 
and  in  either  of  the  modes  authorized  by  this  title*'  of  lands,  whicn  are 
described  therein  by  metes  and  bounds,  to  cede  exclusive  jurisdiction 
over  such  lands  to  the  United  States.  That  title  (article  5275)  au- 
thorizes the  United  States  to  acquire  lands  in  Texas  as  sites  on  which 
to  erect  and  maintain  postoffices.  When  the  Governor  executes  the 
cession,  it  will  be  presumed  that  the  requirements  of  that  act  (R.  S. 
Texas  1911,  arts.  5252,  5275,  5276)  and  of  the  United  States  Penal 
Code  have  been  complied  with. 

The  plaintiff  in  error  also  questions  the  authority  of  the  Governor, 
under  the  general  power  conferred  by  article  5275,  supra,  to  cede  ju- 
risdiction in  specific  instances  without  legislative  direction  in  each  spe- 
cific case.  We  do  not  agree  that  article  5275  delegates  legislative  pow- 
er to  the  Governor.  The  blanket  consent  of  the  state  is  contained  in 
article  5275  for  all  government-acquired  lands,  upon  certain  terms  and 
conditions.  The  Governor  is  empowered  to  determine  when  the  con- 
ditions that  make  the  legislative  consent  applicable  have  occurred. 
That  there  is  no  unconstitutional  delegation  of  legislative  power  to  the 
executive  in  this  is  consistent  with  the  holding  of  the  Texas  Court  of 
Criminal  Appeals  in  the  case  of  Baker  v.  State,  47  Tex.  Cr.  R.  482, 
83  S.  W.  1122,  122  Am.  St.  Rep.  703,  11  Ann.  Cas.  751,  and  of  the 
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Supreme  Court  of  the  United  States  in  the  case  of  Field  v.  Clark,  143 
U.  S.  649,  694,  12  Sup.  Ct.  495,  36  L.  Ed.  294. 

[8]  The  plaintiflf  in  error  also  assigns  error  based  upon  the  action 
of  the  District  Court  in  permitting  certain  deeds  and  other  muniments 
of  title  to  go  to  the  jury  without  proper  proof  of  their  execution.  The 
United  States  was  in  possession,  through  contractors,  engaged  in  ex- 
cavating for  a  post  office,  of  the  land  where  the  murder  was  commit- 
ted, when  it  was  committed.  The  defendant  himself  was  a  contractor 
under  the  government,  and  claims  to  have  been  rightfully  on  the  prem- 
ises, when  he  killed  Hermes,  by  virtue  of  that  relation  to  the  govern- 
ment. The  witnesses  orally  described  the  place  of  the  killing  as  the 
post  office  site.  In  this  state  of  the  record,  the  government  was  not 
required  to  prove  its  title,  as  in  an  action  of  trespass,  and  the  introduc- 
tion of  the  deeds  and  title  documents  could  not  have  injured  the  de- 
fendant, whether  technically  proven  or  not.  In  the  case  of  Holt  v. 
United  States,  218  U.  S.  245,  251,  31  Sup.  Ct.  2,  6  (54  L.  Ed.  1021, 
20  Ann.  Cas.  1138),  the  Supreme  Court  said: 

"Several  objections  were  taken  to  the  admission  and  sufficiency  of  evidence. 
The  first  is  merely  an  attempt  to  raise  technical  difficulties  about  a  fact  which 
no  one  really  doubts,  namely,  that  the  band  barracks,  the  imdisputed  place 
of  the  crime,  were  within  the  exclusive  Jurisdiction  of  the  United  States.  A 
witness  testified  that  they  were  within  the  inclosure  of  Ft.  Worden  under 
military  guard  and  control,  from  which  all  unauthorized  persons  are  exclud- 
ed, and  that  he  knew  that  the  fence  was  coincident  with  the  boundaries  shown 
on  a  map  objected  to,  but  admitted.  He  identified  the  band  barracks  as  de- 
scribed in  certain  condemnation  proceedings.  The  state  of  Washington  had 
assented  by  statute  to  such  proceedings  and  Congress  had  authorized  them. 
The  deeds  and  condemnation  proceedings  under  which  the  United  States 
claimed  title  were  introduced.  The  witness  relied  in  part  upon  the  correct- 
ness of  official  maps  In  the  Engineers*  Department  made  from  original  sur- 
veys under  the  authority  of  the  War  Department,  but  not  within  his  per- 
sonal knowledge,  and  he  referred  to  a  book  showing  the  titles  to  Ft  Worden 
compiled  under  the  same  authority.  The  documents  referred  to  are  not  be- 
fore us,  but  they  properly  were  introduced,  and  so  far  as  we  can  see  Justified 
the  finding  of  the  Jury,  even  if  the  evidence  of  the  de  facto  exercise  of  em- 
duHve  jurisdiction  was  not  enough,  or  if  the  United  States  teas  called  on  to 
try  title  in  a  murder  case.  We  think  it  unnecessary  to  discuss  this  objection 
in  greater  detail." 

[7]  Another  group  of  assignments  of  error  present  the  correctness 
of  the  rulings  of  the  District  Court  upon  the  applicable  law  of  self- 
defense.  The  District  Judge  charged  the  jury  that  the  defendant  might 
owe  the  deceased  a  duty  to  retreat  under  certain  conditions,  though  the 
deceased  was  approaching  him  with  a  knife  in  his  hand.  The  plaintiff 
in  error's  contention  limits  the  duty  to  retreat  to  cases  in  which  the  de- 
ceased assaults  his  slayer  without  a  deadly  weapon.  A  tendency  of 
the  evidence  was  to  the  effect  that  the  deceased,  Hermes,  approached 
defendant  with  an  open  knife  in  his  hand,  with  which  he  attempted  to 
strike  defendant.  The  evidence  without  conflict  showed  that  the  de- 
fendant^ on  the  approach  of  Hermes,  retreated  20  or  25  feet  to  where 
he  had  left  his  raincoat,  in  which  was  his  pistol,  and,  after  obtaining 
his  pistol  from  it,  stood  his  ground,  using  his  pistol  with  fatal  effect 
on  Hermes.  The  defendant  was  rightfully  where  he  was  at  the  time 
of  the  quarrel,  but  was  not  on  his  own  premises.    These  facts  make 
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pertinent  the  question  whether  one  who  is  assailed  by  another  with  a 
deadly  weapon  is  under  all  circumstances  excused,  by  that  circum- 
stance, from  any  duty  to  retreat  from  his  assailant,  if  himself  with- 
out fault  in  provoking  the  assault. 

This  is  the  contention  of  the  plaintiff  in  error's  counsel  urged  in  an 
able  argiunent  and  brief.  We  are  not  convinced  by  it  that  there  is  a 
hard  and  fast  rule  that  he  who  repels  an  assault  made  by  another  with 
a  deadly  weapon  may,  because  of  the  character  of  the  weapon  used 
by  his  assailant,  repel  force  with  force  to  the  extent  of  taking  life,  with- 
out retreating,  though  he  could  retreat  with  safety  to  himself.  In  the 
case  of  Beard  v.  United  States,  158  U.  S.  550,  15  Sup.  Ct.  962,  39  L. 
Ed.  1086,  the  Supreme  Court  held  that  one  who  was  assaulted  on  his 
own  premises,  though  not  in  his  dwelling  house,  could  repel  the  as- 
sault to  the  extent  of  taking  his  assailant  s  life,  if  necessary,  without 
retreating.  In  the  case  of  Alberty  v.  United  States,  162  U.  S.  499,  505, 
16  Sup.  Ct.  864,  40  L.  Ed.  1051,  the  Supreme  Court  held  that  one  who 
killed  another,  who,  in  the  nighttime,  was  endeavoring  to  enter  the 
window  of  a  room,  in  which  was  his  wife,  and  who,  upon  the  approach 
of  the  defendant,  threatened  to  kill  him,  and  made  demonstrations  to 
that  end,  was  justified  iiL  killing  the  deceased,  without  retreating  to 
avoid  doing  so.  In  the  former  case,  the  Supreme  Court  quotes  from 
cases  in  other  jurisdictions,  and  apparently  with  approval,  the  lan- 
guage of  the  opinions  in  which  would  indicate  that  the  duty  of  one  to 
retreat,  when  violently  assaulted,  had  no  place  in  modem  criminal  law. 
However,  in  the  subsequent  case  of  Allen  v.  United  States,  164  U.  S. 
492,  497,  17  Sup.  Ct.  154,  156  (41  L.  Ed.  528)  the  Supreme  Court  held 
the  charge  of  the  trial  court  to  be  correct,  which  contained  this  lan- 
guage: 

**Tbe  law  of  self-defense  is  a  law  of  proportions  as  well  as  a  law  of  neces- 
sity, and  it  is  only  danger  that  is  deadly  in  its  character,  or  that  may  pro- 
duce great  bodily  harm,  against  which  you  can  exercise  a  deadly  attack.  If 
he  is  attacked  by  another  In  such  a  way  as  to  denote  a  purpose  to  take  away 
his  Ufe,  or  to  do  him  some  great  bodily  harm  from  which  death  or  permanent 
injury  may  follow,  in  such  a  case  he  may  lawfully  kill  the  assailant  When? 
Provided  he  use  all  the  means  in  his  power  otherwise  to  save  his  own  life  or 
prevent  the  intended  harm,  such  as  retreating  as  far  as  he  can,  or  disablinff 
him  without  killing  him,  i/  it  be  in  his  power.  The  act  coming  from  the  as- 
sailant must  be  a  deadly  act,  or  an  act  that  would  produce  great  violence 
to  the  person,  under  this  proposition.  It  means  an  act  that  is  hurled  against 
him,  and  that  he  has  not  created  it,  or  created  the  necessity  for  it  by  his 
own  wrongful,  deadly  or  dangerous  conduct — conduct  threatening  life.  It 
must  be  an  act  where  he  cannot  avoid  the  consequences.  If  he  can,  he  mutt 
avoid  them,  if  he  can  reasonably  do  so  with  due  regard  to  his  own  safety,** 

Of  this  charge,  the  Supreme  Court  said: 

"Nor  is  there  anything  in  the  instruction  of  the  court  that  the  prisoner  was 
bound  to  retreat  as  far  as  he  could  before  slaying  his  assailant  that  con- 
flicts with  the  ruling  of  this  court  in  Beard  v.  United  States,  158  U.  S.  550 
[15  Sup.  Ct.  9G2,  39  L.  Ed.  10801.  That  was  the  case  of  an  assault  upon  the 
defendant  ui>on  his  own  premises,  and  it  was  held  that  the  obligation  to  re- 
treat was  no  greater  than  it  would  have  been  if  he  had  been  assailed  in  his 
own  house.  So,  too,  in  the  case  of  Alberty  v.  United  States,  162  U.  S.  499  [16 
Sup.  Ct.  864,  40  L.  Ed.  1051],  the  defendant  found  the  deceased  trying  to 
obtain  access  to  his  wife's  chamber  through  a  window,  in  the  nighttime,  and 
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it  was  held  that  he  might  repel  the  attempt  by  force,  and  was  under  no  ob- 
ligation to  retr^t  if  the  deceased  attacked  him  with  a  knife.  The  general 
duty  to  retreat,  instead  of  kitting^  when  attacked,  was  not  touched  upon  in 
these  cases.    Whart  on  Homicide,  i  485." 

It  is  true  that  the  assault  on  the  defendant  in  the  Allen  Case,  as 
shown  by  the  statement  of  facts  on  a  former  appeal,  was  not  made  with 
a  deadly  weapon;  but  the  Supreme  Court  assumed,  as  did  the  trial 
court,  that  the  facts  in  the  record  showed  it  might  have  been  made  un- 
der circumstances  that  created  a  necessity  for  repelling  it,  either  with- 
out retreating  or  only  after  having  retreated,  as  the  jury  might  infer. 
The  general  rule  as  to  the  duty  of  retreat  is  set  out  by  Wharton  in 
the  section  cited  by  the  Supreme  Court  as  follows : 

**In  ease  of  personal  conflict,  it  must  appear,  in  order  to  establish  excus- 
able homicide  in  self-defense,  that  the  party  killing  had  retreated,  either 
as  far  as  he  could,  by  reason  of  some  wall,  ditch  or  other  impediment,  or 
as  far  as  the  fierceness  of  the  assault  would  permit  him.  •  •  •  The  true 
view  is  that  a  *wair  or  *ditch*  is  to  be  presumed  whenever  retreat  cannot  be 
further  continued  without  probable  death,  and  when  the  only  apparent  means 
of  escape  is  to  attack  the  pursuer.  And  retreat  need  not  be  attempted  wheh 
the  attack  is  so  fierce  that  the  assailed,  by  retreating,  will  apparently  exi)ose 
himself  to  death.'' 

When  the  person  assaulted  is  not  on  his  own  premises  or  in  his  own 
house,  and  is  not  engaged  in  preventing  an  independent  and  forcible 
felony,  but,  while  engaged  in  a  personal  and  unprovoked  conflict,  is 
seeking  to  defend  his  own  life,  we  think  the  proper  rule  is  that,  before 
repelling  force  with  force,  to  the  extent  of  taking  life,  he  must  retreat 
to  avoid  injury  to  himself,  provided  that  he  can  retreat  with  reasona- 
ble safety  to  himself,  imless  the  circumstances  are  such  as  would  lead 
a  prudent  man  reasonably  and  in  good  faith  to  believe  that,  contrary 
to  the  facts,  retreat  would  bring  upon  him  danger  to  his  life  or  limb. 
This  issue  is  to  be  determined  by  the  jury  from  all  the  attendant  facts, 
and  does  not  depend  upon  the  existence  of  one  alone,  for  illustration, 
the  use  by  the  assailant  of  a  deadly  weapon.  It  is  manifest  that  an  as- 
sault with  a  knife,  as  distinguished  from  a  gun,  might  be  made  from 
such  a  distance  as  that  the  person  assaulted  could  by  retreat  escape 
with  no  risk.  The  law,  in  its  tenderness  for  human  life,  does  not  au- 
thorize the  taking  of  life  to  repel  such  an  assault. 

An  assault  without  a  deadly  weapon,  because  of  great  disparity  of 
strength,  might  become  fatal  if  the  assailant  closed  with  his  adversary. 
If  the  manifest  purpose  of  the  strong  assailant  was  to  kill  or  rape,  then 
the  weak  person  assaulted  might  be  able  to  attain  safety  only  by  re- 
pelling it  from  a  distance,  by  shooting  the  assailant.  We  think  it  clear 
that  the  Beard  and  the  Alberty  Cases  are  exceptions  only  to  a  general 
rule,  which  requires  retreat  where,  in  fact  and  appearance,  retreat 
is  safe,  and  that  the  general  rule  applies  to  the  facts  of  this  case.  The 
deceased  approached  the  defendant  in  the  daytime  from  a  distance.  If 
he  had  a  weapon,  it  was  a  knife  only,  and  not  formidable  at  a  distance. 
The  defendant  had  time  to,  and  did,  retreat  25  feet,  to  get  his  pistol. 
If  the  jury  believed  that  he  could,  by  further  retreat,  have  avoided  in- 
jury, and  that  a  reasonably  prudent  man  would  have  drawn  this  con- 
clusion from  the  circumstances  and  character  of  the  assault,  then  it 
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was  the  defendant's  duty  to  have  retreated,  and,  failing  to  do  so,  he  is 
not  to  be  excused  for  killing  the  deceased.  The  court  was  not  in  error 
in  imposing  this  limited  duty  of  retreat  upon  the  defendant. 

The  charge  of  the  court  is  criticized  for  not  defining  a  deadly  wea- 
pon. It  contains  a  definition  of  that  term  which  we  think  sufficient. 
The  court's  charge  left  to  the  jury  to  determine  which  was,  in  fact,  the 
fatal  shot  of  the  four  fired  by  the  defendant,  and  permitted  the  jury 
to  acquit  the  defendant  of  responsibility  for  murder  because  of  the 
fourth  shot,  if  they  found  that  the  third  was  the  only  fatal  one.  The 
charge  is  also  criticized  because  of  the  asserted  repeated  references 
to  the  duty  to  retreat  contained  in  it.  We  do  not  think  there  was  un- 
warranted iteration  in  this  respect.  There  was  a  portion  of  the  charge 
that  omitted  reference  to  the  element  of  apparent,  as  disting^shed 
from  actual,  danger  to  be  apprehended  from  the  alleged  assault  on  de- 
fendant by  the  deceased.  No  exception  was  reserved  to  this  part  of 
the  charge  separately,  and  no  ground  of  exception  to  the  charge  in  its 
entirety  covers  the  point.  The  charge,  in  other  portions,  covered  the 
doctrine  of  apparent  danger.  The  omission  in  the  part  complained  of 
would  doubtless  have  been  supplied,  if  the  court's  attention  had  been 
directed  to  it  before  submission  to  the  jury.  No  reversible  error  can 
be  predicated  upon  an  omission,  first  complained  of  after  verdict.  We 
think  the  charge  of  the  court  fairly  covered  the  law  of  the  case. 

The  plaintiff  in  error  assigns  the  refusal  of  a  number  of  special  re- 
quests to  charge.  Of  them,  without  specific  reference  to  each,  we  may 
say  that  those  that  asserted  correct  legal  propositions  were  substantial- 
ly charged  in  the  general  charge  of  the  court. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 


(257  Fed.  54) 

WHITE  OAK  FUEL  CO.  v.  CARTER  et  al.  • 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  4,  1919.) 

No.  5268. 

CONTRACTS  ^=>267 — Right  of  Rescission — Party  Himself  in  Default. 

The  right  to  repudiate  a  contract  for  the  default  of  the  other  party 
thereto  cannot  he  exercised  by  a  party  who  is  himself  in  unexcused  de- 
fault of  performance  of  an  essential  covenant  thereof. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;    David  P.  Dyer,  Judge. 

Action  at  law  by  Bertram  U.  Carter  and  others  against  the  White 
Oak  Fuel  Company.  Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

John  P.  Leahy,  of  St.  Louis,  Mo.  (John  V.  Lee,  of  St.  Louis,  Mo.,  on 
the  brief),  for  plaintiff  in  error. 

Chase  Morsey,  of  St.  Louis,  Mo.  (Matt  G.  Reynolds,  of  St.  Louis, 
Mo.,  and  W.  D.  P.  Farthing,  of  East  St.  Louis,  111.,  on  the  brief),  for 
defendants  in  error. 

^=:9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  loAezes 

^Rehearing  denied  September  1.  1919. 
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Before  HOOK  and  STONE,  Circuit  Judges,  and  MUNGER,  Dis- 
trict Judge. 

MUNGER,  District  Judge.  The  White  Oak  Fuel  Company,  here- 
after called  defendant,  entered  into  a  written  contract  with  Carter 
Bros.  Company,  hereafter  called  plaintiff,  by  the  terms  of  which  the 
defendant  agreed  to  furnish  to  plaintiff  4  to  6  cars  per  month  of  White 
Oak  special  2-inch  lump  coal,  at  $1.42V^  P^r  ton,  and  5  to  8  cars  per 
month  of  White  Oak  special  6-inch  lump  coal,  at  $1.57^^  per  ton,  free 
on  board  plaintiff's  switch  in  East  St.  Louis,  111.,  in  regularly  scattered 
monthly  shipments  beginning  August  7,  1916,  and  ending  April  1, 
1917.  The  plaintiff  agreed  to  receive  all  the  coal  contracted  for,  at  the 
place  and  during  the  time  mentioned,  and  to  pay  the  agreed  price,  the 
payments  to  be  made  on  or  before  the  10th  of  each  month  for  the  coal 
delivered  during  the  preceding  month. 

The  plaintiff  brought  suit  for  breach  of  the  contract,  and  recovered 
judgment  against  the  defendant,  and  this  proceeding  seeks  a  review  of 
the  trial  and  a  reversal  of  the  judgment.  The  plaintiff  alleged  a  failure 
of  the  defendant  to  deliver  the  coal  contracted  for,  and  the  damage 
suffered  as  a  consequence.  The  defendant  alleged  that  plaintiff  had 
breached  the  contract,  by  refusing  to  receive  the  coal  and  by  failing  to 
make  monthly  payments  by  the  10th  of  the  month  for  coal  delivered  to 
it  in  the  preceding  month,  and  therefore  defendant  had  rescinded  the 
contract  and  refused  to  deliver  more  coal,  and  had  so  notified  the  plain- 
tiff. The  plaintiff's  reply  denied  any  refusal  to  receive  coal,  and  plead- 
ed that  the  time  of  payment  for  the  coal  delivered  was  extended  by 
agreement  of  the  parties  and  was  paid  for  before  the  expiration  of  the 
time  thus  fixed. 

The  evidence  showed  that  defendant  had  furnished  only  a  part  of 
the  number  of  cars  contracted  to  be  delivered  in  each  of  the  months  of 
August,  September,  and  October.  There  was  a  conflict  of  evidence  as 
to  whether  defendant  had  offered  to  furnish  and  plaintiff  had  refused 
to  receive  more  cars  in  each  of  these  months.  The  court  permitted  the 
plaintiff  to  show  that  after  the  written  contract  was  signed  an  oral 
agreement  was  made,  without  any  new  consideration,  extending  the 
time  of  payments  to  a  day  in  each  month  much  later  than  provided  in 
the  written  contract.  The  plaintiff  paid  in  September  for  the  coal  de- 
livered in  August,  and  in  October  for  the  coal  delivered  in  September ; 
but  the  defendant  notified  plaintiff  before  the  10th  of  November  that, 
unless  it  paid  its  bills  promptly  that  month  for  the  coal  delivered  in  Oc- 
tober, there  would  be  no  more  coal  shipped  under  the  contract.  The 
plaintiff  did  not  pay  for  the  coal  delivered  in  October  until  November 
22d,  and  no  coal  was  delivered  to  plaintiff  under  the  contract  after 
October. 

The  case  was  submitted  to  the  jury,  conditioning  plaintiff's  right 
to  recover  on  the  absence  of  any  offer  by  defendant  to  furnish  more 
coal  in  August,  September,  and  October,  and  of  a  refusal  by  the  plain- 
tiflF  to  accept  it,  and  also  on  the  existence  of  a  waiver  by  defendant  of 
the  making  of  payments  on  the  10th  of  each  month,  as  provided  in  the 
written  contract,  and  the  verdict  was  against  the  defendant.    The  ver- 
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diet  must  be  taken  as  establishing  the  fact  that  the  defendant  was  guilty 
of  an  unexcused  breach  of  the  contract  to  furnish  the  stipulated 
amount  of  coal  in  August,  September,  and  October,  and  that  such  de- 
fault continued  and  existed  at  the  time  the  defendant  declared  it  would 
furnish  no  more  coal  under  the  contract. 

The  defendant  contends  that  evidence  of  an  oral  agreement  to  ex- 
tend the  time  of  payments  should  not  have  been  received,  and  that  it 
was  error  to  submit  to  the  jury  the  existence  of  a  waiver  of  the  time 
of  payment  derivable  only  from  such  evidence.  The  argument  is  that 
the  written  contract  was  for  the  sale  of  goods  of  the  value  of  upwards 
of  $50,  and  that  no  oral  modification  of  this  contract  could  have  been 
made  because  of  the  terms  of  the  statute  of  frauds,  and  also  because 
there  was  no  consideration  for  such  oral  contract.  The  plaintiff  con- 
tends that  the  time  of  payment  was  not  of  the  essence  of  the  contract, 
and  there  had  been  no  breach  of  ally  of  its  essential  terms  by  the  plain- 
tiff, so  that  defendant  was  not  justified  in  declaring  it  at  an  end  and  in 
refusing  further  performance,  and  therefore  the  question  of  waiver 
was  not  in  issue. 

As  has  been  stated,  the  verdict  establishes  the  fact  that  at  the  time 
the  defendant  attempted  to  terminate  the  contract,  and  when  it  de- 
clared that  it  would  proceed  no  further  thereunder,  it  was  itself  in  de- 
fault of  performance  of  an  essential  covenant  of  the  contract,  because 
it  had  failed  to  deliver  the  agreed  amount  of  coal  the  plaintiff  was  to 
receive  in  August,  September,  and  October.  The  right  to  repudiate  a 
contract  for  the  default  of  the  other  party  thereto  cannot  be  exercised 
by  a  party  who  is  himself  in  unexcused  default  of  performance  of  an 
essential  covenant  thereof.  Chitty  on  Contracts  (15th  Ed.)  722;  Walds 
Pollock  on  Contracts  (3d  Ed.)  345 ;  Norwood  Paper  Co.  v.  Columbia 
Paper  Bag  Co.,  185  Fed.  454,  107  C.  C.  A.  524;  Fairchild-Gihnore- 
Wilton  Co.  V.  Southern  Refining  Co.,  158  Cal.  264,  110  Pac.  951 ;  Mason 
V.  Edward  Thompson  Co.,  94  Minn.  472,  103  N  .W.  507;  Central  Lum- 
ber Co.  V.  Arkansas  Valley  Lumber  Co.,  86  Kan.  131,  119  Pac.  322; 
Griffin  V.  Griffin,  163  111.  216, 45  N.  E.  241 ;  Reddish  v.  Smith,  10  Wash. 
178,  38  Pac.  1003, 45  Am.  St.  Rep.  781 ;  John  A.  Ganger  Co.  v.  Sawyer 
&  Austin  Lumber  Co.,  88  Ark.  422,  115  S.  W.  157;  Norris  v.  Letch- 
worth,  167  Mo.  App.  553,  152  S.  W.  421 ;  2  Black  on  Rescission,  § 
553 ;   13  Corpus  Juris,  614. 

The  court  should  have  instructed  the  jury  that  if  there  was  no  breach 
of  the  contract,  because  of  the  plaintiff's  refusal  to  receive  coal  offered 
by  the  defendant  in  fulfillment  of  the  contract,  the  plaintiffs  were  en- 
titled to  recover.  It  was  therefore  not  error  of  which  defendant  can 
complain  that  the  court  also  submitted  the  existence  of  an  agreement 
by  defendant  to  waive  the  making  of  payments  promptly  by  the  10th  of 
each  month,  and  conditioned  plaintiff's  recovery  on  findings  in  favor  of 
plaintiff  on  both  propositions. 

Complaint  is  made  because  the  court  refused  to  permit  an  employe 
of  the  defendant  to  testify  what  the  defendant's  president  had  said  in 
September  over  the  telephone,  after  he  had  called  up  the  plaintiff  with 
reference  to  payment  for  the  coal.  It  follows  from  what  has  been  said, 
that  whatever  was  said  on  this  subject  was  an  immaterial  matter  of  in- 
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quiry  at  the  trial,  because  the  plaintiflf's  defatilt  of  payment  was  not 
properly  an  issue  in  the  case.  There  was  therefore  no  error  in  ex- 
cluding this  evidence. 

This  disposes  of  all  the  material  assignments  of  error.    The  judg- 
ment will  be  affirmed. 


(257  Fed.  57) 

WEEMS  et  al.  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit.    April  7,  1919.) 

No.  5236. 

L  Cruiinai.  Ljaw  ^=r>1036(8) — ^Appeal — SumciENCT  of  Evidbnoe. 

FaUure  of  witnesses  to  clearly  identify  a  dty  mentioned  in  their  tes- 
timony held  waived,  where  the  omission  was  not  called  to  the  attention  of 
the  trial  court. 
2.  Intoxicatino   I/IQUobs   ^=>2S6{1) — ^Pbosecution   fob   Inteoduoiwo   into 
Pbohibition  State — Sufficiency  of  Evidence. 

Evidence  In  a  prosecution  for  introducing  liquors  into  a  prohibition 
state  Jield  sufficient  to  Justify  submission  of  the  case  to  the  jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Criminal  prosecution  by  the  United  States  against  Frank  Weems 
and  Frank  Bussey.  Judgment  of  conviction,  and  defendants  bring  er- 
ror.   Affirmed. 

John  M.  Goldesberry,  of  Collinsville,  Old.  (Archibald  Bonds,  of 
Muskogee,  Okl.,  on  the  brief),  for  plaintiffs  in  error. 

C.  W.  Miller,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P.  Mc- 
Ginnis,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  defendants,  Frank  Weems  and 
Frank  Bussey,  were  indicted  and  convicted  for  introducing  a  large 
quantity  of  intoxicating  liquors  into  the  state  of  Oklahoma.  The  evi- 
dence tended  to  show  that  the  parties  shipped  two  trunks  from  Kansas 
City  to  a  town  in  Oklahoma.  Special  agents  opened  these  trunks  at 
Kansas  City,  and  foimd  that  one  of  them  contained  two  and  the  other 
one  cask  of  whisky.  These  trunks  were  checked  on  tickets  upon  which 
one  or  both  of  the  defendants  entered  the  train  at  the  Union  Station. 
The  special  agent,  by  inspecting  the  records  in  the  baggage  office,  found 
the  number  of  the  tickets  for  which  the  checks  were  issued,  and  then 
watched  for  the  passenger  or  passengers  presenting  the  tickets  at  the 
gate  and  the  train.  This  agent  was  unable  to  state  whether  the  trunks 
were  checked  on  two  different  tickets,  or  only  one,  but  clearly  iden- 
tified one  of  the  tickets  corresponding  to  the  checks,  and  then  traced 
the  parties  into  a  sleeper  at  Kansas  City.  The  special  agent  then 
phoned  to  a  special  agent  in  Oklahoma,  who  got  on  the  train  one  station 
from  the  place  for  which  the  tickets  read.    The  parties,  instead  of  going 

$S9For  oUier  cases  see  same  topic  &  KEY-NIJMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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to  the  station,  got  off  at  a  water  tank  about  half  a  mile  back.  They  left 
the  sleeper  on  the  side  opposite  the  station.  The  officer  watched  them 
under  the  train,  and  followed  them  around  the  rear.  By  that  time  they 
were  retreating.  He  gave  pursuit,  and  as  soon  as  they  say  they  were 
followed  they  started  to  run.  They  dropped  two  suit  cases  which  were 
well  loaded  with  whisky.  An  overcoat  was  picked  up,  bearing  the 
identification  marks  of  Frank  Weems,  and  containing  a  letter  ad- 
dressed to  his  wife.  The  parties  escaped,  and  the  defendants  were  not 
apprehended  for  two  or  three  days.  The  trunks  were  put  oflf  at  the 
station,  and  one  of  them  contained  two  casks  and  the  other  one  cask 
of  whisky.  The  identification  of  the  parties  who  got  off  the  train, 
as  the  defendants,  was  not  very  clear;  but  there  was  evidence  iden- 
tifying one  of  the  parties  as  one  of  the  men  who  held  the  tickets  and 
boarded  the  train  at  Kansas  City.  This,  and  the  other  circumstances 
to  which  we  have  referred,  constitute  the  evidence  upon  which  the  case 
was  submitted  to  the  jury. 

[  1  ]  There  are  two  matters  complained  of — one,  that  the  Kansas  City 
referred  to  by  the  witnesses  is  nowhere  identified  as  Kansas  City,  Mo. 
The  whole  testimony,  however,  shows  with  reasonable  clearness  that 
that  was  the  city  which  the  witnesses  had  in  mind.  The  train  started 
from  there.  They  constantly  referred  to  the  Union  Station  at  Kansas 
City.  It  is  also  true  that  this  question  was  not  raised  in  any  way  at 
the  trial.  It  could  easily  have  been  corrected,  and  we  thirJc  it  was 
waived  by  not  being  specifically  called  to  the  attention  of  the  court. 

[2]  The  other  assignment  of  error  is  based  upon  a  motion  at  the 
conclusion  of  the  evidence  to  return  a  verdict  of  not  guilty.  We  think 
there  was  sufficient  evidence  to  justify  submitting  the  case  to  the 
jury. 

The  judgment  is  therefore  affirmed. 


(257  Fed.  58) 

ELDRED  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    AprU  7,  1919.) 

No.  5235. 

Public  I^^nds  ^=»120 — Sun  fob*  Cancellation  of  Patents — Fraudulent 
Entries. 

The  United  States  held  entitled  to  cancellation  of  patents  for  soldiers' 
homesteads  which  were  taken  by  the  entrymen  under  contracts  to  convey 
to  another,  who  paid  all  expenses  and  the  agreed  price  on  conveyance 
after  final  proof. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;  Martin  J.  Wade,  Judge. 

Suit  in  equity  by  the  United  States  against  Everett  M.  Eldred  and 
others.  Decree  for  the  United  States,  and  defendants  appeal.  Af- 
firmed. 

William  F.  Gurley,  of  Omaha,  Neb.  (David  A.  Fitch,  of  Omaha,  Neb., 
on  the  brief),  for  appellants. 

^SdFor  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indeies 
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T.  S.  Allen,  U.  S.  Atty.,  of  Lincoln,  Neb.  (Howard  Saxton,  Asst. 
U.  S.  Atty.,  of  Omaha,  Neb.,  on  the  brief),  for  the  United  States. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  is  a  suit  in  equity  by  the  United 
States  against  the  defendant  Eldred  to  cancel  patents  obtained  upon 
soldiers'  homestead  entries.  The  trial  court  found  the  entries  to  be 
fraudulent  and  entered  a  decree  in  favor  of  the  government.  The  de- 
fendant appeals. 

The  defendant  is  a  prosperous  ranchman  living  in  Deuel  county. 
Neb.  He  had  been  occupying  large  tracts  of  public  domain,  inclosing 
the  same  by  fences,  as  a  part  of  his  ranch.  He  had  been  ordered  to 
remove  the  fences.  To  meet  this  emergency  he  went  to  Saline  county, 
Neb.,  and  induced  a  large  number  of  old  soldiers  to  locate  homestead 
entries  on  the  land  under  the  Kincaid  Act.  He  paid  their  expenses 
from  the  time  th^  started ;  he  selected  their  claims,  erected  improve- 
ments upon  them,  boarded  the  claimants  while  they  were  carrying  on 
their  pretended  residence,  and  paid  the  expenses  of  making  final  proof. 
As  soon  as  the  entrymen  obtained  their  patents,  he  paid  each  of  them 
$500  for  his  homestead,  in  exact  accordance  with  the  agreement  which 
he  made  with  them  when  he  first  saw  them.  If  such  a  fraud  as  this 
could  be  sustained,  there  would  be  no  limit  to  the  amount  of  public 
lands  which  could  be  obtained  through  dummy  entrymen.  This  is  not 
the  law.  On  the  contrary,  the  law  has  of  late  years  been  going  steadily 
against  such  practices.  United  States  v.  Richards  (D.  C.)  149  Fed. 
443,  175  Fed.  911 ;  Booth-Kelly  Lumber  Co.  v.  United  States,  237  U. 
S.  481,  35  Sup.  Ct.  659,  59  L.  Ed.  1058 ;  United  States  v.  Moorhead, 
243  U.  S.  607,  37  Sup.  Ct.  458,  61  L.  Ed.  926. 

The  judgment  is  affirmed. 


(257  Fed.  59) 

HAMLIN  et  al.  v.  GROGAN.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  7,  1919.) 

No.  5219. 

1.  Appeal  and  E}bbob  ^=»  1009(1) — Review  ox  Appeal — Findings  of  Fact, 

A  finding  of  fact  by  a  chancellor,  who  heard  the  witnesses,  will  not  be 
reversed,  except  in  a  clear  case. 

2.  Marbiaoe   ^=»5(K5) — Pboof    of    Contbact — Cibcumstantial   E}vidence — 

Cohabitation  and  Reputation. 

A  contract  of  common-law  marriage  may  be  shows  as  an  inference  of 
fact  from  cohabitation,  declarations  of  the  parties,  and  reputation  among 
friends  and  kindred. 

3.  Mabbiage  ^=»40(11) — Pbesumption  of  Legality. 

Where  a  contract  of  marriage  is  proved,  the  burden  of  proof  rests  upon 
the  party  contesting  it  to  show  that  one  of  the  parties  was  not  qualified  to' 
enter  into  the  contract  by  reason  of  an  existing  prior  marriage. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  ia  all  Key- Numbered  Digests  A  Indexes 
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Bill  of  interpleader  in  equity  by  Oscar  T.  Hamlin,  administrator, 
against  George  H.  Grogan  and  others.  Decree  for  defendant  Grogan, 
and  complainant  and  the  other  defendants  appeal.    Affirmed. 

Oscar  T.  Hamlin,  of  Springfield,  Mo.  (Lou  L.  Collins  and  Willard 
W.  Hamlin,  both  of  Springfield,  Mo.,  on  the  brief),  for  appellants. 

G.  M.  Sebree,  of  Springfield,  Mo.  (W.  J.  Orr,  of  Springfield,  Mo., 
Frank  P.  Sebree,  of  Kansas  City,  Mo.,  and  L.  R.  Patton,  of  Galveston, 
Tex.,  on  the  brief),  for  appellee. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  [1]  The  controversy  in  this  suit  turns 
upon  the  question  whether  appellee,  George  H.  Grogan,  was  the  hus- 
band of  Eliza  Grogan  at  the  time  of  her  death.  There  is  no  charge  of 
adultery  or  bigamy.  It  is  entirely  a  matter  of  who  is  entitled  to  the 
estate  of  Mrs.  Grogan.  The  marriage  was  established  by  cohabitation, 
by  both  of  the  parties  holding  themselves  out  as  husband  and  wife, 
and  by  documentary  evidence  in  the  handwriting  of  Mrs.  Grogan.  The 
case  was  carefully  tried  by  an  able  and  experienced  judge.  He  found 
in  favor  of  the  marriage.  His  finding  is  amply  supported  by  the  evi- 
dence. Unless  we  are  to  completely  disregard  the  rule  that  the  finding 
and  decree  of  a  chancellor,  who  has  heard  the  witnesses,  will  not  be 
disturbed,  except  in  a  clear  case,  the  decree  ought  to  be  affirmed.  Kim- 
berly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Coder 
v.  Arts,  152  Fed.  943,  946,  82  C.  C.  A.  91,  15  L.  R.  A.  (N.  S.)  372; 
Silver  King,  etc..  Mining  Co.  v.  Silver  King  Consolidated,  etc.,  Co.,  204 
Fed.  166,  177,  122  C.  C.  A.  402.  We  have  carefully  read  the  record, 
and,  if  we  were  trying  the  case  ourselves,  we  should  reach  the  same 
conclusion  as  that  arrived  at  by  the  chancellor.  No  questions  of  law 
are  presented,  except  such  as  are  deeply  involved  in  the  primary  ques- 
tion of  fact.  We  do  not  feel  that  any  good  purpose  would  be  served 
by  an  elaborate  marshaling  of  the  testimony  to  justify  the  decree. 
Each  case  involving  such  a  controversy  must  turn  upon  its  own  evi- 
dence. The  law  is  well  established,  and  has  been  recently  declared 
by  the  Supreme  Court  and  by  this  court.  Travers  v.  Reiiihardt,  205 
U.  S.  423,  27  Sup.  Ct.  563.  51  L.  Ed.  865;  Great  Northern  Ry.  Co. 
V.  Johnson,  254  Fed.  683,  166  C.  C.  A.  181. 

[2]  The  most  serious  of  appellants'  contentions  is  that  in  the  case  of 
a  common-law  marriage  the  contract  between  the  parties  must  be  prov- 
en as  a  tertium  quid  anterior  to  and  independent  of  cohabitation,  dec- 
laration of  the  parties,  and  manner  of  life.  Such  is  not  the  law.  By 
the  overwhelming  weight  of  authorities  the  contract  may  be  shown  as 
an  inference  of  fact  from  cohabitation,  declarations,  and  reputation 
among  friends  and  kindred.  In  such  a  case  the  fact  of  contract  is  not 
a  "presumption,"  but  is  a  fact  proven  by  circumstantial  evidence.  Such 
circumstantial  evidence,  if  dear  and  persuasive,  establishes  the  ex- 
istence of  the  contract  of  marriage  between  the  parties  as  satisfactorily 
as  if  the  contract  had  been  reduced  to'  writing,  or  had  been  expressed 
in  the  presence  of  living  witnesses  in  the  plainest  form  of  contractual 
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words.  The  cases  are  fully  reviewed  in  Travers  v.  Reinhardt,  205  U. 
S.  423,  27  Sup.  Ct.  563,  51  L.  Ed.  865.  The  law  on  the  subject  received 
an  accurate  statement  by  one  of  the  greatest  judges  of  our  race  in  the 
language  of  Lord  Westbury  quoted  in  the  Travers  Case  at  page  441 
of  205  U.  S.,  at  page  569  of  27  Sup.  Ct.  (51  L.  Ed.  865).  See,  also, 
Nelson  v.  Jones,  245  Mo.  579,  151  S.  W.  80;  Betzinger  v.  Chapman, 
88  N.  Y.  488;  Adger  v.  Ackerman,  115  Fed.  124,  52  C.  C.  A.  568; 
White  V.  White,  82  Cal.  427,  23  Pac.  276,  7  L.  R.  A.  799 ;  18  Ruling 
Cases,  421,  §§  46  and  57,  and  cases  there  cited. 

[3]  The  foregoing  view  as  to  the  proof  of  the  contract  of  marriage 
answers  the  contention  of  appellants  that  the  trial  court  in  reaching 
its  conclusion  proceeded  by  resting  the  presumption  of  the  contract  of 
marriage  upon  the  prestunption  that  appellee's  former  marriage  had 
been  terminated  in  some  lawful  way.  No  such  double  presumption 
exists  in  the  reasoning  of  the  trial  judge.  As  already  stated,  the  ex- 
istence of  the  marriage  contract  between  Mr.  and  Mrs.  Grogan  is  prov- 
en as  a  fact  by  circumstances,  and  does  not  rest  upon  a  presumption. 
So  the  court  could  properly  base  its  decree  upon  the  presumption  that 
Grogan  was  qualified  to  enter  into  the  qontract  of  marriage  by  reason 
of  his  former  marriage  having  terminated  in  some  lawful  way.  It  is 
also  true  that  the  burden  of  proof  as  to  the  existence  of  the  former 
marriage  at  the  time  of  entering  into  the  second  contract  was  upon 
appellants.  They  could  discharge  that  burden  only  by  proof.  It  could 
not  be  done  by  the  metaphysics  of  presuming  that  the  former  wife  was 
still  living,  and  the  marriage  with  her  in  force. 

The  decree  is  affirmed. 


(257  Fed.  ei) 

HBYNACHER  v.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  15,  1919.) 

No.  5210. 

L  Cbiminai.  Law  ^=»1134(3) — AppeaIt— Necessity  of  Review. 

Where  the  punishment  imposed  did  not  exceed  that  authorized  for  one 
of  two  offenses,  if  no  error  was  committed  in  respect  to  such  offense,  the 
other  need  not  be  considered. 

2.  Abmt  and  Navy  ^=s»40 — Espionage  Act— Validity. 

Espionage  Act  June  15,  1917,  tit.  1,  §  3  (Cornp.  St  1918,  I  10212c)  is 
valid.  The  obstruction  of  the  military  service  of  the  United  States 
need  not  be  by  physical  acts,  but  may  be  by  written  or  spoken  words, 
and  the  government  is  not  required  to  show  that  some  particular  person 
was  dissuaded  from  entering  the  service. 

8.  CSbihinal  Law  ^=»683(1)— Espionage  Act — REBUTTAii  Evidence. 

In  a  prosecution  for  violating  Espionage  Act,  tit.  1,  §  3  (Comp.  St. 
1918,  I  10212c),  by  attempting  to  cause  disloyalty  in  the  military  forces 
and  by  obstructing  recruiting,  a  lettei*  from  defendant  to  the  presi- 
dent of  the  Grerman-American  Alliance  of  his  state,  inclosing  a  newspaper 
dipping  telling  of  the  escape  of  a  German  soldier,  who  told  of  the 
brutality  of  German  officers,  conditions  behind  the  German  lines,  etc., 
with  defendant's  comment,  **What  kind  of  a  swine  is  this?"  held  ad- 
missible to  rebut  the  effect  of  defendant's  evidence  that  he  was  a  membtr 
of  the  Red  Cross  and  gave  free  posting  to  army  and  navy  advertisemeDts 
on  his  bill  boards,  etc. 


4s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota ;  Jas.  D.  Elliott,  Judge. 

Walter  Heynacher  was  convicted  of  violating  the  Espionage  Act, 
and  he  brings  error.    Affirmed. 

W.  F.  Mason,  of  Aberdeen,  S.  D.,  for  plaintiff  in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  of  Deadwood,  S.  D.  (Edmund  W. 
Fiske,  Asst.  U.  S.  Atty.,  of  Sioux  Palls,  S.  D.,  and  George  Philip,  of 
Rapid  City,  S.  D.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  [1]  The  plaintiff  in  error  was  convicted  of 
violations  of  section  3,  title  1,  of  the  Espionage  Act  of  June  15,  1917 
(40  Stat.  217  [Comp.  St.  1918,  §  10212c]),  charged  in  two  counts  of 
an  indictment — ^first,  by  causing  and  attempting  to  cause  disloyalty, 
etc.,  in  the  military  forces  of  the  United  States;  and,  second,  by 
obstructing  the  recruiting  and  enlistment  service  of  the  United  States 
when  it  was  at  war  with  the  Imperial  German  government.  The  sen- 
tences under  the  two  counts  were  the  same  and  were  to  run  con- 
currently. The  punishment  imposed  did  not  exceed  that  authorized 
by  the  statute  for  the  latter  offense,  consequently  if  no  error  was 
committed  in  respect  of  that  offense  the  other  need  not  be  considered. 
Evans  v.  United  States,  153  U.  S.  584,  14  Sup.  Ct.  934,  38  L.  Ed.  830. 

[2]  The  charge  was  that  on  or  about  December  15,  1917,  the  ac- 
cused willfully  obstructed  the  recruiting  and  enlistment  service  by 
publicly  saying  to  a  young  man  who  was  eligible  to  enlistment  and 
subject  to  conscription: 

"That  he  should  not  enUst;  that  the  present  war  was  all  fooUshness  and 
(a  vulgar  word  which  need  not  be  repeated),  and  that  my  talk  of  enlisting 
was  all  nonsense ;  that  the  war  was  for  the  big  bugs  in  Wall  Street ;  that  It 
was  all  foolishness  to  send  our  boys  over  there  to  get  killed  by  the  thousands, 
all  for  the  sake  of  Wall  Street ;  that  he  should  not  go  to  war  until  he  had 
to." 

There  was  substantial  evidence  in  support  of  the  verdict  and  it  need 
not  he  recited  here.  The  constitutionality  of  the  clause  of  the  Es- 
pionage Act  in  question,  that  the  obstruction  of  the  service  need  not 
be  by  physical  act  but  may  be  by  written  or  spoken  words,  and  that 
the  government  is  not  required  to  show  that  some  particular  person 
was  dissuaded  from  entering  the  service,  have  been  so  frequently 
decided  by  this  and  other  courts  that  reference  to  the  many  cases  is 
unnecessary.  In  Schenck  v.  United  States,  249  U.  S.  47,  39  Sup. 
Ct.  247,  63  L.  Ed.  470  (March  3,  1919),  the  court  said: 

**The  question  in  every  case  is  whether  the  words  used  are  used  in  such 
circumstances  and  are  of  such  a  nature  as  to  create  a  clear  and  present  dan- 
ger that  they  will  bring  about  the  substantive  evils  that  Congress  has  a 
right  to  prevent." 

See,  also,  Debs  v.  United  States,  249  U.  S.  211,  39  Sup.  Ct.  252,. 
63  L.  Ed.  566  (March  10,  1919). 
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The  indictment  and  the  evidence  at  the  trial  were  sufficient  under 
the  statute. 

[3]  There  is  a  complaint  about  the  admission  of  evidence.  In  de- 
fense the  accused  showed  that  he  was  a  member  of  the  Red  Cross 
and  that  he  gave  free  posting  on  a  system  of  billboards  which  he 
controlled  of  advertisements  for  the  army  and  navy,  the  various  gov- 
ernment war  loans,  and  the  food  and  fuel  administrations,  amounting 
in  value  to  several  hundred  dollars.  This  was  to  show  his  loyalty 
and  the  want  of  unlawful  intent,  and  to  give  strength  to  his  version 
of  the  language  he  used,  which  was  quite  different  from  that  set  forth 
in  the  indictment  and  testified  to  by  witnesses  for  the  government. 
To  rebut  this  the  government  introduced  as  part  of  the  cross-ex- 
amination a  letter  of  November  27,  1917,  from  the  accused  to  the 
president  of  the  German-American  Alliance  of  his  state,  and  a  news- 
paper clipping  inclosed  with  the  letter.  In  the  letter  was  the  sen- 
tence : 

"I  cannot  understand  that  you  still  won't  recognize  the  services  of  Hans 
Demuth  for  the  German  interests  of  South  Dakota." 

This  in  itself  was  probably  not  very  significant,  but  the  newspaper 
clipping  was  an  account  of  the  escape  of  a  certain  German  soldier  to 
this  country,  who  told  of  the  brutality  of  some  German  officers,  con- 
ditions behind  the  German  lines,  etc.  Upon  this  clipping  the  accused 
had  written,  "What  kind  of  a  swine  is  this?"  It  is  contended  that 
the  court  erred  in  receiving  this  evidence,  but  it  is  clear  that  it  was 
properly  admitted.  It  tended  to  show  that  the  public  manifestations  of 
loyalty  on  which  the  accused  relied  for  the  purposes  mentioned  should 
not  receive  the  full  consideration  he  claimed  for  them.  There  is 
nothing  else  in  the  assignments  of  error  that  is  substantial. 

The  sentence  is  affirmed. 


(257  Fed.  63) 

CULVER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     April  1,  1919.) 

No.  5193. 

Cbthinal  Law  ^=»1170^(6) — Review — Prejudicial  Ebbor — Cross -Examina- 
tion OF  Defendant. 

In  a  criminal  prosecution  for  using  the  mails  to  defraud,  it  was  preju- 
dicial error  to  permit  counsel  for  the  government,  on  cross-examination 
of  defendant,  to  inquire  as  to  the  property  he  owned  at  the  time  of  the 
alleged  offense  and  at  the  time  of  trial,  even  though  some  of  such  ques- 
tions were  excluded. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Criminal  prosecution  by  the  United  States  against  John  Culver. 
Judgment  of  conviction,  and  defendant  brings  error.     Reversed. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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W.  J.  Crump,  of  Muskogee,  Okl.,  for  plaintiff  in  error. 

C.  W.  Miller,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P.  Mc- 
Ginnis,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

Before  SANBORN  and  STONE,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SANBORN,  Circuit  Judge.  John  Culver,  one  of  the  defendants  be- 
low in  this  case,  complains  of  error  in  his  trial  and  conviction  for  de- 
vising a  scheme  to  use  the  mails  to  defraud  J.  Moncrief,  who,  under 
the  names  of  the  Dyer-Bates  Company  of  Winfield,  Kan.,  and  the 
Winfield  Nursery  Company,  a  corporation,  owned  and  was  selling 
nursery  stock.  On  May  10,  1915,  Moncrief  made  a  contract  with  E. 
J.  Luce,  who  was  indicted  and  convicted  with  Culver,  to  furnish  to 
him,  at  prices  specified,  nursery  stock  to  fill  orders  to  be  taken  by  him 
from  third  parties  on  blanks  to  be  provided  by  Moncrief,  and  Luce 
agreed  to  procure  all  his  nursery  stock  from  Moncrief,  to  pay  him 
10  per  cent,  interest  on  money  he  borrowed  from  Moncrief,  and  not 
to  ask  him  for  a  loan  of  more  than  20  per  cent,  of  the  orders  he  turned 
in.  Under  this  contract  Luce  procured  orders  for  nursery  stock, 
turned  them  over  to  Moncrief,  and  borrowed  from  him  or  procured 
advances  from  him  of  about  20  per  cent,  of  the  amount  of  the  orders 
for  nursery  stock.  Culver  was  employed  by  Luce  on  a  commissicm, 
or  on  a  salary,  or  in  some  other  way,  to  procure  some  of  these  orders 
which  Luce  caused  to  be  mailed  to  Moncrief. 

The  scheme  to  defraud,  which  the  government  alleged  in  the  in- 
dictment that  Luce  and  Culver  devised,  was  to  obtain  forged  or  oth- 
erwise worthless  orders  for  nursery  stock,  to  represent  that  the  orders 
were  genuine  and  valuable,  that  the  makers  were  real  persons  when 
they  were  fictitious  persons,  that  they  were  financially  responsible 
when  they  were  not,  and  to  borrow  20  per  cent,  of  the  amounts  of  the 
orders,  and  never  to  pay  it  back.  There  was  a  long  trial,  and  much 
conflicting  testimony  regarding  the  orders  that  were  obtained,  and  the 
character  of  them,  but  no  testimony  regarding  the  property  of  Culver 
or  his  financial  responsibility,  nor  was  he  a  party  to  the  contract  be- 
tween Moncrief  and  Luce.  After  the  plaintiff  had  rested  its  case  in 
chief,  and  Culver  had  testified  for  the  defense  upon  his  examination 
by  his  counsel,  who  asked  him  nothing  about  his  property,  counsel  for 
the  government  on  his  cross-examination  inquired  of  him  whether 
or  not  he  owned  property  of  his  own  in  Muskogee,  where  he  lived  in 
the  summer  of  1915,  when  these  orders  for  nursery  stock  were  taken. 
He  answered  that  he  did  not.  Asked  if  he  then  owned  his  own  home, 
he  answered  that  he  did  not.  Asked  if  he  owned  considerable  property 
at  the  time  of  his  examination,  he  answered,  **Well,  right  smart;  yes.'* 
Asked  if  he  owned  his  own  home  in  Muskogee,  he  answered,  "Yes, 
sir."  Asked  if  he  owned  several  farms,  he  answered,  "Yes,  sir.'* 
Asked  how  many  farms  he  owned,  his  counsel  objected  to  this  question 
as  incompetent,  irrelevant,  and  immaterial.    The  court  overruled  the 
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objection,  and  the  defendant  answered,  "Well,  about  one."    The  ex- 
amination then  proceeded  in  this  way:  ^ 

"Q.  You  own  quite  a  lot  of  city  property?  A.  Well,  I  can't  say  that;  I — 
I  own  some ;  yes,  sir. 

•^Q.  What  do  you  value  your  present  property  at?    A.  Well,  I  have  never — 

"Mr.  Crump  (counsel  for  Mr.  Culver):  I  want  to  renew  my  objection,  if  your 
honor  please. 

'*The  CJourt:  Objection  sustained. 

**Q.  You  recently  bought  one  farm  that  you  paid  about  something  over 
120,000  for,  did  you  not? 

"Mr.  Crump :  I  object  to  that  as  incompetent,  irrelevant,  and  immaterial. 

**The  Court :   Sustained. 

**Q.  You  have  two  automobiles  for  private  use?    A.  I  have  not — 

"Mr,  Crump:   I  object  to  that,  if  your  honor  please. 

"The  Court:    Sustained. 

"Q.  What  business  have  you  been  engaged  in  since  1915  to  the  present 
time?     A.  Real  estate. 

"Q.  You  have  accumulated  all  this  money  in  the  course  of  your  business? 
A.  Well,  pretty  well  aU  of  it. 

"Q.  Most  all  of  it?    A.  Yes. 

'•O.  Well,  just  please  state  to  the  court  how  you  acquired  the  principal 
part  of  the  property  that  you  have  at  this  time. 

**Mr.  Crump:  I  object  as  incompetent,  irrelevant,  and  immaterial,  and  not 
tending  to  prove  any  issue  in  this  case. 

"The  Court:    Sustained." 

The  first  ruling  of  the  court,  that  it  was  competent,  relevant,  and 
material  in  this  case  for  the  government  to  show  how  many  farms 
Mr.  Culver  owned,  was  clear  error.  That  issue  was  not  in  the  case, 
and  the  number  of  farms  he  owned  had  no  relevancy  to  the  issues 
that  were  in  the  case.  The  court  properly  ruled  upon  the  next  ques- 
tion, that  the  value  of  Mr.  Culver's  property  was  immaterial,  and  the 
subsequent  questions  of  the  counsel  for  the  government,  such  as  "You 
recently  bought  one  farm  that  you  paid  something  over  $20,000  for?" 
and  "You  have  two  automobiles  for  private  use?"  constituted  a  clear 
and  injurious  abuse  of  the  right  of  examination  of  this  witness.  The 
entire  examination  upon  this  subject  was  clearly  inspired  for  the  pur- 
pose of,  and  intended  to  lodge  in  the  minds  of  the  jury  by  insinuation, 
the  idea  that  Mr.  Culver  had  accumulated  property  by  means  of  the 
alleged  fraudulent  scheme  charged  in  the  indictment.  It  was  error 
to  enter  upon  the  examination,  it  was  error  to  permit  any  evidence  on 
the  subject,  and  the  error  here  permitted  cannot  fail,  in  our  opinion,  to 
have  prejudiced  the  defendant  in  the  trial  of  his  case. 

The  judgment  below  is  accordingly  reversed,  and  the  case  is  re- 
manded to  the  court  below  for  a  new  trial. 
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McGREW  V.  BYRD. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  29,  1919.) 

No.  5105. 

B3JECTMENT  ^=»13 — ^TlTLE  TO   SUPPORT  ACTION. 

In  the  federal  courts  one  cannot  recover  land  in  an  action  of  eject- 
ment on  an  equitable  title  only. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri;   David  P.  Dyer,  Judge. 

Action  at  law  by  Abraham  R.  Byrd  against  Elias  Vincent  McGrew. 
Judgment  for  plaintiff  was  reversed  on  error.  255  Fed.  759,  168  C. 
C.  A.  196.    On  petition  for  rehearing.    Denied. 

John  T.  McKay,  of  Kennett,  Mo.,  for  plaintiff  in  error. 

Robert  Burett  Oliver,  of  Cape  Girardeau,  Mo.  (Robert  Burett  Ol- 
iver, Jr.,  and  Allen  Laws  Oliver,  both  of  Cape  Girardeau,  Mo.,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  In  an  opinion  filed  January  15,  1919, 
the  judgment  of  the  District  Court  was  reversed  on  a  number  of 
grounds,  and  the  cause  remanded,  with  directions  to  grant  a  new 
trial. 

One  of  the  grounds  upon  which  the  cause  was  reversed  was  that 
the  court  erred  in  granting  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  for  the  plaintiff,  although  there  was  substantial  evi- 
dence that  at  the  time  the  deed  to  William  Pruett,  under  whom  the 
defendant  in  error  claimed  title,  was  executed  by  Dunklin  county.  Mo., 
he  was  dead,  and  we  held  that — 

"As  there  was  substantial  evidence  to  warrant  a  finding  by  the  Jury  that 
William  Pruett,  the  grantee  of  the  plaintiff,  and  under  whom  plaintiff  claims 
title,  was,  at  the  time  the  patent  was  issued  by  the  county  court,  dead,  tlie 
court  erred  in  refusing  to  submit  the  case  to  the  jury  imder  proper  instruc- 
tions on  that  issue." 

A  request  for  an  instruction  to  that  effect  had  been  made  by  the 
plaintiff  in  error.  This  ground  of  reversal  is  not  questioned  by  coun- 
sel in  his  petition,  nor  in  the  brief  filed  with  the  motion  for  rehearing. 
This  alone  necessitates  a  denial  of  the  petition  for  rehearing. 

But  as  the  cause  will  have  to  be  retried,  and  the  trial  court  will  be 
bound  by  what  was  determined  by  this  court  on  the  admission  of  evi- 
dence which  had  been  objected  to  at  the  trial  by  the  plaintiff  in-error, 
and  by  the  court  overruled,  we  deem  it  proper  to  pass  upon  these  points 
raised  by  the  petition  for  rehearing. 

In  our  opinion  we  held  that  the  court  erred  in  admitting  a  certi- 
fied copy  of  the  register's  certificate  of  purchase  by  William  Pruett, 
holding  that  there  is  no  statute  of  the  state  of  Missouri  requiring 
such  a  record  to  be  kept,  citing  Nail  v.  Conover,  223  Mo.  477,  122 
S.  W.  1039,  and  Whitman  v.  Giesing,  224  Mo.  600,  123  S.  W.  1052, 
to  sustain  our  ruling. 

^=9ror  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Indezei 
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Another  ground  upon  which  we  held  that  the  certified  copy  of  the 
raster's  certificate  of  purchase  by  William  Pruett  was  inadmissible 
is  that  under  the  statute,  regulating  the  sales  of  swamp  lands,  the 
certificate  of  the  register  is  merely  evidence  of  the  fact  that  an  ap- 
plication for  the  purchase  of  the  lands  had  been  made,  but  that  the 
purchase  money  could  only  be  paid  and  received  by  the  receiver.  We 
said: 

"A  person  may  apply  to  the  register  to  purchase  the  lands,  but  until  the 
purchase  money  has  been  paid  to  the  receiver,  and  receipts  therefor  issued  in 
triplicate,  no  patent  could  be  issued  by  the  county  court." 

Counsel  now  claim  that  the  Missouri  cases  cited  by  us  have  since 
been  overruled  by  the  Supreme  Court  of  that  state  in  Mosher  v. 
Bacon,  229  Mo.  338,  129  S.  W.  680,  and  Russ  v.  Sims,  261  Mo.  27, 
169  S.  W.  69.  We  cannot  agree  with  counsel  in  this  contention. 
These  were  equitable  actions  to  quiet  title  under  the  statutes  of  the 
state  of  Missouri.  In  neither  of  these  cases  were  the  cases  cited  by  us 
in  the  opinion  referred  to.  In  Mosher  v.  Bacon  the  court  held  that  as 
the  evidence  was  undisputed  that  the  original  patentee  of  the  lands  in 
controversy  had  paid  the  full  purchase  price  therefor  to  the  county, 
and  complied  fully  with  all  the  provisions  of  the  statute,  he  had  an  eq- 
uitable title  to  the  lands.    The  court  held : 

"The  equitable  title  is  at  least  passed,  for  the  purchase  money  is  paid,  and 
the  state  cannot  transfer  her  title,  which  is  a  mere  naked  legal  title,  to  an- 
other." 

This  was  followed  in  Russ  v.  Sims,  where  the  receiver's  receipt  for 
the  purchase  money  was  also  introduced.  In  the  case  at  bar  no  evi- 
dence of  payment  to  the  receiver  was  attempted  to  be  introduced. 

But  this  is  not  an  action  to  quiet  title,  but  strictly  an  action  at 
law  of  ejectment.  That  one  cannot,  in  the  national  courts,  recover 
lands  in  an  action  of  ejectment  on  an  equitable  title  only,  is  well  set- 
tled. Langdon  v.  Sherwood,  124  U.  S.  74,  8  Sup.  Ct.  429.  31  L. 
Ed.  344;  Johnson  v.  Christian,  128  U.  S.  374,  9  Sup.  Ct.  87,  32  L.  Ed. 
412;  Schoolfield  v.  Rhodes,  82  Fed.  153,  27  C.  C.  A.  95;  Armstrong 
Cork  Co.  V.  Merchants'  Refrigerating  Co.,  184  Fed.  199,  107  C.  C.  A. 
93.  And  this  rule  prevails  in  the  state  of  Missouri.  Abies  v.  Webb, 
186  Mo.  233,  85  S.  W.  383,  105  Am.  St.  Rep.  610;  Martin  v.  Kitchen, 
195  Mo.  477,  93  S.  W.  780. 

Nor  does  Russ  v.  Sims  sustain  the  contention  that  the  register's 
record  of  applications  for  the  purchase  of  swamp  lands,  or  a  certi- 
fied copy  thereof,  is  admissible  in  evidence.  What  the  court  did 
hold  was  that,  as  the  act  of  1901  (Laws  of  Missouri  1901,  p.  251), 
known  as  the  Carlton  Act,  and  the  act  of  1907  (Laws  of  Missouri 
1907,  p.  271),  made  the  abstracts  prepared  by  one  Carlton  from  the 
register's  and  receiver's  books,  which  were  at  the  time  supposed  to 
have  been  destroyed,  prima  facie  evidence  of  land  titles  in  Pemiscot 
county,  the  original  books  from  which  the  abstracts  were  made,  when 
found,  were  also  admissible.  The  court  clearly  based  its  decisions 
upon  those  special  acts.  Had  the  court  intended  to  overrule  its  for- 
mer decisions,  as  claimed  by  counsel,  it  certainly  would  have  so 
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Stated,  especially  in  view  of  the  fact  that  the  opinion  in  Russ  v.  Sims 
was  written  by  the  same  judge  who  wrote  the  opinion  in  Whitman 
V.  Giesing. 
The  petition  for  rehearing  is  denied. 
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JETTSA  INS.  CO.  et  al.  v.  DAVIDSON  S.  S.  CO.  (two  cases). 

DAVIDSON  S.  S.  CO.  v.  BACJON. 

(Circuit  CJourt  of  Appeals,  Seyenth  Circuit    December  17,  1919.) 

No.  2455. 

1.  Appeal' AND  Erbob  ^=»1012(1) — Findings  of  Fact — Review. 

Where  trial  Judge  saw  and  heard  the  witnesses,  findings  upon  issues  of 
fact  will  not  be  set  aside,  unless  the  cold  type  in  the  record  demonstrates 
findings  either  were  unsupported  by  the  evidence,  or  were  made  in  the 
face  of  a  preponderance  to  the  contrary. 

2.  Wharves  ^=»20(2) — Wharfinger's  Liability  fob  Damages  to  Vessels. 

Though  a  wharfinger  is  not  a  guarantor  of  safety,  he  must  use  reason- 
able diligence  to  ascertain  the  condition  of  the  berths  into  which  he  in- 
vites vessels,  and  a  navigator  has  the  right  to  assume  that  such  care  has 
been  exercised,  and  a  wharfinger  is  liable  for  damages  occasioned  by  a 
submerged  obstruction  that  was  close  enough  to  the  dock  to  be  reached 
by  vessels  of  usual  length  lying  at  the  dock,  and  which  reasonable  dili- 
gence on  his  part  would  have  dl£Kdosed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern EHvision  of  the  Northern  District  of  Illinois. 

Libels  by  the  ^Etna  Insurance  Company  and  another  against  the 
Davidson  Steamship  Company  and  by  the  Steamship  Company  against 
E.  R.  Bacon,  consolidated.  From  a  decree  in  favor  of  the  Steam- 
ship Company,  the  Insurance  Company  and  others  and  respondent 
Bacon  appeal.    Affirmed. 

Charles  E.  Kremer,  of  Chicago,  111.,  for  appellants. 
Harvey  D.  Goulder,  of  Cleveland,  Ohio,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellee's  schooner  went  to  appellant 
Bacon's  elevator  at  South  Chicago  to  be  loaded  with  com  destined  to 
Buffalo.  While  at  the  elevator  dock  she  sprang  a  leak,  and  the  cargo 
was  somewhat  damaged.  Appellants,  one  the  owner  and  the  others 
the  insurers,  who  had  paid  part  of  the  loss  on  the  cargo,  alleged  that 
the  leak  was  due  to  the  unseaworthiness  of  the  schooner  and  to  im- 
proper loading  by  appellee.  According  to  appellee's  libel  against 
Bacon,  owner  of  cargo,  elevator,  and  dock,  the  loading,  which  was 
properly  done,  lowered  the  schooner  so  that  her  keel  rested  upon  and 
was  spilt  by  a  submerged  obstruction.  On  final  hearing  of  the  con- 
solidated cases  the  District  Court  dismissed  appellants'  libel,  and  en- 
tered a  decree  in  appellee's  favor  for  the  damages  to  the  schooner. 

[1]  As  the  trial  judge  saw  and  heard  the  witnesses,  his  findings 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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upon  the  issues  of  fact  will  not  be  set  aside,  unless  the  cold  type  in  the 
record  demonstrates  that  a  material  finding  either  was  unsupported 
by  evidence  or  was  made  in  the  face  of  a  clearly  ascertainable  pre- 
ponderance to  the  contrary.  Royal  Exchange  Assurance  v.  Graham 
&  Morton  Transp.  Co.,  166  Fed.  32,  92  C.  C.  A.  66;  Monongahela 
River  Consol.  Coal  Co.  v.  Schinnerer,  196  Fed.  375,  117  C.  C.  A.  193. 

[2]  Our  study  of  the  reported  testimony  leaves  us  under  the  con- 
viction that  the  schooner  was  staunch  and  seaworthy  when  loading 
commenced;  that  loading  was  properly  conducted;  that  there  was  a 
submerged  pile  somewhat  beyond  the  limits  of  Bacon's  dock,  but  so 
near  thereto  that  vessels  of  usual  length,  lying  at  the  dock,  would 
extend  to  that  point ;  that  the  obstruction  was  unknown  to  appellee ; 
that,  though  Bacon  was  also  unaware  of  its  existence,  reasonable  dili- 
gence on  his  part  would  have  disclosed  the  danger ;  and  that  the  dam- 
ages to  the  schooner  and  her  cargo  were  wholly  due  to  the  submerged 
obstruction. 

Though  a  wharfinger  is  not  a  guarantor  of  safety,  he  must  use 
reasonable  diligence  to  ascertain  the  condition  of  the  berths  into  which 
he  invites  vessels,  and  the  navigator  has  the  right  to  assume  that 
such  care  has  been  exercised.  Smith  v.  Burnett,  173  U.  S.  430,  19 
Sup.  Ct.  442,  43  L.  Ed.  756 ;  C.  F.  Harms  Co.  v.  Upper  Hudson  Stone 
Co.,  234  Fed.  859,  148  C.  C.  A.  457. 

The  decree  is  affirmed. 


(257  Fed.  09) 

HIMES  V.  SCHMEHL. 

(drcaJt  Court  of  Appeals,  Third  Circuit    March  28,  1919.) 

No.  2427. 

1.  Pabties  ^=»19 — Joint  Contract— Joinder  of  Obligees. 

Where  a  contract  is  joint,  and  not  several,  all  the  joint  obligees  or  cov- 
enantees who  are  alive  must  be  joined  as  plaintiffs. 

2.  Tenancy  in  Common  ^=»55(3) — ^Actions  Ex  Delicto— Joinder. 

Tenants  in  common  must  join  in  actions  ex  delicto  for  an  Injury  to 
their  common  property,  though  It  be  real  estate,  because  the  damages 
belong  to  th«n  jointly. 

8.  Equitt  ^s»105 — Parties— Contract— Joint  Rismedt. 

The  rule  that,  where  the  contract  is  joint,  so  also  is  the  remedy,  like- 
wise prevails  In  equity. 

4.  Equity  ^=»103 — ^Decree  in  Absence  of  Necessary  Party. 

A  decree  in  equity  may  not  be  made,  in  the  absence  of  a  party  whose 
rights  must  necessarily  be  affedted. 

5.  Courts  ^s»310 — Jurisdiction— Nonjoinder  op  Necessary  Party. 

Bill  by  one  of  two  co-owners  and  lessors  of  a  graphite  mine  for  non- 
payment of  rent,  breach  of  covenant  for  good  mining,  and  removal  of  the 
property  of  the  lessors,  was  properly  dismissed,  where  brought  by  one 
lessor  cwly,  though  the  joinder  of  the  other  would  oust  the  jurisdiction  of 
the  court  as  to  the  parties  before  It,  despite  equity  rule  39  (198  Fed. 
xxix.  115  C.  C.  A.  xxix). 

8.  Parties  ^=»15 — ^Joint  Cause  op  Action— Joinddr  op  Separate  Legal 
Actions. 

Where  one  of  two  joint  lessors  sues  alone  improperly  in  equity  without 
joining  his  colessor,  joinder  in  his  bill  of  his  independent  legal  cause  ol 

*^ »        . ^_ 
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action  for  an  Indebtedness  from  defendant  lessee  to  him  alone,  even  If 
proper,  cannot  convert  the  inseparable  rights  of  himself  and  his  colessor 
Into  separate  rights,  Justifying  his  suit  without  joining  his  colessor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;    Oliver  B.  ttckinson,  Judge. 

Suit  by  Hiram  C.  Himes  against  Harry  A.  Schmehl.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.    Affirmed. 

Edmund  B.  Seymour,  Jr.,  of  Philadelphia,  Pa.,  for  appellant. 
Thomas  L.  Hoskins,  of  West  Chester,  Pa.,  for  appellee. 

Before  WOOLLEY,  Circuit  Judge,  and  HAIGHT  and  MORRIS, 
District  Judges. 

MORRIS,  District  Judge.  The  appellant,  Hiram  C.  Himes,  of  New 
Jersey,  plaintiff  below,  and  his  co-owner  Edmund  B.  Seymour,  Jr., 
of  Pennsylvania  by  joint  contract  of  lease  demised  a  graphite  mine 
and  its  equipment  to  the  defendant,  Harry  A.  Schmehl,  of  Pennsyl- 
vania. This  suit  arises  out  of  that  contract  and  is  brought  by  Himes 
alone.  The  contract,  made  a  part  of  the  bill,  does  not  disclose  the  re- 
spective interests  of  the  lessors  in  the  demised  property.  The  rent  is 
made  payable  to  the  lessors  jointly;  not  severally  as  their  interests 
may  appear.  The  remaining  covenants  likewise  run  to  the  lessors 
jointly.  The  bill  of  complaint  alleges  the  ownership  in  fee  by  Himes 
of  thirty-one  fiftieths  interest  in  the  mine,  the  failure  of  defendant 
to  account  as  required  by  the  lease  for  one-half  of  the  product  of  the 
mine  reserved  as  rent,  breach  of  the  covenant  for  good  mining,  the 
removal  of  certain  fixtures  and  other  property  of  lessors  from  the  de- 
mised premises,  and  that  the  extent  of  the  removals  is  unknown  to  the 
plaintiff.  The  bill  also  alleges  an  indebtedness  of  the  defendant  in  the 
sum  of  $400  for  money  loaned  to  him  by  Himes  and  Seymour,  and  a 
further  indebtedness  of  the  defendant  in  the  sum  of  $75  for  money 
loaned  to  him  by  Himes.  The  bill  prays  discovery  and  an  accounting 
for  thirty-one  fiftieths  of  the  value  of  the  property  removed,  and  for 
a  like  share  of  the  rent  reserved. 

The  bill  was  dismissed  under  equity  rule  29  (198  Fed.  xxvi,  llS 
C.  C.  A.  xxvi)  for  nonjoinder  of  Seymour  as  party  plaintiff,  and  for 
want  of  jurisdiction.    From  this  decree,  plaintiff  appeals. 

[1-4]  It  is  an  elementary  rule  of  the  common  law  that,  where  a 
contract  is  joint  and  not  several,  all  the  joint  obligees  or  covenantees 
who  are  alive  must  be  joined  as  plaintiffs.  Farni  v.  Tesson,  1  Black, 
309,  17  L.  Ed.  67.  A  joint  contract  with  several  cannot  be  enforced 
by  one  of  them  alone.  Cannon  v.  Maull,  4  Har.  (Del.)  223.  In  Marys 
V.  Anderson,  24  Pa.  272,  the  court  applied  the  rule  that,  where  the 
contract  is  joint,  so  also  is  the  remedy,  and  held  that  one  tenant  in  com- 
mon may  not  maintain  an  action  to  recover  his  share  of  the  rent  from 
the  lessee,  where  the  lessee's  contract  is  to  pay  the  rent  as  a  whole  to 
all  the  lessors.  Mr.  Juartice  Daniel,  in  Calvert  et  al.  v.  Bradley  et  al., 
16  How.  580,  597  (14  L.  Ed.  1066),  said: 

"But  In  this  same  lease  there  is  a  covenant  between  the  proprietors  and 
the  lessee  that  tl\e  latter  shall  keep  the  premises  in  good  and  tenantable  re- 
pair, and  shall  return  the  same  to  those  proprietors  in  the  like  condition,  and 
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it  Is  upon  this  corenant  or  for  the  breach  thereof  that  the  action  of  the  plain- 
tiffs has  been  brou^t  Is  this  a  Joint  or  several  covenant?  It  has  been  con- 
tended that  it  is  not  joint,  because  its  stipulations  are  with  the  several  cov- 
enantees Jointly  and  severally.  But  the  answer  to  this  position  is  this:  Are 
not  all  the  covenantees  interested  in  the  preservation  of  the  property  demised, 
and  is  any  one  or  a  greater  portion  of  them  exclusively  and  separately  in- 
terested in  its  preservation?  And  would  not  the  dilapidation  or  destruction 
of  that  property  inevitably  affect  and  impair  the  interests  of  all,  however 
it  might  and  necessarily  would  so  affect  them  in  tinequal  amounts? 

"It  would  seem  difficult  to  imagine  a  condition  of  parties  from  which  an  in- 
stance of  Joint  interests  could  stand  out  tn  more  prominent  relief.  This  con- 
clusion, so  obvious  upon  the  authority  of  reason,  is  sustained  by  express  ad- 
judications upon  covenants  essentially  the  same  with  that  on  which  the  plain- 
tiffs in  tills  case  have  sued/' 

Tenants  in  comnion  must  also  join  in  actions  ex  delicto  for  an  injury 
to  their  common  property,  even  though  it  be  real  estate,  because  the 
damages  belong  to  Chem  jointly.  Bullock  v.  Hayward,  10  Allen  (Mass.) 
460.  The  rule  that,  where  the  contract  is  joint,  so  also  is  the  remedy, 
likewise  prevails  in  equity.  Railroad  Co.  v.  Orr,  18  Wall.  471,  21  L. 
Ed.  810.  Again,  a  decree  in  equity  may  not  be  made  in  the  absence  of 
a  party  whose  rights  must  necessarily  be  effected  by  such  decree. 
Shields  v.  Barrow,  17  How,  130,  15  L.  Ed.  158. 

[5]  The  cause  of  action  for  nonpayment  of  rent,  breach  of  covenant 
for  good  mining,  and  removal  of  property  of  lessors  is  therefore  in 
Himes  and  Seymour  jointly.  Their  remedy  is  joint.  Their  interests 
are  inseparable.  Any  sum  awarded  by  the  decree  would  belong  to  them 
jointly.    Himes  alone  has  no  cause  of  action  therefor. 

The  bill  does  not 'allege  any  reason  for  the  nonjoinder  of  Seymour, 
but  plaintiff  seeks  to  excuse  his  nonjoinder,  in  that  his  joinder  would 
oust  the  jurisdiction  of  the  court  as  to  the  parties  before  the  court. 
That  consequence  cannot  make  it  regular  to  proceed  without  him.  It 
only  proves  that  the  court  below  was  not  the  proper  tribunal  to  set- 
tle the  controversy.  If  it  be  once  settled  that  the  suit  may  not  be 
maintained,  save  by  the  joinder  of  Seymour  as  a  party,  Himes  cannot 
set  up  the  limited  jurisdiction  of  the  court  for  not  so  joining  him. 
Parsons  et  al.  v.  Howard,  Fed.  Cas.  No.  10,777.  Nor  can  this  result 
be  affected  by  equity  rule  39  (198  Fed.  xxix,  115  C.  C.  A.  xxix). 
California  v.  Southern  Pacific  Co.,  157  U.  S.  229,  15  Sup.  Ct.  591,  39 
L.  Ed.  683. 

[I]  The  plaintiff  further  contends  that  Seymour  cannot  be  made  a 
party  plaintiff,  as  he  had  no  interest  in  the  alleged  indebtedness  of 
$75  from  the  defendant  to  the  plaintiff.  This  cause  of  action  is  inde- 
pendent of  the  one  heretofore  considered  and  is  cognizable  at  law.  Its 
mere  joinder  in  the  bill,  even  if  it  be  properly  joined,  cannot  convert 
the  inseparable  rights  of  Himes  and  Seymour  in  the  former  cause  of 
action  into  separate  rights,  or  otherwise  improve  Himes'  position  with 
respect  thereto. 

As  the  bill  of  complaint  shows  that  the  plaintiff  has  not  a  separable 
cause  of  action  touching  the  demised  property,  as  the  joinder  of  Sey- 
mour as  a  party  would  oust  the  jurisdiction  of  the  court,  and  as  the 
remaining  alleged  causes  of  action  are  below  the  jurisdictional  amount, 
the  District  Court  properly  dismissed  the  bill.    Its  decree  is  affirmed. 
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ROSENBERG  ▼.  SEMPLE. 

In  re  GOTTLEIB  &  CO. 

(CSrcnit  Ck>art  of  Appeals,  Third  Circuit    April  5,  1919.) 

No.  2439. 

1.  Bankbuptot  ^=>160— Insolvency — ^Pboof. 

Insolvency,  within  the  definition  of  Bankruptcy  Act  July  1,  18d8,  {  1 
(Comp.  St.  S  9685),  may,  and  in  many  cases  must,  he  proved  by  proof  of 
other  facts,  from  which  the  ultimate  fact  of  insolvency  may  be  presumed 
or  Inferred. 

2.  Bankruptcy  €=»160 — Tbanbfeb  of  Accounts — ^Insolvency — SuFnciKNCY 

OP  Evidence. 

Evidence  held  to  warrant  a  finding  that  bankrupt  was  insolvent  at  time 
of  transfer  of  his  accounts. 

3.  Bankbuptcy  ^=s»467 — Appeal — Findings   by  Refkbee   and   Ooubt — Re- 

view. 

Nothing  less  than  a  dem<Histration  of  plain  mistake  warrants  over- 
turning of  finding  by  referee,  concurred  in  by  court  on  review,  of  In- 
solvency of  bankrupt  at  time  of  transfer  of  his  accounts,  made  on  evi- 
dence taken  in  presence  of  referee,  and  in  some  particulars  vague,  indefi- 
nite, uncertain,  and  conflicting,  and  involving  questions  of  credibility. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;   John  Rellstab,  Judge. 

In  the  matter  of  the  bankruptcy  of  Gottleib  &  Co.  The  order  of 
the  referee  in  proceedings  by  Edwin  R.  Semple,  trustee,  adjudging 
void  transfer  of  bankrupt's  accounts  to  Adolph  M.  Rosenberg,  was 
affirmed  on  review  by  the  District  Court  (245  Fed.  139),  and  Rosen- 
berg appeals.    Affirmed. 

Edwin  G.  Adams,  of  Newark,  N.  J.,  for  appellant. 
Samuel  I.  Kessler,  of  Newark,  N.  J.,  for  appellee. 

Before  WOOLLEY,  Circuit  Judge,  and  HAIGHT  and  MORRIS, 
District  Judges. 

MORRIS,  District  Judge.  Gottleib  &  Co.,  a  corporation,  trans- 
ferred certain  pf  its  book  accounts  on  December  7,  1915,  to  one  Rosen- 
berg, a  creditor.  An  involuntary  petition  in  bankruptcy,  resulting  in 
adjudication,  was  filed  against  it  on  February  2,  1916.  Upon  proceed- 
ings prosecuted  by  the  trustee  the  referee  in  bankruptcy  found  that  the 
transfer  to  Rosenberg  was  void  under  section  60b  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  562  [Comp.  St.  §  9644]).  The 
order  of  the  referee  thereon  was  upon  review  affirmed  by  the  District 
Court.  245  Fed.  139.  From  the  order  of  affirmance,  Rosenberg  ap- 
peals. 

The  assignments  of  error  allege  that  the  evidence  does  not  establish 
insolvency  of  the  bankrupt  at  the  time  of  the  transfer.  There  is  no 
assignment  alleging  error  in  the  admission  or  rejection  of  evidence. 

The  company  issued  its  capital  stock  to  the  amount  of  $15,000 
to  three  persons;  each  receiving  stock  of  the  par  value  of  $5,000. 
While  it  does  not  expressly  appear  what  amount  two  of  these  stock- 
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holders  paid  for  their  stock,  it  does  appear  that  one  of  them  paid  only 
$500  therefor.  The  company  began  business  with  its  capital  thus  im- 
paired, and  so  continued  tmtil  May,  1915,  when  an  involuntary  peti- 
tion in  bankruptcy  (not  the  present  one)  was  filed  against  it.  In  July, 
1915,  before  adjudication,  a  composition  was  effected  with  its  cred- 
itors by  giving  notes,  payable  in  equal  installments  at  the  end  of  6,  12, 
18,  and  24  months,  for  the  full  amount  of  their  respective  claims,  and 
paying  the  fees  and  expenses  of  the  bankruptcy  proceeding,  amounting 
to  about  $4,000.  Business  was  thereupon  resumed,  but  all  merchandise 
had  to  be  obtained  through  Rosenberg,  or  on  his  credit.  No  one  else 
would  extend  credit  to  tihe  company.    The  company  made  no  profit. 

The  first  installment  of  the  composition  notes  fell  due  on  December 
1,  1915,  and  only  about  one-half  of  the  amount  due  thereon  could  be 
paid.  An  accountant  testified  that  on  December  1,  1915,  the  assets  of 
the  company  amounted  to  $38,635.93,  and  its  liabilities  to  $53,679.34 ; 
that  the  statement  showing  this  result  was  made  up  from  the  books  of 
the  company,  with  the  exception  of  the  items  of  physical  assets  and  the 
value  thereof;  that  these  were  taken  from  the  inventory  and  ap- 
praisement filed  in  the  bankruptcy  proceeding,  and  worked  back  to 
December  1,  1915.  The  president  of  the  company  testified  that  of  the 
physical  assets  the  machinery  and  merchandise  were,  on  December 
1,  1915,  substantially  the  same  in  quantity  and  value  as  shown  by  the 
inventory  and  appraisement ;  that  the  value  of  the  remaining  item  of 
I^iysical  assets,  namely,  real  estate,  was  several  thousand  dollars  less 
than  shown  by  the  appraisement;  that  the  liabilities  were  increased 
very  little,  if  any,  after  December  1 ;  that  there  was  no  material  change 
either  in  the  assets  or  liabilities,  between  December  1  and  7,  1915; 
and  that  the  market  value  of  the  machinery  on  December  1  was  much 
lower  than  when  it  was  purchased.  The  report  of  the  trustee  admit- 
ted in  evidence  showed  that  only  $20,900  was  realized  from  a  sale  of 
an  of  the  assets  of  the  bankrupt.  The  claims  filed  against  the  bank- 
rupt estate  amounted  to  approximately  $59,000. 

[  1  ]  The  Bankruptcy  Act  provides  that  a  person  shall  be  deemed  in- 
solvent— 

**whenever  the  aggregate  of  his  property,  exclusive  of  any  property  which 
he  may  have  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  with  Intent  to  defraud,  hinder  or  delay  his  creditors, 
shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts."  Comp. 
St  S  9585. 

But  direct  and  detailed  evidence  of  the  facts  constituting  insol- 
vency is  not  essential.  Owing  to  its  nature,  insolvency  is  not  always 
susceptible  of  direct  proof.  It  may,  and  in  many  cases  must,  be 
proved  by  the  proof  of  other  facts,  from  which  the  ultimate  fact  of 
insolvency  may  be  presumed  or  inferred.  Ridge  Ave.  Bank  v.  Stud- 
heira  (C.  C.  A.  3d)  145  Fed.  798,  76  C.  C.  A.  362 ;  Cleage  v.  Laidley, 
149  Fed.  346,  79  C.  C.  A.  284;  Fowler  v.  Grouse,  175  Fed.  646,  648, 
99  C.  C.  A.  200;  Healy  v.  Wehrung,  229  Fed.  686,  144  C.  C.  A.  96; 
Grandison  v.  Robertson,  231  Fed.  785,  145  C.  C.  A.  605 ;  Grandison  v. 
National  Bank  of  Commerce,  231  Fed.  800,  806,  145  C.  C.  A.  620. 

[2, 3]   Notwithstanding   the  contrary  has  been   urged  with   much 
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cogency  by  the  attorney  for  the  appellant,  we  think  the  evidence  in 
this  case,  as  in  those  just  cited,  warrants  a  finding  that  the  bankrupt 
was  insolvent  at  the  time  of  the  transfer  of  the  accounts  to  Rosen- 
berg. Moreover  the  evidence  was  in  some  particulars  vague,  indefinite, 
uncertain,  and  conflicting,  and  involved  questions  of  credibility.  It 
was  taken  in  the  presence  of  the  referee,  who  expressly  found  that  the 
bankrupt  was  insolvent  at  the  time  of  the  transfer.  The  District  Court 
likewise  so  found.    It  is  well  settled  that : 

*'Under  such  circumstances  this  court  is  not  warranted  in  overturning  the 
conclusions  of  two  courts  upon  anything  less  than  a  demonstration  of  plain 
mistake."  Ohio  VaUey  Bank  Co.  v.  Mack,  163  Fed.  155,  89  C.  C.  A.  605,  24  L. 
tR,  A.  (N.  S.)  184 ;   Deupree  v.  Watson,  216  Fed.  483,  132  O.  C.  A.  543. 

Such  a  mistake  has  not  been  demonstrated. 
The  order  of  the  District  Court  is  affirmed. 
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FIRESTONE  TIRE  &  RUBBER  CO.  v.  SEIBERLING. 

(Circuit  Court  of  Appeals,  Sixth  arcuit     December  13,  1918.) 

No.  2954. 

1.  Patents   ^=»328 — Validity   and   Infringement — ^Machine   fob  Making 

TiBE  Casings. 

The  Seiberling  and  Stevens  patent,  No.  762,561,  for  a  machine  for  mak- 
ing casings  for  automobile  tires,  claim  1,  assuming  its  validity,  is  en- 
titled to  a  limited  construction  only,  and,  as  so  construed,  held  not  in- 
fringed. Claims  2  and  14  are  invalid,  as  for  an  aggregation  of  parts 
having  no  operating  connection  with  each  other. 

2.  Patents  ^=»177 — ^Infringement — Construction  of  Claims. 

A  part  which  is  clearly  made  an  essential  element  of  a  combination 
claim  by  the  patentee  must  be  given  effect  as  a  limitation,  although  in 
actual  use  of  the  machine  it  proved  unimportant. 

8.  Patents  <^==>328 — Validity — Machine  for  Making  Tire  CASiNoa 

The  State  patent,  No.  941,962,  for  a  machine  for  making  casings  for 
automobile  tires,  is  invalid  for  anticipation  of  some  of  the  claims,  while 
others  are  for  aggregations,  and  not  true  combinations,  and  the  patentee 
was  not  the  inventor  of  the  method  used. 

4.  Words  and  Phrases — "Spinning." 

The  art  of  shaping  a  flexible  sheet  of  metal  down  over  irregular  forms 
or  dies,  circular  in  cross-section,  is  very  old,  and  is  known  as  "spinning," 
It  is  done  by  clamping  the  metal  sheet  ui)on  the  form,  revolving  both  to- 
gether rapidly  upon  the  axis  of  the  circular  cross-section,  and  then  with 
a  tool  pressing  the  metal  down  against  the  form. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  in  equity  by  Frank  A.  Seiberling  against  the  Firestone  Tire  & 
Rubber  Company.  Decree  for  complainant,  and  defendant  appeals. 
Reversed. 

For  opinion  below,  see  234  Fed.  370. 

^s»For  oUier  ca&ea  see  same  topic  ^  KBY-NUMBEK  In  all  Key-Numbered  Digests  &  Indexes 
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Edward  Rector,  of  Chicago,  111.,  and  Frederick  P.  Fish,  of  Boston, 
Mass.,  for  appellant. 

Wm.  L.  Day,  of  Cleveland,  Ohio,  and  Robert  F.  Rogers,  of  New 
York  City,  for  appellee. 

Walter  F.  Rogers,  of  Washington,  D.  C,  amicus  curiae. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  Seiberling  brought  the  usual  infringe- 
ment suit  against  the  appellant,  based  upon  two  patents,  each  relating  to 
the  manufacture  of  casings  for  automobile  tires.  The  first  was  issued 
to  Seiberling  and  Stevens  on  June  14,  1904,  and  was  No.  762,561 ;  the 
second  was  issued  to  Seiberling  on  November  30,  1909,  No.  941,962, 
upon  an  application  made  by  State.  The  court  below  held  valid  and 
infringed  claims  1,  2,  and  14  of  the  earlier  patent,  and  16  claims  of  the 
later  patent.  The  defendant  had  denied  that  there  was  either  validity 
or  infringement.  After  the  case  had  been  argued  in  this  court,  a  Bel- 
gian patent  (Mathem,  of  September  20,  1906)  said  to  show  anticipa- 
tion of  State  as  to  some  features  involved,  was  discovered;  and, 
upon  an  application  to  remand  the  case  for  further  proofs,  a  stip- 
ulation was  finally  made  and  approved  by  the  court  by  which  this  pat- 
ent and  explanatory  affidavits  were  incorporated  into  the  record.  The 
case  was  tfien  again  argued.  The  record  and  proofs  are  unusually 
voluminous,  but,  in  view  of  the  conclusions  which  we  reach,  a  rela- 
tively brief  statement  will  be  sufficient. 

A  tire  casing  of  the  class  now  involved  is  composed  of  successive 
layers  of  fabric,  cemented  together  by  a  suitable  composition  and 
shaped  into  the  form  of  a  tube,  which  is  open  on  one  side  so  that  it  is 
horseshoelike  in  cross-section,  and  the  ends  of  which  are  joined  to- 
gether to  make  it  circular  and  endless.  The  tube  opening  or  slot  is 
along  the  inside;  and  a  solid  rubber  body  is  added  along  the  outer 
circumference  or  periphery  to  constitute  the  tread  portion  of  the  fin- 
ished casing.  The  general  process  of  manufacture  by  hand,  much 
older  than  the  Seiberling  and  Stevens  patent,  was  this: 

An  annular  metallic  core  having  spokes  and  a  hub  was  centrally 
mounted  upon  a  shaft  so  that  it  could  revolve,  the  core  thus  resembling 
the  rim  or  tire  of  a  wheel.  This  core  was  approximately  circular  in 
cross-section,  and  its  cross-section  diameter  as  well  as  its  entire  diam- 
eter through  the  hub  from  edge  to  edge  of  the  rim  were  proportioned 
according  to  the  size  of  the  casing  to  be  made.  The  operator  coated 
this  core  with  an  adhesive  substance.  He  then  took  a  strip  of  rubber- 
impregnated  fabric  which  would  stretch  out  to  be  as  long  as  the  cir- 
cumference of  the  core,  and  in  width  somewhat  less  than  the  circum- 
ference of  the  cross-section.  As  he  revolved  the  core  on  its  hub,  he 
stretched  and  pasted  this  fabric  strip  upon  the  core,  pressing  and  shap- 
ing it  with  his  fingers  or  with  hand  tools  so  that  it  adhered  in  all  places 
and  was  without  wrinkles.  He  repeated  this  operation  as  many  times 
as  there  were  to  be  fabric  layers  in  the  casing.  The  impregnating 
composition,  having  the  character  of  rubber,  would  also  attach  each 
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two  layers  of  the  fabric  together.  The  strip  of  fabric  was  cut  upon 
the  bias,  and  the  warp  threads  therefore  ran  from  the  inner  open  edge 
of  the  tube  in  a  diagonal  course  along,  across  and  around  the  tube  to 
the  other  open  edge  thereof ;  and  the  next  layer  of  fabric  put  on  was 
reversed  so  that  these  warp  threads  crossed  those  of  the  first  layer  at 
a  selected  angle.  Where  the  ends  of  the  fabric  met  each  other,  they 
were  overlapped  enough  to  make  a  pasted  joint.  Each  layer  of  fabric 
was  first  pressed  down  and  attached  by  the  hand  of  the  operator  on 
its  central  portion  throughout  its  length,  thus  constituting  the  part  of 
the  casing  corresponding  to  the  tread.  The  degree  of  lateral  curva- 
ture here  is  slight,  and  there  would  be  no  difficulty  in  making  a  smooth 
attachment,  but  as  it  was  continued  around  the  remaining  circumfer- 
ence of  the  cross-section,  there  would  be  an  obvious  tendency  to  gather 
and  wrinkle.  This  wrinkling  would  be  fatal  to  the  strength  of  the 
casing,  and  it  could  be  avoided  only  by  careful  manipulation  and  grad- 
ual shaping.  The  ultimately  smooth  and  unwrinkled  surface  could  be 
had  by  virtue  of  a  quality  which  all  woven  material  has  had  since 
weaving  was  known;  i.  e.,  that  it  will  contract  in  one  direction  as  it 
stretches  in  another.  When  a  fabric  is  stretched  in  one  diagonal  di- 
rection, its  square  meshes  become  diamond-shaped,  with  the  length  of 
the  diamond  along  the  line  of  stretch  and  its  width  at  right  angles. 
This  produces  a  contraction  of  the  fabric  in  the  line  of  its  width.  In 
tire  building,  it  is  primarily  the  central  part  of  the  strip  which  is  thus 
stretched  longitudinally  as  it  is  attached  to  the  tread  of  the  core,  leav- 
ing the  side  portions  or  wings  projecting  and  free.  Upon  the  same 
principle,  if  these  side  portions  are  then  stretched  laterally,  they  will 
shrink  longitudinally,  and,  if  this  stretching  is  done  in  progressive  meas- 
ure as  the  edges  are  approached,  the  longitudinal  shrinking  will  be 
greatest  at  the  edge.  In  this  way,  it  results  that  the  fabric  may  be 
shaped  smoothly  and  without  wrinkles  to  the  entire  side  core  sur- 
face. 

[  1  ]  The  Seiberling  and  Stevens  patent  seems  to  disclose  a  machine 
for  doing  this  work  automatically,  instead  of  manually.  The  ma- 
chine comprised  (so  far  as  now  necessary  to  mention) :  First,  a  main 
power  driven  shaft  which  would  indirectly  engage  and  drive  the  core 
and  with  such  selective  connections  that  the  core  could  be  revolved  at 
low  speed  or  at  high  speed,  or  entirely  released,  as  desired ;  second,  a 
reel  carrying  the  rubber-impregnated  fabric  strip;  third,  a  tension 
roller  retarding  the  reel,  and  thus  causing  the  central  tread  strip  of  the 
fabric  to  be  given  a  continuing  stretch  after  the  free  end  is  attached  to 
the  core ;  fourth,  a  pressure  roller  or  cylinder  concaved  on  its  exterior 
to  match  the  shape  of  the  tread  of  the  core,  whereby  the  tread  portion 
of  the  strip  was  pressed  upon  and  attached  to  the  core  as  the  latter 
revolved ;  fifth,  an  arm  carrying,  at  its  end,  a  laterally  spring-pressed 
finger — "the  jigger  finger,"  and  which  arm  was  intended  to  be  recipro- 
cated rapidly,  radially  of  the  core,  in  such  a  way  that  the  finger  trav- 
eled in  and  out  radially,  pressing  against  the  side  of  the  core  as  the  lat- 
ter revolved,  and  which  pressure  finger  therefore  traveled  a  saw-tooth 
course  between  the  edge  of  the  stretched,  central,  tread  portion  of  the 
fabric  and  its  final  outer  edge,  and  corresponded  in  f imction  to  the 
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human  finger  pressing  the  fabric  down  against  the  core  and  stretching 
it  into  shape ;  sixth,  a  further  arm  containing  a  further  pressure  wheel 
to  be  applied  along  the  edge  of  the  attached  fabric,  after  it  was  at- 
tached, to  press  it  into  a  crease,  constituting  "stitching."  The  described 
q)eration  is  consistent  with  the  idea  that  the  side  pressure-attaching 
finger  would  follow  immediatly  the  tread  pressure  roller,  so  that  with 
one  revolution  of  the  core  the  machine  would  attach  the  fabric,  press 
down  the  tread  and  press  in  the  sides,  and  so  that  all  of  these  devices 
would  be  in  operation  at  the  same  time  on  the  same  strip.  After  one 
complete  revolution,  the  core  was  stopped  and  the  fabric  cut  away 
from  the  reel  strip.  If  the  one  revolution  had  not  been  sufficient,  then, 
after  the  fabric  was  cut  away  and  the  loose  end  pasted  down,  as  many 
more  turns  could  be  had  as  necessary — ^apparently  with  all  the  attaching 
means  at  work  together — if  desired.  Based  upon  the  disclosure  thus 
generally  described,  the  patentees  claimed : 

L  "The  combination  in  a  machine  of  the  class  specified  of  a  tension  device 
to  simultaneously  smooth  and  flatten  strips  of  fabric,  a  revoluble  core  to 
receive  said  strips  from  said  device,  means  to  form  said  strips  approximately 
longitudinally  about  said  core  and  means  to  regulate  the  tension  on  said 
feeding  device." 

2.  "A  machine  of  the  class  specified  consisting  of  revoluble  means  to  sup- 
port the  article  to  be  built  while  in  the  process  of  manufacture  and  means  for 
creasing  or  stitching  portions  of  said  article  on  said  revoluble  means." 

14.  (The  fourteenth  claim  does  not  ditfer  from  the  second  in  any  respect 
now  material.) 

The  second  and  fourteenth  claims  must  be  held  invalid  for  the  same 
reasons  pointed  out  with  regard  to  claim  4  of  the  State  patent,  later 
discussed.  The  creasing  rollers  are  hung  on  a  swinging  arm  which  hap- 
pens to  be  attached  to  the  frame  of  the  machine.  It  might  as  well  be 
fastened  to  the  ceiling  of  the  room.  The  pressure  applied  to  the  creas- 
ing rollers,  which  forces  the  fabric  into  the  creases,  is  the  pressure  of 
the  operator's  hand.  They  are  not  at  any  time  or  to  any  extent  op- 
erated by  the  mechanism  which  operates  the  other  parts  of  the  ma- 
chine. They  are  "only  used  at  intervals."  There  is  no  combination 
between  these  creasing  rollers  with  their  supporting  arm  and  the  other 
parts  named  in  the  claim.  Their  mutual  relation  is  precisely  that  of  the 
writing  lead  and  the  erasing  rubber  in  the  rubber-tipped  pencil,  where 
the  only  connecting  link  is  the  carrier.  Reckendorfer  v.  Faber,  92  U. 
S.  347,  23  L.  Ed.  719.  It  may  further  be  observed  that  claim  2  is 
not  limited  to  a  machine  handling  flat  strips  of  fabric,  unless  by 
the  phrase  "in  a  machine  of  the  class  specified."  This  phrase,  as 
found  in  other  claims  (e.  g.,  3)  shows  no  intent  to  effect  such  limita- 
tion. If  the  claim  covers  devices  which  receive  and  treat  strips  of  fab- 
ric pre  woven  to  form — as  it  seems  to — ^it  is  anticipated  by  Johnston, 
Jeflfrey  or  Moore. 

We  do  not  thus  dispose  of  claim  1.  We  are  not  prepared  to  say  that 
it  is  anticipated  or  that  there  is  no  combination  between  its  elements 
when  they  are  treated  as  the  specification  indicates.  The  tread-pres- 
sure roller  automatically  effects  the  revolution  of  the  core.  With  it.  the 
reel  and  the  tension  device  may  be  in  simultaneous  operation.  The 
side  pressure  fingers  are  reciprocated  by  tripping  in  a  connection  with 
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the  main  driving  mechanism,  and  may  be  operated  simultaneously 
with  the  other  just  named  parts — at  least,  for  part  of  their  work.  It 
is  not  necessarily  fatal  to  the  theory  of  combination  that  continuing  the 
work  of  the  pressure  fingers  may  be  necessary  after  the  tension  de- 
vice has  exhausted  its  function.  Without  intending  to  pass  upon  all  the 
questions  involved,  we  prefer  to  assume  the  validity  of  this  claim 
and  look  to  see  if  there  is  infringement. 

The  defendant's  device  is  particularly  described  hereafter.  It  is 
enough  now  to  say  that  it  has  no  tread- forming  roller  which  operates  si- 
multaneously with  and  in  advance  of  the  side-forming  means,  and  that 
it  has  discarded  the  jigger  finger,  operated  by  the  driving  power  of  the 
machine,  and  has  substituted  side-pressing  means  of  different  form 
and  operation. 

[2]  Whether  defendant's  instrumentalities  are  equivalent  to  those 
of  the  Seiberling  and  Stevens  patent,  under  any  scope  which  the  state 
of  the  art  permits  to  the  phrase  **means  to  form  said  strips  longitudinal- 
ly along  said  core,"  is  a  question  which  we  find  unnecessary  to  decide. 
Another  reason  sufficiently  requires  the  conclusion  that  claim  1  is  not 
infringed.  Out  of  the  four  elements  named  in  the  claim,  the  first  is 
**a  tension  device,**  which  feeds  fabric  strips  to  the  core,  and  the  fourth 
is  **means  to  regulate  the  tension  of  said  feeding  device."  In  a  certain 
sense,  every  tension  device  is,  in  itself,  a  means  for  regulating,  and  it  is 
not  impossible  that,  under  some  conditions,  a  tension  device  by  itself 
might  be  held  sufficiently  responsive  to  the  descriptive  words  of  both 
the  first  and  the  fourth  elements ;  but  this  claim  must  be  construed  to 
require  the  independent  existence  of  the  fourth  element.  This  is  the 
apparent  force  of  the  face  of  the  claim.  The  specification  carefully 
describes  regulating  means  by  which  the  tension  resistance  can  be  in- 
stantly varied  at  the  pleasure  of  the  operator,  by  turning  an  adjusting 
screw.  The  present  first  claim  is  a  substitute  for  the  first  three  claims 
as  filed.  At  the  time  of  filing,  claims  1  and  3  contained  no  reference  ei- 
ther to  tension  device  or  regulating  means,  while  claim  2  did  not  men- 
tion a  tension  device  separately  from  its  included  "means  to  adjust  the 
tension  on  the  feeding  means."  After  a  rejection,  claim  3  was  amend- 
ed by  inserting  a  reference  to  the  tension  device  itself.  After  a  further 
rejection,  the  three  claims  were  canceled  and  the  present  one  substitut- 
ed. It  was  then  allowed.  The  applicant  had  presented  one  claim  re- 
ferring independently  to  the  tension  device  and  one  claim  referring 
independently  to  the  means  for  adjusting  the  tension.  With  this  in 
his  mind,  he  withdrew  them  and  presented  and  secured  a  claim  calling 
for  each  of  these  elements  as  separately  existing.  The  intent  to  regard 
the  ability  to  modify  the  tension  device  as  an  essential  part  of  the  in- 
vention which  was  being  patented,  could  not  well  be  clearer.  It  seems 
now  to  have  developed  that  this  adjustability  is  not  very  important, 
in  the  commercial  use  of  the  machine ;  but  these  patentees  then  might 
well  have  believed  that  it  was  vital  to  an  operative  machine.  They  had 
in  their  minds  a  friction  tension,  and  they  saw  that  the  amount  of 
stretch  to  be  given  to  the  fabric  by  it  would  depend  upon  the  length 
of  the  fabric  strip  under  stretch,  the  width  of  the  strip,  the  strength 
and  other  inherent  qualities  of  the  fabric,  the  extent  and  moisture 
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contents  of  the  rubber  impregnation  and  very  likely  the  temperature 
and  humidity  of  the  air  in  the  factory.  All  these  conditions  might 
change  from  hour  to  hour.  Hence  the  independent  and  separate  call  for 
regulating  means  cannot  be  considered  a  mere  inadvertence,  the  limiting 
effect  of  which  a  court  would  be  inclined  to  escape,  if  possible.  Al- 
though it  may  be  voluntary  and  unnecessary,  it  must  be  given  effect. 
McClam  v.  Ortmayer,  141  U.  S.  419,  425,  12  Sup.  Ct.  76,  35  L.  Ed. 
800;  Amold-Creager  Co.  ,v.  Barkwill  Co.  (C.  C.  A.  6)  246  Fed.  441, 
444,  158  C.  C.  A.  505. 

Defendant  uses  a  different  tension  device.  There  is  no  efficient  fac- 
tional resistance  to  the  travel  of  the  fabric  to  the  machine,  but  the  re- 
sistance is  caused  by  a  positive  gear  connection.  The  periphery  of 
the  fabric. feed  roller  is  compelled  to  travel  at  a  speed  proportionate 
to  the  peripheral  speed  of  the  core,  and  at  a  fixed  percentage  less.  This 
percentage  is  determined  when  the  machine  is  built,  by  providing,  for 
the  feed  roller  and  for  an  intermediate  roller  peripherally  driven  by 
the  core,  intermeshing  gears  of  the  same  number  of  teeth,  and  by 
making  the  feed  roller  of  smaller  diameter  than  the  intermediate  roller. 
After  the  amount  of  stretch  is  thus  determined  and  fixed — at,  say,  14 
per  cent. — it  can  never  be  varied,  unless  by  an  expedient  which  plain- 
tiff suggests  and  upon  which  theory  alone  he  seems  finally  to  rely  to 
make  out  infringement  of  this  claim.  It  is  said  that,  by  substituting 
upon  the  feed  roller  another  gear  with  a  greater  or  less  number  of  teeth 
the  speed  of  the  feed  roller  can  be  increased  or  diminished.  This  is 
true ;  and  it  may  well  be  that  if  the  defendant's  machine  were  built  in 
contemplation  of  such  a  change,  and  if  an  assortment  of  gears  were 
provided  with  it  therefor,  it  should  be  thought  to  contain  '*means  to 
regulate  the  tension";  but  there  is  nothing  to  indicate  that  the  ma- 
chine was  built  with  any  such  purpose,  or  that  the  defendant  has  any 
means  of  thus  regulating  the  tension,  or  ever  has  done  so  or  desired  to 
do  so.  In  this  situation,  it  seems  an  apt  suggestion  by  defendant's 
counsel  that  we  might  as  well'  say  an  ordinary  table  contains  "means 
for  regulating"  its  height,  because  we  can  take  off  the  legs  and  put 
on  some  longer  ones. 

The  theory  that  the  constant  stretch  insured  by  defendant's  mech- 
anism constitutes  both  a  tension  device  and  a  means  for  reg^ulating  it  is 
urged  by  plaintiff's  counsel,  when  they  say  that  **to  regulate"  means  "to 
maintain."  To  adopt  this  theory  is  to  say  that  the  phrase  "means  to 
regulate,"  etc.,  adds  nothing  to  the  claim.  We  cannot  conceive  any 
tension  device  which  is  not,  in  itself,  "means  to  maintain"  a  fixed 
tension.  Further,  the  theory  would  be,  obviously,  untenable,  un- 
less the  patent  were  entitled  to  the  most  extreme  liberality  because  it 
produced  very  great  practical  commercial  results.  It  cannot  have  such 
a  degree  of  credit.  If  the  machine  in  the  patented  form  had  proved 
successful,  and  had  gone  into  extensive  or  even  considerable  use,  it 
might  be  regarded  in  this  light,  even  though  it  had  not  been  generally 
accepted  until  aided  by  later  patented  improvements.  This  did  not 
happen.  One  machine  was  built,  but  there  is  evidence  that  no  tires 
were  successfully  made  upon  it,  and  that  the  jigger  fingers  would  not 
smooth  the  sides  so  as  to  make  first-class  tires.    Certainly,  its  attempted 
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use  by  the  Goodyear  Company  was  abandoned,  the  machine  discarded, 
and  no  other  ever  built. 

We  further  find  that  upon  the  application  for  the  State  patent  Mr. 
Seiberling,  familiar  with  everything  which  had  been  done  on  the  Sei- 
berling  and  Stevens  machine,  made  an  affidavit  that  State's  machine 
"was  the  first  to  successfully  make  such  tires  on  a  commercial  scale 
by  machinery."  This  affidavit  does  not  work  any  estoppel,  but  there 
is  every  reason  why  we  should  accept  it  as  true  in  its  necessarily  im- 
plied reference  to  the  Seiberling  and  Stevens  machine,  and  decline  to 
give  that  patent  the  breadth  of  construction,  beyond  its  letter,  which  is 
appropriate  only  for  a  great  practical  success. 

Whether  defendant  employs  any  tension  device  "to  simultaneously 
smooth  and  flatten  strips  of  fabric,"  interposing,  as  it  does,  nothing 
between  the  feed  roll  and  the  means  which  throw  the  fabric  out  of  flat, 
may  be  passed  without  consideration.  For  the  reasons  stated,  it  must 
be  held  that  there  is  no  infringement  of  claim  1. 

[3]  The  Seiberling  and  Stevens  patent  belonged  to,  or  was  prac- 
tically under  the  control  of,  the  Goodyear  Company,  one  of  the  largest 
manufacturers  of  tires,  and  of  which  Mr.  Seiberling  was  general  man- 
ager. State  was  in  the  employment  of  the  same  company.  After  about 
five  years,  State  filed  his  application  for  the  second  patent  in  suit.  His 
machine  was  developed  and  his  patent  application  prosecuted  imder 
the  supervision  of  Mr.  Seiberling.  State's  machine  was  of  the  same 
general  type  as  Seiberling  and  Stevens.  His  most  substantial  change 
or  improvement  was  that  he  discarded  the  reciprocal  in-and-out  form- 
ing finger  of  Seiberling  and  Stevens  and  substituted  a  tool  which  he 
rightly  calls  a  spinning  roll.  He  provides,  in  the  same  general  way, 
a  core  and  a  fabric  reel  and  a  retarding  device,  whereby  he  gets  his 
strip  of  fabric  attached  to  the  core  for  tihe  width  of  the  tread  portion, 
leaving  the  remaining  wing  portions  projecting  outwardly.  Attached 
to  the  base  of  the  frame  which  carried  the  revolving  core  was  a  stand- 
ard, manually  adjustable  horizontally  to  and  from  tlie  core;  that  is 
to  say,  it  traveled  in  a  horizontal  track,  which  track  was  an  integral 
part  of  the  frame.  At  the  upper  end  of  this  standard  was  a  revolving 
head  or  table,  called  by  State  a  turret,  and  so  plainly  the  turret  of  the 
common  turret  lathe  that  his  choice  of  name  was  most  natural.  Mount- 
ed at  four  equidistant  points  on  the  edge  of  this  table  are  four  tools,  in- 
dependent of  each  other,  except  for  their  common  base.  The  first 
carries  the  tread  roller,  the  second  the  spinning  rolls,  the  third  the 
stitching  rolls,  and  the  fourth  the  bead  attaching  rolls.  The  turret 
standard  was  fixed  in  the  plane  of  the  revolving  core,  beyond  the 
periphery  thereof,  and  State  revolved  his  turret  until  the  tread  roller 
was  in  the  same  plane,  with  its  axis  at  nght  angles  thereto.  He  then 
moved  the  standard  and  turret  forward  so  that  the  tread  roller  bore 
against  the  tread  on  the  core,  with  such  pressure  as  the  operator  chose 
to  give  it.  When  the  tread  was  sufficiently  smoothed  down  and  at- 
tached, he  moved  the  standard  back,  gave  the  turret  a  one-fourth  rev- 
olution, bringing  the  spinning  roll  device  to  bear  and  moved  that  for- 
ward in  the  plane  of  the  core  until  the  operation  of  spinning  down  the 
side  was  complete.    He  then  withdrew  the  standard,  gave  the  turret 
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another  one- fourth  revolution,  and,  in  the  same  way,  moved  it  forward 
again  and  used  his  creasing  or  stitching  roll,  if  necessary.  Then,  again, 
by  a  similar  operation,  he  brought  into  effect  the  fourth  device  on  his 
turret,  which  was  a  bead-forming,  or  trimming  roll,  to  be  used  in  cer- 
tain cases  only.  In  each  instance,  the  time  during  whidi  and  the  pres- 
sure with  which  the  tool  was  to  be  applied  (except  for  certain  spring 
pressure)  was  regulated  by  the  operator's  hand.  In  no  instance  did  the 
machine  do  anything  except  to  keep  the  core  revolving.  The  fact  that 
the  tools  were  mounted  on  a  revolving  table,  which  table  was  mounted 
on  the  frame  of  the  machine,  cannot  be  important.  From  the  stand- 
point of  an  interdependent  combination,  the  situation  is  the  same  as  if 
these  four  tools  had  been  lying  upon  a  work  bench  by  the  side  of  the 
operator  and  he  had  successively  selected  the  ones  he  desired.  While 
this  is  obvious,  it  is  emphasized  by  the  fact,  clearly  appearing,  that  op- 
erators using  the  State  machine  often  discard  the  spinning  tool  motmted 
xm  the  turret,  and,  after  the  tread  is  formed,  spin  the  sides  down  by 
hand. 

In  the  form  of  spinning  tool  shown  in  the  patent,  there  are  two  rolls 
pressed  toward  each  other  by  springs  and  operating  upon  both  sides 
of  the  tire  at  the  same  time.  There  is,  thus,  an  automatic  feature  to  the 
pressure  with  which  the  spinning  rolls  are  applied ;  but  this  does  not 
show  the  existence  of  any  combination  with  the  remainder  of  the  ma- 
chine. A  hand  tool  witfi  two  oppositely  spring-pressed  rolls  would 
work  in  the  same  way  if  it  were  hung  from  any  support,  or  held  only 
by  the  workman ;  and  there  is  no  relation  of  dependency  between  the 
automatic  action  of  the  springs  and  the  automatic  action  of  the  revolv- 
ing core.  They  both  affect  the  material  at  the  same  time,  and  that 
is  the  most  that  can  be  said.  The  fabric  reel  and  the  tension  device 
have  finished  their  function  when  the  first  revolution  is  completed  and 
when  the  strip  of  fabric  has  passed  once  around  the  core  and  has  been 
cut  and  the  pasted-on  joint  made.  They  have  no  further  office  in  the 
building  of  the  tire  than  if  they  did  not  exist.  The  tread-forming 
roller  then  is  brought  into  play  and  finishes  its  function  and  drops 
out  of  action.  Then,  and  only  then,  the  operator  brings  the  spinning 
roll  to  bear.  It  performs  its  work  precisely  as  it  would  if  the  fabric 
strip  had  been  stretched  and  attached  wholly  by  hand ;  and  the  sides 
of  the  tire,  the  tread  of  which  has  been  formed  by  the  aid  of  the  ma- 
chine, may  be  spun  down  and  attached  by  hand  operation  just  as  they 
are  by  State's  device.  We  do  not  intend  to  deny  that  a  true  combina- 
tion may  sometimes  be  found  where  the  same  underlying  mechanism 
operates  all  parts  of  the  machine  and  where  different  elements  sepa- 
rately act  in  successive  steps  upon  the  raw  material  as  it  is  being  trans- 
formed into  the  ultimate  product  (though  the  latest  decision  of  the 
Supreme  Court,  Grinnell  Co.  v.  Johnson  Co.,  247  U.  S  426,  38  Sup. 
Ct.  547,  62  L.  Ed.  1196,  perhaps  tends  to  the  contrary) ;  but  the  trouble 
here  is  more  vital.  State's  spinning  tool  has  no  operating  connection 
whatever  with  the  remainder  of  the  mechanism.  Each  part  performs 
its  own  work  in  its  own  way,  and  no  new  result  flows  from  bringing 
the  two  into  juxtaposition.  We  may  find  further  illustration  in  the 
familiar  turning  lathe.    If  the  cutting  tool  is  carried  in  a  holder  which 
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automatically  travels  along  a  line  parallel  to  the  axis  of  the  revolving 
chucks  which  hold  the  material  being  shaped,  we  can  see  the  combi- 
nation between  the  chucks  and  the  cutting  tool ;  but  not  so,  if  the  tool 
holder  is  moved  along  its  path  by  the  operator's  hand — even  though 
the  path  be  upon  a  fixed  guide. 

In  Gas  Co.  v.  United  Co.,  228  Fed.  684,  143  C.  C.  A.  206,  we  con- 
sidered the  distinctions  between  aggregation  and  combination.  Apply- 
ing to  the  present  case  the  principles  there  developed  and  the  author- 
ities there  cited,  we  are  satisfied  that  there  is  no  true  combination 
between  State's  revolving  core  and  his  independent  spinning  tool,  or  be- 
between  such  core  and  his  independent  tread-forming  roller,  or  be- 
tween such  roller  and  such  spinning  tool.  The  Grinnell  Case,  supra, 
may  involve  the  diflference  between  that  putting  of  old  elements  into  a 
coacting  relationship  which  is  invention  as  distinguished  from  a  similar 
putting  together  which  is  merely  skill,  rather  than  involve  the  distinc- 
tion between  elements  which  form  a  composite  as  distinguished  from 
an  aggregate ;  but,  however  that  may  be,  that  decision  fortifies  the  re- 
sult which  we  reach  here.  It  is  not  easy  to  see  any  difference  in  prin- 
ciple between  a  device  which  first  washes  a  garment,  and  then,  by  sep- 
arate mechanism,  dries  it,  and  a  device  which  first  shapes  and  attaches 
the  tread  of  the  tire,  and  then,  by  separate  mechanism,  attaches  the 
sides. 

This  conclusion  invalidates,  because  of  mere  aggregation,  claim  4  * 
and  all  the  other  claims  of  the  State  patent  sued  upon  (except  the  fif- 
teenth, seventeenth,  and  perhaps  the  eleventh).  We  might  safely  rest 
our  decision  thereon ;  but  plaintiff  really  presents  his  case  on  the  the- 
ory that  State  discovered  a  new  method  of  making  tire  casings  or  a  new 
set  of  functions  to  be  performed  by  associated  mechanism.  Although 
a  mechanical  patent  may  not  be  granted  for  a  function  (Westinghouse 
V.  Boyden  Co.,  170  U.  S.  537,  18  Sup.  Ct.  707,  42  L.  Ed.  1136),  yet 
it  is  now  settled  that  a  method  patent  may  be  granted  for  an  associa- 
tion of  successive  mechanical  steps  (Expanded  Metal  Co.  v.  Bradford, 
214  U.  S.  366,  29  Sup.  Ct.  652,  53  L.  Ed.  1034),  and  to  hold  a  mechan- 
ical patent  void  for  aggregation,  when  the  same  monopoly  sought  by 
the  patent  might  have  been  obtained  through  a  method  patent,  seems 
somewhat  artificial ;  hence,  we  prefer  to  point  out  also  that  State  had 
nothing  broadly  new  either  in  his  method  or  in  his  selected  tools ;  and 
that  so  far  as  some  details  may  be  new,  they  are  not  used  by  defend- 
ant. 

[4]  The  art  of  shaping  a  flexible  sheet  of  metal  down  over  irreg- 
ular forms  or  dies,  circular  in  cross-section,  was  very  old  and  was 
known  as  "spinning."  This  was  done  by  clamping  the  metal  sheet  up- 
on the  form,  revolving  both  together  rapidly  upon  the  axis  of  the  cir- 
cular cross-section,  and  then  with  a  tool — which  might  be  a  narrow 
or  sharp-edged  roller  or  disc  held  in  a  yoked  handle — ^pressing  the  metal 


1  Claim  4.  An  open  tire  shoe  making  machine,  comprising  the  combination 
of  a  sheet  fabric  supply,  a  power  driven  ring  core,  a  radially  moTing  support 
laterally  spring-pressed  toward  tfce  core,  and  a  spinning  roll  mounted  on  the 
support,  for  passing  radially  along  the  sides  of  the  tire  shoe,  to  shape  the 
sheeted  fabric  on  the  core,  substantially  as  described. 
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down  against  the  form.  The  spinning  disc,  being  held  in  a  plane  sub- 
stantially tangential  to  the  circumference  of  the  form  at  the  point  of 
contact,  would  itself  be  caused  to  revolve;  and,  if  it  were  slightly 
inclined  inwardly  from  this  tangential  plane,  it  would  gradually  move 
down  along  the  side  of  the  form  and  its  path  thereon  and  upon  the 
metal  would  be  helical.  The  successive  coils  of  this  travel  might  be  so 
close  together  that  they  practically  touched  each  other,  and  so  the 
whole  surface  of  the  sheet  and  of  the  form  would  be  covered  by  this 
travel  and  the  sheet  would  be  stretched  and  shaped  to  the  form.  If 
State  bad  been  the  first  to  observe  that  this  spinning  process  could  be 
applied  to  shape  a  tire  upon  its  core  as  well  as  to  shape  a  bottle  cap 
upon  its  core,  the  question  of  whether  there  was  invention  in  the  trans- 
fer would  have  required  consideration ;  but  he  was  not.  The  evidence 
that  this  identical  spinning  operation  was  performed  upon  tire  cas- 
ings by  hand  tools  before  State's  invention  is  sufficiently  satisfying  to 
meet  all  the  requirements  of  the  situation. 

One  witness  testified  that  this  spinning  operation  with  a  hand  tool 
was  common  practice  for  smoothing  down  the  sides  of  tires  at  a  date 
three  years  earlier  than  the  building  of  the  first  State  machine ;   one 
told  of  the  same  practice  in  use  at  Detroit  the  same  year  State  was 
constructing  at  Akron ;  and  one  seems  to  refer  to  it  as  a  common  prac- 
tice in  the  Goodyear  shop  in  1903.    Considered  critically,  all  this  tes- 
timony might  not  be  sufficiently  definite  and  positive  to  prevail  by  itself 
against  circumstances  tending  to  throw  doubt  upon  it;   but  there  are 
no  such  circumstances.    When  defendant's  proofs  closed,  this  propo- 
sition would  ordinarily  be  taken  as  fairly  established ;   Messrs.  State 
and  Seiberling  were  called  as  witnesses  on  the  rebuttal;    both  were 
familiar  with  the  history  of  the  art ;   neither  one  denied  or  questioned 
this  proposition;   nor  did  any  other  witness  for  plaintiff.    More  than 
this.  State,  in  his  specification,  speaks  of  this  spinning  operation  as  if 
it  were  well-known  hand  practice,  and  seems  to  rely  upon  the  advan- 
tages of  his  tool  over  the  existing  hand  method.    This  is  not  all :  The 
Seiberling  and  Stevens  patent  shows  what  it  calls  creasing  or  stitching 
rollers.    Each  one  is  undoubtedly  an«effective  spinning  tool  and  capable 
of  use  as  such ;  their  edges,  as  shown,  may  be  sharp  enough  to  cause 
some  danger  of  cutting  the  fabric,  but  the  spinning  would  be  done  by 
the  side  bevels,  not  by  the  extreme  edge ;  and  plaintiff's  theory  that  de- 
fendant's spinning  roll  is  so  far  the  equivalent  of  the  Seiberling  and 
Stevens  stitching  rolls  as  to  make  out  infringement  of  the  claim  based 
thereon  goes  far  to  persuade  that  they  are,  in  a  broad  sense,  an  antic- 
ipation of  State's  spinning  roll.    There  seems  no  sufficient  reason  to 
doubt  that  Stevens  used  them  for  spinning  in  1903  or  1904.     The 
Moore  patent  shows  what  is,  essentially,  a  spinning  roll  for  operating 
against  a  revolving  core  in  making  a  tire  casing.     It  was  intended  to 
and  did  smooth  down  the  Moore  tire  from  the  center  of  the  tread  only 
part  way,  and  not  much  further  than  may  be  done  by  the  typical  tread- 
f ormmg  roll ;   but  the  operation  is  substantially  spinning,  as  far  as  it 
goes,  and  involves,  in  some  degree,  the  characteristic  relocation  of  the 
threads  of  the  fabric,  even  though  it  may  only  put  them  back  where 
they  were  before  the  casing  was  distorted  by  placing  it  on  the  core.    In 
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the  Moore  patent,  the  handle  of  the  spinning  roll  was  so  attached  to  its 
frame  that  the  roller  could  not  effectively  travel  radially  of  its  core 
down  as  far  as  the  bead,  but  if  its  attaching  staple  is  made  larger,  the 
whole  tire  can  be  formed  thereby,  as  demonstrated.  Further,  there 
is  no  reason  to  doubt  that  State  and  Seiberling  were  familiar  with  the 
character  of  patent  protection,  and  were  advised  by  competent  coun- 
sel. If  they  had  thought  that  State  was  the  first  to  shape  the  sides  of 
the  tire  by  the  spinning  operation,  it  is  highly  improbable  that  he  would 
have  omitted  to  apply  for  a  method  patent.  Still  further,  it  is  conceded 
that  the  Belgian  patent  is  a  complete  anticipation  of  State  as  to  the  mat- 
ter of  employing  a  radially-moving  spinning  roll  in  this  type  of  tire- 
making  machine  for  shaping  the  side  of  the  tire,  unless  plaintiff  is  right 
in  his  contention  that  in  the  Belgian  patent  the  fabric  was  first  partially 
attached  to  the  side  by  a  device  resembling  Seiberling  and  Stevens'  jig- 
ger fingers,  that  this  operation  left  wrinkles  and  puckers,  and  that  the 
spinning  roll  was  used  only  to  remove  these  wrinkles  and  perfect  the 
attachment.  We  do  not  see  that  this  alleged  distinction  is  very  impor- 
tant. No  matter  if  the  fabric  has  been  already  partially  attached— as 
much  as  is  consistent  with  any  reasonable  theory  of  operation — ^the  tool 
of  the  Belgian  patent  is  a  spinning  roll,  and  performs  a  spinning  opera- 
tion ;  and,  if  we  are  right  in  what  we  subsequently  say  regarding  the 
"centrifugal  force"  theory,  the  Belgian  tool  in  its  radial  progress  was 
bound  to  stretch  and  reshape  the  fabric  in  substantially  the  same  way 
that  is  done  by  State.  Putting  all  these  things  together,  State  cannot 
be  considered  as  the  inventor  of  the  method;  and  hence  there  is  no 
reason  to  hesitate  at  the  result  which  was  readied  because  of  aggrava- 
tion. 

One  group  of  State's  claims  is  distinguished  by  the  call  for  shiftily 
the  revolution  of  the  core  from  a  slow  speed  while  the  fabric  strip  is 
being  put  on  to  a  high  speed  while  the  spinning  is  to  be  done.  Seiber- 
ling and  Stevens  did  the  same  thing,  so  far  as  concerns  any  broad  idea, 
and  the  particular  devices  by  which  alone  State  distinguishes  this  part 
of  his  action  from  Seiberling  and  Stevens  are  not  employed  by  de- 
fendant. , 

Another  group  of  claims  is  characterized  by  the  requirement  that  the 
spinning  roller  should  be  set  in  a  plane  at  a  receding  angle"  to  the 
plane  of  the  core.  It  is  not  clear  that  this  thought  imparts  any  novelty 
to  the  claims.  The  same  angle  is  shown  by  the  Seiberling  and  Stevens 
stitching  rollers,  and  it  was  certainly  open  to  the  user  of  any  hand  tool 
to  apply  it  in  this  specified  plane.  However,  the  defendant  does  not  do 
this ;  the  claim  of  infringement  in  this  is  based  upon  a  confusion  of 
thought.  If  we  picture  the  spinning  roller  as  a  disc — whereby  its  plane 
is  more  sharply  conceived — and  if  we  assume  that  the  core  is  vertical 
and  its  axis  horizontal,  and  that  the  disc  is  to  be  applied  to  the  core 
midway  from  top  to  bottom,  we  observe  that  the  plane  of  the  core  and 
the  vertical  plane  of  the  axis  are  at  right  angles  to  each  other,  and 
that  the  relationship  of  the  plane  of  the  spinning  roll  to  the  plane  of 
the  core,  and  its  relationship  to  the  plane  of  the  axis,  are  independent 
of  each  other.  The  plane  of  the  spinning  roll  may  be  at  right  angles 
to  the  plane  of  the  core  and  at  the  same  time  at  any  selected  angle  to 
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the  plane  of  the  axis.  So  far  as  concerns  the  first  relationship  above 
stated,  defendant's  spinning  roll  is  normally  set  with  its  axis  horizontal 
and  parallel  with  the  core  plane,  and  therefore  operates  in  a  plane  at 
right  angles  to  the  plane  of  the  core;  but  it  is  capable  of  adjustment 
to,  and  is  intended  sometimes  to  operate  in,  a  plane  not  at  a  reced- 
ing angle  to  the  plane  of  the  core,  but  at  an  angle  which,  as  compared 
with  that  shown  by  State,  is  more  than  ninety  degrees — ^an  advanc- 
ing angle.  In  other  words,  its  carrying  yoke,  normally  at  a  right 
angle  to  the  core  plane,  may  be  swimg  slightly  on  its  pivot  toward 
the  outside  of  the  core.  The  only  purpose  and  utility  indicated  by 
State  for  his  receding  angle  are  that  the  disc  may  not  become  entangled 
with  the  out-flying  skirts  of  the  fabric,  and  the  angles  adopted  by  de- 
fendant, for  normal  use  or  for  special  setting,  tend  to  produce  the  very 
result  shunned  by  State.  In  the  machines  used  by  defendant  the  spin- 
ning roll  may  be  manually  placed  at  the  "receding  angle,"  but  in  opera- 
tion it  will  not  stay  there,  but  returns  at  once  to  the  right  angle  posi- 
tion. Defendant  did  at  one  time  make  some  use  of  a  machine  em- 
bodying this  "receding  angle,"  but  it  was  not  practically  more  than 
experimental  and  has  been  abandoned,  and  was  too  negligible  to  jus- 
tify any  judicial  action  based  thereon.  The  defendant  does  set  its 
disc  at  an  angle,  which  may  be  called  "receding,"  to  the  vertical  plane 
of  the  core  axis;  the  disc  axis  (in  the  form  assumed)  ceases  to  be 
horizontal,  being  shifted  perhaps  ten  degrees;  but  this  is  a  different 
matter.  This  setting  is  for  a  purpose  different,  and  causes  a  result 
different  from  anything  found  in  State.  It  brings  a  constant  radial 
slip  or  wipe  of  the  roller  upon  the  fabric,  and  directly  causes  a  radial 
stretch.    The  claims  of  this  group  are  not  infringed. 

If  the  "forming  roll"  of  claim  11  is  the  spinning  roll,  the  claim  is 
invalid  for  aggregation;  if  this  "forming  roll"  is  the  tread  roller,  then 
the  claim  is  anticipated  by  the  Seiberling  and  Stevens  machine. 

Claim  15  suggests  nothing  new  over  Seiberling  and  Stevens,  except- 
ing a  yieldingly  mounted  take-up  roll  for  receiving  a  layer  of  muslin, 
or  thin  cloth,  which  is  upon  one  face  of  the  rubber-impregnated  fabric 
as  it  is  rolled  upon  the  supply  reel.     Precisely  the  same  take-up  roll 
is  shown  in  older  machines  for  feeding  similar  rubber-impregnated 
fabric  to  make  rubber  belting.    It  cannot  be  important  that  the  fabric 
in  this  case  is  received  by  a  revolving  core,  rather  than  by  the  receiv- 
ing mechanism  of  the  old  machines.     The  take-up  roll  does  its  old 
work  in  its  old  position  and  for  its  old  purpose.     Its  transfer  from 
the  old  machines  to  Seiberling  and  Stevens  discloses  no  inventive  nov- 
elty.    Claim  17  also  reads  upon  Seiberling  and  Stevens,  save  for  the 
addition  of  "a  stretching  roller  between  the  tension  device  and  ring 
core  whereby  the  longitudinal  creases  are  taken  out  of  the  fabric  and  it 
is  smoothly  and  evenly  supplied  to  the  ring  core."    This  also  discloses 
the  adoption  of  a  device  in  common  use  for  the  same  purpose  in  anal- 
ogous situations;    but  its  declared  purpose  and  effect  are  to  avoid 
the  very  operation  which  defendant  employs.    This  stretching  roller 
is  for  the  purpose  of  delivering  the  fabric  to  and  upon  the  ring  core 
in  a  smooth  and  flat  state.    Defendant  interposes  a  convex  shoe  which 
deliver*  the  fabric  strip  to  the  core  in  a  curved  or  U-shape.     The 
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curved  shoe  or  form  which  gets  the  latter  result  could  not  be  considered 
the  equivalent  of  the  flat  rollers  which  get  the  former  without  a  much 
greater  degree  of  liberality  than  is — at  the  best — ^permitted  by  the  state 
of  the  art. 

Claim  14  is  not  sufiiciently  t)rpical  to  justify  using  it  as  the  criterion 
of  infringement,  as  plaintiff  would  have  us  do ;  but,  if  it  were,  it  shows 
still  another  reason  why  plaintiff  must  fail.  It  calls  for  a  stock  roll, 
a  ring  core,  "a  radially  and  transversely  movable  support,  a  tread  form- 
ing roll  and  a  laterally  yielding  spinning  roll  for  passing  radially  over 
the  sides  of  the  tire  shoe  mounted  thereon,"  etc.  The  tire  shoe  is  not 
mounted  on  the  spinning  roll ;  the  clause  "for  passing  *  *  *  tire 
shoe"  is  parenthetically  descriptive,  and  the  claim  must  be  considered 
as  specifying  a  radially  and  transversely  movable  support  having 
mounted  thereon  a  tread  roll  and  a  spinning  roll.  Defendant  has  no 
one  support  carrying  these  two  rolls,  but  has  two  independent  sup- 
ports. One  is  movable  radially,  neither  transversely.  The  claim 
plainly  refers  to  the  revolving  turret,  when  it  says  "support,"  and  de- 
fendant has  nothing  equivalent. 

The  argument  for  plaintiff  takes  the  Seiberling  and  Stevens  inven- 
tion of  1903  and  the  State  improvements  of  19^  and  puts  them  to- 
gether as  constituting  one  pioneer  patent  dated  in  1903 ;  or,  stated  in 
another  way,  it  takes  the  large  public  acceptance  and  use  of  the  State 
patent  and  thereby  attributes  merit  to  the  Seiberling  and  Stevens  pat- 
ent, overlooking  the  undoubted  fact  that  the  first  reasonably  success- 
ful commercial  machine  was  that  of  Vincent,  who  intervened  between 
the  two.  It  goes  without  saying,  that  the  Seiberling  and  Stevens  pat- 
ent is  just  as  effective  in  denying  to  State  .the  position  of  pioneer  as 
if  it  had  not  happened  that  both  have  been  controlled  by  the  same  in- 
terests. 

We  are  told  that  the  centrifugal  force  disclosed  by  State's  opera- 
tion caused  the  unattached  skirts  of  the  fabric  to  fly  out  at  right  an- 
gles to  the  plane  of  the  core,  and  that  the  effect  of  the  spinning  tool 
slowly  advancing  against  this  skirt  was  to  produce  a  "hinging  and  fold- 
ing action"  which  was  novel  and  important.  We  are  not  impressed 
by  this  claim.  These  words  do  not  seem  very  appropriately  descrip- 
tive, but  the  action  which  takes  place  not  only  pertains  to  a  method 
or  process  rather  than  to  any  particular  mechanism,  but  it  was  more  or 
less  inherent  in  the  rapid  revolution  of  the  core  effected  by  older  means, 
and  in  the  use  of  any  spinning,  stitching  or  creasing  rollers.  It  is  not 
the  "hinging  and  folding"  but  the  radial  stretching,  and  the  resulting 
circumferential  contraction,  that  bring  about  the  desired  smoothness. 
It  is  possible  that  in  State's  particular  form  of  device,  with  his  spinning 
disc  at  its  "receding  angle,"  and  practically  tangential  to  the  core  cir- 
cumference at  the  point  of  contact,  there  will  be  enough  "hinging  and 
folding"  back  over  his  tool  to  produce  a  friction  which  would  cause 
more  stretch  than  could  the  mere  rolling  advance  of  the  disc  in  its 
helical  path ;  but  if  there  is  an  appreciable  effect  of  this  kind,  defendant 
does  not  have  it.  Defendant  gets  its  stretch  from  the  slip  or  wipe 
which  is  compelled  by  the  fact  that  the  spinning  disc  cannot  roll  un- 
obstructedly  in  its  own  plane — ^which  fact  results  from  its  inclination 
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toward  the  plane  of  the  core  axis.  This  very  inclination  puts  part  of 
the  disc  out  beyond  the  supposed  line  of  "hinging  and  folding,"  and 
prevents  a  fold  at  the  point  of  contact.  Centrifugal  force  is  not  men- 
tioned, in  State's  specification,  save  as  creating  an  obstacle  to  be  avoid- 
ed. Perfectly  successful  spinning  performed  in  court,  upon  a  slowly 
revolving  core,  demonstrates  that  the  outflying  skirts  are  not  essential. 
To  make  centrifugal  force  an  effective  basis  of  validity  in  the  State's 
patent  would  be  to  give  a  monopoly  of  the  spinning  process  or  of  rapid 
core  rotation ;  and  each  was  old. 

We  are  also  told,  and  upon  this  plaintiff  seems  to  place  great  reliance, 
that  Seiberling  and  Stevens  or  State — we  are  not  sure  which,  but  ap- 
parently by  some  kind  of  joint  action — discovered  and  accomplished 
for  the  first  time  such  a  distortion  of  the  fabric  meshes  as  gave  great 
strength  to  the  built-up  casing.  This  result  plaintiff's  counsel  denom- 
inates "the  rearrangement  of  the  reticulations"  and  "placing  the  threads 
in  geodetic  lines."  There  was  nothing  new  about  this.  On  the  con- 
trary, it  had  been  present  in  every  smooth  fabric  tire  casing  that  had 
ever  been  made  by  anybody.  As  we  pointed  out  in  the  early  part  of 
this  opinion,  it  is  inherent  in  shaping  a  fabric  to  an  irregular  surface. 
It  consists  in  the  fact  that  when  the  rectangular  mesh  is  expanded  on 
one  diagonal  axis  it  will  contract  upon  the  other.  Outside  of  tire  cas- 
ings themselves,  a  familiar  instance  is  the  shaping  of  canvas  to  cover 
the  hull  of  a  canoe.  Still  more  familiar  is  the  handkerchief  or  the  col- 
lar, unevenly  ironed.  This  discovery  by  plaintiff  or  his  counsel  was 
in  the  realm  of  nomenclature,  not  of  mechanics. 

The  decree  must  be  reversed,  and  the  record  remanded,  with  instruc- 
tions to  dismiss  the  bill. 


(257  Fed.  87) 

TAGGART  BAKING  CO.  v.  GREEN  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  7,  1919.    Rehearing 

Denied  March  4,  1919.) 

No.  2520. 

1.  Patbnts  •^=»102— Application — Verification  of  Claims. 

Claims  40  and  41  of  the  Green  patent.  No.  1,180,030,  inserted  after  the 
ori^nal  application  on  request  of  the  examiner  for  the  purpose  of  inter- 
ference, were  within  the  drawings  and  specifications  of  the  original  ap- 
plication, so  that  no  additional  verification  thereto  was  necessary. 

2.  Patents  ^=»328 — ^Validity  and  Infringement — Biscuit  Cutter. 

The  Green  patent,  No.  1,1S0,0;^0,  claims  29,  30,  40-45,  inclusive,  for  a 
biscuit  cutter,  especially  relating  to  pan  carrier  with  automatic  skip, 
which  could  be  adjusted  without  stopping  the  machine,  held  valid,  as 
.  disclosing  invention  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Suit  by  Thomas  L.  Green  and  another  against  the  Taggart  Baking 
Company  for  infringement  of  patent.     Decree  for  complainants,  and 

defendant  appeals.     Affirmed. 

■  - 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  iiey-Numbered  DigestB  A  Indexes 
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Tames  Love  Hopkins,  of  St.  Louis,  Mo.,  for  appellant 
ivaurence  A.  Janney  and  Osgood  H.  Dowell,  both  of  Chicago,  III^ 
for  appellees. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  The  patent  in  suit  deals  with 
a  complicated  biscuit  cutting  machine,  claims  29,  30,  40-45,  inclusive, 
being  involved  The  defenses  to  all  claims  are  invalidity  and  nonin- 
fringement. An  additional  defense  is  made  to  claims  40  and  41,  ap- 
pellant contending  that  these  claims  were  improperly  allowed:  (a) 
Because  applicant's  oath  thereto  is  lacking;  (b)  because  they  are  not 
supported  by  the  specifications.  These  objections  will  be  first  con- 
sidered. 

[1]  Green's  application  was  filed  February  20,  1909,  but  patent 
was  not  issued  until  April  18,  1916.  During  that  time  Allison  and 
Pinkney  filed  application  for  patent  (August  3,  1912)  and  letters  patent 
were  issued  September  29,  1914,  the  subject-matter  being  a  cracker- 
cutting  machine.  Its  claims  one  and  two  are  the  same  as  claims  40 
and  41.  Originally,  Green  asked  for  the  allowance  of  a  claim  nimi- 
bered  56,  covering  generally  the  same  matter  as  claims  40  and  41. 
Upon  an  interference  being  declared.  Green  was  required  to  present 
his  interfering  claim  or  claims  in  the  identical  words  of  Allison  and 
Pinkney.  Patentee  therefore  inserted  claims  40  and  41,  corresponding 
to  claims  1  and  2  of  Allison  and  Pinkney.  His  statement  in  support 
thereof  was  duly  sworn  to,  and  the  Patent  Office  ruling  went  to 
Green.  Allison  and  Pinkney  appealed  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  and  their  appeal  was  later  dismissed. 

An  examination  of  the  drawings  and  the  description  as  well  as  the 
proceedings  in  the  Patent  Office  and  other  evidence  convince  us  that 
a  sufficient  disclosure  to  support  these  claims  40  and  41  appeared  in 
the  original  application,  that  no  additional  verification  was  necessary, 
and  the  interference  proceeding  was  properly  decided  in  Green's  favor. 

Since  this  appeal  was  argued  our  attention  has  been  called  to  a  de- 
cision of  the  United  States  District  Court  for  the  Eastern  District 
of  Tennessee  in  a  case  entitled  J.  H.  Day  Co.  v.  Mountain  City  Mills 
Co.  et  al.,  257  Fed.  561.  Complainant  in  that  case  was  the  manu- 
facturer of  the  machine  used  by  the  Taggart  Baking  Company  in  the 
instant  suit,  while  defendant  was  the  user  of  the  machine  manufac- 
tured by  appellee.  The  Allison  and  Pinkney  patent,  heretofore  re- 
ferred to,  was  under  consideration  and  the  judge  in  disposing  of  the 
suit  said: 

"Allison  and  Pinkney  patent,  No.  1,112,184.  The  proof  was,  in  my  opinion, 
beyond  reasonable  doubt  that  Allison  and  Pinkney  were  not  the  first  and 
original  inventors  of  the  differential  pan-skip  mechanism  disclosed  in  claims 
1  and  2  of  the  Allison  and  Pinkney  patent  on  improvements  in  cracker-cutting 
machine,*  that  the  first  and  original  inventor  thereof  was  Thomas  L.  Green, 
♦  ♦  •  who  as  early  as  1909  invented  this  mechanism,  constructed  a  ma- 
chine, and  successfully  operated  it  at  Cardiff,  Wales,  The  result  thus  reached 
is  in  accordance  with  the  action  of  the  Patent  Office  in  awarding  the  claims 
in  suit  of  the  Allison  and  Pinkney  patent  to  Green  in  the  interference  pro- 
ceeding," etc. 
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It  also  appears  that,  after  the  ruling^  of  the  Patent  Office  in  the  in- 
terference proceeding,  Allison  and  Pinkney  filed  a  disclaimer  in  the 
Patent  Office,  but  limited  in  its  scope.  We  therefore  reject  appellant's 
special  attack  upon  these  two  claims. 

.  [2]  Invention, — Machines  such  as  described  in  the  patent  are  used 
in  the  manufacture  of  biscuits  and  crackers.  Speed  and  avoidance 
of  waste  are  their  chief  objects.  In  other  words,  bakers  require  a 
machine  that  will  turn  out  as  many  biscuits  as  possible,  all  of  any 
type  being  as  nearly  uniform  as  possible. 

The  patent  citations  contain  many  illustrations  of  machines  designed 
to  accomplish  this  result,  some  of  which  have  been  used  with  more  or 
less  success.  Green  attacked  the  problem  by  providing  means  to  avoid 
stops  and  delays  for  adjustments. 

The  ordinary  biscuit  cutting  machine  requires  a  continuous  sheet  of 
dough,  carried  upon  a  driving  apron  under  a  reciprocating  cutter  which 
at  every  reciprocation  cuts  out  a  row  of  biscuits.  As  the  apron  ad- 
vances, the  scraps  are  dropped  into  a  scrap  carrier,  and  the  biscuits  are 
conveyed  by  the  apron  to  a  point  called  the  delivery  end  of  the  apron, 
and  there  dropped  or  deposited  into  pans  which  are  successively 
moved  under  the  apron,  each  pan  coming  into  place  immediately  upon 
its  predecessor  being  filled. 

It  is  with  the  operation  of  this  pan  carrier  that  the  patent  in  suit 
primarily  deals.  The  pan  carrier  advances  each  pan  at  a  regular  rate 
and  receives  the  successively  dropped  rows  of  biscuits  until  the  pan 
is  full.  A  momentarily  accelerated  movement  of  the  pan  carrier  then 
occurs  so  that  the  succeeding  pan  is  brought  into  position  to  receive  the 
succeeding  row  of  biscuits.  This  acceleration  of  motion  is  termed  by 
the  witnesses,  "skipping."  It  is  highly  important  that  the  skipping 
should  occur  at  the  right  moment ;  otherwise,  there  will  be  "crippled" 
biscuits,  resulting  in  waste,  etc. 

Patentee  well  says  that  the  capacity  of  a  machine  depends  upon  the 
speed  and  accuracy  of  accomplishing  the  panning  operation. 


•*i 


'For  the  biscuits  must  not  pile  up ;  they  should  be  produced  and  deliyered 
no  faster  than  the  pans  can  take  them,  and  they  should  be  panned  properly 
to  avoid  cripples  and  wastes.' 


»» 


Green's  machine  employs  a  continuous  pan  feed,  and  counsel  claims 
that  it  was  the  first  high  speed  continuously  operating  machine  capable 
of  panning  the  entire  product  known  to  the  art.  Its  asserted  novel 
features  are: 

(a)  Contlnuons  pan  feed,  with  a  positive  gear  transmission  and  an  auto- 
matic skip  means  in  the  transmission. 

(b)  Its  automatic  pan  skip  is  provided  with  means  for  adjusting  the  skip 
relative  to  the  pans  without  stopping  the  machine. 

(c)  The  use  of  speed  change  gears  in  the  pan  feed  transmissions,  so  as  to 
adjust  the  panning  speed  to  the  rate  of  production  of  variously  sized  biscuits. 

If  Green's  machine  lives  up  to  the  asserted  claims  of  counsel,  there 
is  no  question  of  invention  involved,  and  we  need  only  consider  in- 
fringement, and  whether  the  claims  in  the  patent  cover  the  novelty  as- 
serted, and  no  more. 
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Appellant,  however,  denies  that  Green  is  the  first  to  produce  a 
machine  having  an  automatic  pan  skip  with  means  for  adjusting  the 
skip  relative  to  the  pan  without  stopping  the  machine,  and  cites  Ap- 
pleton's  Cyclopaedia  of  Applied  Mechanics,  volume  1,  pages  7-10, 
patent  to  Bleile,  No.  863,349,  patents  to  Carlson,  No.  661,008  and  No. 
670,383,  and  to  Ward,  No.  865,461,  and  others. 

While  we  may  well  take  notice  of  actual  disclosure  appearing  in  Ap- 
pleton's  Cyclopaedia  of  Applied  Mechanics,  published  in  1899,  the 
particular  pages  dealing  with  bread  and  biscuit  machinery,  we  cannot 
agree  with  appellant  in  the  conclusion  that  a  machine  anticipating 
Green's  machine  is  disclosed.  It  is  conceded  that  there  were  intermit- 
tent feed  types  of  pan  carriers  with  a  ratchet  and  pawl  drive  in  ex- 
istence prior  to  1909.  There  were  also  machines  having  continuous 
dough  feed  arrangements.  There  also  may  have  been  a  machine  in 
existence  capable  of  pan  skipping  and  employing  an  intermittent  pan 
feed.  But  we  conclude  that  the  article  referred  to  in  the  Cyclopaedia 
referred  to  a  continuous  sheet  of  dough  fed  to  the  rollers,  and  not  to 
a  machine  for  a  continuous  pan  feed. 

The  Bleile  patent  discloses  a  pan-skipping  device  for  a  biscuit 
machine,  but  it  is  clear  to  us  that  no  machine  is  described,  and  pat- 
entee did  not  intend  to  describe  a  machine,  wherein  a  readjustment 
of  the  position  of  the  pans  with  the  dough  might  occur  while  the  pan 
carrier  machinery  was  in  motion.    Bleile  says  in  his  specifications : 

'The  face  of  the  accelerating  deyice  is  made  the  fuU  width  of  the  pulley 
face  in  order  to  insure  the  friction  clutch  between  the  parts,  and  the  length 
of  time  this  clutch  shall  continue  can  be  very  readily  and  easily  adjusted  by 
the  set  screws  27  to  correspond  with  the  space  between  the  rear  edge  of  one 
pan  and  the  front  edge  of  the  next  succeeding  pan.** 

Of  course,  it  is  apparent  that  this  set  screw,  when  adjusted,  may 
well  have  the  effect  of  registering  the  skip  with  the  pans;  but  it  ut- 
terly fails  to  provide  the  means  Green  claims  to  have  provided,  namely, 
an  automatic  pan  skip  with  means  for  adjusting  the  skip  relative  to 
the  pans  without  stopping  the  machine.  The  set  screw  was  not  ad- 
justable when  the  machine  was  in  motion.  We  likewise  think  Green's 
claim  that  Bleile's  machine  did  not  possess  any  speed  change  gears 
is  well  taken. 

Ward's  machine  does  not  possess  a  pan-skip  mechanism,  within 
the  meaning  of  the  word  "skip"  as  here  used,  nor  is  the  speed  of  the 
carrier  relatively  adjustable  while  the  machine  is  in  motion.  Carlson's 
patent  differs  from  the  machine  in  question  for  the  added  reason  that 
the  pan  feed  transmission  is  not  provided  with  speed  change  gears. 

Appellant  likewise  confidently  relies  upon  a  machine  known  as  the 
Cincinnati  machine.  Green  charges  that  this  machine  is  a  fiction.  The 
court  heard  the  testimony  and  was  in  a  better  position  than  we  to 
determine  the  weight  to  be  given  to  the  testimony  bearing  upon  this 
machine.  The  sole  witness  who  testified  concerning  it  stated  that  it 
had  been  installed  some  13  or  14  years  previously,  that  it  had  remained 
complete  for  about  a  year,  and  that  some  parts  had  been  taken  off 
"because  the  witness  had  a  man  who  did  not  know  how  to  run  and 
operate  the  machine.     He  got  used  to  running  the  machine  without 
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any  pawls  but  one."  After  a  lapse  of  many  years,  and  shortly  before 
this  suit  was  tried,  parts  were  put  back  or  attached,  and  defendant's 
expert  witness  examined  it,  testifying  on  direct  examination  to  its 
complete  anticipation  of  Green's  machine.  There  is  certain  testimony 
tending  to  show  that  this  machine  was  not  adapted  to  skipping,  be- 
cause of  the  absence  of  lugs  on  the  carrier  chains.  Nor  does  the 
statement  of  the  original  operator  coincide  with  the  theory  of  the 
expert  as  to  the  purpose  or  use  of  a  hand  wheel  by  which  the  carrier 
was  relatively  adjusted  forward  or  backward  while  in  motion.  While 
witness  seemed  to  recognize  the  presence  of  a  hand  wheel  such  as 
was  referred  to  by  the  expert,  it  is  doubtful  if  it  served  or  was  capable 
of  serving  the  purpose  ascribed  to  it  by  the  expert. 

We  cannot  say  upon  this  testimony  the  court  erred  in  not  recog- 
nizing this  machine  as  an  anticipation  of  the  claims  of  the  present 
patent. 

Claim  29  probably  best  describes,  element  for  element,  the  entire 
combination  representing  appellee's  contribution  to  th^  art.  We  con- 
clude the  combination  is  supported  by  the  description,  involves  novelty, 
and  is  valid.  Claim  30  covers  in  the  combination  the  continuous  pan 
carrier,  together  with  the  specific  pan-skipping  mechanism  and  driv- 
ing means.  The  other  claims,  40-45,  cover  in  combination  the  means 
for  setting  the  pan  carrier  relatively  forward  or  backward.  Claim 
44  was  not  included  in  the  bill,  but  we  see  no  error  in  including  it  in 
the  decree. 

While  counsel  attacks  these  claims  individually,  he  fails  to  view  each 
combination  as  an  integer.  Some  of  the  patents  relied  on  as  an  antici- 
pation contain  only  single  elements  found  in  the  combination.  We  find 
the  combination  contains  elements  which  are  new,  and,  as  combina- 
tions, spell  invention. 

Infringement. — ^Little  need  be  said,  on  this  question.  The  con- 
test was  really  determined  in  the  Patent  Office  between  Allison  and 
Pinkney  and  Green.  Noninfringement,  if  it  exists  at  all,  must  be  due 
to  the  diflFerence  in  means  adopted  by  appellant  to  register  the  pan 
carrier  to  the  skip  while  the  machine  is  in  motion.  Each  macEine  is 
provided  with  a  hand  wheel  adjustment  in  the  transmission  between 
the  skip  mechanism  and  the  pan  carrier.  The  sole  difference  is  found 
in  the  mechanism  that  intervenes  between  the  hand  wheel  and'  the 
pan  carrier.  Appellant  claimed  that  Green's  wheels  must  be  discon- 
nected from  his  driving  means  to  effect  an  adjustment,  and,  so  dis- 
connected, independent  power  transmission  means,  operable  and  driven 
by  hand  only,  are  provided,  while  in  defendant's  machine  the  man- 
ually operated  means  consist  of  bevel  gears,  whose  rolling  motion 
around  the  gear  60  is  produced  by  the  hand  wheel  80,  the  gears  be- 
ing in  the  power  transmission. 

To  answer  this  contention,  we  must  examine  the  claims,  where 
we  find  no  such  limitation  to  the  element  there  described  as  would 
defeat  infringement  because  of  this  difference.  This  element  in 
claim  40  reads : 

''Means  for  setting  said  conveyer  relatively  forward  or  backward  while  in 
motion." 
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In  claim  41  it  reads : 

"Manually  operated  means  for  accelerating  or  retarding  the  movement  of 
said  conveyer  for  the  purpose  of  registering  the  pans  with  the  skip." 

As  the  examiner  in  the  Patent  Office  well  observed : 

"Counts  1  and  2  (being  claims  40  and  41  in  the  Green  patent)  are  not  neces- 
sarily limited  to  a  construction  where  the  normal  driving  mechanism  for  the 
conveyer  continues  in  action  after  the  means  are  put  into  operation." 

"While  in  motion"  refers  generally  to  the  machine.  True,  the 
pan  carrier,  too,  is  in  motion.  To  advance  the  carrier,  the  "manually 
operated  means"  are  used — simply  by  causing  the  "spring-pressed 
pawl"  to  engage  the  teeth  of  the  gear.  The  operator  turns  the  hand 
wheel  and  causes  the  carrier  to  move  faster  than  it  ordinarily  drives 
when  acceleration  is  desired,  and  slower  if  the  operator  wishes  to 
retard  the  movement  of  the  carrier.  Nor  does  the  use,  in  the  specifi- 
cations, of  the  word  "independently,"  referring  to  this  motion,  limit 
appellee  in  construing  these  claims.  The  manual  means  act  "inde- 
pendently" so  far  as  acceleration  or  retardation  is  concerned,  even 
though  the  driving  means  of  the  machine  be  attached  or  unattached. 
Acceleration  as  such  is  obtained  independently  of  the  machine  provided 
means  for  driving  the  pans.  It  is  obtained  by  the  man-operated  hand 
wheel.  This  is  so  in  Green's  patent  machine,  and  it  is  true  of  the 
infringing  machine.  In  both  instances  a  continuously  nmning  machine 
is  provided  with  a  hand  wheel,  by  which  the  operator  can  quickly 
adjust  the  pan  carrier  forward  or  backward  without  stopping  the 
machine. 

The  defense  of  noninfringement  of  these  claims  really  goes  to 
the  question  of  the  ruling  of  the  Patent  Office  in  allowing  Green  to 
insert  them  in  his  patent  rather  than  to  the  question  of  examining 
appellant's  machine  to  ascertain  whether  it  comes  within  the  language 
of  the  claims.  Appellant  constructed  its  machine  under  the  Allison 
and  Pinkney  patent.  Claims  1  and  2  of  that  patent  are  identical  with 
claims  40  and  41  of  Green's  patent.  If  Green  was  entitled  to  these 
two  claims,  it  would  ordinarily  follow  that  a  machine  constructed 
under  the  former  patent  would  infringe  the  latter. 

Such  differences  as  appear  do  not,  we  think,  avoid  infringement 
Concluding,  as  we  do,  that  the  Patent  Office  was  correct  in  its  ruling, 
we  also  conclude  there  was  infringement. 

The  decree  is  affirmed. 
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UNITED  STATES  SLICING  MAOH.  CO.  v.  WOLF,  SAYER  &  HELLER,  Inc. 

(Circnit  Court  of  Appeals,  Seventh  Circuit     January  7,  1919.) 

No.  2611. 

Patents  ^=»328 — Intbinoement— Shakpeneb  fob  Meiat-Slioing  Machines- 
Successive  Movements. 

The  Stuckart  patent,  No.  1,089,210,  for  a  sharpening  device  on  meat- 
slicing  machines,  by  "successive"  movements  to  bring  one  grinder  against 
the  bevel  edge,  which  requires  more  sharpening,  and  then  to  take  such 
grinder  out  of  engagement  with  such  edge  and  bring  the  other  grinder 
against  the  flat  edge,  held  not  infringed  by  a  sharpener  to  grind  both 
edges  at  the  same  time,  with  a  stronger  spring  against  the  grinder  for 
the  bevel  side,  though  the  grinder  for  the  bevel  edge  comes  in  contact 
slightly  before  the  other,  and  can  he  stopped  there. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  United  States  Slicing  Machine  Company  against  Wolf, 
Sayer  &  Heller,  Incorporated.  Decree  for  defendant  (243  Fed.  412), 
and  plaintiff  appeals.    Affirmed. 

Frank  T.  Brown,  of  Chicago,  111.,  for  appellant 
Max  W.  Zabel,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellant's  suit  on  the  Stuckart  patent, 
No.  1,039,210,  September  24,  1912,  for  a  sharpening  device  on  meat- 
slicing  machines,  was  dismissed  on  the  ground  that  appellee's  sharpener 
does  not  infringe. 

Slicing  machines  and  various  sharpening  devices  were  old.  In  the 
standard  machine  a  rotary  steel  disk,  slightly  dished,  is  the  slicer. 
The  concave  side  terminates  in  the  flat  face  of  the  cutting  edge ;  the 
convex  side,  in  the  bevel  face.  The  bevel  face  requires  more  grind- 
ing, as  the  flat  face  should  be  kept  flat.  On  the  flat  face  nothing  is 
required  but  grinding  away  the  burr  or  wire  edge  caused  by  grinding 
the  bevel.  Prior  machines  had  sharpening  means  consisting  of  two 
grinders  which  normally  were  held  away  from  the  knife  and  which 
by  movement  of  a  lever  were  thrown  into  contact  with  the  bevel  and 
flat  faces  at  the  same  time.  Stuckart  described  an  improved  means 
in  which  one  grinder  was  brought  against  the  bevel  face  first,  and 
then,  after  the  bevel  face  was  ground  and  while  the  grinder  on  that 
side  had  no  farther  movement  toward  the  knife,  the  other  grinder 
was  independently  brought  against  the  flat  face.  In  the  Patent  Office 
Stuckart  distinguished  his  device  from  the  prior  art  by  pointing  out 
that  the  movements  of  his  grinders  were  "individual  and  successive." 

On  this  disclosure  Stuckart  claimed : 

"In  a  device  for  sharpening  the  rotary  circular  knife  of  a  slicing  machine, 
the  combination  of  a  sharpener  movable  into  and  out  of  engagement  with 
the  baclt  of  the  knife,  a  sharpener  movable  into  and  out  of  engagement  with 
.  the  front  of  the  knife,  and  means  for  causing  such  movements  to  be  suc- 
cessive." 


^9For  other  casen  see  same  topic  &  KEY-NUMBER  in  all  Ker-Numbered  Digests  «  Indexes 
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Appellee's  sharpener,  like  those  of  the  prior  art,  has  two  grinders 
on  one  support.  When  the  lever  is  in  one  of  its  locked  positions,  the 
giinders  are  held  away  from  the  knife.  When  the  lever  is  in  the 
only  other  locked  position  that  is  provided,  the  grinders  come  into 
contact  with  the  two  faces  with  intended  and  practical  simultaneity. 
On  the  bevel  side  a  strong  spring  gives  hard  grinding,  and  on  the  flat 
side  a  weak  spring  gives  light  grinding;  but  both  at  the  same  time. 
Thus  used,  appellee's  device  obviously  does  not  infringe. 

But  appellant  proved  a  use  in  a  meat  shop  wherein  the  lever  of 
appellee's  sharpener  was  stopped  at  a  point  between  the  "oflE"  and 
"on"  notches.  When  the  lever  is  at  such  intermediate  point  one 
grinder  contacts  with  the  bevel  face  while  the  other  is  still  away  from 
the  flat  face,  and  when  the  lever  is  moved  farther  to  the  "on"'  posi- 
tion both  grinders  are  in  contact  with  the  knife.  No  evidence  was 
offered  that  appellee  advised  or  knew  of  such  use,  which  is  contrary 
to  its  witnesses'  sworn  statement  of  intended  operation.  But  even 
such  use  cannot,  in  our  judgment,  be  counted  as  an  infringement. 

When  appellee's  lever  is  stopped  at  an  intermediate  point,  the  strong 
spring  holds  one  of  the  grinders  against  the  bevel  face.  When  the 
lever  is  moved  farther  on,  so  that  the  other  grinder  contacts  with  the 
flat  face,  the  first  grinder  is  still  strongly  held  against  the  bevel  face. 
Thus  the  first  and  solitary  grinding  of  the  bevel  face  is  ground  over, 
and  the  actual  sharpening  is  the  result  of  the  joint  and  synchronous 
action  of  the  two  grinders. 

Appellee's  sharpener  is  that  of  the  prior  art,  with  the  addition  of 
the  contrastingly  tensioned  springs.  Probably  no  sharpener  of  that 
type  was  ever  built,  or  ever  could  be,  in  which  the  two  grinders  would 
touch  the  sides  of  the  knife  with  exact  mathematical  simultaneity 
So  every  owner  of  an  old  sharpener  would  be  found  guilty  of  in- 
fringement on  proof  that  in  use  the  one  grinder  bore  against  the 
bevel  face  before  the  other  touched  the  flat  face,  if  such  "successive" 
movements  were  within  Stuckart's  monopoly.  Of  course  the  claim 
cannot  be  allowed  to  have  that  retroactive  grasp.  "Successive,"  in 
Stuckart's  combination,  must  be  held  to  apply  to  those  movements 
of  the  two  grinders  that  are  separate  and  independent  of  each  other 
in  time  and  place. 

The  decree  is  affirmed. 
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JOSEPH  HALSTED  CO.  v.  UNITED  STATES  FIRE  ESCAPE  COUNTER- 
BALANCE CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  8,  1919.) 

No.  2571. 

Patents  C=»328 — Infringkment — Fibe  Escape. 

The  Cowles  patent,  No.  705,042,  claims  1  and  2,  for  Improved  fire 
escape,  held  infringed  by  ladder  which  used  the  same  means  to  effect  one 
of  the  several  purposes  which  it  affected  in  the  patented  ladder;  but 
claim  3  of  the  same  patent  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  by  the  United  States  Fire  Escape  Counterbalance  Company 
against  the  Joseph  Halsted  Company  for  infringement  of  three  claims 
of  a  patent.  Decree  for  complainant  (246  Fed.  947),  and  defendant 
appeals.  Decree  modified,  so  far  as  it  adjudged  infringement  of  claim 
3,  and,  as  modified,  affirmed. 

John  W.  Hill,  of  Chicago,  111.,  for  appellant. 
Frank  T.  Brown,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  A  statement  of  the  character 
and  scope  of  this  patent  and  a  description  of  the  infringing  fire  escape, 
as  well  as  a  carefully  prepared  opinion  by  Judge  Sanborn,  appears  in 
246  Fed.  947.  In  view  of  the  description  there  appearing,  it  is  unneces- 
sary for  us  to  deal  with  more  than  one  question,  that  of  infringement 
by  the  Sm3rth  fire  escape. 

Appellant's  principal  attack  on  the  decree  arises  out  of  the  defense 
of  noninfringement,  so  far  as  it  relates  to  the  ladder  which  it  built  on 
the  Smyth  building.  Agreeing,  as  we  do,  with  the  conclusions  of  the 
District  Judge,  we  will  briefly  consider  this  phase  of  the  case.  Much 
of  the  difficulty  in  determining  this  question  is  due  to  the  use,  by  ex- 
pert witnesses  and  others,  of  the  words  "torsional'*  and  "rigidity."  Ap- 
pellant claims  that  its  ladder  has  no  torsional  member,  such  as  is  re- 
ferred to  in  claim  No.  3.  In  fact,  it  claims  its  ladder  is  rigid,  and  a 
torsional  member  is  required  only  in  a  flexible  ladder.  In  other  words, 
appellant  claims  that  the  Cowles  patent  does  not  cover  a  ladder  that 
is  braced  or  stayed  so  as  to  be  rigid. 

It  s^ems  to  us  too  much  emphasis  is  placed  upon  the  strict  defini- 
tion of  words  used  by  witnesses,  as  distinguished  from  the  real  mean- 
ing of  the  witnesses  who  testified.  For  example,  rigidity  in  a  ladder 
is  necessarily  a  relative  term.  The  longer  the  ladder,  and  the  fewer 
and  less  effective  the  braces,  the  greater  the  flexibility,  the  less  the 
rigidity.  The  size  and  character  of  the  material  may  also  affect  its 
rigidity.  Likewise  the  "device  for  aiding  in  the  support  of  the  other 
side  thereof  and  mechanism  co-operating  with  said  last-mentioned  sup- 
porting device"  may  well  be  said  to  describe  a  "torsional  member," 

^=»For  other  cases  see  same  topic  A  KEY-NUMBBR  in  ail  Key-Numbered  Digests  &  iDdexes 
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as  well  as  "means  for  twisting  the  rod,"  and  this  member  would  nev- 
ertheless add  to  the  ladder's  rigidity. 

Appellant's  "sleeve,"  which  passes  from  the  outside  to  the  inner 
side  of  the  ladder  and  constructed  in  the  manner  disclosed  by  the  tes- 
timony, appears  to  us  to  be  the  mechanical  equivalent  of  element  3  in 
claims  1  and  2,  regardless  of  whether  the  witness  calls  it  "a  torsional 
member"  or  "an  anti-torsional  rod."  It  is  worthy  of  notice  that  no- 
where in  the  claim  does  patentee  refer  to  this  element  as  a  "torsional 
rod."  The  only  place  where  the  word  "torsional"  appears  is  in  claim 
3,  and  there  patentee  speaks  of  a  "rod  subject  to  torsional  strain." 
The  Patent  Office,  speaking  of  the  Seymour  patent,  which  appellant 
claims  it  followed,  and  referring  particularly  to  this  sleeve  says:  "It 
is  rather  the  rigidity  of  the  sleeve  which  is  its  distinguishing  character." 
Of  course,  the  sleeve  itself  was  rigid,  and  it  imparted  to  the  ladder 
added  rigidity.  Each  step  in  the  ladder  contributed  likewise  to  its 
rigidity. 

But  appellant  trespassed  on  patentee's  rights  when  it  adopted  the 
means  that,  incidentally  perhaps,  added  rigidity  to  its  ladder,  but 
clearly,  and  as  we  think  purposely,  provided  a  supporting  device  for 
the  otiier  side  of  the  ladder,  just  as  was  described  by  Cowles  in  his  pat- 
ent. Rigidity  as  such  was  obtainable  in  many  ways.  If  it  was  rigidity 
alone  that  appellant  sought,  it  was  most  unfortunate  in  adopting  the 
means  pre-empted  by  appellee.  Results,  other  than  rigidity,  which  the 
testimony  indicated  were  extremely  desirable,  were  accomplished  by 
these  means  which  Cowles  covered  by  his  patent,  and  appellant  cannot 
well  complain  when  adjudged  a  trespasser  for  using  this  one  "means" 
or  its  equivalent,  out  of  the  dozens  that  were  open  to  him. 

The  experiments  made  by  plaintiflF's  expert  witnesses  with  the  Sm)rth 
structure  prove  only  too  conclusively  that  the  "sleeve"  which  appellant 
used  served  the  same  object  and  was  for  the  same  purpose  as  the 
"means  for  supporting  the  other  side  thereof"  described  and  defined 
in  the  Cowles  patent. 

By  reason  of  the  particular  "means  for  supporting  the  other  side 
thereof"  described  in  the  third  claim  of  the  patent,  we  conclude  there  is 
no  infringement  thereof  disclosed  by  appellant's  fire  escape  constructed 
on  the  Smyth  building. 

The  decree  is  modified,  so  far  as  it  adjudges  appellant  to  have  in- 
fringed claim  3  of  the  patent  by  the  so-called  Smyth  structure,  and,  as 
modified,  is  affirmed,  with  costs. 


INTERSTATE  BUSINESS   MEN ^8  ACC.  ASS'n  Y.  LBSTBB  809 

(257  Fed.  225) 

INTERSTATE  BUSINESS  MEN'S  ACC.  ASS*N  OP  DBS  MOINES,  IOWA,  T. 

LESTER.  • 

(Circuit  Ck>iirt  of  Appeals,  Eighth  C!irciiit    April  7,  1919.) 

No.  620i. 

L  Insurance  ^=^453 — Accident  Insubanci — Changs  of  Occupation — "Oc- 
cupation OF 'Physician  and  Suboeon." 

A  physician,  who  at  the  time  of  insurance  and  of  his  death  was  in  the 
general  pracf!^,  and  was  also  a  medical  officer  in  the  state  National 
Guard,  with  the  rank  of  major,  and  who  on  the  day  he  was  killed,  after 
visiting  his  patients,  had  gone  out,  as  surgeon  only,  with  a  detachmoit 
of  the  guard  which  was  on  emergency  service  at  the  town  of  his  residence 
during  a  strike,  held  to  have  been  "engaged  In  tiie  occupation  of  physi- 
cian and  surgeon,"  within  the  terms  of  the  policy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Occupation.] 

2.  Insurance  ^=»453 — Accident  Insueancb — Celange  of  Occupation. 

To  constitute  a  change  of  occupation  from  that  specified  in  a  life  or  acci- 
dent policy,  it  must  be  abandoned  and  s<Hne  other  calling  adopted. 

S.  Insurance  ^5>146(3) — ^Accident  Insurance — Construction  of  Poliot — 
Exceptions  from  Risk. 

If  the  language  of  a  life  or  accident  policy  does  not  express  an  ex- 
ception, when  fairly  interpreted,  the  courts  will  not  write  an  exception 
into  it  by  Interpretation,  for  the  purpose  of  exempting  the  insurer  from 
liability  after  death  or  accident. 

4.  Insurance  ^s»455 — ^Accident  Insurance — Risks — Exposure  to  Injury  or 

Death. 

If  a  person  holding  a  policy  Insuring  him  against  accidental  injury  does 
something  which  culpably  provokes  or  induces  Uie  act  causing  his  in- 
Jury  or  death,  then  the  result  is  not  accidental ;  but,  if  he  is  wholly  free 
from  culpability  himself,  the  result  is  accidental  as  to  him,  though  it  may 
have  been  within  the  deliberate  intent  of  the  aggressor. 

5.  Insurance  ^=»455 — ^Accident  Insurance — Death  from  Accident — ^"Acci- 

dental Death." 

The  death  of  a  physician,  who  was  a  medical  officer  in  a  National  Guard 
regiment,  and  who  was  shot  and  killed  while  performing  his  duty  as  such 
officer  with  a  detachment  of  the  guard  detailed  to  preserve  order  during  a 
strike,  held  accidental,  within  the  meaning  of  an  Insurance  policy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accident;    Accidental.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  Edith  A.  Lester  against  the  Interstate  Business  Men's  Ac- 
cident Association  of  Des  Moines,  Iowa.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Aifirmed. 

Robert  M.  Haines,  of  Des  Moines,  Iowa  (S.  D.  Bishop,  of  Lawrence, 
Kan.,  and  Dunshee,  Haines  &  Brody,  of  Des  Moines,  Iowa,  on  the 
brief),  for  plaintiff  in  error. 

Henry  H.  Asher  and  M.  A.  Gorrill,  both  of  Lawrence,  Kan.,  for  de- 
fendant in  error. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 

District  Judge.* 

- 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Picests  ft  Indexes 
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AMIDON,  District  Judge.  This  action  was  brought  by  the  plain- 
tiff, Mrs.  Lester,  against  the  Insurance  Association,  as  defendant,  to 
recover  on  an  accident  policy  covering  the  life  of  her  husband.  Dr. 
Pliny  P.  Lester.  The  policy  insured  him  "while  he  is  engaged  in  the 
occupation  of  a  physician  and  surgeon  *  *  *  in  case  of  death  ef- 
fected directly  and  independently  of  any  other  contributing,  concurring 
or  intervening  cause,  by  external  violent  and  accidental  means."  When 
the  insurance  was  taken  out,  in  January,  1913,  and  at  the  time  of  his 
death.  Dr.  Lester  was  engaged  in  the  practice  of  his  profession  at  Wal- 
senburg,  in  the  state  of  Colorado,  which  is  one  of  the  important  towns 
in  the  district  covered  by  the  mining  operations  of  the  Colorado  Fuel 
&  Iron  Company.  He  was  also  a  member  of  the  National  Guard  of 
Colorado,  holding  the  rank  of  major,  and  assigned  to  the  medical  corps. 
During  the  fall  of  1913,  and  the  winter  and  spring  of  1914,  the  em- 
ployes of  the  Colorado  Fuel  &  Iron  Company  were  engaged  in  a  strike, 
which  for  months  assumed  the  form  of  belligerent  opposition  to  the 
authorities  of  the  state.  The  Governor  called  the  National  Guard  into 
service  to  protect  life  and  property  in  the  district.  Dr.  Lester  joined 
his  company  as  a  part  of  its  medical  corps.  He  was  not  otherwise  con- 
nected with  the  military  operations.  He  was  equipped  with  no  gun  or 
sword.  The  only  weapon  upon  his  person  was  a  pistol,  which  he 
carried  in  his  pocket.  He  wore  the  insignia  of  the  Red  Cross,  and  his 
work  was  confined  to  caring  for  the  sick  and  wounded.  At  times  his 
service  seems  to  have  taken  him  away  from  his  home  town.  Part  of 
the  time  he  was  at  Ludlow,  but  at  the  time  of  his  death  he  was  stationed 
at  Walsenburg,  and  was  engaged  there  in  the  practice  of  his  profes- 
sion, and  at  the  same  time  performing  such  duties  as  were  necessary 
in  connection  with  the  military  force  that  was  located  in  the  city, 
numbering  about  600  men.  On  the  morning  of  April  29,  1914,  he  vis- 
ited a  number  of  his  patients  in  Walsenburg,  professionally.  He  then 
went  with  a  small  detachment,  consisting  of  30  men,  to  a  point  a  few 
hundred  yards  from  the  city;  the  force  having  been  sent  out  to  recon- 
noitre and  resist,  if  necessary,  the  activities  of  strikers  who  were  in  the 
foothills  or  mountains  near  the  town.  The  lieutenant  of  this  force  was 
wounded.  Dr.  Lester  had  just  finished  dressing  his  wound,  and  was 
down  on  his  hands  and  knees  in  a  railroad  cut  observing  some  men 
through  his  field  glass,  to  decide  whether  they  were  strikers  or  soldiers. 
He  was  shot,  and  died  almost  instantly. 

The  case  was  tried  in  the  lower  court  before  a  jury,  but  at  the  con- 
clusion of  the  evidence  motions  were  made  by  both  parties  for  a  direct- 
ed verdict.  The  jury  was  excused,  pursuant  to  written  stipulation,  and 
the  case  submitted  to  the  judge  for  decision.    He  found  in  favor  of  the 

flaintiff,  and  entered  judgment  for  the  full  amount  of  the  policy.    The 
nsurance  Association  brings  error  to  review  that  judgment. 

In  the  trial  court  and  here  the  case  turns  wholly  upon  two  questions : 
(1)  Was  Dr.  Lester  at  the  time  of  his  death  "engaged  in  the  occu- 
pation of  a  physician  and  surgeon"  ?  (2)  Was  his  death  effected  wholly 
by  "accidental  means"? 

[1  ]  In  our  judgment  the  first  question  is  answered  by  the  stipulation 
of  facts,  which  was  signed  by  the  parties.    It  reads  as  follows : 
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•"It  Is  agreed  and  hereby  stipulated  by  and  between  the  parties  to  this  ac- 
tion that  the  Insured,  Dr.  P.  P.  Lester,  was  on  the  17th  day  of  January,  1913 
[the  date  of  the  policy],  a  resident  of  Walsenburg,  Colo. ;  that  at  that  time  his 
<mly  occupation  was  that  of  a  physician  and  surgeon,  and  that  his  duties  were 
fully  described  as  those  of  'general  practice* ;  that  he  continued  In  the  general 
practice  of  medicine  and  surgery  in  and  about  Walsenburg,  Colo. ;  and  that  on 
the  morning  of  April  29,  1914,  he  called  professionally  and  rendered  pro- 
fessional services  to  several  of  his  patients  in  the  vicinity  of  Walsenburg. 

**It  is  further  agreed  and  hereby  stipulated  that  the  said  Dr.  P.  P.  Lester  was 
on  the  ITth  day  of  January,  1913,  a  surgeon  in  the  medical  corps  of  the  Colo- 
rado National  Guard,  and  continued  to  be  such  until  the  time  of  his  death,  at 
which  time  he  held  the  rank  of  major,  and  was  performing  the  duties  of  a 
surgeon  in  the  said  medical  corps  of  the  Colorado  National  Guard;  that  at 
all  the  times  above  mentioned  he  was  a  member  of  the- American  Red  Cross 
Society." 

This,  in  our  judgment,  shows  beyond  reasonable  controversy  that  Dr. 
Lester,  at  the  time  of  his  death,  was  engaged  in  the  occupation  of  a 
physician  and  surgeon.  This  is  the  showing,  not  only  of  the  stipulation, 
but  of  the  evidence. 

[2]  The  defendant  insists  that  the  language  of  the  policy,  when  fair- 
ly interpreted,  confined  Dr.  Lester  to  the  practice  of  his  profession 
in  the  ordinary  walks  of  civil  life;  that,  when  he  joined  his  company 
in  the  military  service  to  which  it  was  called,  he  changed  his  voca- 
tion and  became,  instead  of  a  physician  and  surgeon,  a  soldier.  We 
do  not  think  this  position  can  be  sustained  without  disregarding  the 
facts.  His  service  with  his  company  was  temporary.  He  was  called 
out  to  meet  an  emergency.  While  the  service  lasted  for  some  months, 
it  was  a  side  issue.  It  was  known  that  it  would  be  temporary,  and  was 
to  be  considered  as  answering  a  call  to  suppress  a  riot,  or  any  other 
temporary  engagement.  This  measures  the  term  of  the  service ;  but  we 
are  to  look  at  the  character  of  the  service  also.  Dr.  Lester  was  in  no 
way  engaged  in  the  military  activities  of  his  company.  His  services 
there  were  those  of  a  physician  and  surgeon.  He  continued  to  prac- 
tice his  profession  at  Walsenburg,  as  well  as  attend  to  the  needs  of 
his  company.  The  authorities  are  uniform  that  such  temporary  changes 
do  not  constitute  a  change  of  occupation  within  the  meaning  of  in- 
surance policies.  To  constitute  such  a  change  there  must  be  an  aban- 
donment of  the  vocation  specified  in  the  policy  and  the  adoption  of  some 
other  calling.  The  record  here  affirmatively  shows  that  there  was  no 
such  change;  on  the  contrary,  it  shows  that  Dr.  Lester  was  engaged 
on  the  very  morning  of  his  death  in  the  practice  of  his  profession  in 
the  community  where  he  resided,  and,  so  far  as  his  service  in  the  com- 
pany is  concerned,  it  shows  that  he  was  there  also  engaged  in  the  oc- 
cupation of  a  physician  and  surgeon,  and  had  been  practicing  that  pro- 
fession only  an  instant  before  his  death.  If  such  temporary  activities 
are  to  destroy  the  protection  of  insurance,  it  must  be  by  an  express 
provision  in  the  policy.  Such  exceptions  have  long  been  a  feature  of 
accident  contracts.  Their  omission  must  be  held  to  spring  from  de- 
liberate purpose. 

The  language  of  Judge  Hook,  speaking  for  this  court  in  Railway 
Mail  Association  v.  Dent,  213  Fed.  981,  983,  130  C.  C.  A.  387,  389 
(L.  R.  A.  1915A,  314),  is  equally  appropriate  here, 
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"So  many  and  varied  are  the  causes  of  accidental  injury  that  the  particular 
lan^age  employed  in  instruments  of  insurance  is  of  the  greatest  importance. 
A  word  added  or  omitted  may  alter  materially  the  scope  of  the  indemnity. 
Many  cases  like  the  one  at  bar  lie  close  to  the  border  line,  perhaps,  because  not 
definitely  in  mind  for  inclusion  or  exclusion ;  but  it  is  a  delicate  thing  for  a 
court  to  adopt  the  latter  course,  merely  upon  a  supposition  that  they  would 
Imve  been  excluded  in  terms,  had  they  been  thought  of.  The  insurer  most 
familiar  with  the  subject  chooses  the  words  of  his  undertaking,  and  it  is  not 
unliist  to  take  them  in  the  sense  conveyed  to  the  ordinary  reader,  nor  to 
hold  against  him  in  case  of  real  substantial  doubt." 

[3]  What  the  company  is  really  asking  us  to  do  is  to  amend  its  pol- 
icy, and  write  into  it  an  exception  to  the  effect  that,  if  the  insured 
should  engage  in  any  military  service  the  insurance  should  cease.  It 
urges  this  upon  the  ground  that  the  hazard  of  the  service  which  Dr. 
Lester  was  performing  was  so  much  greater  than  the  hazard  which 
attends  the  ordinary  life  of  a  physician  and  surgeon  that  the  court 
must  find  that  it  was  not  within  the  contemplation  of  either  party  to 
the  contract.  It  may  be  that,  if  the  subject  had  been  brought  clearly  be- 
fore the  minds  of  the  parties,  some  provision  would  have  been  made 
in  the  policy  with  respect  to  such  hazards.  But  for  the  court  to  amend 
the  policy,  and  write  into  it  by  interpretation  an  exception  which  is  in 
no  way  expressed  in  its  language,  would  violate  every  rule  with  which 
we  are  familiar  for  the  interpretation  of  insurance  contracts.  If  their 
language  does  not  express  an  exception,  when  fairly  interpreted,  the 
courts  have  uniformly  refused  to  write  an  exception  into  them  by  in- 
terpretation, for  the  purpose  of  exempting  the  company  from  liability 
after  death  or  accident.  It  is  a  rule  as  old  as  insurance,  and  has  been 
stated  and  enforced  in  countless  decisions,  that  such  instrimients  are 
prepared  by  the  company ;  they  have  been  the  result  of  long  develop- 
ment and  very  careful  cnoice  of  language.  If  the  language  is  open  to 
doubt,  the  doubt  will  be  resolved  in  favor  of  the  insured.  Here  the 
language  does  not  even  furnish  a  ground  for  doubt. 

In  so  far  as  vocation  is  a  factor  in  determining  the  hazard,  it  is 
based  upon  the  average  of  the  whole  class.  It  contemplates  that  each 
individual  will  in  the  course  of  his  life  necessarily  be  exposed  to  vary- 
ing degrees  of  hazard.  It  is  likewise  true  that  the  actuaries  recognize 
that  different  individuals  in  the  class  will  vary  greatly  in  the  extent  of 
hazard  to  which  they  are  exposed.  A  physician  practicing  his  profes- 
sion in  the  congested  districts  of  a  large  city,  for  example,  will  be  ex- 
posed to  many  hazards  to  which  a  physician  in  a  small  country  town 
will  not  be  subject.  All  of  these  matters,  however,  are  embraced  in  the 
general  average  of  hazards  of  the  class  of  physicians  and  surgeons.  If 
one  individual  at  one  time  is  exposed  to  a  largely  increased  hazard,  as 
Dr.  Lester  was  on  the  occasion  of  his  death,  others  will  be  exposed  to 
hazards  falling  greatly  below  the  average.  These  are  the  factors  upon 
which  the  insurance  is  based. 

Men  holding  accident  policies  do  not  have  to  enter  into  nice  calcula- 
tions to  determine  whether  they  are  stepping  into  a  field  of  greatly  in- 
creased hazard  or  not  in  following  their  vocations.  They  may  go 
about  their  course  of  life,  knowing  that  they  are  protected  by  their  in- 
surance, unless  they  enter  a  hazard  which  is  expressly  excepted  from 
their  policy. 
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The  parties  to  the  contract  here  had  under  consideration  the  subject 
of  exceptions.  It  provides  that  there  shall  be  no  liability  for  an  in- 
jury sustained  when  the  member  is : 

"(1)  Insane.  (2)  Not  in  the  present  fall  possession  and  normal  exercise  of 
all  his  faculties.   (3)  Engaging  in  any  act  in  violation  of  any  law  or  ordinance." 

The  fewness  of  exceptions  in  such  policies  is  constantly  urged  as  a 
ground  for  accepting  the  insurance  by  agents  and  solicitors.  To  add  to 
the  list  of  activities  which  should  forfeit  the  insurance,  after  accident 
or  death,  would  be  a  fraud  upon  the  insured.  The  uniform  holding 
of  the  courts  has  been  along  the  lines  which  we  have  stated.  The  law 
is  elementary,  and  we  cite  a  few  cases  which  illustrate  anfd  apply  the 
rules:  Gotfredson  v.  German  Com.  Ace.  Co.,  218  Fed.  582,  134  C.  C. 
A.  310,  L.  R.  A.  191 5D,  312 ;  Wildey  Casualty  Co.  v.  Sheppard,  61  Kan. 
351,  59  Pac.  651,  47  L.  R,  A.  650;  Union  Mut.  Ace.  Ass'n  v.  Frohard, 
134  111.  228,  25  N.  E.  642, 10  L.  R.  A.  383,  23  Am.  St.  Rep.  664;  Tay- 
lor V.  ni.  Com.  Men's  Ass'n,  84  Neb.  199,  122  N.  W.  41,  24  L.  R.  A. 
*(N.  S.)  1174;  Fox  v.  Masons'  Fraternal  Ace.  Ass'n,  96  Wis.  390,  71 
N.  W.  363 ;  Hess  v.  Pref.  Masonic  Mut.  Ace.  Ass'n,  112  Mich.  196,  70 
N.  W.  460,  40  L.  R.  A.  444;  Eggenberger  v.  Guar.  Mut.  Ace.  Ass'n 
(C.  C.)  41  Fed.  172. 

Was  Dr.  Lester's  death  "accidental"?  Whether  it  was  intended  by 
the  person  who  fired  the  fatal  shot  is  matter  of  conjecture.  That, 
however,  is  not  material.  The  word,  as  used  in  the  policy,  is  a  term 
of  art.  To  answer  the  question  we  must  consider  the  event  from  the 
point  of  view  of  Dr.  Lester.  Was  it  accidental  as  to  him?  Defendant 
says  it  was  not,  because  he  knowingly  and  consciously  exposed  himself 
to  the  very  hazard  which  caused  his  death,  and  must  have  contemplated 
such  a  result  as  a  natural  and  probable  consequence  of  the  service  in 
which  he  engaged.  It  is  insisted  that,  to  be  accidental  within  the  mean- 
ing of  the  policy,  the  result  must  have  been  "unforeseen  and  unex- 
pected." We  do  not  regard  this  view  as  sound,  either  in  law  or  upon 
principle.  Persons  protected  by  accident  insurance  may  incur  con- 
sciously hazards  which  may  result  in  their  injury  or  death  without 
forfeiting  the  insurance,  unless  the  policy  expressly  excepts  the  haz- 
ard. In  the  course  of  life  men  are  constantly  required  to  pass  into 
environments  of  greatly  increased  hazard.  They  may  do  that  know- 
ingly, and,  if  injury  or  death  results,  it  does  not  forfeit  their  insurance, 
unless  they  do  something  which  directly  and  immediately  contributes 
to  produce  the  act  from  which  their  death  or  injury  results.  For  ex- 
ample, for  several  years  past  there  have  been  districts  in  most  of  our 
large  cities  at  certain  seasons  of  the  year  in  which  there  have  been 
habitual  assaults  upon  peaceful  citizens  by  highwaymen.  Men  have 
been  well  aware  of  the  risks  of  going  upon  the  streets  in  such  dis- 
tricts alone.  They  may  have  been  so  far  conscious  of  the  risks  as  to 
arm  themselves  for  protection.  And  yet  any  peaceful  citizen,  who 
has  in  the  pursuit  of  business  or  pleasure  incurred  these  hazards,  is 
entitled  to  claim,  if  he  is  injured  or  killed  by  highwaymen,  that  as  to 
himself  the  result  is  accidental. 

[4]   So  it  is  not  true  that  simply  going  into  an  environment  of  great- 
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ly  increased  hazard,  with  conscious  knowledge  of  such  hazard,  will 
cause  injury  or  death  which  results  therefrom  not  to  be  accidental  with- 
in the  meaning  of  such  policies  as  we  have  before  us  here.  Even  in 
case  of  personal  encounter,  if  the  party  wounded  or  killed  is  wholly 
free  from  fault,  his  injury  or  death  is  accidental  within  the  meaning 
of  the  term  as  used  in  accident  insurance.  This  has  been  the  uniform 
holding  of  the  courts.  The  line  of  distinction  is  this :  If  the  party  does 
something  which  culpably  provokes  or  induces  the  act  causing  his  injury 
or  death,  then  the  result  is  not  accidental ;  but,  if  he  is  wholly  free  from 
culpability  himself,  the  result  is  accidental  as  to  him,  though  it  may 
have  been  within  the  deliberate  intent  of  the  aggressor. 

[5]  Within  this  rule  the  death  of  Dr.  Lester  was  clearly  accidental. 
He  did  nothing  to  provoke  or  induce  the  act  which  resulted  in  his  death. 
In  the  pursuit  of  duty  he  simply  exposed  himself  to  the  hazard  of  the 
service.  He  mav  have  contemplated  death  or  injury  as  possible,  or 
even  probable ;  but,  if  he  did,  this  would  not  take  him  out  of  the  pro- 
tection of  his  accident  insurance.  So  far  as  we  are  able  to  discover 
from  the  authorities  and  text-writers,  this  is  elementary  law  at  the 
present  time.  It  is  possible  to  build  up  an  argument  to  the  contrary 
only  by  catching  at  phrases  and  single  sentences,  and  separating  them 
from  the  real  scope  of  judicial  decision.  We  content  ourselves  with 
referring  to  a  few  of  the  many  cases  which  illustrate  and  enforce  the 
rule.  Ripley  v.  Railway  Pas.  Ass'n  Co.,  Fed.  Cas.  No.  11854;  Rob- 
inson V.  Mut.  Ace.  Ass'n  (C.  C.)  68  Fed.  825 ;  Talliaf erro  v.  Travel- 
ers' Prot.  Ass'n  of  America,  80  Fed.  368, 25  C.  C.  A.  494 ;  Lovelace  v. 
Travelers'  Prot.  Ass'n  of  America,  126  Mo.  104,  28  S.  W.  877,  30  L. 
R.  A.  209,  47  Am.  St.  Rep.  638 ;  State  Life  Ins.  Co.  v.  Ford,  101  Ark. 
513,  142  S.  W.  863;  Campbell  v.  Fid.  &  Cas.  Co.,  109  Ky.  661,  60  S. 
W.  492;  Supreme  Council  v.  Garrigus,  104  Ind.  133,  3  N.  E.  818,  54 
Am.  Rep.  298 ;  Union  Cas.  &  Surety  Co.  v.  Harroll,  98  Tenn.  591,  40 
S.  W.  1080,  60  Am.  St.  Rep.  873;  Travelers'  Prot.  Ass'n  v.  Fawcett, 
56  Ind.  App.  Ill,  104  N.  E.  991 ;  Hutchcraft's  Ex'r  v.  Travelers'  Ins. 
Co.,  87  Ky.  300,  8  S.  W.  570,  12  Am.  St.  Rep.  484;  Hutton  v.  States 
Accident  Ins.  Co.,  267  III.  267,  108  N.  E.  296,  L.  R.  A.  191 5E,  127,  Ann. 
Cas.  1916C,  577 ;  American  Ins.  Co.  v.  Carson  (Ky.)  30  S.  W.  879. 

The  judgment  of  the  trial  court  is  clearly  right,  and  it  is  affirmed. 


(257  Fed.  230) 

STEBBINS  V.  SELIG. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit.    AprU  7,  1919.    Behearing  Denied 

May  31,  1919.) 

No.  5168. 

1.  Courts  «=>405(5) — CiRcurr  Courts  of  Appeals — ^Appellate  Jubisdiction 
—Case  Involving  Jurisdiction  op  Lower  Court. 

Where  the  jurisdiction  of  a  District  Court  depended  upon  whether  a 
paragraph  of  the  complaint  stated  a  cause  of  action  for  special  damages 
claimed  therein,  without  which  the  amount  Involved  was  below  the  juris- 
dictional limit,  a  writ  of  error  to  review  a  judgment  sustaining  a  de- 

^s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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mnrrer  to  snch  paragraph  and  dismissing  the  action  was  properly  taken 
to. the  Circuit  Ck>urt  of  Appeals. 

2.  Damages  ^=s>23 — Failube  to  Pebfoem  Oontbaot — Special  Damages  With- 
in COPTTEMPLATION  OF  PARTIES. 

In  an  action  for  breach  of  a  written  contract  by  defendant  to  drill  an 
artesian  well  and  install  a  pump  therein  for  irrigation  purposes,  damage 
to  a  rice  crop  on  land  which  the  well  was  intended  to  irrigate,  based  upon 
the  difference  between  the  rice  ctop  actually  raised  and  a  rice  crop  raised 
on  any  adjoining  land,  resulting  from  failure  to  perform  the  contract,  held 
not  recoverable  as  special  damages,  in  the  absence  of  any  provision  in  the 
contract  indicating  that  such  damages  were  contemplated  by  the  parties. 

Stone,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Action  by  Lewis  A.  Stebbins  against  A.  F.  Selig.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

L.  A.  Stebbins,  of  Chicago,  111.,  X.  O.  Pindall,  of  Little  Rock,  Ark., 
and  Paul  E.  Price,  of  Chicago,  111.,  for  plaintiff  in  error. 

Thomas  S.  Buzbee,  George  B.  Pugh,  and  Harvey  T.  Harrison,  all 
of  Little  Rock,  Ark.,  and  O.  M.  Young  and  John  M.  Wilson,  both  of 
Stuttgart,  Ark.,  for  defendant  in  error. 

Before  CARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

CARLAND,  Circuit  Judge.  The  plaintiff  in  error,  hereafter  plain- 
tiff, sued  the  defendant  in  error,  hereafter  defendant,  to  recover 
damages  for  the  breach  of  a  contract  in  writing,  entered  into  between 
the  plaintiff  and  defendant  on  June  22,  1916,  whereby  the  defendant 
in  consideration  of  $2,000  agreed  to  drill  an  irrigation  well  on  the 
Stebbins  farm,  near  Olena,  Ark.,  and  install  a  pump  therein  within 
20  days  from  date  of  contract.  The  complaint  set  out  the  contract, 
alleged  that  defendant  wholly  failed  to  perform  the  same,  and  that 
in  consequence  thereof  plaintiff  was  compelled  to  make  a  new  con- 
tract for  the  same  purpose  with  the  Layne  &  Bowler  Company,  at  a 
difference  in  cost  of  $675  over  and  above  what  the  well  and  pump 
would  have  cost  if  the  defendant  had  performed  his  contract.  The 
complaint  then  alleged  by  way  of  special  damage  as  follows : 

"(4)  Plaintiff  further  alleges  that  the  said  field  upon  which  the  defendant 
had  obligated  himself  to  sink  a  well  and  install  a  pump  as  aforesaid  was  a 
field  well  suited  for  the  growth  of  rice,  and  was  intended  and  was  in  fact 
used  for  the  cultivation  of  rice.  The  plaintiff  further  alleges  that  it  is  a  well- 
Imown  fact  that  rice  cannot  be  cultivated  successfully  unless  the  field  upon 
which  the  rice  has  been  sown  is  kept  flooded  by  a  constant  supply  of  water, 
and  defendant  well  knew  that  the  plaintiff  contemplated  using  the  said  field 
upon  which  the  defendant  had  agreed  to  sink  a  well  and  install  a  pump  as 
aforesaid  for  the  purpose  of  raising  and  cultivating  rice,  and  that  the  sole 
purpose  of  the  plaintiff  in  contracting  for  the  sinking  of  the  well  and  the  in- 
stallation of  a  pump  as  aforesaid  was  to  secure  a  constant  supply  of  water  for 
his  rice  crop.  Plaintiff  further  alleges  and  avers  that  the  said  defendant  was 
engaged  in  the  business  of  sinking  wells  for  rice  fields  and  for  no  other  pur- 
pose, and  had  been  engaged  in  said  business  for  a  great  many  years,  and  was 
thoroughly  familiar  with  the  rice-growing  industry,  and  by  reason  of  his  ex- 
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peiience  well  knew  that  rice  could  not  be  snccessfully  caltivated  unless  tbe 
field  upon  which  the  rice  has  b^n  sown  is  kept  flooded  by  a  constant  supply  of 
water,  and  that  the  direct  and  immediate  result  of  his  failure  and  refusal  to 
complete  a  well  and  install  a  pump  must  necessarily  be  grave  and  serious  dam- 
age to  the  rice  crop  of  the  plaintiff ;  and  the  plaintiff  further  alleges  and  avers 
that,  as  a  direct  and  proximate  result  of  the  failure  of  the  said  defendant 
herein  to  comply  with  the  said  contract  as  aforesaid,  the  rice  crop  upon  said 
land  became  and  was  greatly  damaged  and  injured,  because  of  the  inability  of 
the  plaintiff  to  inundate  said  lands  with  water  for  the  period  following  the 
date  on  which  said  defendant  agreed  to  complete  the  said  well  and  install  the 
said  pump  hereinbefore  referred  to,  and  the  time  within  which  the  said  Layne 
&  Bowler  Company  were  able  to  complete  their  said  well  and  install  their 
said  pump,  and  that  the  said  well  so  constructed  and  the  said  pump  installed 
by  the  said  Layne  &  Bowler  Cktmpany  was  and  is  of  the  same  general  kind  and 
character  as  that  which  the  defendant  herein  had  agreed  and  obligated  him- 
self to  construct,  erect,  and  install,  and  upon  its  completion  yielded  a  con- 
stant supply  of  water  per  minute  equal  to  the  amount  guaranteed  to  be  fur- 
nished by  the  said  well  and  pump  which  the  defendant  had  obligated  himself 
to  erect  and  construct. 

*'The  plaintiff  further  alleges  and  avers  that  the  sole  and  only  means  of 
flooding  or  inundating  the  said  fleld,  upon  which  the  defendant  had  agreed 
to  sink  a  well  and  install  a  pump  as  aforesaid,  was  by  means  of  said  weU 
and  pump  as  aforesaid,  and  the  said  defendant  well  knew  that  the  sole 
and  only  means  of  flooding  and  inundating  said  fleld  was  by  means  of  said 
well  and  pump,  which  he  had  agreed  to  sink  and  install  as  aforesaid,  and 
that  the  plaintiff  had  no  other  means  or  facilities  for  flooding  or  inundating 
said  fleld. 

"The  plaintiff  alleges  and  avers  that  the  lands  upon  which  the  def^idant 
had  agreed  to  sink  a  well  and  install  a  pump  as  aforesaid,  and  over  which 
the  waters  from  the  said  well  were  intended  to  flood,  and  which  were  in 
fact  flooded,  by  the  said  well  and  pump  subsequently  sunk  and  installed  by 
the  said  Layne  &  Bowler  Compflny,  as  hereinbefore  set  forth,  yielded  4.440 
bushels,  and  that  other  land  of  the  same  kind  and  character  and  of  the  same 
acreage,  which  was  properly  flooded  at  all  times  as  this  land  would  have 
been  had  not  the  defendant  wholly  neglected  and  refused  to  complete  his  con- 
tract, as  aforesaid,  yielded  rice  greatly  in  excess  of  this  land,  to  wit,  from 
3,200  to  5.600  bushels  more  of  rice. 

'The  plaintiff  further  alleges  and  avers  that  the  sole  and  only  reason  for 
the  difference  in  yield  between  the  said  fleld  upon  which  the  defendant  had 
agreed  to  slok  a  well  and  install  a  pump  as  aforesaid,  and  the  fleld  of  the 
same  acreage  hereinbefore  referred  to,  was  the  fact  that  the  said  fleld  upon 
which  the  said  defendant  had  agreed  to  sink  a  well  and  Install  a  pump  as 
aforesaid  was,  by  reason  of  the  failure  of  the  defendant  to  comply  with  his 
said  contract,  without  water  for  a  long  space  of  time,  to  wit,  10  days  from 
the  12th  day  of  July,  A.  D.  1916.  the  date  upon  which  the  said  defendant  had 
agreed  to  complete  the  said  well  and  pump  as  aforesaid,  until  the  plaintiff 
was  able  to  secure  the  completion  of  a  well  and  the  installation  of  a  pump  by 
the  said  Layne  &  Bowler  Company  as  hereinbefore  set  forth,  and  that  if  the 
said  fleld  upon  which  the  said  defendant  had  agreed  to  sink  the  said  well  and 
install  the  said  pump  as  aforesaid  had  been  properly  supplied  with  water 
from  the  12th  day  of  July,  A.  D.  1916,  as  aforesaid,  and  had  not  been  without 
water  for  a  long  space  of  time,  to  wit,  from  the  12th  day  of  July,  A-  D.  1916,  to 
the  22d  day  of  July,  A.  D.  1916,  the  date  upon  which  the  said  Layne  &  Bowler 
Company's  well  and  pump  as  aforesaid  were  completed  and  placed  in  opera- 
tion, to  wit,  10  days,  the  yield  of  the  said  fleld  upon  which  the  said  defendbBuit 
had  contracted  and  agreed  to  sink  a  well  and  install  a  pump  as  aforesaid,  would 
have  been  the  same,  or  nearly  so,  as  the  said  lands  hereinbefore  described, 
which  were  properly  supplied  with  water  at  all  times,  and  so  by  reason  of  the 
premises  the  plaintiff  lost  and  was  wholly  deprived  of  a  vast  quantity  of 
rice,  which  he  otherwise,  in  the  ordinary  course  of  events,  would  havp 
received,  except  for  the  failure  of  the  defendant  to  comply  with  his  said  con- 
tract as  aforesaid,  to  wit,  the  difference  between  the  average  yield  of  adjoinhig 
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rice  fields  of  the  same  acreage  and  character,  which  were  properly  supplied 
with  water  at  all  times,  and  the  said  field  upon  which  the  said  defendant  had 
wholly  neglected  to  sink  a  well  and  install  a  pump  as  afpresaid,  in  accord- 
ance with  his  agreement,  to  wit,  3,200  bushels  of  rice.  The  plaintiff  states 
that  the  fair  current  market  price  for  rice  of  the  kind  and  character  grown  on 
this  land.  In  the  month  of  October,  1916;  when  said  rice  was  threshed,  was 
$1.10  per  bushel.  Wherefore  the  plaintiff  says  that  he  was  damaged  in  the 
sum  of  $3,500,  the  fair  market  value  of  said  rice,  and  prays  Judgment  for  this 
amount." 

[1]  The  defendant  demurred  to  said  paragraph  4  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action  for  the  damages 
claimed  in  said  paragraph,  and  demurred  to  the  complaint  without 
said  paragraph  on  the  ground  that  it  did  not  state  a  cause  of  action 
within  the  jurisdiction  of  the  court.  The  court  below  sustained  the 
demurrer,  and,  the  plaintiff  electing  to  stand  upon  his  complaint,  the 
same  was  dismissed  for  want  of  jurisdiction.  On  this  state  of  the 
record,  cotmsd  for  defendant  suggests  that  plaintiff  ought  to  have 
gone  directly  to  the  Supreme  Court  by  virtue  of  section  238,  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1157  [Comp.  St.  §  1215]). 
We  are  of  the  opinion  that  the  case  was  properly  bi"ought  here,  because, 
conceding  there  was  a  question  of  jurisdiction  after  tiie  elimination  of 
paragraph  4,  resulting  from  the  fact  that  the  damages  claimed  would 
be  less  than  $3,000,  still  that  was  not  the  only  question  in  the  case, 
and  the  judgment  of  the  court  below  must  be  construed  in  our  opinion 
as  equivalent  to  a  holding  that  the  complaint  did  not  state  a  cause  of 
action.  R.  J.  Darnell  v.  I.  C.  Ry.  Co.,  225  U.  S.  243,  32  Sup.  Ct.  760, 
56  L.  Ed.  1072.  The  procedure  in  this  case  is  not  the  same  as  in 
Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S.  540,  23  Sup. 
Ct.  754,  47  L.  Ed.  1171,  hereafter  referred  to. 

[2]  In  the  case  last  mentioned  there  was  no  question  but  that  of 
jurisdiction.  The  litigated  question,  below  and  here,  was  and  is  wheth- 
er the  special  damages  alleged  in  paragraph  4  may  be  recovered  by 
reason  of  the  nonperformance  of  the  contract  by  the  defendant.  We 
have  no  doubt  of  our  jurisdiction.  In  considering  the  question  of  spe- 
cial damage  we  must  remember  that  the  contract  between  the  parties 
was  in  writing  and  contained  no  expression  as  to  what  the  damages 
should  be  in  case  either  party  wholly  failed  to  perform  it.  The  gen- 
eral rule  is  that  a  person  can  only  be  held  to  be  responsible  for  such 
consequences  as  may  be  reasonably  supposed  to  be  in  the  contempla- 
tion of  the  parties  at  the  time  of  making  the  contract.  Under  this 
rule  the  plaintiff  in  the  present  case  could  clearly  recover  in  the  proper 
forum  the  sum  of  $675,  which  he  alleges  was  the  excess  paid  to  the 
Layne  &  Bowler  Company  for  doing  the  same  work  that  the  defendant 
agreed  to  do.  Parties,  when  they  make  contracts,  contemplate  per- 
formance, not  breach ;  therefore  they  do  not  usually  say  anything 
about  consequences  in  case  of  breach  by  either  party.  In  this  situa- 
tion the  law  establishes  a  rule  by  which  it  may  be  determined  with 
reasonable  certainty  what  the  parties  would  have  said,  had  they  spoken 
in  their  contract.  Thus  arises  the  rule,  above  stated,  that  parties 
who  break  their  contracts  are  to  be  held  responsible  for  such  conse- 
quences as  may  be  reasonably  supposed  to  be  in  the  contemplation  of 
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the  parties  at  the  time  of  making  the  contract.  The  rule  being  thus 
established,  the  next  question  that  arises  is:  How  shall  it  be  de- 
termined what  the  consequences  were  which  the  parties  to  a  contract 
contemplated  when  they  entered  into  the  same?  It  has  been  decided 
that  these  consequences  may  be  shown  by  oral  evidence  when  the  con- 
tract is  in  writing.  It  has  also  been  decided  that  mere  notice  to  a 
seller  of  some  interest  or  probable  action  of  the  buyer  is  not  enough 
necessarily  and  as  matter  of  law  to  charge  the  seller  with  special 
damage  on  that  account,  if  he  fails  to  deliver  the  goods.  As  was 
said  by  Mr.  Justice  Willes  in  British  Columbia  Saw  Mill  Co.  v.  Nettle- 
ship,  L.  R.  3  C.  P.  499,  508 : 

**The  knowledge  must  be  brought  home  to  the  party  sought  to  be  charged, 
under  such  circumstances  that  he  must  know  that  the  person  he  contracts  with 
reasonably  beUeves  that  he  accepts  the  contract  with  the  special  condition  at- 
tached to  it." 

In  this  case  the  special  condition  would  be  that  defendant  entered 
into  the  contract  in  question,  knowing  that  the  plaintiff  reasonably  be- 
lieved that,  if  the  defendant  wholly  failed  to  perform  the  contract, 
he  would  be  liable  to  the  plaintiff  for  the  difference  between  the  value 
of  the  rice  crop  raised  upon  plaintiff's  land  and  the  value  of  the  rice 
crop  raised  upon  any  adjoining  land;  this  difference  amounting  in 
the  present  case  to  $3,500.  One  way  of  testing  whether  the  defend- 
ant contemplated  this  consequence  is  to  suppose  that,  had  defendant 
been  asked  to  agree  to  a  clause  in  the  contract  that  would  make  him 
liable  in  the  way  specified,  would  he  have  assented  to  the  same  ?  In  our 
judgment  there  can  be  but  one  answer  to  this  question :  He  would  not. 
The  foregoing  principles  of  law  are  fully  illustrated  and  sustained  by 
the  Supreme  Court  of  the  United  States  in  Globe  Refining  Co.  v.  Landa 
Cotton  Oil  Co.,  supra,  where  the  cases,  English  and  American,  axe 
cited. 

This  case  in  our  opinion  fully  sustains  the  ruling  of  the  trial  court. 
While  the  complaint  shows  that  the  defendant  was  in  the  business  of 
sinking  wells  for  the  irrigation  of  rice  lands,  and  knew  that  the  plain- 
tiff wanted  the  water  to  be  pumped  from  the  well  in  question  to  be 
used  for  the  growing  of  rice,  there  is  no  showing,  in  our  opinion,  that 
the  plaintiff  believed  or  contemplated,  or  that  it  was  in  the  contem- 
plation of  either  party,  that  if  the  defendant  failed  to  perform  the  con- 
tract within  20  days  he  would  be  liable  for  the  difference  in  value  be- 
tween the  rice  crop  of  the  plaintiff  and  any  rice  crop  raised  upon  any 
adjoining  land.  The  authorities  upon  the  question  of  damages  for  the 
breach  of  contracts  are  innumerable,  byt  in  the  view  we  take  of  the 
case  we  are  controlled  by  the  case  last  cited. 

We  have  considered  the  case  of  Harrington  v.  Blohm,  206  S.  W. 
316,  in  the  Supreme  Court  of  Arkansas.  It  is  not  a  parallel  case  to  the 
one  at  bar,  and  in  so  far  as  it  is  in  conflict  with  Globe  Refining  Co. 
V.  Landa  Cotton  Oil  Co.,  supra,  could  not  be  followed  by  us. 

The  judgment  below  is  affirmed. 

STONE,  Circuit  Judge,  dissents. 
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BROOKS-SCANLON  CO.  v.  ILLINOIS  CENT.  R.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  7,  1919.) 

No.  3285. 

L  SAuefl  ^=»79 — ^Ambiouitt  in  Oontbact — Undebstawding  of  Pabties. 

Where  the  application  of  the  facts  to  the  expression  "f.  o.  b.,"  used  in 
a  contract  of  sale,  was  a  matter  of  doubt  and  controversy,  it  was  a 
proper  subject  for  an  understanding  between  the  parties,  and,  such  an  un- 
derstanding having  been  reached,  it  was  not  in  conflict  with  the  effect  of 
the  letters,  but  merely  defined  the  application  of  the  expression. 

2.  Saxes  ^=5>88 — Meaning  of  Contbact — Question  fob  Jubt. 

In  a  railroad's  action  to  recover  from  the  seller  an  excess,  paid  under 
a  contract  whereby  lumber  was  purchased  "f.  o.  b."  its  rails,  issue  as  to 
the  understanding  of  the  parties  regarding  the  meaning  of  the  expres- 
sion '*f.  o.  b."  held  for  the  Jury  under  the  evidence. 

3.  Saxes  ^=»87(3)— Constbuction  of  Contbact  by  Pabties — Sxtfficienct  of 

Evidence. 

Evidence  held  to  warrant  Jury  in  finding  that  letters  "f.  o.  b."  were  ac- 
cepted by  both  parties  as  referring  alone  to  charges  connected  with  han- 
dling and  loading  the  sold  lumber  at  shipping  point,  and  as  not  having 
reference  to  charges  conditional  in  character  and  the  existence  of  wliich 
resulted  from  the  subsequent  action  of  the  buyer  railroad. 

4.  Saxes  €=»54 — Pbactical  Constbuction  of  Contbact — Selleb's  Right  to 

Accept. 

A  company  which  sold  lumber  to  a  railroad,  contracting  to  supply  it 
••f.  o.  b."  its  rails,  had  the  right  to  accept  and  act  on  a  practical  con- 
struction of  the  contracts  as  to  the  meaning  of  the  letters  by  the  railroad. 

5.  Estoppel  ^=»72 — Misleading  Mistake — Pbotection  of  Pabtt  Who  has 

Suffebed. 

Where  one  of  the  parties  to  a  sale  has  been  misled  to  his  disadvantage 
by  the  conduct  of  the  other,  based  on  mistake,  when  he  had  a  right  to 
assume  the  other  was  acting  with  full  knowledge  of  the  facts,  and  it 
being  impossible  for  the  parties  to  be  restored  to  their  original  condition, 
the  party  who  has  suffered  by  the  mistake  will  be  protected. 

6.  Sales  ^=s>79 — Constbuction  of  Contbact — Right  op  Reliance. 

Where  a  company,  which  sold  lumber  to  a  railroad  *'f.  o.  b."  its  rails, 
made  its  prices  with  reference  to  the  railroad's  practical  construction  of 
the  contract,  in  relation  to  such  letters,  by  payment  of  the  lumber  com- 
pany's bill  without  deduction  of  payments  made  by  a  division  of  the 
railroad,  and  such  construction  was  followed  thereafter,  the  railroad  can- 
not recover  back  part  of  the  payments  made  on  the  ground  that  the  con- 
struction was  erroneous. 

7.  Sales  c=»88 — Action  fob  Ovebpayment — ^Issue  of  Estoppel. 

In  an  action  by  a  railroad  to  recover  from  a  lumber  company  alleged 
overpayments  on  purchases  of  lumber,  issue  of  estoppel  of  the  railroad  to 
claim  any  overpayment,  on  the  ground  that  it  had  practically  construed 
the  contracts  between  the  parties,  held  to  be  submitted  to  the  Jury  for 
determination. 

Walker,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Suit  by  the  Illinois  Central  Railroad  Company  against  the  Brooks- 
Scanlon  Company.  To  review  a  judgmeijt  for  plaintiff,  defendant 
brings  error.    Reversed. 
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Robert  R.  Reid,  of  Amite,  La.,  and  W.  E.  Lamb,  of  Chicago,  111.,  for 
plaintiflF  in  error. 

R.  V.  Fletcher,  of  Chicago,  III,  and  Gustave  Lemle  and  Hunter  C. 
Leake,  both  of  New  Orleans,  La.  (Lemle  &  Lemle,  of  New  Orleans, 
La.,  and  Blewett  Lee  and  W.  S.  Horton,  both  of  Chicago,  111.,  on  the 
brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  On  a  former  appeal  (111.  Cent.  R.  R.  Co. 
V.  Brooks-Scanlon  Co.,  241  Fed.  445,  154  C.  C.  A.  277)  judgment  for 
Brooks-Scanlon  Company  was  reversed.  Upon  a  retrial,  judgment 
was  for  the  Illinois  Central  Railroad  Company. 

Suit  was  instituted  by  the  railroad  company  on  December  8;  1914. 
Plaintiff  alleged  that  during  the  years  1907  to  1912,  inclusive,  the  rail- 
road, on  various  dates,  purchased  Itunber  from  tie  Brooks-Scanlon 
Company;  that  each  contract  provided  for  delivery  to  petitioner  "f. 
o.  b."  its  rails ;  that  the  lumber  was  manufactured  by  the  lumber  com- 
pany, at  mills  at  Kentwood,  La.,  from  logs  carried  into  Kentwood  by 
the  Kentwood  &  Eastern  Railroad  Company ;  that  at  the  time  of  each 
of  the  purchases  there  was  in  effect  an  agreement  between  the  Illinois 
Central  Railroad  Company  and  the  Kentwood  &  Eastern  Railroad 
Company  for  a  division  of  freight  rates,  by  which,  on  all  lumber  man- 
ufactured from  logs  brought  over  the  Kentwood  &  Eastern  into  Kent- 
wood,  and  manufactured  there,  and  shipped  over  the  Illinois  Central 
to  territory  known  as  "Central  territory,"  the  Kentwood  &  Eastern 
would  be  allowed  2%  cents  per  100  pounds ;  that  this  agreement  was 
known  to  the  Itunber  company ;  that  the  lumber  purchased  was  shipped 
by  the  Illinois  Central  to  destinations  within  this  territory,  as  it  was 
understood  it  would  be  at  the  time  the  purchases  were  made ;  that,  by 
reason  of  the  joint  tariffs,  it  was  obligatory  on  the  Illinois  CentraJ  to 
pay,  and  it  did  pay,  to  the  Kentwood  &  Eastern,  on  lumber  so  pur- 
chased from  the  lumber  company  (indicated  by  attached  exhibits)  the 
agreed  division  rates,  amounting  in  the  aggregate  to  $25,643.29;  that 
the  lumber  company,  having  agreed  to  mdce  deliveries  "f.  o.  b.,"  was 
under  obligations  to  pay  the  expenses  of  the  transportation  from  the 
point  of  origin  on  the  Kentwood  &  Eastern  to  the  Illinois  Central  rails. 
There  were  also  allegations  as  to  the  manner  of  payment,  indicating  the 
causes  of  the  errors  in  making  payments  to  the  lumber  company  with- 
out deducting  amounts  paid  to  the  Kentwood  &  Eastern. 

The  answer  alleged  that  it  was  the  understanding  of  the  Illinois  Cen- 
tral and  the  lumber  company,  at  the  time  of  the  delivery,  that  the  ex- 
pressions "f.  o.  b.,"  or  "f.  o.  b.  cars,"  or  "f.  o.  b.  cars  I.  C.  tracks, 
Kentwood,"  required  the  defendant  to  deliver  lumber  on  board  cars 
on  the  tracks  at  defendant's  mill  in  Kentwood,  and  that  the  cost  of  the 
service  in  making  such  delivery  at  such  point,  in  loading  the  lumber  in- 
to said  cars,  and  any  other  costs  or  charges  that  had  accrued  at  the 
time  and  place  of  delivery,  would  be  borne  by  defendant  and  included 
in  the  prices  named;  that  with  this  understanding,  upon  receipt  of 
each  written  order,  the  defendant  inserted  therein  the  prices  it  was  will- 
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ing  to  receive,  which  prices  were  accepted  by  petitioner,  with  the  un- 
derstanding that  they  included  delivery  at  the  point  and  under  the  con- 
ditions stated ;  that  the  lumber  so  specified  was  thereafter  delivered  on 
tracks  at  defendant's  mill  in  Kentwood,  and  that  for  this  lumber  peti- 
tioner paid  defendant's  invoices  at  the  prices  so  specified  without  ob- 
jection or  claim  of  incorrectness ;  that  any  future  charges  that  accrued 
or  would  accrue  on  said  cars  after  delivery,  by  reason  of  their  trans- 
portation from  Kentwood  to  Central  points,  were  to  be  borne  by  pe- 
titioner; that  any  charges  accruing  as  the  result  of  any  action  b^  the 
railroad  after  the  lumber  was  received  would  be  borne  and  paid  by 
petitioner ;  that  there  were  no  unpaid  transportation  charges  upon  the 
lumber,  or  the  logs  from  which  it  was  manufactured,  and  that  the 
lumber  was  delivered  to  the  railroad  at  Kentwood  free  and  clear  of 
charges  of  every  kind  and  nature;  that  it  was  never  contemplated  by 
petitioner  and  defendant  that  the  expenses  for  the  transportation  of 
the  lumber,  or  the  material  from  which  it  was  manufactured,  should 
not  be  paid  by  the  railroad ;  that  the  prices  were  fixed  by  defendant 
for  the  lumber  with  reference  to  the  understanding  that  the  division 
charges  should  be  borne  by  the  purchaser;  that  the  payments  to  de- 
fendant, without  deduction  for  the  division  charge,  were  made  with 
full  knowledge  of  all  the  facts,  and  that  plaintiflF  is  estopped  from 
claiming  from  defendant  the  amounts  paid  to  the  Kentwood  &  East- 
em. 

In  the  opinion  rendered  on  the  former  appeal  it  is  said: 

"It  is  not  questioned,  and,  under  the  evidence  adduced,  it  Is  not  open  to 
question,  that  the  terms  *f.  o.  b.,*  *f.  o.  b.  cars,*  *f.  o.  b.  cars  Illinois  Central 
tracks,  Kentwood,'  as  used  In  the  contracts  of  sale  and  purchase,  obligated 
the  seller  to  pay  freight  charges  incurred  for  the  shipment  of  the  lumber  or 
the  logs  out  of  which  it  was  manufactured,  to  the  point  at  which  the  lumber 
bought  was  to  be  delivered  to  the  plaintiff  by  the  seller,  the  Brooks-Scanlon 
Company ;  that  plaintiff  was  entitled  to  a  delivery  of  the  lumber  on  its  line 
free  of  charges." 

Upon  the  former  trial  the  Brooks-Scanlon  Company  introduced  no 
evidence,  and  the  case  was  determined  upon  the  pleadings  of  the  par- 
ties and  the  evidence  introduced  by  the  plaintiff.  Upon  the  second  trial 
the  pleadings  were  unchanged,  but  evidence  was  introduced  by  the  lum- 
ber company  upon  the  defensive  issues  made. 

[1]  The  expressions  "f.  o.  b."  **f.  o.  b.  cars,"  "f.  o.  b.  tracks,"  etc., 
are  as  free  from  ambiguity  as  most  other  words  and  symbols.  But, 
however  well  defined  words  used  in  a  contract  may  be,  it  is  frequently 
the  case  that  there  can  be  no  proper  determination  of  the  meaning  of 
a  contract  without  an  understanding  of  the  circumstances  and  condi- 
tions with  reference  to  which  it  is  made.  The  meaning  of  a  word  is 
sometimes  indicated  by  the  context,  and  sometimes  dependent  upon  the 
conditions  under  which  it  is  used.  While  the  letters  "f .  o.  b."  carry  the 
idea  that  the  delivery  is  to  be  made  without  a  charge  for  prior  trans- 
portation service,  the  use  of  the  expression  would  not  preclude  in- 
quiry as  to  what  would  be  regarded  as  within  such  charges,  if  the  con- 
ditions were  diflferent  from  those  under  which  it  had  acquired  the 
ordinary  business  significance.  If  the  circumstances  raised  such  a 
question,  the  doubt  would  furnish  a  proper  occasion  for  an  understand- 
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ing  between  the  parties.  The  facts  developed  are  that  the  lumber  com- 
pany, when  it  shipped  logs  to  Kentwood,  paid  all  the  charges  payable 
to  the  Kentwod  &  Eastern  for  the  service,  with  the  understanding  that, 
if  the  company  received  an  additional  sum  for  the  service,  the  amount 
would  be  returned  to  the  lumber  company;  the  railroad  retaining  its 
full  original  pay.  Under  these  circumstances,  and  in  the  absence  of 
an  understanding,  when  the  Illinois  Central  received  Itunber  cut  from 
these  logs,  and,  because  of  its  shipment  into  certain  territory,  had  to 
pay  a  sum  in  addition  to  the  stipulated  price,  it  might  be  held  that  the 
lumber  was  not  received  "f.  o.  b."  But  an  inquiry  could  naturally 
arise,  under  the  conditions  detailed,  as  to  the  meaning  of  the  expression 
and  the  scope  of  its  application.  At  the  time  of  the  sale,  no  charges 
were  due  or  payable.  The  lumber,  however,  was,  under  certain  condi- 
tions, subject  to  an  additional  charge,  based  upon  a  service  already 
rendered.  There  was  no  patent  ambiguity  in  the  expression  used. 
There  was  no  doubt  about  the  facts.  But  the  application  of  the  facts 
to  the  expression  could  well  be  a  matter  of  doubt  and  controversy ;  and, 
being  the  subject  of  either,  it  was  a  proper  subject  for  an  under- 
standing between  the  parties  affected.  Such  an  understanding  having 
been  reached,  it  would  not  be  in  conflict  with  the  eflfect  of  the  letters 
"f.  o.  b.,"  but  would  define  the  application  of  the  expression.  While 
these  initial  letters  ordinarily  have  a  sufficiently  clear  and  definite  mean- 
ing, not  requiring  limitations  or  explanations,  the  circumstances  devel- 
oped by  the  second  trial  show  that  they  do  not  necessarily  import  a 
degree  of  certainty  precluding  inquiry  as  to  their  meaning,  nor  a  degree 
of  inflexibihty  preventing  adjustment  and  understanding. 

[2]  Assuming  that  an  issue  may  be  made  as  to  the  meaning  of  the 
contract,  or  as  to  the  understanding  of  the  parties  as  to  its  meaning,  it 
would  appear  that  sufficient  evidence  was  introduced  to  authorize  sub- 
mission of  the  issue  to  the  jury.  The  Brooks- Scanlon  representatives 
testify  distinctly  as  to  their  understanding,  and  the  understanding  of 
the  agents  of  the  railroad  company  could  be  inferred  from  their  con- 
duct. The  circumstance  that,  for  a  period  of  five  years,  claims  were 
made  by  the  lumber  company  and  paid  by  the  railroad  company,  which 
would  accord  with  such  meaning  or  understanding,  would  give  support 
to  the  lumber  company's  contention.  Upon  the  former  appeal  this  fact 
was  given  little  weight,  because  of  the  uncontro verted  claim  of  the 
railroad  company  that  the  payments  were  by  mistake,  under  circum- 
stances excusing  mistake.  It  was  stated  that  the  purchasing  depart- 
ment of  the  railroad  had  no  knowledge  of  the  fact  that  the  division  to 
the  Kentwood  &  Eastern  was  paid  on  this  lumber,  and  that  the  traffic 
department  did  not  know  that  the  invoices  were  paid  without  deduc- 
tions. The  purchasing  agent  testified  that,  while  he  knew  the  lumber 
was  purchased  at  Kentwood,  he  had  no  means  of  knowing  whether  it 
originated  on  the  Kentwood  &  Eastern,  or  at  points  further  south  on 
the  Illinois  Central,  and  he  also  testified  that  he  was  not  familiar  with 
''traffic  transactions." 

Knowledge  of  a  corporation  may  be  only  through  individual  repre- 
sentatives of  the  corporation;  and,  ordinarily,  knowledge  resulting 
from  transactions  by  an  agent  within  his  authority,  or  acquired  by 
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him  in  the  conduct  of  such  business  with  reference  thereto,  will  be 
knowledge  imputed  to  the  corporation.  But  this  case,  in  the  aspect  un- 
der consideration,  deals  with  the  construction  placed  upon  a  contract 
by  the  parties  who  made  it,  and  an  inference  with  reference  thereto 
from  the  conduct  of  the  parties,  based*  upon  an  assumption  of  knowl- 
edge of  pertinent  facts,  cannot  be  indulged,  where  the  knowledge  is 
merely  imputed  to  the  corporation,  and  does  not  actually  exist  in  some 
individual  representing  the  corporation. 

Upon  the  former  appeal,  not  only  was  there  an  absence  of  evidence 
of  the  understanding  of  defendants,  but  an  absence  of  evidence  of 
knowledge  in  any  representative  of  the  railroad  company,  from  which 
an  inference  could  be  legitimately  drawn  that  he  had  given  a  con- 
struction to  the  contract  other  than  that  suggested  by  the  ordinary 
meaning  of  its  terms.  In  passing  upon  such  an  issue,  even  the  knowl- 
edge which  the  law  imputes  to  a  man  (as  the  published  tariffs)  could 
not  logically  be  considered. 

In  the  case  made  out  on  the  second  trial  there  was  proof  that  the 
requisite  knowledge  existed,  or,  at  all  events,  there  was  sufficient  evi- 
dence of  such  knowledge  to  authorize  submission  of  the  issue  as  to  its 
existence  to  a  jury.  Mr.  Bradley,  purchasing  agent  of  the  railroad, 
admitted  on  the  second  trial  that  he  had  actual  knowledge  of  the  tar- 
iffs providing  for  the  divisions — that  he  had  knowledge  of  the  fact  that 
the  lumber  was  made  from  logs  that  came  from  the  Kentwood  & 
Eastern  and  that  the  divisions  were  actually  paid  to  the  Kentwood  & 
Eastern.  He  is  also  made  to  testify  that  he  understood  that  defendants 
were  to  receive  the  specific  prices  named  in  the  contracts,  that  there 
was  nothing  to  be  taken  off  the  prices,  that  nothing  was  to  be  deduct- 
ed, and  that  he  understood  that  defendants  so  understood.  From 
the  remainder  of  his  testimony  it  is  to  be  inferred  that  the  purport 
of  the  questions  to  which  the  witness  gave  his  acquiescence  was  not 
realized,  and  little  effect  is  given  to  that  which  would  otherwise  be 
conclusive.  But,  while  these  statements  are  not  to  be  taken  as  an  ad- 
mission of  complete  knowledge,  a  jury  would  be  warranted  in  assum- 
ing that  he  had,  in  addition  to  the  knowledge  admitted,  knowledge  of 
the  facts  it  was  his  duty  to  know  in  the  conduct  of  his  work,  and  which 
he  could  easily  have  ascertained.  If  a  jury  should  so  believe,  it  would 
have  a  sufficient  basis  for  a  finding  that  the  corporation  had  full  khowl- 
edge  of  all  of  the  facts,  and  that  it  gave  a  practical  construction  to  the 
contract,  by  which  it  is  now  bound. 

[3]  Every  shipment  from  Kentwood  that  went  into  Central  ter- 
ritory involved  a  division  and  a  payment  by  the  Illinois  Central  to 
the  Kentwood  &  Eastern  Railroad.  All  of  the  officials  and  employes  of 
the  Illinois  Central  have  notice  of  the  published  tariffs  applicable  to 
the  shipments  from  Kentwood.  Some  of  them  had  actual  knowledge 
of  the  tariffs,  of  the  origin  of  the  timber,  and  of  the  destination  of 
the  lumber.  It  was  the  duty  of  the  auditing  and  paying  departments 
to  know  what  was  contracted  to  be  paid  for  lumber,  and  what  was  paid. 
It  was  the  duty  of  the  purchasing  department  to  know  what  was  actual- 
ly being  paid.  Under  the  facts  disclosed,  it  would  involve  too  great 
an  assumption  of  carelessness,  indifference,  and  incompetency  upon 
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the  part  of  the  responsible  agents  and  employes  of  the  Illinois  Central 
to  assume,  as  a  matter  of  law,  that  they  did  not  know  that,  on  ship- 
ments from  Kentwood,  the  railroad  was  paying,  not  only  the  price  fixed 
by  the  lumber  company,  but  also  the  division  to  the  Kentwood  &  East- 
ern. During  all  the  period  of  more  than  five  years  the  railroad  com- 
pany was  paying  the  entire  amount  fixed  by  the  contracts  as  the  price 
of  the  lumber,  and  when  it  shipped  the  lumber  into  Central  territory, 
it  paid  the  additional  amount  required  by  its  division  with  the  local 
railroad.  The  transactions  were  very  large  in  number  and  in  the 
amounts  involved.  These  circumstances  would  warrant  a  jury  in  con- 
cluding that  the  letters  "f .  o.  b."  were  accepted  by  both  parties  as  re- 
ferring alone  to  charges  connected  with  loading  and  handling  the  limi- 
ber  at  the  shipping  point,  and  as  not  having  reference  to  charges  con- 
ditional in  their  character  and  the  existence  of  which  resulted  from 
subsequent  action  of  the  purchaser. 

[4-1  ]  The  lumber  company  had  the  right  to  accept  and  act  upon  this 
practical  construction  of  the  contracts.  It  had  a  right  to,  and  did,  con- 
sider the  payments  made  to  it  by  the  Kentwood  &  Eastern  (of  the 
divisions  from  the  Illinois  Central)  in  fixing  the  prices  of  the  lumber. 
While  only  one  price  was  made,  whether  the  lumber  was  shipped  into 
Central  territory,  or  into  the  territory  to  which  the  division  did  not  ap- 
ply, there  is  evidence  that  the  money  to  be  received  from  the  division 
was  considered  in  fixing  the  price.  The  experience  of  the  limiber  com- 
pany indicated  about  the  percentage  which  was  to  go  into  the  one  ter- 
ritory and  the  other,  and  this  percentage  furnished  a  reasonable  basis 
for  the  determination  of  the  prices.  Where  one  of  the  parties  to  a 
transaction  has  been  misled  to  his  disadvantage  by  the  conduct  of  the 
other,  based  upon  mistake,  the  circumstances  being  such  that  he  had  a 
right  to  assume  that  the  other  was  acting  with  full  knowledge  of  the 
facts,  and  it  being  impossible  for  the  parties  to  be  restored  to  their 
original  condition,  the  party  to  the  contract  who  has  suflFered  by  the 
mistake  of  the  other  will  be  protected.  The  lumber  company,  after 
the  first  contract  had  been  practically  construed,  by  payment  of  its  bill 
without  deduction  of  the  division,  was  warranted  in  assuming  that  like 
contracts  would  be  given  a  like  meaning,  and  was  warranted  in  giving 
a  lower  price  than  it  would  have  given,  if  deductions  had.  been  made. 
The  Lumber  Company  made  its  prices  with  reference  to  this  practical 
construction  of  the  contract.  If  the  practical  construction  is  not  the 
correct  construction,  it  was  still  the  construction,  or  apparently  the 
construction,  of  the  railroad  company,  acquiesced  in  and  acted  upon  by 
the  lumber  company.  The  prices  having  been  fixed  with  reference  to 
this  practical  construction,  and  the  lumber  company  receiving  as  the 
price  less  than  it  would  otherwise  have  charged,  the  railroad  company 
ought  not  now  to  be  permitted,  by  insisting  upon  a  different  construc- 
tion, to  retain  the  benefit  of  the  reduced  prices  and  secure  the  return  of 
the  sums  payment  of  which  induced  the  prices ;  or,  at  all  events,  the 
issue  of  estoppel  developed  by  the  pleadings  and  evidence  ought  to  be 
submitted  to  the  jury  for  its  determination.  It  may  be  that  the  plea  of 
estoppel  could  be  applied  to  part  only  of  the  amount  in  controversy. 

The  correctness  of  the  propositions  made  in  the  opinion  on  the  first 


INTERSTATE  BUSINESS  MEN's  ACCIDENT  ASS'N  V.  LEWIS  325 

appeal  we  have  no  occasion  to  question;  but  the  defenses  developed 
3y  the  evidence  adduced  by  the  defendant  upon  the  last  trial  of  the 
:ase  should  have  been  submitted  to  the  jury. 
The  judgment  is  reversed. 

WALKER,  Circuit  Judge,  dissents. 


(257  Fed.  241) 

IKTERSTATE  BUSINESS  MEN'S  ACXJIDENT  ASS'N  v.  LEWIS. 

(Circuit  CJourt  of  Appeals,  Eighth  Circnlt    April  7,  1919.) 

No.  5278. 

L  Stipulations  ^=»14(4) — Constbuction — Stipulation  of  Facts. 

Stipulation  of  facts,  in  action  on  accident  policy,  that  the  scarf  pin  used 
by  insured  in  pricking  pimple  communicated  the  infection  into  the  tis- 
sues of  the  Up,  held  property  construed  as  meaning  that  the  pin  itself  was 
infected. 
t,  Insubance  ^=:»455 — Accident  Insubanob — "Accidental  Means." 

Means  of  death  were  accidental,  within  an  accident  policy,  where  de- 
ceased selected  a  scarf  pin,  in  ignorance  of  its  infected  condition,  to 
puncture  a  pimple. 

[Ed.  Note. — For  other  dednitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accidental  Means.] 

8.  Insurance  ^s»146(3) — Constbuction  of  Polict — Resolvino  Doubt. 

Rule  of  construction  that  doubt  should  be  resolved  against  insurer  can- 
not be  appUed  to  a  clause  which  is  reasonably  clear. 

i.  Insubance  ^s»530 — ^Accident  Insubance — Death  Resulting  fbom  Infec- 
tion. 

Where  insured  punctured  a  pimple  with  an  infected  pin,  in  Ignorance 
that  pin  was  infected,  and  infection  was  immediately  communicated  and 
spread,  whether  death  ensuing  therefrom  be  ascribed  to  the  original  in- 
jury, under  the  doctrine  of  proximate  cause,  or  whether  the  infection  be 
deemed  a  part  of  the  injury,  the  case  is  governed  by  the  clause  of  the 
policy  providing  that  whenever,  as  the  direct  result  of  an  injury  occur- 
ring solely  by  external,  violent,  and  accidental  means,  the  skin  is  punc- 
tured, and  there  is  introduced  into  the  system  through  the  puncture,  and 
by  the  same  means  causing  the  puncture,  any  bacteria  which  shall  produce 
blood  poisoning  or  infection,  Indemnity  for  disability  or  death  resulting 
therefrom  shall  not  exceed  $.500. 

S.  Insubance  ^s»530 — Accident  Policy — Skin. 

The  definite  article  before  the  word  **outer,**  in  clause  of  accident  poli- 
cy limiting  liability,  relative  to  puncturing  "the  skin  or  the  outer  covering 
of  the  eye,"  shows  the  word  "skin"  refers  to  the  skin  of  the  body,  and  not 
the  outer  covering  of  the  eye. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa ;  Martin  J.  Wade,  Judge. 

Action  by  Maude  Lewis,  executrix  of  John  Folger  Bailey,  deceased, 
against  the  Interstate  Business  Men's  Accident  Association.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed,  with  instructions. 

R.  M.  Haines,  of  Des  Moines,  Iowa  (Dunshee,  Haines  &  Brody,  of 
Des  Moines,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

Eugene  D.  Perry,  of  Des  Moines,  Iowa  (H.  H.  Stipp,  R.  J.  Bannister, 
Vincent  Starzinger,  and  H.  B.  Bradbury,  all  of  Des  Moines,  Iowa,  on 
the  brief),  for  defendant  in  error. 


C=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Before  GARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

GARLAND,  Gircuit  Judge.  This  is  an  action  to  recover  a  death  in- 
demnity alleged  to  be  due  and  payable  by  the  plaintiff  in  error,  hereaft- 
er defendant,  to  the  estate  of  John  F.  Bailey,  deceased.  The  case  was 
heard  by  the  trial  court,  sitting  without  a  jury,  upon  the  pleadings  and  a 
stipulation  of  facts.  Judgment  was  rendered  in  favor  of  the  defendant 
in  error,  hereafter  plaintiff.  Section  10,  article  6,  of  the  articles  of  in- 
corporation of  defendant,  and  paragraphs  7  and  8  of  the  stipulation  of 
facts,  read  as  follows : 

•  "Section  10.  The  afisociation  shaU  pay  to  the  heneflciary  designated  in  writ- 
ing by  any  member  of  the  accident  department,  who  must  be  either  the  sur- 
viving wife  or  heir  of  such  member,  the  proceeds  of  one  assessment  of  $2  on 
each  member  of  the  accident  department  in  good  standing  at  the  time  of  the 
accident,  to  an  amount  not  exceeding  $5,000,  on  account  of  the  death  of  any 
member  of  the  accident  department  occurring  within  90  days  from  the  happen- 
ing of  the  accident  and  resulting  directly  and  without  Intervening  cause  from 
a  bodily  injury  sustained  by  the  member  while  In  good  standing  and  effected 
solely  by  external,  violent,  and  accidental  means,  subject  only  to  the  conditions, 
provisions  and  limitations  of  the  by-laws." 

"(7)  That  prior  to  his  Injury  the  insured,  John  F.  BaUey,  was  a  strong  and 
vigorous  man,  actively  engaged  in  his  business,  and  apparently  in  excellent 
health.  That  on  or  about  the  5th  day  of  July,  1915,  he  discovered  a  smaU  pim- 
ple on  the  right  side  of  his  upper  lip.  That  upon  discovering  said  pimple, 
while  alone  and  in  the  absence  of  any  eyewitness,  he  removed  his  gold  scarf  pin 
from  his  necktie  and  intentionally  pricked  said  pimple  with  said  scarf  pin. 
That  his  lip  at  said  place  became  immediately  Infected  with  staphylococci  in- 
fection from  the  pricking  of  said  pimple  with  said  scarf  pin.  That  said  Infec- 
tion spread  rapidly  over  the  right  side  of  his  face  and  extended  to  his  nose 
and  eye.  That  medical  treatment  was  received  by  said  Insured,  but  that  his 
physicians  were  unable  to  arrest  the  spread  of  said  Infection,  which  resulted  In 
basilar  meningitis,  due  to  staphylococci  Infection,  from  which  the  Insured  died 
on  July  18,  1915. 

"(8)  That  the  physicians  in  attendance  upon  said  insured  would  testify  that. 
In  their  opinion,  the  death  of  said  insured  was  caused  by  basUar  meningitis 
resulting  from  the  infection  to  his  Up,  caused  by  the  pricking  of  the  pimple  on 
said  lip,  by  the  insured,  with  said  scarf  pin,  and  that,  for  the  purpose  of  avoid- 
ing the  expense  and  delay  of  taking  depositions,  it  shall  be  taken  as  true  that 
the  scarf  pin  used  by  insured  In  pricking  his  lip  communicated  or  caused  the 
infection  by  being  Introduced  into  the  tissues  of  the  lip,  and  that  the  Infection, 
so  caused,  proximately  resulted  in  basilar  meningitis,  which  was  the  eventual 
cause  of  death." 

It  is  claimed  that  the  trial  court  erred :  (1)  In  concluding  as  matter 
of  law  that  the  death  of  the  deceased  was  due  to  a  bodily  injury  effect- 
ed by  external,  violent,  and  accidental  means.  (2)  In  concluding  as 
matter  of  law  that  the  liability  of  the  defendant  was  not  limited  to  the 
sum  of  $500. 

[1]  The  trial  court  interpreted  the  stipulation  of  facts  above  quoted 
as  meaning  that  the  scarf  pin  itself  carried  the  infection,  and  as  there 
was  no  evidence  that  the  deceased  knew  this  fact,  nor  could  not  be 
presumed  to  know  it,  the  use  of  the  pin  thus  infected  was  an  accidental 
means  causing  death,  within  the  meaning  of  section  10,  article  6,  above 
quoted. 

Counsel  for  defendant  admits  that  the  stipulation  of  facts  declares 
that  the  pin  did  carry  the  bacteria  into  the  tissues  of  the  lip  of  deceased. 
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but  insists  that  as  to  whether  these  bacteria  originated  on  the  skin  of  the 
lip  or  in  the  pus,  or  were  present  on  the  pin  when  selected,  is  a  fact  as 
to  which  the  record  is  silent.  We  are  satisfied  that  the  interpretation 
placed  upon  the  stipulation  of  facts  by  the  trial  court  is  a  reasonable 
one,  and  that  which  the  parties  intended.  If  the  pin  communicated 
the  infection,  as  the  stipulation  says,  the  reasonable  conclusion  is  that 
the  pin  itself  must  have  been  infected. 

[2]  Counsel  for  defendant  further  contends  that,  if  the  deceased 
selected  the  scarf  pin  in  ignorance  of  its  infected  condition  to  use  in 
making  a  voluntary  puncture  of  the  skin,  this  fact  would  not  make  the 
means  of  death  accidental.  To  sustain  this  proposition,  a  distinction  is 
sought  to  be  drawn  between  the  intentional  selection  of  an  instrument 
in  ignorance  of  some  peculiar  property  which  it  possessed,  and  the  in- 
advertent selection  of  an  instrimient  known  to  be  inappropriate.  The 
last-named  situation  it  is  admitted  might  be  an  accidental  means ;  but 
in  inadvertently  selecting  an  instrument  known  to  be  inappropriate 
there  is  no  intention  of  selecting  that  instrument ;  neither  was  there  in 
the  case  at  bar,  any  intention  to  select  an  infected  instrument.  Such  re- 
finement may  be  indulged  in  as  a  matter  of  intellectual  pleasure,  but  in 
the  practical  adjustment  of  the  rights  of  parties  to  an  insurance  contract 
it  ought  not  to  be  given  much  weight.  There  is  no  evidence  or  find- 
ing that  deceased  knew  as  a  fact  that  the  scarf  pin  was  infected,  and  we 
are  not  prepared  to  decide  that  the  knowledge  as  to  bacterial  infection 
has  been  so  widely  diflfused  that  the  deceased  was  bound  to  know  that 
fact.  The  stipulation  of  facts  is  silent  upon  the  question ;  but  as  the 
trial  court  found  in  favor  of  the  plaintiff  it  must  have  found  that  the 
deceased  did  not  know,  nor  could  he  be  presumed  to  know,  of  the  pres- 
ence of  bacteria  upon  the  pin. 

We  are  therefore  of  the  opinion  that  the  death  of  deceased  was 
due  to  a  bodily  injury  effected  by  external,  violent,  and  accidental 
means.  Without  citing  all  the  authorities  bearing  upon  the  question, 
we  cite  those  which  clearly  in  our  opinion  sustain  tiie  position  here  tak- 
en. Western  Commercial  Travelers'  Ass'n  v.  Smith,  85  Fed.  401,  29 
C.  C.  A.  223,  40  L.  R.  A.  653  (Eighth  Circuit) ;  Lewis'  Executrix  v. 
Ocean  Accident  &  Guarantee  Corp.,  Ltd.,  224  N.  Y.  18,  120  N.  E.  56; 
Miller  v.  Fidelity  &  Casualty  Co.  (C.  C.)  97  Fed.  836 ;  Healey  v.  North- 
western Mutual  Accident  Ass'n,  133  111.  556,  25  N.  E.  52,  9  L.  R.  A. 
371,  23  Am.  St.  Rep.  637;  United  States  Mutual  Accident  Ass'n  v. 
Barry,  131  U.  S.  100,  9  Sup.  Ct.  755,  33  L.  Ed.  60;  Sinclair  v.  Mari- 
time Passenger  Assurance  Co.,  3  El.  &  El.  478 ;  Brintons,  Ltd.,  v.  Tur- 
vey,  A.  C.  230,  2  Ann.  Cas.  137 ;  H.  P.  Hood  &  Sons  v.  Maryland  Cas- 
ualty Co.,  206  Mass.  226,  92  N.  E.  329,  30  L.  R.  A.  (N.  S.)  1192,  138 
Am.  St.  Rep.  379;  Railway  Mail  Ass'n  v.  Dent,  213  Fed.  981,  130  C. 
C.  A.  387,  L.  R.  A.  191 5 A,  314  (Eighth  Circuit) ;  ^tna  Life  Insurance 
Co.  V.  Portland  Gas  &  Coke  Co.,  229  Fed.  552,  144  C.  C.  A.  12,  L.  R.  A. 
1916D,  1027. 

The  case  of  Lewis'  Executrix  v.  Ocean  Accidental  &  Guarantee 
Corp.,  Ltd.,  supra,  is  the  identical  case  now  at  bar,  so  far  as  the  facts 
are  concerned.  Cardozo,  J.,  delivering  the  opinion  of  the  Court  of  Ap- 
peals, said: 
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"The  same  thing  must  be  true  of  infection  caused  by  the  puncture  of  a 
pimple.  Unexpected  consequences  have  resulted  from  an  act  which  seemed 
trivial  and  innocent  In  the  doing.  Of  Itself,  the  scratch  or  the  puncture  was 
harmless.  Unexpectedly  it  drove  destructive  germs  beneath  the  skin,  and 
thereby  became  lethal.  ♦  ♦  ♦  'Probably  it  is  true  to  say  that  in  the 
strictest  sense  and  dealing  with  the  region  of  physical  nature,  there  is  no 
such  thing  as  an  accident'  Halsbury,  L.  0.,  In  Brintons  v.  Turvey,  L.  R.  1905, 
A.  C.  230,  233.  But  our  point  of  view,  in  fixing  the  meaning  of  this  contract, 
must  not  be  that  of  the  scientist.  It  must  be  that  of  the  average  man.  Brin- 
tons V.  Turvey,  supra ;  Ismay  v.  Williamson,  L.  R.  1908,  A.  C.  437,  440.  Such 
a  man  would  say  that  the  dire  result,  so  tragically  out  of  proportion  to  its 
trivial  cause,  was  something  unforeseen,  unexpected,  extraordinary,  an  un- 
looked-for mishap,  and  so  an  accident.  This  test — the  one  that  is  applied  in 
the  common  speech  of  men — ^Is  also  the  test  to  be  applied  by  courts." 

The  opinion  of  the  trial  court  was  cited  and  approved  in  the  case  last 
referred  to.  Numerous  other  cases  could  be  cited,  but  we  do  not  deem 
it  necessary. 

[3-5]  The  defendant  pleaded  as  a  defense  section  2  of  article  4,  and 
section  3  of  article  6,  of  its  by-laws,  which  read  as  follows : 

"Section  2.  This  association  shall  not  be  liable  to  any  member  of  the  acci- 
dent department,  nor  to  any  person  claiming  by,  through  or  under  any  certifi- 
cate issued  to  a  member,  for  the  payment  of  any  benefits  or  indemnity  on  ac- 
count of  disability  or  death  ♦  ♦  ♦  resulting  from  infection  except  as 
provided  in  section  3,  of  article  6,  of  these  by-laws." 

"Section  3.  Whenever,  as  the  direct  result  of  an  injury  occurring  solely  by 
external,  violent,  and  accidental  mean's,  the  skin  or  the  outer  covering  of  the 
eye  shall  be  abraded,  cut  or  punctured,  and  there  shaU  be  introduced  into  the 
system  through  said  abrasion,  cut  or  puncture,  and  by  the  very  instrument 
or  means  causing  said  abrasion,  cut  or  puncture,  any  specific  bacteria,  which 
shall,  within  a  period  of  ten  days  after  said  injury  produce  septicaemia, 
pyaemia  or  tetanus,  or  any  other  kind  of  blood  poisoning  or  infection,  the  lia- 
bility of  the  association  for  the  payment  of  benefits  or  indemnity  on  account 
of  disability,  loss  or  death  resulting  therefrom  shall  in  no  cfise  exceed  the 
amount  of  five  hundred  dollars." 

We  are  of  the  opinion  that  under  the  stipulation  of  facts  these  ex- 
cerpts from  the  by-laws  limit  the  recovery  in  this  action  to  the  sum 
of  $500.  Section  3  in  our  opinion  covers  just  such  a  case  as  the  one  at 
bar.  Our  duty  is  not  to  make  contracts,  but  to  enforce  them  as  made. 
The  rule  that,  where  an  insurance  contract  is  doubtful  as  to  its  mean- 
ing in  some  particular,  the  doubt  should  be  resolved  against  the  insurer, 
cannot  be  used  to  strike  down  a  clause  of  a  contract  when  the  meaning 
thereof  is  reasonably  clear.  We  are  of  the  opinion  that  the  plaintiff  in 
this  case  must  either  recover  $500  or  nothing.  We  sustain  the  claim  of 
the  plaintiff  that  the  means  of  death  was  accidental,  upon  the  ground 
that  the  bacteria  which  caused  the  infection  was  upon  the  scarf  pin,  and 
we  agree  with  the  trial  court  that  the  result  would  be  different  if  the  bac- 
teria were  not  on  the  scarf  pin,  but  entered  the  wound  made  by  it  from 
some  other  source,  because  the  deceased  intentionally  used  the  scarf 
pin,  and  the  means  of  death  would  not  have  been  accidental,  except  for 
the  want  of  knowledge  of  the  deceased  that  the  pin  was  infected. 

Several  reasons  are  urged  for  the  purpose  of  showing  that  the  de- 
fendant can  claim  no  benefit  from  section  3  above  quoted : 

1.  It  is  claimed  that  section  2  of  article  4,  and  section  3  of  article  6, 
of  the  by-laws,  when  construed  together,  as  they  ought  to  be,  simply 
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refer  to  death  from  infection,  and  that  the  death  of  deceased  in  the 
case  at  bar  was  not  from  infection,  but  from  accidental  means,  namely, 
the  use  of  an  infected  pin.  It  is  true  in  a  general  sense,  as  we  decide 
in  this  case,  that  the  means  of  death  were  accidental ;  but  it  does  not 
necessarily  follow  that  death  did  not  result  from  infection.  On  the 
contrary,  it  is  stipulated  that  infection  did  cause  the  death  of  the  de- 
ceased. Moreover,  to  sustain  the  contention  now  under  consideration 
would  render  section  3  of  no  force  or  application,  because  no  liability 
is  incurred  by  defendant  unless  the  injury  or  death  is  caused  by  acciden- 
tal means.  Therefore,  the  means  being  always  accidental,  there  could 
be  no  injury  or  death  from  infection.  In  other  words,  by  the  express 
terms  of  section  3  it  is  to  apply  to  injuries  by  accidental  means,  so  that  it 
would  be  unreasonable  to  construe  it  so  as  not  to  refer  to  injuries 
or  death  by  accidental  means,  where  infection  causes  the  injury  or 
death. 

2.  It  is  claimed  that  the  words,  "the  skin  or  the  outer  covering  of 
the  eye,"  found  in  section  3,  must  refer  to  the  eye  alone,  and  not  to 
the  skin  of  the  body.  We  see  no  reason  for  indulging  in  such  a  con- 
struction. The  definite  article  "the,"  before  the  word  "outer,"  shows 
that  the  language  without  doubt  refers  to  the  skin  of  the  body  and  the 
outer  covering  of  the  eye. 

It  is  said  that  the  Supreme  Court  of  Iowa  in  Ballagh  v.  Interstate 
Business  Men's  Accident  Ass'n,  176  Iowa,  110,  155  N.  W.  241,  157  N. 
W.  726,  L.  R.  A.  1917A,  1050,  decided  that  section  3,  above  mentioned, 
did  not  apply  to  a  case  of  this  kind.  We  do  not  understand  that  section 
3  was  pleaded  as  a  defense  in  the  case  last  cited,  and  therefore  cannot 
see  just  how  it  became  material  to  construe  it.  We  are  of  the  opinion 
that  section  3  limits  the  liability  of  defendant,  whether  the  death  of  de- 
ceased be  ascribed  to  the  original  injury  under  the  doctrine  of  proxi- 
mate cause,  or  whether  the  infection  be  deemed  a  part  of  the  injury, 
because  said  section  describes  exactly  the  case  before  us.  It  is  claimed 
that  the  plaintiff  was  entitled  to  judgment  on  the  pleadings.  We  do  not 
think  that  this  is  so.  We  also  think  that,  the  plea  of  waiver  or  estoppel 
not  having  been  made  below,  and  the  cause  having  been  submitted  under 
the  stipulation  expressly  submitting  the  effects  of  section  3  upon  the 
amount  of  recovery,  in  the  event  it  should  be  held  that  the  injury  was 
sustained  by  accidental  means,  it  is  not  open  to  the  defendant  in  error 
to  have  the  question  presented  in  this  court. 

Upon  the  whole  record,  we  are  of  the  opinion  that  the  judgment  of 
the  court  below  should  be  reversed,  with  instructions  to  enter  judgment 
for  the  plaintiff  in  the  sum  of  $500  and  interest.  No  costs  to  be  taxed 
in  this  court  as  against  either  party. 
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(257  Fed.  246) 

LEARY  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  16,  1919.) 

No.  1640. 

1.  Deposits  in  Coubt  ^s»11 — Distribution  of  Fund  in  Coubt — Clebx.'b 

Poundage. 

Where  an  intervener  recovers  a  part  of  a  fund  in  court,  also  claimed  by 
the  United  States,  the  clerk's  poundage  on  the  part  so  recovered  Is  prop- 
erly deducted  therefrom. 

2.  Principal  and  Subett  ^s>185 — Rights  of  Surety  in  Indemnity  Fund. 

The  right  of  a  surety  on  a  bail  bond  to  recover  out  of  an  indemnity  fond 
provided  by  the  principal  his  reasonable  expenses  in  defending  a  suit  on 
the  bond  does  not  extend  to  costs  and  fees  expended  in  defending  against 
a  supplementary  proceeding  by  the  government  to  collect  the  judgment. 

3.  Principal  and  Surety  ^=»185--Rights  of  Surety  in  Indemnity  Fund. 

A  deposit  of  securities  to  indemnify  the  surety  on  a  bail  bond  carries 
an  implied  warranty  of  title,  but  not  that  the  title  will  not  be  questioned^ 
and  the  surety  is  not  entitled  to  charge  the  fimd  with  the  expense  of 
successful  litigation  In  defending  his  title  as  against  his  adversary,  which 
was  adjudged  owner  of  the  securities  subject  to  his  claim,  whether  the 
litigation  is  conducted  by  himself  or  the  depositary. 

4.  Costs  ^=»164(1) — Allowances  Additional  to  Costs — ^Attorney's  Fees. 

The  losing  party  in  a  litigation  cannot  be  charged  with  the  expenses 
of  his  adversary  beyond  taxable  costs  which  may  be  adjudged  against 
him. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia,  at  Lynchburg ;  Henry  Clay  McDowell,  Judge. 

Suit  in  equity  by  the  United  States  against  Benjamin  D.  Greene 
and  others,  in  which  Daniel  J.  Leary  and  George  Leary,  administra- 
tors, intervened.     From  the  decree,  interveners  appeal.    Affirmed. 

Aubrey  E.  Strode,  of  Amherst,  Va.,  and  J.  T.  Coleman,  Jr.,  of 
Lynchburg,  Va.,  for  appellants. 

Marion  Erwin,  Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

KNAPP,  Circuit  Judge.  The  previous  course  of  this  litigation  ap- 
pears in  the  opinions  of  this  court  and  the  Supreme  Court  on  former 
appeals.  Leary  v.  United  States,  184  Fed.  433,  107  C.  C.  A.  27 ;  Leary 
v.  United  States,  224  U.  S.  567,  32  Sup.  Ct.  599,  56  L.  Ed.  889,  Ann. 
Cas.  1913D,  1029;  Leary  v.  United  States,  229  Fed.  660,  144  C  C. 
A.  70;  United  States  v.  Leary,  245  U.  S.  1,  38  Sup.  Ct.  1,  62  L-  Ed. 
113.    A  brief  statement  will  disclose  the  questions  now  to  be  decided. 

When  Greene  was  arrested  in  1899,  charged  with  defrauding  the 
government,  he  placed  in  the  hands  of  Kellogg,  his  attorney,  certain 
securities,  represented  by  the  fund  afterwards  paid  into  court,  to 
indemnify  Leary,  appellants'  intestate,  for  going  on  his  bond.  The 
last  bond  signed  by  Leary  was  forfeited,  Greene  having  absconded, 
and  in  a  suit  thereon  the  United  States  recovered  a  judgment  against 
his  estate,  which  was  paid  on  July  26,  1910,  amounting  then,  with 
interest  and  costs,  to  $40,802. 

^spFor  oUier  cases  see  same  topic  ft  KBTT-NUMBBR  in  all  Key-Numbered  Dlfests  ft  Indexes 
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Meanwhile,  in  1903,  the  United  States  had  sued  Kellogg  and  others 
for  an  accounting,  and  to  have  the  400  shares  of  Norfolk  &  Western 
stock,  standing  in  his  name  on  the  books  of  that  company,  declared 
to  be  its  property,  on  the  ground  that  the  same,  or  securities  exchanged 
for  it,  had  been  purchased  by  or  for  Greene  with  moneys  of  the 
United  States  which  he  had  misappropriated.  The  Leary  estate  was 
not  made  a  party  to  this  suit,  but  in  1908,  when  the  testimony  had 
been  taken  and  the  case  was  ready  for  hearing,  it  filed  a  bill  of  inter- 
vention, setting  up  the  agreement  of  Greene  through  his  attorney  to 
indemnify  Leary,  alleging  that  the  Norfolk  &  Western  stock  consti- 
tuted the  indemnity  fund,  and  praying  that  it  be  applied  accordingly. 
Without  reciting  the  subsequent  proceedings,  it  suffices  to  say  that 
the  decision  of  this  court  on  the  second  appeal  (229  Fed.  660,  144  C. 
C.  A.  70),  affirmed  by  the  Supreme  Court  (245  U.  S.  1,  38  Sup.  Ct.  1, 
62  L.  Ed.  113),  determined  with  finality  that  "the  estate  of  Leary  has 
established  a  claim  to  the  stock  in  question  which  is  superior  to  the 
claim  of  the  United  States."  It  remains  to  determine  the  extent  of 
that  superior  claim;  that  is,  the  reimbursement  to  which  the  estate 
is  entitled. 

[1]  The  decree  under  review  allows  the  estate  only  the  $40,802 
paid  by  it  on  July  26,  1910,  with  interest  from  that  date,  less  the  sum 
of  $30,000  paid  on  account  in  December,  1917,  when  the  stock  was 
sold  by  consent  and  the  proceeds  brought  into  court,  and  less  also  a 
clerk's  poundage  fee  of  1  per  cent.,  under  section  828  of  the  Re- 
vised Statutes  (Comp.  St.  §  1383).  The  balance  of  the  fund,  less 
the  poundage  thereon,  was  directed  to  be  paid  to  the  United  States. 

As  this  statutory  fee  is  properly  exacted  from  the  person  to  whom 
the  impounded  money  is  paid,  we  think  it  was  clearly  correct  to 
deduct  1  per  cent,  from  the  amount  which  each  party  received,  and 
we  perceive  no  reason  why  the  government's  share  should  be  dimin- 
ished by  the  poundage  fee  on  the  estate's  share.  Besides,  if  pound- 
age be  an  item  of  taxable  costs,  like  other  required  payments  to  the 
clerk,  and  recoverable  as  such  from  the  losing  party,  as  seems  to  be 
assumed  in  Blake  v.  Hawkins  (C.  C.)  19  Fed.  204,  its  allowance  to 
the  estate  in  this  proceeding  would  be  in  effect  to  charge  the  govern- 
ment with  costs,  which  is  in  no  case  permissible. 

[2]  The  trial  court  held  that  the  indemnity  contract  covered  the 
reasonable  expenses,  including  counsel  fees,  incurred  by  the  estate  in 
defending,  the  suit  of  the  United  States  on  the  forfeited  bond; 
but  the  record  indicates  that  those  expenses  had  been  paid  by  Greene. 
It  appears,  however,  that  after  the  judgment  in  that  suit  was  re- 
covered some  proceeding  to  compel  its  payment  was  instituted  in 
the  Surrogate's  Court  of  New  York,  in  which  the  Leary  estate  was 
then  in  process  of  administration.  In  resisting  that  proceeding  the 
estate  expended  the  sum  of  $591.46,  admitted  to  be  reasonable  in 
amount,  which  it  now  seeks  to  have  refunded.  We  deem  it  not  doubt- 
ful that  this  claim  was  rightly  disallowed.  The  liability  of  the  es- 
tate was  definitely  established  by  the  judgment,  which  was  not  chal- 
lenged by  appeal,  and  no  good  reason  appears  for  attempting  to  de- 


332  168  C.  C.  A.  REPORTS 

feat  or  delay  its  collection.  This  being  so,  it  seems  evident  that  the 
indemnity  fund  should  not  be  charged  with  an  unwarranted  outlay. 

We  come,  then,  to  the  principal  claim  of  appellants,  rejected  by 
the  court  below,  namely,  that  the  Leary  estate  is  entitled,  as  against 
the  United  States,  to  be  reimbursed  for  its  expenses  and  counsel 
fees  in  prosecuting  the  intervention,  and  thereby  establishing  the 
validity  and  priority  of  its  lien.  The  government  first  urges  the 
objection,  which  applies  also  to  the  $591.46  above  mention^,  that 
this  claim  cannot  be  considered  because  not  set  up  in  the  amended 
petition,  which,  save  that  it  prays  for  general  relief,  demands  re- 
payment only  of  the  judgment  obtained  by  the  United  States.  This 
objection  loses  its  force  when  the  exact  status  of  the  litigation  is 
taken  into  account.  The  first  appeal  involved  merely  the  rig^t  of  the 
estate  to  intervene,  which  the  Supreme  Court  sustained,  and  nothing 
else  was  decided.  The  second  appeal  turned  on  the  question  whether 
the  evidence  adduced  was  sufficient  to  prove  an  agreement  to  in- 
demnify Leary,  and  whether  the  indemnity  fund  was  represented  by 
the  Norfolk  &  Western  stock.  On  this  question  the  trial  court  ruled 
against  the  estate ;  but  it  was  held  on  appeal,  as  above  recited,  that 
the  estate  had  established  a  claim  superior  to  the  claim  of  the  United 
States.  There  was  no  determination  of  the  scope  of  that  claim,  for 
occasion  did  not  arise  to  construe  the  indemnity  contract  in  that  re- 
gard. It  was  therefore  proper  for  the  court  below,  to  which  the 
cause  was  remanded,  to  permit  an  amendment  of  the  petition,  or  to 
treat  it  as  amended,  so  as  to  include  a  claim  which  is  but  incident 
to  the  main  demand  of  the  intervention.  We  think  it  should  be  ex- 
amined on  the  merits. 

The  contract  of  indemnity  appears  in  certain  letters  which  Kellogg 
wrote  to  Leary  in  reference  to  signing  the  bail  bonds  of  Greene.  In 
the  first  of  these,  under  date  of  December  14,  1899,  he  specifies  the 
securities  which  Greene  had  placed  in  his  hands,  "as  indemnity  to 
you  for  becoming  his  bondsman.  *  *  *  It  is  understood  that  I 
am  to  hold  these  until  you  are  released  from  the  said  bond,  or  in 
case  that  your  liability  should  be  established,  that  it  is  to  be  applied 
in  payment  of  your  obligation."  And  later,  in  May,  1901,  when  an- 
other bond  was  required,  he  says :  "It  will  be  necessary  to  renew  the 
bail  given  by  you  for  Capt.  Greene,  and  for  which  I  hold  the  security 
for  your  protection."  But  how  can  it  be  said  that  this  promise  of 
indemnity  and  protection  includes  the  expenses  here  in  dispute  ?  Such 
an  outlay  is  certainly  not  within  the  express  terms  of  the  undertaking, 
and  in  the  nature  of  the  case  could  not  have  been  contemplated  by 
the  parties.  As  the  estate's  right  to  reimbursement  rests  wholly 
and  of  necessity  upon  Leary's  want  of  knowledge  that  the  govern- 
ment could  have  any  claim  upon  the  stock  pledged  for  his  security,  it 
is  impossible  to  assert  that  the  expenses  incurred  in  contesting  that 
claim,  when  it  was  subsequently  made,  were  intended  to  be  covered 
by  the  indemnity  agreement;  and  that  contention  of  appellants  may 
be  passed  without  further  comment. 

[3]  It  is  argued  that  the  claim  in  controversy  should  be  sustained 
because  Greene's  pledge  of  stock  carried  an  implied  warranty  of 
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title,  and  Leary  acquired  the  rights  of  an  innocent  purchaser  for 
value.  If  both  propositions  be  accepted,  and  their  correctness  need  not 
be  questioned,  we  have  to  consider  what  warranty  was  implied  by  the 
I^edge,  and  whether,  as  the  matter  turned  out,  Leary's  estate  had 
any  cause  of  action  against  Greene.  It  seems  to  be  well  settled  that 
in  such  case  the  implied  warranty  is,  not  that  the  pledgor  has  good 
title,  but  that  good  title  will  be  conferred  on  the  pledgee.  There  is 
no  warranty  that  the  property  pledged  will  not  be  claimed  by  a  third 
party,  and  therefore  no  breach  of  the  contract,  unless  such  a  claim 
be  successfully  asserted.  The  warranty  implied  in  the  sale  or  pledge 
of  personal  property  is  like  the  covenant  of  general  warranty  in  a 
conveyance  of  real  estate,  which  is  not  broken  except  by  eviction  of 
the  grantee  under  a  paramount  title;  that  is  to  say,  the  pledgor's 
implied  warranty  makes  him  liable  to  the  pledgee  only  in  case  the 
latter  loses  the  property  to  a  stranger  who  establishes  a  better  right  to  it. 
In  35  Cyc.  416,  where  numerous  decisions  are  cited,  the  rule  in  re- 
gard to  the  warranty  implied  on  a  sale  of  personal  property  is  thus 
stated : 

"A  warranty  of  title  refers  only  to  the  condition  of  the  title  at  the  time  of 
the  sale,  and  is  a  warranty  only  against  a  superior  title,  or  existing  incum- 
hrances,  and  not  that  the  title  will  not  be  disputed." 

But  Leary  did  not  "lose  the  property."  On  the  contrary,  as  the 
courts  have  conclusively  held,  he  got  a  perfectly  good  title  even  as 
against  the  United  States,  with  whose  stolen  money  Greene  had  pur- 
chased the  pledged  securities.  True,  his  title  was  assailed,  and  in 
defending  it  his  estate  incurred  expenses  of  considerable  amount  for 
counsel  fees  and  the  like.  But  as  the  defense  was  wholly  successful, 
and  Leary's  title  adjudged  to  be  superior  to  that  of  the  adverse  claim- 
ant, there  was  no  breach  of  Greene's  implied  warranty  of  title,  and 
consequently  that  warranty  did  not  of  itself  make  him  liable  for  the 
expenses  of  the  litigation.  It  follows,  of  course,  that  those  expenses 
cannot  be  charged  upon  that  share  of  the  indemnity  fund  which, 
subject  to  the  prior  right  of  the  Leary  estate,  belongs  to  the  United 
States  as  in  law  the  successor  in  interest  of  Greene.  In  short,  the 
doctrine  of  implied  warranty  does  not  sustain  the  appellants'  conten- 
tion. 

The  further  argument  is  advanced  that  in  the  government's  suit 
to  recover  the  stock  Kellogg's  attitude,  as  disclosed  by  his  answer 
and  otherwise,  was  unfriendly  and  even  hostile  to  the  Leary  estate; 
that  as  trustee  of  the  indemnity  fund  he  failed  to  do  what  he  should 
have  done  to  assist  and  protect  the  estate;  that  in  consequence  it 
became  necessary  for  the  estate  itself  to  intervene  in  that  suit;  and 
that  therefore  the  estate  is  entitled  to  recover  the  expenses  which  it 
is  alleged  would  have  been  allowed  to  Kellogg  out  of  the  fund  if  he 
had  performed  his  duty.  But  this  argument  rests  on  an  assumption 
which  seems  to  us  clearly  erroneous.  If  Kellogg  had  from  the  first 
actively  aided  the  estate,  and  in  a  contest  in  the  original  suit,  substan- 
tially like  that  which  actually  followed  the  intervention,  had  estab- 
lished the  validity  of  the  Leary  claim,  on  what  theory  would  his  ex- 
penses have  been  chargeable  upon  that  part  of  the  fund  adjudged  in 
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the  same  suit  to  belong  to  his  adversary?  In  that  event  his  expenses 
would  have  been  payable  from  the  moneys  awarded  to  the  estate, 
because  incurred  in  benefiting  the  estate,  but  we  are  aware  of  no  rule 
of  law  under  which  they  could  have  been  ordered  paid  out  of  the 
moneys  awarded  to  the  United  States. 

[4]  In  the  last  analysis  the  case  at  bar  involves  no  unfamiliar  prin- 
ciple. One  of  the  parties  to  the  controversy,  the  United  States, 
claimed  all  the  Norfolk  &  Western  stock,  now  represented  by  the  fund 
in  court ;  the  other  party,  the  Leary  estate,  claimed  the  greater  part 
of  it.  The  courts  have  decided  that  the  estate  has  the  superior  claim 
to  such  portion  as  will  discharge  the  obligation  incurred  by  Leary  in 
becoming  bondsman  for  Greene,  and  that  the  balance  of  the  fund 
belongs  to  the  United  States.  The  contest  has  been  greatly  prolonged 
and  the  estate  put  to  heavy  expense.  But  the  case  is  by  no  means 
exceptional  in  that  respect.  It  usually  happens  that  the  successful 
litigant  gets  less  in  net  results  than  is  adjudged  to  be  his  due,  because 
he  must  himself  pay  the  lawyer  who  won  his  suit.  The  costs  that 
can  be  taxed  against  the  losing  party — and  none  at  all  can  be  taxed 
against  the  government — are  little  more  than  nominal,  and  the  win- 
ner is  therefore  out  of  pocket  for  the  fees  of  his  counsel.  If  this  be 
unjust  to  the  one  found  to  be  in  the  right,  it  is  because  the  law  gives 
him  only  the  amount  of  his  recovery  and  thie  scanty  sum  allowed  as 
taxable  costs.  We  find  no  authority  for  subjecting  the  defeated  part>' 
to  any  greater  liabiHty.  In  Hauenstein  v.  Lynham,  100  U.  S.  483, 
491  (25  L.  Ed.  628),  the  Supreme  Court  said :  "It  is  a  settled  rule  in 
this  court  never  to  allow  counsel  on  either  side  to  be  paid  out  of  the 
fund  in  dispute."  To  the  same  decisive  effect  are,  among  others.  Na- 
tional Bank  v.  Whitney,  103  U.  S.  99,  26  L.  Ed.  443,  103  U.  S.  104, 
26  L.  Ed.  561,  Hobbs  v.  McLean,  117  U.  S.  567,  582,  6  Sup.  Ct.  870. 
29  L.  Ed.  940,  Riddle  v.  Hudgins,  58  Fed.  490,  494,  7  C.  C.  A.  335, 
and  Pike  v.  Cincinnati  Realty  Co.,  179  Fed.  97,  103,  102  C.  C.  A.  391. 

The  claim  for  expenses  here  considered  is  clearly  not  within  the 
terms  of  the  indemnity  agreement,  and  we  are  persuaded  that  it  can- 
not be  sustained  on  the  theory  of  Greene's  implied  warranty  of  title, 
nor  yet  on  the  theory  of  subrogation  to  the  supposed  rights  of  Kellogg, 
if  he,  instead  of  the  estate,  had  carried  on  the  litigation.  Whatever 
its  hardship,  it  is  simply  the  case  of  a  successful  suitor  whom  the  law 
compels  to  pay  his  own  counsel. 

Affirmed. 
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UNITED  STATES  v.  ONE  SAXON  AUTOMOBILE  et  al. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit.    January  7,  1919.) 

No.  1661. 

Iktebnal  Revenue  ^=»42 — Removal  of  Liquob  to  Evade  Tax — Fobteitube 
OF  Vehicle. 

An  automobile  used  in  removing  liquor  on  which  the  tax  had  not  been 
paid,  with  intent  to  defraud  the  government  of  such  tax,  held  subject  to 
forfeiture  under  Rev.  St.  §  3450  (Comp.  St.  f  6352),  providing  for  for- 
feiture of  every  "carriage  or  other  conveyance  whatsoever"  used  for  such 
purpose,  as  against  a  mortgage  taken  by  the  seller  of  the  machine  who 
voluntarily  gave  possession  to  the  purchaser,  but  who  had  no  knowledge 
of  its  unlawful  use. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Roanoke ;  Henry  Clay  McDowell,  Judge. 

Proceeding  by  the  United  States  for  forfeiture  of  One  Saxon  Au- 
tomolrile.  From  a  judgment  awarding  priority  to  the  lien  of  W.  P. 
Mundy,  the  United  States  brings  error.    Reversed. 

R.  E.  Byrd,  U.  S.  Atty.,  of  Richmond,  Va. 

G.  A.  Wingfield,  of  Roanoke,  Va.  (H.  T.  Hall,  of  Roanoke,  Va.,  on 
the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

WOODS,  Circuit  Judge.  The  collector  of  internal  revenue,  on 
January  19,  1918,  seized  one  Saxon  automobile  in  which  Sandy  Hair- 
ston  was  transporting  spirituous  Hquors  on  which  the  tax  had  not 
been  paid.  Thereafter  forfeiture  proceedings  were  instituted  imder 
the  following  provision  of  R.  S.  §  3450  (Comp.  St.  §  6352) : 

"Whenever  any  goods  or  commodities  for  or  in  respect  whereof  any  tax  is 
or  shall  be  imposed,  or  any  materials,  utensils,  or  vessels  proper  or  intended 
to  be  made  use  of  for  or  in  the  making  of  such  goods  or  commodities  are  re- 
moved, or  are  deposited  or  concealed  in  any  place,  with  intent  to  defraud 
the  United  States  of  such  tax,  or  any  part  thereof,  all  such  goods  ahd  com- 
modities, and  all  such  materials,  utensils,  and  vessels,  respectively,  shall  be 
forfeited ;  and  in  every  such  case  all  the  casks,  vessels,  cases,  or  other  pack- 
ages whatsoever,  containing,  or  which  shall  have  contained,  such  goods  or  com- 
modities, respectively,  and  every  vessel,  boat,  cart,  carriage,  or  other  convey- 
ance whatsoever,  and  aU  horses  or  other  animals,  and  all  things  used  in  the 
removal  or  for  the  deposit  or  concealment  thereof,  respectively,  shall  be  for- 
feited." 

W.  P.  Mundy,  the  holder  of  notes  secured  by  a  deed  of  trust  on 
the  automobile,  intervened,  claiming  that  the  proceeds  of  sale  should 
be  applied  first  to  the  satisfaction  of  his  debt,  thus  raising  the  ques- 
tion whether  the  forfeiture  displaced  his  lien  or  interest  in  the  prop- 
erty.   The  facts  were  agreed  on : 

W.  P.  Mundy,  a  dealer,  on  August  10,  1917,  sold  the  automobile  to 
Luther  A.  Moore  for  $450,  taking  for  the  unpaid  portion  of  the  pur- 
chase money,  payable  in  monthly  installments,  13  notes,  secured  by  a 
deed  of  trust  covering  the  property,  recorded  August  20,  1917.    At  the 
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time  of  seizure  by  the  collector,  there  was  unpaid  on  the  notes  $190,  of 
which  $80  was  overdue.  By  the  terms  of  the  deed  of  trust  and  un- 
der the  laws  of  Virginia,  Mundy  had  the  right  to  require  the  trustee  to 
seize  the  property  and  sell  it  in  satisfaction  of  his  debt.  Hairston  had 
borrowed  the  automobile  from  Moore,  and  was  using  it  for  the  trans- 
portation of  contraband  liquor  when  it  was  seized.  Mundy  had  not 
at  any  time  information  of  the  use  of  the  automobile  to  carry  contra- 
band liquor,  or  of  any  intention  so  to  use  it.  No  claim  was  made  by  the 
purchaser,  Moore. 

The  District  Court  held  that  the  rights  of  Mundy  under  the  deed  of 
trust  were  unaffected  by  the  forfeiture,  and  that  the  proceeds  of  sale 
should  be  first  applied  in  satisfaction  of  his  debt,  and  only  the  bal- 
ance paid  into  the  treasury. 

No  doubt  has  ever  existed  of  the  power  of  Congress  to  impose  the 
penalty  of  forfeiture  on  property  used  to  defeat  the  revenue  laws,  with- 
out respect  to  the  guilt  of  the  owner  or  his  knowledge  of  the  unlawftd 
use.  Such  a  statute  for  the  raising  of  revenue,  even  when  containing 
provisions  of  a  highly  penal  nature,  is  still  to  be  construed  as  a  whole, 
and  in  a  fair  and  reasonable  manner,  and  not  strictly  in  favor  of  a 
claimant.  United  States  v.  Sugar,  7  Pet.  453,  8  L.  Ed.  745 ;  United 
States  v.  Stowell,  133  U.  S.  1,  10  Sup.  Ct.  244,  33  L.  Ed.  555;  United 
States  V.  Graf  Distilling  Co.,  208  U.  S.  198,  28  Sup.  Ct.  264,  52  L.  Ed. 
452.  A  strong  consideration  against  any  forced  construction  of  the 
statute  to  meet  the  hardship  of  a  particular  case  is  that  the  law  pro- 
vides for  relief  from  the  forfeiture  in  proper  cases  by  an  executive 
official,  and  courts  should  always  indulge  the  presumption  that  his  dis- 
cretion will  be  wisely  and  justly  exercised.  Nevertheless,  if  the  in- 
ference of  intention  to  exempt  from  forfeiture  the  property  of  an  in- 
nocent owner  can  be  drawn  by  any  reasonable  and  fair  construction 
of  the  language  of  the  statute,  that  construction  will  be  adopted. 

This  rule  of  construction  has  been  extendjed  without  dissent  to  pro- 
tect the  innocent  owner  of  property  from  forfeiture,  even  when  pro- 
vided by  a  statute  which  expresses  no  limitation  or  exemption  of  any 
kind,  where  the  property  has  been  taken  by  a  trespasser  or  a  thief,  or 
the  owner  has  been  deprived  of  the  possession  by  forces  of  nature  be- 
yond his  control.  This  is  for  the  reason  that  no  right  of  possession  or 
custody  can  be  acquired  by  or  from  a  trespasser  or  thief,  or  by  virtue 
of  the  forces  of  nature  against  the  will  of  the  owner.  In  such  case,  the 
owner  of  the  property  has  never  in  a  legal  sense  parted  with  any  right 
of  custody  or  possession,  and  hence  no  statute  can  operate  against  his 
title  by  reason  of  the  use  or  custody  or  possession  of  the  thief  or  tres- 
passer, or  his  deprivation  of  it  by  the  forces  of  nature.  This  reason- 
ing obviously  does  not  apply  when  the  owner  voluntarily  parts  with  his 
possession  and  intrusts  his  ship  or  vehicle  to  another,  for  in  that  case 
the  owner  is  charged  with  knowledge  that  the  person  to  whom  he  has 
relinquished  possession,  or  some  one  acquiring  the  possession  from 
him,  may  so  use  the  property  as  to  defeat  the  collection  of  the  revenue, 
and  thus  bring  it  under  the  condemnation  of  forfeiture.  While  the 
principle  is  not  elaborated,  this  we  think  was  the  distinction  in  the  mind 
of  Chief  Justice  Marshall  in  Peisch  v.  Ware,  4  Cranch,  347,  2  L.  Ed. 
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643.  The  principle  was  applied  in  holding  that  all  previous  liens  on 
vessels  are  overridden  by  forfeiture  in  prize  cases;  the  court  saying, 
if  it  were  otherwise,  shipowners  could  in  all  cases  defeat  forfeiture  by 
giving  mortgages  on  their  ships.  The  Hampton,  5  Wall.  372,  18  L.  Ed. 
659;  The  Battle,  6  Wall.  498,  18  L.  Ed.  933;  The  Siren,  7  Wall.  152, 
19  L.  Ed.  129. 

The  same  practical  considerations  apply  with  force  to  the  use  of 
automobiles  in  violation  of  the  statute  now  before  us.  The  enforce- 
ment of  the  revenue  statute  concerning  transportation  of  liquor  is  dif- 
ficult, because  of  the  facility  with  which  automobiles  may  be  used  for 
that  purpose  without  detection.  If  one  thus  engaged  in  illicit  trans- 
portation could  protect  his  automobile  from  forfeiture  on  proof  that 
the  1^^  title  was  in  some  one  else,  or  that  some  one  else  had  a  mort- 
gage on  it,  the  difficulty  of  enforcing  the  law  would  be  greatly  in- 
creased, and  the  penalty  of  forfeiture  almost  always  evaded. 

It  seems  to  us  the  statute  requiring  forfeiture  is  explicit,  leaving  no 
room  for  construction.  It  is  true  that  it  is  not  violated  unless  the  liq- 
uor is  removed  with  intent  to  defraud  the  United  States  of  the  taxes. 
But,  when  fraud  in  the  removal  is  shown,  the  statute  provides  that  the 
conveyance  used  for  the  purpose  shall  be  forfeited.  There  is  no  lim- 
itation or  exception  that  the  forfeiture  shall  depend  upon  proof  of 
fraud  in  the  owner  of  the  convejrance  or  on  any  other  condition. 

This  court,  it  is  true,  in  United  States  v.  Two  Barrels  of  Whisky, 
96  Fed.  479,  37  C.  C.  A.  518,  decided  in  1899,  where  the  facts  were 
in  substance  precisely  the  same  as  in  this  case,  held  in  effect  that  the 
limiting  wordis,  "with  intent  to  defraud,"  applied,  not  only  to  the  act  of 
transportation,  but  also  to  the  use  of  the  particular  conveyance,  thus 
making  it  a  necessary  condition  of  the  forfeiture  of  any  interest  in  the 
vehicle  that  the  owner  of  such  interest  should  have  an  intent  to  de- 
fraud. As  reluctant  as  we  are  to  overrule  that  decision,  we  can  find 
no  warrant  in  the  statute  for  attaching  this  limitation  to  the  use  of  the 
conveyance.  The  court  cited  in  support  of  its  conclusion  United  States 
V.  Stowell,  133  U.  S.  1, 10  Sup.  Ct.  244,  33  h.  Ed.  555.  An  examination 
of  that  case  leads  irresistibly  to  the  conclusion  that  it  not  only  does  not 
support  the  inference  that  imder  such  a  statute  the  innocent  owner  or 
lienor  of  the  offending  conveyance  is  exempt  from  forfeiture,  but  sug- 
gests exactly  the  opposite  inference.  The  statute  there  under  consid- 
eration provided  as  to  an  illicit  distillery  that : 

Any  person  "who  shaU  carry  on  the  business  of  a  distiller  without  having 
given  bond  as  required  by  law,  or  who  shall  engage  In  or  carry  on  the  business 
of  a  distiller  with  intent  to  defraud  the  United  States  of  the  tax  on  the  spirits 
distilled  by  him,  or  any  part  thereof,"  shall  be  fined  and  imprisoned.  *'And  ail 
distilled  spirits  or  wines,  and  aU  stills  or  other  apparatus,  fit  or  Intending  to 
be  used  for  the  distillation  or  rectification  of  spirits,  or  for  the  compuundius 
of  liquors,  owned  by  such  person,  wherever  found,  and  all  dlstiUed  spirits  or 
wines  and  personal  property  found  in  the  distillery  or  rectifying  establish- 
ment, or  In  any  building,  room,  yard,  inclosures  connected  therewith,  and 
used  with  or  constituting  a  part  of  the  premises ;  and  all  the  right,  title,  and 
Interest  of  such  person  in  the  lot  or  tract  of  land  on  which  such  distillery  is 
situated,  and  all  right,  title,  and  interest  therein  of  every  person  who  know- 
ingly has  suffered  or  permitted  the  business  of  a  distiller  to  be  there  carried 
on,  or  has  connived  at  the  same,"  shall  be  forfeited  to  the  United  States. 
Act  Feb.  8, 1875,  c.  36,  {  16,  18  Stat  310  (CJomp.  St  §  5966). 

168  O.C.A.— 22 
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By  Rev.  St.  §  3305  (Comp.  St.  §  6085),  every  distiller  who  omits  to 
keep  books  in  the  form  prescribed  by  the  Commissioner  of  Internal 
Revenue  shall  be  punished  by  fine  and  imprisonment,  and — • 

"the  distillery,  distilling  apparatus,  and  the  lot  or  tract  ♦  ♦  ♦  on  which 
it  stands,  and  all  personal  property  on  said  premises  used  In  the  business 
there  carried  on,  shall  be  forfeited  to  the  United  States." 

The  court  held  that  the  right,  title,  and  interest  of  the  innocent  owner 
of  the  real  estate  was  not  forfeited  by  a  violation  of  the  law  in  con- 
ducting an  illicit  distillery  thereon,  because  the  statute  expressly  pro- 
vided such  forfeiture  only  against  the  right  and  title  of  persons  who 
participated  in  or  consented  to  the  carrying  on  of  a  distillery.  The  court 
said  that  the  two  provisions  respecting  personal  property  and  real  es- 
tate each  clearly  defined  its  own  restrictions,  and  the  restriction  in- 
serted in  one  could  not  be  imported  into  the  other.  With  respect  to  the 
provisions  for  the  forfeiture  of  personal  property  the  court  uses  this 
language : 

"In  order  to  give  it  such  effect  as  will  show  any  reason  for  Its  Insertion 
in  the  statute,  it  must  be  construed  to  intend,  at  least,  that  all  personal  prop- 
erty which  is  knowingly  and  voluntarily  permitted  by  its  owner  to  remain  on 
any  part  of  the  premises,  and  which  is  actually  used,  either  in  the  unlawful 
business  or  in  any  other  business  openly  carried  on  upon  the  premises,  shall 
be  forfeited,  even  If  he  has  no  participation  in  or  knowledge  of  the  imlawful 
acts  or  Intentions  of  the  person  carrying  on  business  there,  and  that  persons 
who  Intrust  their  personal  property  to  the  custody  and  control  of  another  at 
his  place  of  business  shall  take  the  risk  of  its  being  subject  to  forfeiture  If  he 
conducts,  or  consents  to  the  conducting  of,  any  business  there  In  violation  of 
the  revenue  laws,  without  regard  to  the  question  whether  the  owner  of  any 
particular  article  of  such  property  is  proved  to  have  participated  in  or  con- 
nived at  any  violation  of  tliose  laws.  The  present  case  does  not  require  us 
to  go  beyond  this,  or  to  consider  whether  the  sweeping  words  *all  personal 
propei*ty*  must  be  restricted  by  Implication  In  any  other  respect,  for  instance, 
as  to  personal  effects  having  no  connection  with  any  business,  or  as  to  property 
stolen  or  otherwise  brought  upon  the  premises  without  the  consent  of  Its 


owner," 


In  .United  States  v.  Brig  Malek  Adhel,  2  How.  210,  11  L.  Ed.  239,  it 

is  said: 

"It  is  not  an  uncommon  course  in  the  admiralty,  acting  under  the  law  of 
nations,  to  treat  the  vessel  in  which  or  by  which,  or  by  the  master  or  crew 
thereof,  a  wrong  or  offense  has  been  done  as  the  offender,  without  any  regard 
whatsoever  to  the  personal  misconduct  or  responsibility  of  the  owner  thereof. 
And  this  is  done  from  the  necessity  of  the  case,  as  the  only  adequate  means  of 
suppressing  the  offense  or  wrong,  or  insuring  an  Indemnity  to  the  Injured 
party.  The  doctrine  also  is  familiarly  applied  to  cases  of  smuggling  and  other 
misconduct  under  our  revenue  laws,  and  has  been  applied  to  other  kindred 
cases,  such  us  cases  arising  on  embargo  and  nonintercourse  acts.  In  short, 
the  acts  of  the  master  and  crew,  in  cases  of  this  sort,  bind  the  interest  of  the 
owner  of  the  sTiip,  whether  he  be  innocent  or  guilty,  and  he  Impliedly  submits 
to  whatever  the  law  denounces  as  a  forfeiture  attached  to  the  ship  by  reason 
of  their  unlawful  or  wanton  wrongs.**  The  Palmyra,  12  Wheat.  1,  6  L.  Ed.  531 ; 
Dobbin's  Distillery  v.  United  States,  96  U.  S.  395,  24  L.  Ed.  637. 

Other  cases  supporting  the  conclusion  we  have  reached  are  United 
States  V.  One  Black  Horse  (D.  C.)  129  Fed.  167 ;  United  States  v.  Two 
Horses,  Fed.  Cas.  No.  16578;  United  States  v.  Two  Mules  (D.  C.)  36 
Fed.  84;  The  Frolic  (D.  C.)  148  Fed.  921 ;  United  States  v.  Two  Hun- 
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dred  and  Twenty  Patented  Machines  (D.  C.)  99  Fed.  559 ;  New  Eng- 
land Dredging  Co.  v.  United  States,  144  Fed.  932,  75  C.  C.  A.  572 ; 
United  States  v.  246y2  Barrels  of  Tobacco  (D.  C.)  103  Fed.  791. 

There  are  a  number  of  decisions,  like  United  States  v.  1,150% 
Pounds  of  Celluloid,  82  Fed.  627,  27  C.  C.  A.  231,  Shawnee  National 
Bank  v.  United  States,  249  Fed.  583,  161  C.  C.  A.  509,  and  United 
States  V.  One  Automobile  (D.  C.)  237  Fed.  891,  in  which  courts  have 
been  able  to  find,  sometimes  by  somewhat  forced  construction,  such  lim- 
itations on  the  forfeiture  provided  as  to  exempt  an  innocent  owner  or 
lienor.  It  is  sufficient  to  say  as  to  the  statute  now  under  considera- 
tion that  such  an  exemption  could  only  rest  upon  judicial  insertion  of 
limiting  words  not  found  in  the  statute. 

Reversed. 


(257  Fed.  255) 

SALYERS  et  al.  v.  UNITED  STATES,  for  Use  of  INDIANA  QUARRIES 

CO.  et  al.* 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit.    February  19,  1919.) 

No.  5038. 

1.  Limitation    or    Actions    ^=»180(7) — Objections    at    Trial— Motion    to 

Strike. 

Objection  may  be  taken  to  an  amendment  to  a  petition,  on  the  ground 
that  it  sets  up  a  new  cause  of  action  barred  by  limitation,  by  motion 
to  strike  claim  from  the  record  and  exclude  it  from  consideration. 

2.  United  States  ^=»67(3) — Bonds  or  Contractors  for  Public  Work— Lm- 

ITATION  or  Actions 

Act  Aug.  13,  1S94,  as  amended  by  Act  Feb.  24,  1905  (Comp.  St.  §  6923), 
giving  persons  furnishing  labor  or  materials  to  a  contractor  for  public 
work  a  right  of  action  on  the  contractor's  bond,  creates  a  new  liability 
and  gives  a  special  remedy;  but  the  limitation  of  one  year  for  bringing 
suit  is  a  condition  of  the  right  conferred. 

3.  Pleading  ^=»248(4) — Amendment— New   Cause  or  Action. 

Where  plaintiff  in  the  original  petition  on  contractor's  bond  set  up 
a  claim  for  material  furnished  by  him  to  a  contractor,  an  amendment 
setting  up  a  further  claim  for  material  furnished  by  another  and  as- 
signed to  him  states  a  new  and  separate  cause  of  action,  although  the 
amount  prayed  for  in  the  original  petition  was  large  enough  to  cover 
both  claims. 

4.  Limitation   of   Actions    C=»127(11) — Date    of    Suit— Cause   of   Action 

Pleaded  by  Amendment. 

Where  plaintiff,  having  two  causes  of  action,  has  stated  but  one  of 
them  in  his  original  petition,  although  the  amouit  demanded  is  large 
enough  to  cover  both,  an  amendment  setting  up  the  second  cause  of  ac- 
tion will  not  relate  back  to  the  date  of  the  original  petition,  for  the  pur- 
pose  of  avoiding  the  bar  of  limitation,  but  will  be  governed  by  its  own 
date. 

6.  United  States  ^=>67(4) — Bond  of  Contractor  for  Public  Work— Action 
ON  Behalf  of  Subcontractor— Pleading. 

In  an  action  on  behalf  of  subcontractors  on  the  bond  of  a  contractor 
for  a  public  building,  under  Act  Aug.  13,  1894,  as  amended  by  Act  Feb. 
24,  1905  (Comp.  St.  §  6923),  an  allegation  that  the  building  was  com- 
pleted and  accepted  by  the  United  Stales  on  a  date  named  Is  a  sufficient 
allegation  of  final  settlement  between  the  United  States  and  the  con- 
tractor. 

^s^For  other  caies  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Index<« 

•Rehearing  denied  May  12.  1919. 
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6.  PLBADiTf Q  ^s»236(5) — AifiWDintNTV— Discretion  of  Coubt. 

Allowance  of  an  amendment  during  trial,  to  conform  the  pleadings  to 
the  proof,  is  discretionary  with  the  trial  court 

7.  Appbax  and  Brbob  <=»110 — Qubstions  Revibwabia — Bulino  on  Motion 

FOB  New  Tbial. 

Ruling  on  a  motion  for  new  trial  is  not  assignable  as  error  in  the  fed- 
eral courts. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Action  by  the  United  States,  for  the  use  of  the  Indiana  Quarries 
Company  and  others,  against  Isaac  N.  Salyers  and  the  National  Surety 
Company.  Judgment  for  plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

J.  R.  Files,  of  Ft.  Dodge,  Iowa  (Mitchell  &  Files,  of  Ft.  Dodge, 
Iowa,  on  the  brief),  for  plaintiffs  in  error. 

D.  M.  Kdleher,  of  Ft.  Dodge,  Iowa  (Henry  M.  H^ran,  of  Chicago, 
111.,  and  B.  J.  Price  and  Clarence  M.  Hanson,  both  of  Ft  Dodge,  Iowa, 
on  the  brief),  for  defendants  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  Action  at  law  by  the  United  States  of 
America  against  Isaac  N.  Salyers  and  National  Surety  Company,  com- 
menced May  19,  1913,  for  the  use  of  Indiana  Quarries  Company,  un- 
der Act  of  Congress  of  August  13,  1894  (28  Stat.  278,  c.  280),  as 
amended  by  Act  of  February  24,  1905  (33  Stat  811,  c.  778  [Comp.  St. 
§  6923]),  requiring  bonds  by  contractors  on  public  buildii^^  for  the 
payment  of  labor  and  material.  (The  Quarries  Company  will  here- 
after be  referred  to  as  plaintiif.) 

After  the  action  had  been  commenced  on  behalf  of  the  plaintiff, 
several  parties  intervened,  alleging  the  furnishing  of  labor  and  ma- 
terial. By  written  stipulation  of  the  parties  the  action  was  tried,  in 
June,  1917,  to  the  court  without  a  jury,  and  resulted  in  judgments  in 
favor  of  the  plaintiff  and  the  interveners ;  claim  of  plaintiff  being  re- 
duced, however,  by  certain  counterclaims  by  defendant  Salyers,  the 
contractor. 

By  the  present  writ  of  error  it  is  sought  to  reverse  the  judg- 
ment in  favor  of  plaintiff.  Specifications  of  error  relied  upon  are 
as  follows: 

First.  Error  in  permitting  the  plaintiff  to  amend  its  petition  in 
November,  1916,  and  in  receiving  evidence  under  said  amendment. 

The  building  for  which  the  material  was  furnished  was  completed 
May  21,  1912,  and,  as  stated,  the  action  was  commenced  May  19, 
1913,  which  was  within  the  year  provided  by  the  statute.  In  its 
original  petition  plaintiff  alleged  that  it  had  furnished  certain  stone 
to  the  contractors  which  had  been  used  and  not  paid  for;  the  value 
of  the  stone  furnished  was  alleged  to  be  $5,000,  and  the  amount  de- 
manded was  also  $5,000.  By  the  first  amendment  to  the  petition, 
filed  June  20,  1916,  plaintiff  alleged  that  it  had  furnished  to  the  con- 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4k  Indexes 
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tractor  stone  amounting  to  $3,495.71,  and  that  there  was  a  balance 
due  thereon  of  $1,736.59,  for  which  amount  judgment  was  demanded. 

[1]  The  second  amendment  (being  the  one  of  November,  1916,  and 
the  one  complamed  of)  separated  the  claim  of  the  plaintiflF  into  two 
parts,  or  counts.  In  one  count  it  was  alleged  that  stone  had  been 
furnished  hy  Perry-Mathews-Buskirk  Stone  G>.  (hereinafter  called 
the  Perry  c5ompany)  in  the  amount  of  $3,718.73,  and  that  the  claim 
of  the  Perry  Company  had  been  assigned  to  the  plaintiff  in  November, 
1910.  In  the  second  count  it  was  alleged  that  stone  was  furnished 
to  the  contractor  by  the  plaintiff  in  the  amount  of  $606.62;  and  it 
was  further  alleged  that  there  was  due  and  owing  upon  both  of  said 
counts  the  sum  of  $1,736.59.  Motion  was  made  on  behalf  of  the  de- 
fendants to  strike  out  the  amendment  of  November,  1916,  on  the 
ground  that  it  introduced  a  new  cause  of  action.  No  ruling  seems 
to  have  been  preserved  upon  this  motion.  At  the  close  of  all  the  evi- 
dence, however,  defendants  moved  to  strike  from  the  record  and  ex- 
clude from  consideration  that  portion  of  plaintiff's  claim  based  on  as- 
signment from  the  Perry  Company,  cm  the  ground  that  said  assign- 
ment, set  up  in  said  amendment,  introduced  a  new  cause  of  action, 
and  that  at  the  time  of  the  filing  of  said  amendment  (November,  1916) 
the  year  for  filing  claims  as  fixed  by  the  federal  statute  had  expired, 
and  that  the  filing  of  said  amendment  could  not  relate  back  to  the 
filing  of  the  original  petition. 

The  method  adopted  by  defendant  in  preserving  its  rights  was  ap- 
propriate. The  filing  of  the  amendment  did  not  cut  off  the  defense. 
Railway  v.  Wyler,  158  U.  S.  285,  295,  15  Sup.  Ct.  877,  39  L.  Ed. 
983. 

[2]  The  contention  of  the  plaintiff  is  that  the  amendment  of  No- 
vember, 1916,  did  not  set  up  a  new  cause  of  action,  but  simply  restated 
in  two  counts  the  cause  of  action  originally  set  up ;  one  of  the  counts 
being  on  behalf  of  the  plaintiff  as  orig^al  furnisher  of  material,  and 
the  other  on  behalf  of  the  plaintiff  as  assignee  of  the  claim  of  the 
Perry  Company. 

The  bond  required  by  the  statute  above  cited  performs  a  double 
function :  First,  to  secure  to  the  government  a  faithful  performance 
on  the  part  of  the  contractor ;  secondly,  to  protect  persons  from  whom 
the  contractor  obtains  labor  and  materials.  U.  S.  v.  Nat.  Surety  Co., 
92  Fed.  549,  34  C.  C.  A.  526 ;  U.  S.  v.  Rundle,  100  Fed.  400,  40  C.  C. 
A.  450.  And  the  statute  is  to  be  liberally  construed  to  effect  the  pur- 
poses within  its  scope.  111.  Surety  Co.  v.  John  Davis  Co.,  244  U.  S. 
376,  37  Sup.  Ct.  614,  61  L.  Ed.  1206;  U.  S.  v.  Lowrance,  252  Fed. 
122,  164  C.  C.  A.  234. 

But,  while  the  statute  creates  a  new  cause  of  action,  it  does  so  upon 
the  terms  named  in  the  statute. 

**Tbe  right  of  action  given  to  creditors  Is  specifically  conditioned  upon  the 
fact  that  no  suit  shall  be  brought  by  the  United  States  within  the  six  months 
•  named,  for  it  is  only  in  that  event  that  the  creditors  shall  have  a  right  of 
action  and  may  bring  a  suit  in  the  manner  provided.  The  statute  thus  cre- 
ates a  new  liability  and  gives  a  special  remedy  for  it,  and  upon  well-settled 
'rindples  the  limitations  upon  such  liability  become  a  part  of  the  right  con- 
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ferred  and  compliance  with  them  Is  made  essential  to  the  assertion  and 
benefit  of  the  liability  itself."  Texas  Cement  Co.  v.  McCord,  233  U.  S.  157, 
162,  34  Sup.  Ct.  550,  552,  58  L.  Ed.  893. 

Among  the  limitations  in  the  statute  is  that  of  12  months  for  bring- 
ing suit  or  filing  claims.  Texas  Cement  Co.  v.  McCord,  233  U.  S. 
157,  34  Sup.  Ct.  550,  58  L.  Ed.  893;  111.  Surety  Co.  v.  Peeler,  240  U. 
S.  214,  36  Sup.  Ct.  321,  60  L.  Ed.  609;  U.  S.  v.  Boomer,  183  Fed.  726; 
Baker  Contract  Co.  v.  U.  S.,  204  Fed.  390,  122  C.  C.  A.  560 ;  Eber- 
hart  V.  U.  S.,  204  Fed.  884,  123  C.  C.  A.  180.  The  claims  of  the  vari- 
ous persons  furnishing  labor  or  material  are  assignable.  Tide  Co.  v. 
Crane  Co.,  219  U.  S.  24,  31  Sup.  Ct.  140,  55  L.  Ed.  72;  U.  S.  v.  Run- 
die,  100  Fed.  400,  40  C.  C.  A.  450;  Title  Co.  v.  Puget  Sound  Works, 
163  Fed.  168,  89  C.  C.  A.  618.  Ajid  each  claim  is  separate  and  rep- 
resents a  distinct  cause  of  action.  Title  Co.  v.  Crane  Co.,  219  U.  S. 
24,  35,  31  Sup.  Ct.  140,  55  L.  Ed.  72;  111.  Co.  v.  Peeler,  240  U.  S. 
214,  225,  36  Sup.  Ct.  321,  60  L.  Ed.  609. 

[3]  The  two  claims  of  the  plaintiff  and  of  the  Perry  Company  being 
originally  distinct  and  representing  distinct  causes  of  action,  it  re- 
mains to  be  considered  whether  by  the  amendment  to  plaintiflf's  peti- 
tion of  November,  1916,  a  new  cause  of  action  was  introduced  into 
the  petition,  or  whether  the  cause  of  action  represented  by  the  Perry 
Company  claim  was  already  included  in  said  petition.  It  has  been 
noted  that  the  amount  demanded  in  the  original  petition  was  $5,000, 
and  in  the  first  amendment  to  the  petition  this  amount  was  changed  to 
$1,736.59,  and  that  the  amendment  of  November,  1916,  retained  this 
latter  amount.  The  last  amendment  to  the  petition,  therefore,  did  not 
change  the  amount  demanded ;   but  this  is  not  determinative. 

The  tests  to  determine  whether  two  causes  of  action  are  identical 
are  fully  stated  in  Whalen  v.  Gordon,  95  Fed.  305,  313,  37  C.  C.  A. 
70,  79.    Among  those  tests  are : 

'*Will  the  same  evidence  support  both?  And  wlU  a  judgment  against  one 
bar  the  other?" 

Applying  the  first  test  to  the  instant  case,  it  is  plain  that  to  support 
the  cause  of  action  stated  in  the  original  petition  and  in  the  petition 
as  first  amended,  in  addition  to  the  formal  proof  of  the  giving  of  the 
bond  and  the  completion  of  the  contract  and  settlement  thereunder, 
evidence  was  necessary  (1)  that  the  stone  supplied  had  been  furnished 
to  the  defendant ;  (2)  that  it  had  been  furnished  by  the  plaintiflf ;  (3) 
that  it  had  not  been  paid  for.  To  support  the  cause  of  action  set  up 
by  the  amendment  of.  November,  1916,  in  addition  to  the  formal  proof 
mentioned,  evidence  was  necessary:  (1)  That  the  stone  supplied  had 
been  furnished  to  defendant;  (2)  that  it  had  been  furnished  by  the 
Perry  Company ;  (3)  that  it  had  not  been  paid  for ;  (4)  that  the  Perr>- 
Company  had  assigned  its  claim  to  the  plaintiff  prior  to  the  expira- 
tion of  one  year  from  the  completion  of  the  contract  and  "settle- 
ment" ;  (5)  that  plaintiff  was  still  the  owner  of  the  claim.  111.  Surety 
Co.  V.  Peeler,  240  U.  S.  214,  225,  36  Sup.  Ct.  321,  60  L.  Ed.  609.  It 
is  clear,  therefore,  that  evidence  was  needed  to  support  the  cause 
of  action  set  up  in  the  amendment  different  from  and  in  addition  to 
what  was  needed  to  support  the  cause  of  action  set  up  either  in  the 
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original  petition  or  in  the  original  petition  as  first  amended.  The 
first  test  above  mentioned  has  therefore  not  been  met.  Applying 
the  second  test :  If  plaintiff  had  gone  to  trial  upon  the  original  peti- 
tion, or  upon  the  original  petition  as  first  amended,  and  had  obtained 
judgment  in  whatsoever  amount  it  could  have  shown  itself  entitled 
by  reason  of  itself  furnishing  stone  to  the  contractor,  it  is  plain  that 
such  judgment  would  not  have  been  a  bar  to  a  recovery  by  plaintiff 
for  other  stone  furnished  by  the  Perry  Company,  the  claim  for  which 
had  been  assigned  to  plaintiff ;  and  the  reverse  is  also  clearly  true,  that 
the  recovery  on  the  latter  claim  would  have  been  no  bar  to  recovery 
on  the  former.    The  second  test  was  therefore,  not  met. 

[4]  Furthermore,  the  amendment  of  November,  1916,  was  not  a 
mere  amplification  or  expansion  of  what  was  stated  in  the  original 
petition,  and  therefore  within  the  scope  of  the  decisions.  Railway  v. 
Wulf,  226  U.  S.  570,  576,  33  Sup.  Ct.  135,  57  U  Ed.  355,  Ann.  Cas. 
1914B,  134;  Seaboard  Air  Line  v.  Renn,  241  U.  S.  290,  36  Sup.  Ct. 
567,  60  h.  Ed.  1006 ;  Friederichsen  v.  Renard,  247  U.  S.  207,  38  Sup. 
Ct.  450,  62  L.  Ed.  1075;  111.  Surety  Co.  v.  Peeler,  240  U.  S.  214,  36 
Sup.  Ct.  321,  60  L.  Ed.  609;  Railway  v.  Scala,  244  U.  S.  630,  37  Sup. 
Ct.  654,  61  L.  Ed.  1360.  But  the  amendment  set  forth  a  new  and 
different  state  of  facts  which  constituted  a  different  cause  of  ac- 
tion, and  came  within  the  scope  of  the  decisions.  Railway  v.  Wyler, 
158  U.  S.  285,  15  Sup.  Ct.  877,  39  L."  Ed.  983 ;  Sicard  v.  Davis, 
6  Pet.  124,  8  L.  Ed.  342 ;  Railway  v.  Cox,  145  U.  S.  593,  604,  12 
Sup.  Ct.  905,  36  L.  Ed.  829 ;  U.  S.  v.  Dalcour,  203  U.  S.  408,  423, 
27  Sup.  Ct.  58,  51  L.  Ed.  248;  Whalen  v.  Gordon,  95  Fed.  305, 
37  C.  C.  A.  70,  and  cases  cited  therein;  Railway  v.  Hurd,  108  Fed. 
116,  47  C.  C.  A.  615,  56  L.  R.  A.  193;  Lang  v.  Railroad  Co.,  198 
Fed.  38,  117  C.  C.  A.  146;  Re  Louisell  Lbr.  Co.,  209  Fed.  784,  126 
C.  C.  A.  508. 

Finally,  this  amendment  does  not  effect  a  mere  substitution  of  par- 
ties plaintiff,  nor  of  change  of  capacity  in  which  plaintiff  seeks  re- 
covery, so  as  to  be  within  the  scope  of  the  decisions.  Railway  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct.  135,  57  L.  Ed.  355,  Ann.  Cas.  1914B,  134; 
McDonald  v.  Nebraska,  101  Fed.  171,  41  C.  C.  A.  278;  In  re  Griggs, 
233  Fed.  243,  147  C.  C.  A.  249;  Franklin  v.  Conrad  Stanford  Co., 
137  Fed.  737,  70  C.  C.  A.  171.  But  we  have  here  an  instance  where 
the  plaintiff  having  two  causes  of  action  has  stated  but  one  of  them 
in  his  original  petition,  although  the  amount  demanded  is  large  enough 
to  cover  both  of  his  causes  of  action,  and  then  seeks  by  amendment  to 
set  up  facts  vital  to  and  constituting  the  second  cause  of  action.  An 
amendment  setting  up  such  new  and  second  cause  of  action  will  not 
relate  back  to  the  date  of  the  original  petition,  but  will  be  governed  by 
its  own  date,  and  if  the  bar  of  the  statute  of  limitations  or  a  bar  to 
the  right  to  maintain  such  new  cause  of  action  has  intervened,  the 
new  cause  of  action  must  fail.  Texas  Cement  Co.  v.  McCord,  233 
U.  S.  157,  34  Sup.  Ct.  550,  58  L.  Ed.  893;  111.  Surety  Co.  v.  Peeler, 
240  U.  S.  214,  225,  36  Sup.  Ct.  321,  60  L.  Ed.  609;  Baker  Contract 
Co.  v.  U.  S.,  204  Fed.  391,  122  C.  C.  A.  560;  Eberhart  v.  U.  S.,  204 
Fed.  884,  123  C.  C.  A.  180. 
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Our  conclusion  is  that  the  Perry  Company  claim  was  barred  by 
the  limitations  in  the  statute  before  the  filing  of  the  amendment  of 
November,  1916,  and  that  it  was  error  to  deny  the  motion  to  strike 
out  the  evidence  as  to  the  cause  of  action  originating  in  that  claim. 

The  second  specification  of  error  relied  upon  rea£ : 

"Error  In  permitting  the  witnesses  Hagan  and  King  to  testify  concerning 
the  contents  of  the  books  of  account  of  Alexander  King  &  Co.,  for  tlie  reason 
that  said  testimony  was  incompetent,  irrelevant,  not  the  best  evidence,  and 
no  proper  foimdation  therefor  had  been  shown." 

Rule  11  of  this  court  (188  Fed.  ix,  109  C.  C.  A.  ix)  reads  in  part  as 
follows : 

"When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence, 
the  assignment  of  errors  shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.*' 

Rule  24  (188  Fed.  xvi,  109  C.  C.  A.  xvi),  relating  to  briefs,  contains 
the  same  provision. 

There  is  no  compliance,  and  no  attempt  at  compliance,  with  these 
rules  on  the  part  of  the  plaintiffs  in  error,  either  in  the  original  as- 
signments of  error  filed  or  in  the  specification  of  errors  rdied  upon,  set 
out  in  the  brief,  or  in  the  subsequent  "argument"  ccxitained  in  the 
brief.  Because  of  this  failure  to  comply  with  the  rules,  the  second 
specification  of  error  will  not  be  considered. 

[5]  The  third  assignment  of  error  challenges  the  ruling  of  the 
court  that  the  allegations  in  plaintiffs  petition  thj^t  the  work  on  the 
building  was  completed  and  the  building  accepted  by  the  United 
States  on  or  about  the  24th  day  of  May,  1912,  was  a  sufficient  plead- 
ing of  the  fact  that  there  had  been  final  settlement  between  the  United 
States  and  the  contractor,  as  required  by  the  Act  of  Congress  under 
which  the  action  is  brought.  The  defendant,  in  answer  to  one  of  the 
intervening  petitions,  admitted  that  settlement  was  made  on  the  date 
alleged.  Furthermore,  there  was  introduced  in  evidence,  without  ob- 
jection, a  certificate,  or  statement,  from  the  supervising  architect  as 
follows : 

*'Final  settlement  imder  the  contract  to  which  yon  refer  was  authorized 
May  21,  1912." 


In  our  opinion  both  pleading  and  proof  were  sufficient  111.  Surety 
Co.  V.  Peeler,  240  U.  S.  214,  36  Sup.  Ct.  321,  60  L.  Ed.  609;  U. 
S.  V.  Robinson,  214  Fed.  39,  130  C.  C.  A.  432 ;  Pederson  v.  U.  S.,  253 
Fed.  622,  165  C.  C.  A.  248. 

[8]  The  fourth  assignment  of  error  challenge*?  the  action  of  the 
trial  court  in  allowing  an  amendment  to  the  petition  during  the  trial, 
and  after  the  testimony  was  closed,  which  amendment  in  substance 
alleged  that  the  material  for  which  recovery  was  sought  was  furnish- 
ed through  Alexander  King  &  Co.  as  a  materialman  and  subcontractor, 
whereas  in  the  original  petition  it  was  simply  alleged  that  it  had  been 
furnished  through  Alexander  King  &  Co.  The  objection  of  the  de- 
fendant to  this  amendment  was  that  the  legal  meaning  of  the  original 
allegation  was  that  the  material  was  furnished  by  the  plaintiff  through 
Alexander  King  &  Co.  as  their  agents,  whereas  the  legal  meaning  of 
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the  amendment  was  that  the  material  had  been  furnished  through  King 
&  Co.  as  a  subcontractor.  The  importance  of  this  objection  lay  in 
the  fact  that  payments  in  considerable  amoimts  had  been  made  to 
King  &  Co.;  and  in  the  legal  effect  of  those  payments.  But  the 
amendment  was  asked  and  allowed  in  order  to  conform  the  plead- 
ings to  the  proof,  and  it  was  discretionary  with  the  trial  court  to 
allow  it. 

The  fifth  assignment  of  error  relates  to  finding  of  fact  in  regard  to 
counterclaim  of  the  defendant  Salyers.  The  sixth  relates  to  finding 
of  fact  in  regard  to  the  claims  of  the  interveners.  The  seventh  to  a 
ruling  of  the  court  refusing  to  appoint  an  architect  to  measure  the 
number  of  cubic  feet  of  stone  in  the  building.  They  have  all  been 
examined,  and  no  reversible  error  f otmd. 

[7]  The  eighth,  and  last,  assignment  of  error  is  that  the  court  erred 
in  overruling  a  motion  for  a  new  trial.  Such  ruling  cannot  properly 
be  made  the  subject  of  an  assignment  of  error. 

Because  of  error  in  allowing  the  amendment  of  November,  1916,  to 
the  petition  and  the  introduction  of  evidence  thereunder,  judgment  is 
reversed,  and  a  new  trial  ordered. 


(257  F^  261) 

PENNSYLVANIA  CO.  v.  UNITED  STATES. 

(Clrcnlt  Court  of  Appeals,  Seventh  Circuit    January  7,  1919.) 

No.  2507. 

1.  Carbikbs  ^=»38 — ^Interstatb  Cokmxbce — Rebates. 

Claims  for  refunds  for  switching  charges  paid  on  prior  inbound  ship- 
ments into  Chicago  from  the  West  could  not  be  granted  or  enlarged  by  a 
subsequently  enacted  tariff,  and  hence  the  joint  freight  tariff,  effective  on 
the  Pennsylvania  line  January  18, 1907,  was  not  authority  for  a  refund  on 
inbound  shipments  received  prior  thereto. 

2.*  Cabriers  <8=:>38 — SwrroHiNo  Chabges — Rebates. 

The  Chicago  Joint  Minimum  Switching  Tariff,  which  became  effective 
November  1, 18SNB,  relating  to  absorption  of  switching  charges  and  rebates, 
had  no  relevancy  to  switching  charges  on  inbound  shipments  from  the 
line  of  a  Western  road. 

8.  Cabbiebs  ^=».38 — Rebates — Elkins  Act. 

Actual  discrimination  between  shippers  is  not  a  necessary  element  of  a 
violation  of  the  Elkins  Act,  as  amended  by  the  Hepburn  Act  (U.  S.  Comp. 
St  {  8597);   departure  from  the  published  rate  being  sufficient 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

The  Pennsylvania  Company  was  convicted  for  violation  of  the  El- 
kins Act,  as  amended  by  the  Hepburn  Act,  and  it  brings  error.  Af- 
firmed. 

Timothy  J.  Scofield,  of  Chicago,  111.,  for  plaintiif  in  error. 
Charles  F.  Clyne,  of  Chicago,  111.,  and  J.  Carter  Fort,  for  the  United 
States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

^ssFor  other  cemb  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digeets  ft  Indexes 
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ALSCHULER,  Circuit  Judge.  Plaintiflf  in  error  was  convicted  un- 
der an  indictment  of  five  counts  charging  violation  of  section  1  of  the 
Elkins  Act  (Act  Feb.  19, 1903,  c.  708,  32  Stat.  847),  as  amended  by  the 
Hepburn  Act  (Act  June  29,  1906,  c.  3591,  34  Stat.  586  [Comp.  St.  § 
8597]),  in  which  is  provided: 

"And  it  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer, 
grant,  or  give,  or  to  solicit,  accept  or  receive  any  rebate,  concession,  or  dis- 
crimination in  respect  to  the  transportation  of  any  property  in  interstate  or 
foreign  commerce  by  any  common  carrier  subject  to  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereof  whereby  any  such  property  shall  by 
any  device  whatever  be  transported  at  a  less  rate  than  that  named  in  the  tar- 
iffs published  and  filed  by  such  carrier,  as  is  required  by  said  act  to  regulate 
commerce  and  the  acts  amendatory  thereof,  or  whereby  any  other  advantage 
is  given  of  discrimination  is  practiced.  Every  person  or  corporation,  whether 
carrier  or  shipper,  who  shall,  knowingly,  offer,  grant,  or  give,  or  solicit,  accept, 
or  receive  any  such  rebates,  concession  or  discrimination  shaU  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand  dollars." 

Each  of  the  counts  sets  forth  shipments  in  1912  by  the  W.  H.  Mer- 
ritt  Company,  of  Chicago,  of  cars  of  grain  aggregating  24,  on  each 
of  which  plaintiff  in  error  unlawfully  gave  the  shipper  a  rebate  or  con- 
cession of  $2.  That  the  rebate  or  concession  of  $2  per  car  was  in 
fact  received  by  the  shipper  from  plaintiflf  in  error  is  not  controverted, 
but  is  sought  to  be  justified. 

The  justification  for  these  refunds  made  in  connection  with  the  ship- 
ments of  1912  is  asserted  to  be  that  they  arose  out  of  bills  paid  in  the 
years  1900  to  1906  by  the  former  owners  of  the  Merritt  elevator,  for 
switching  to  the  elevator  cars  of  grain  arriving  in  Chicago  over  West- 
em  roads,  and  that,  under  the  tariflf  then  in  force,  charges  paid  by  the 
consignees  for  switching  to  elevators  cars  of  grain  arriving  in  Chicago 
over  Western  roads  would  by  Eastern  roads  be  absorbed  in  or  credited 
upon  the  freight  charges  from  the  elevator  to  Eastern  points,  for  like 
tonnage  of  such  grain  carried  by  such  Eastern  roads,  on  presentation 
to  the  eastbound  carrier  of  an  expense  bill  showing  the  prior  payment 
of  such  a  switching  charge. 

There  was  in  vogue  in  the  city  of  Chicago  during  1912  a  system  or 
transit  arrangement  under  which,  when  cars  of  grain  came  into  the 
city  from  Western  points,  they  might  be  switched  to  and  unloaded  into 
a  local  elevator,  and  upon  reloading  the  same  or  similar  tonnage  of  like 
grain,  for  shipment  to  an  Eastern  point,  the  shipper  might,  on  surren- 
der of  his  freight  bill  for  the  inbound  shipment  to  Chicago,  secure  the 
lower  through  rate  from  Western  point  of  origin  of  an  inbound  ship- 
ment to  point  of  destination  of  the  outbound  shipment.  The  cars  de- 
scribed in  the  several  counts  were  shipped  out  in  1912  from  the  Mer- 
ritt elevator  East  over  plaintiff  in  error's  railroad,  and,  in  order  to 
obtain  the  advantage  of  a  through  rate,  were  stated  to  be  the  shipments 
of  certain  cars  of  grain  shortly  theretofore  inbound  to  Chicago,  and 
switched  to  and  unloaded  into  the  Merritt  elevator  at  Chicago.  The 
through  rate  through  Chicago  was  thus  secured;  but  thereupon  the 
shipper  also  presented  to  this  carrier  further  claims  for  $2  applicable  to 
each  of  such  cars  so  shipped  East,  predicated  upon  inbound  switching 
charges  to  that  elevator,  of  $2  per  car  which,  as  stated,  had  been  paid 
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from  1900  to  1906 ;  expense  bills  for  each  of  such  switching  charges 
being  presented  to  the  carrier,  and  the  $2  per  car  paid  accordingly  to 
the  Merritt  Company.  It  is  upon  the  payment  to  the  shipper  of 
these  claims  or  refunds  of  $2  per  car  that  the  indictment  is  predi- 
cated. 

In  the  published  tariff  in  force  when  all  or  most  of  the  cars  referred 
to  in  the  indictment  were  shipped,  it  is  provided : 

**The  period  of  time  allowed  for  transit  privileges  will  be  12  months  from 
the  date  of  Inboand  carriers'  freight  bills.  At  the  expiration  of  tl^  time 
limit  transit  privileges  shall  absolutely  cease  and  full  local  rates,  commodity 
or  class,  shall  be  assessed  for  any  movement  whatsoever,  both  into  and  out  of 
the  transit  point.*' 

Under  this  limitation,  which  became  effective  in  September,  1912, 
an  inbound  Western  grain  shipment,  made  more  than  one  year  before 
the  date  of  the  outbound  Eastern  shipment,  could  not  be  used  to  obtain 
the  benefit  of  the  through  rate,  and  an  inbound  switching  charge  in- 
curred more  than  one  year  prior  to  the  outbound  shipment  could  not 
in  any  event  be  lawfully  rebated  or  paid  to  the  shipper  upon  the  out- 
bound shipment  being  made,  unless,  perhaps,  by  virtue  of  some  pre- 
vious tariff  it  became  a  lawful  claim  against  the  outbound  carrier. 

[1,  2]  It  is  contended  for  plaintiff  in  error  that  the  obligation  of  the 
outboimd  carrier  to  absorb  or  refund  the  inbound  switching  charge 
accrued  under  prior  tariffs  wherein  there  was  no  time  limit,  and  that 
claims  so  arising  could  not  be  affected  by  tariffs  subsequently  adopted. 
But  we  must  look  to  the  tariff  in  force  when  the  inbound  switching 
charges  were  incurred  and  paid  by  the  consignee,  to  determine  whether 
or  not  there  then  accrued  any  such  claim  for  refund  of  switching 
charges,  which  might  then  or  thereafter  be  the  subject  of  a  refund. 

We  are  referred  by  plaintiff  in  error  to  the  joint  freight  tariff  ef- 
fective on  the  Pennsylvania  line  January  18,  1907,  as  authority  for 
these  refunds.    It  provides : 

"When  tonnage  in  grain  or  any  products  is  shipped  east  or  south  via  Penn- 
sylvania lines  from  elevators,  mlUs  or  malt  houses  located  as  above,  which 
is  equal  to  the  tonnage  in  grain  obtained  in  cars  originally  switched  to  such 
elevators,  mills  or  malt  houses  the  inbound  switching  charges  of  the  Peon- 
sylvania  Company  will  be  considered  a  part  of  the  through  rate  and  will  be 
refunded.*' 

Whether  or  not  this  tariff  provision  would  authorize  the  refund  at 
any  time  thereafter  by  the  carrier  of  eastbound  shipments  of  switching 
charges  paid  on  prior  inbound  shipments  from  the  West  received  after 
the  tariff  provision  became  effective,  need  not  be  considered,  since  the 
switching  charges  here  in  question  were  paid  in  the  years  1900,  1902, 
1903,  1904,  and  1906,  all  prior  to  the  effective  date  of  this  tariff.  If 
a  subsequently  adopted  tariff  will  not  abrogate  or  limit  claims  for 
refund  which  accrued  prior  thereto,  it  is  equally  true  that  such  claims 
will  not  be  created  or  enlarged  by  a  subsequently  enacted  tariff.  Clear- 
ly this  tariff  of  1907  did  not  give  rise  to  refunds  for  switching  charges 
which  were  paid  from  1900  to  1906. 

The  only  other  tariff  appearing  in  evidence  which  seems  to  be  seri- 
ously put  forth  on  behalf  of  plaintiff  in  error  in  justification  of  the 
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payment  in  1912  of  these  switdiing  charges  which  accrued  from  6 
to  12  years  previously,  is  the  Chicago  Joint  Minimum  Switching  Tariff, 
which  became  effective  November  1, 1898.    The  part  relied  on  reads : 

"A.  AU  freight  coining  from  warehouses,  elevators  or  Indnstries  located 
on  Western  roads  or  other  foreign  connections,  or  from  their  tracks,  win 
be  subject  to  switching  charges  as  per  their  switching  tariffs,  in  addition  to 
current  rates  from  Chicago. 

*'B.  Where  any  Western  road's  switching  charge  is  not  uniform  to  all 
Eastern  lines,  the  Eastern  line  to  which  the  higher  charge  is  made  may,  if  it 
so  desires,  absorb  the  actual  difference  to  equalize  such  switching  charge ;  dif- 
ference of  switching  shell  not  be  equalized  by  cartage,  nor  difference  In  lo- 
cation or  distances  equalized  by  switching,  nor  shall  difference  in  location 
or  distances  be  equalized  by  the  payment  of  cartage,  nor  shall  payment  of 
cartage  be  made  in  lieu  of  switching. 

"C.  Where  freight  originates  at  warehouse  or  industries  located  directly  on 
the  tracks  of  an  Eastern  line,  any  other  Eastern  line  taking  such  fright  may 
(excepting  traffic  destined  to  Canadian  territory,  for  which  see  special  circu- 
lars), if  it  so  desires,  absorb  all  switching  charges  on  same;  difference  of 
switching  shall  not  be  equalized  by  cartage,  nor  difference  in  location  or  dis- 
tances equalized  by  switching,  nor  shaU  difference  in  location  or  distances 
be  equalized  by  the  payment  of  cartage,  nor  shall  payment  of  cartage  be  made 
in  Ueu  of  switching." 

Paragraphs  A  and  B  clearly  have  no  reference  to  a  situation  like  that 
here  presented.  Paragraph  C,  which  relates  to  freight  that  originates 
at  a  Chicago  warehouse  on  an  Eastern  line,  and  the  absorption  of 
switching  charges  by  any  other  Eastern  line  which  carries  the  freight, 
applies  to  the  switching  charges  from  the  warehouse  on  the  line  of  the 
Eastern  road  on  which  the  freight  originates  to  the  line  of  the  other 
Eastern  road  which  carries  the  freight  East,  so  that  there  may  be  parity 
between  all  the  Eastern  roads  respecting  shipments  from  a  warehouse 
located  on  any  one  of  them.  It  has  no  relevancy  to  switching  charges 
on  an  inbound  shipment  to  such  warehouse  from  the  line  of  a  Western 
road. 

We  find  nothing  in  the  tariffs  shown  in  evidence  which  affords  any 
justification  of  these  payments  of  $2  per  car  made  to  the  shipper  in 
1912. 

[3]  It  is  contended  that  plaintiff  in  error  could  not  properly  be  con- 
victed of  a  violation  of  the  amended  Elkins  Act,  because  there  was  no 
evidence  that  the  privileges  accorded  to  this  shipper  were  denied  to  any 
other  shipper,  and  that  therefore  there  was  no  discrimination  shown. 
The  answer  is  that  actual  discrimination  between  shippers  is  not  a  nec- 
essary element  of  a  violation  of  the  amended  Elkins  Act.  Vandalia 
R.  Co.  V.  U.  S.,  226  Fed.  713,  141  C.  C.  A.  469  (7  C.  C.  A.) ;  C,  St 
P.,  M.  &  O.  Ry.  V.  U.  S.,  162  Fed.  835,  90  C.  C.  A.  211  (8  C.  C.  A.); 
C.  &  A.  Ry.  V.  U.  S.,  156  Fed.  558,  84  C.  C.  A.  324,  26  L.  R.  A.  (N. 
S.)  551  (7  C.  C.  A.) 

The  improper  allowance  and  payment  of  $2  per  car  by  the  carrier  to 
the  shipper  upon  these  eastbound  shipments  is  such  a  departure  from 
the  published  rate,  and  such  a  rebate  or  concession  granted  and  given 
by  the  carrier,  as  is  denounced  by  the  amended  EUcins  Act 

The  judgment  is  afiirmed. 
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PITTSBUKGH,  C,  C.  &  ST.  L.  BY.  00.  v.  UNITE3D  STATES. 

(Olrcait  Oourt  of  Appeals,  Serenth  Oircult    January  7,  1919.) 

No.  2506. 

In  Error  to  the  District  Oourt  of  the  United  States  for  the  Eastern  Division 
of  the  Northern  District  of  Illinois. 

The  Pittsburgh,  Oincinnatl»  Chicago  &  St  Louis  Bailway  Oompany  was  con- 
Tlcted  of  a  yiolaUon  of  the  Blkins  Act  (Act  Feb.  19,  1908,  c.  708,  32  Stat 
^7  [Oomp.  St  H  8597-8599]),  and  it  brings  error.    Affirmed. 

Timothy  J.  Scofield,  of  Chicago,  IlL,  for  plaintiff  in  error. 

Charles  F.  Clyne,  of  Chicago,  HI.,  and  J.  Carter  Fort,  for  the  United  States. 

Before  BAKER,  ALSCHUIiEB,  and  EVANS,  Circuit  Judges. 

ALSOHULER,  Circuit  Judge.  This  cause  was  tried  in  the  District  Court 
with  No.  2507,  Pennsylvania  Co.  v.  United  States,  267  Fed.  261,  ItW  0.  C.  A. 
345,  and  the  causes  were  here  argued  together.  Barring  the  fact  that  the  ship- 
ments and  switching  charges  which  were  the  subject-matter  of  the  controversy 
In  the  respective  causes  were  different,  the  controlling  facts  and  principles 
are  identical.  What  we  said  In  our  opinion  filed  concurrently  herewith  in 
the  Pennsylvania  Case  is  alike  applicable  here. 

The  Judgment  is  affirmed. 


<257Fed.  265) 

FEDERAL  LIFE  INS.  CO.  r.  KEMP  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  10,  1919.) 

No.  2567. 

1.  iNSUBAlfOB   ♦»146(1)— CONSTBUCTION    OF  CONTBACT— ELEMENTS   FOB  DBTEB- 

MINATION. 

While  the  terms  of  an  insurance  policy  framed  by  the  insurer  are  to 
be  construed,  If  ambiguous,  most  strongly  against  him,  even  such  am- 
biioious  provisions  are  to  be  Interpreted  in  the  light  of  surrounding  cir- 
cumstances, with  regard  to  the  evident  purpose  of  the  parties  and  the 
nature  of  the  general  undertaking  of  the  insurer  towards  its  policy  hold- 
ers, whether  the  Insurer  be  a  mutual  or  a  stock  company. 

2.  INSUBANCE   ^=S»367(2) — CONSTBUCTION   OF   POUCY— SUBBENDEB   VALUES— DE- 

DUCTION OF  Indebtedness. 

Where  an  insurance  policy  provided  that,  in  case  of  default  by  the 
policy  holder,  he  might  accept  a  cash  surrender  value,  a  paid-up  life  pol- 
icy, or  extended  Insurance,  and  at  the  time  of  default  in  the  payment  of 
premiums  the  policy  holder  was  indebted  to  the  Insurer  for  more  than 
the  cash  surrender  value  of  the  policy,  the  right  of  the  insurer  under  the 
policy  to  deduct  the  indebtedness  applied  to  the  surrender  value  in  terms 
of  extended  insurance,  and  not  merely  to  the  cash  surrender  value. 

3.  Insubance  ^=»367(2) — Constbuction  of  Policy— ••Indebtedness  on  Ac- 
count OF  Policy." 

Where  a  life  Insurance  contract  provided  for  a  cash  payment  of  pre- 
miums annually  of  50  per  cent,  the  remaining  part  of  the  premium  to 
be  considered  an  indebtedness,  such  Indebtedness  was  an  ••indebtedness 
on  account  of  the  policy,"  within  a  policy  provision  for  deduction  of  in- 
debtedness from  the  surrender  vaUie  of  the  policy  in  case  of  default  in 
payment  of  premiums. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Indiana. 


^=»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  Digests  it  Indexes 
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Action  by  L.  Scott  Kemp  and  others  against  the  Federal  Life  In- 
surance Company.  Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed  and  remanded. 

James  C.  Jones,  for  plaintiff  in  error. 

Frank  C.  Dailey,  of  Bluffton,  Ind.,  for  defendants  in  error. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  In  an  action  by  the  children,  assignees  of 
insured,  on  a  $10,000  twenty-payment  life  policy  issued  by  a  com- 
pany which  was  reinsured  by  defendant,  judgment  was  entered  on 
a  directed  verdict  for  plaintiffs  in  the  sum  of  $8,475.41,  the  face  of 
the  policy  less  the  amount  concededly  due  on  a  loan,  plus  interest. 
The  facts  are  not  disputed ;  the  controversy  turns  on  the  construction 
of  the  policy  and  the  accompanying  certificate  of  loan,  the  essential 
portions  of  which  are  copied  as  aji  appendix  hereto. 

Concededly,  the  policy  lapsed  on  December  31,  1910,  for  nonpav- 
ment  of  the  eleventh  premium,  unless  it  was  continued  in  force  for  tne 
face  amount  under  the  extended  insurance  provision.  The  premiums 
were  $365  annually  for  20  years;  pursuant  to  the  terms  of  the 
premium  loan  certificate  bearing  even  date  with  the  policy  and  exe- 
cuted concurrently  therewith,  only  one-half  of  the  first  ten  annual 
premiums,  $182.50  each,  was  paid  in  cash.  When  the  eleventh  pre- 
mium was  due,  the  unpaid  one-half  of  the  first  ten  premiums,  with 
interest,  amounted  to  $2,278.77.  The  insured  died  July  31,  1914. 
No  application  was  made  within  30  days  or  within  6  months  after 
December  31,  1910,  for  any  of  the  methods  of  settlement  specified  in 
paragraph  8  of  the  conditions.  If  the  first  ten  premiums  had  been 
paid  in  full,  the  insured  would  have  been  entitled,  at  the  time  of 
default  in  payment  of  the  eleventh  premium,  to  extended  insurance 
for  15  years  and  233  days,  and  thus,  at  the  time  of  his  death  in  1914, 
the  policy  would  have  been  in  force  for  its  face  amount.  A  like 
situation  arises  if  the  loan  be  deemed  an  obligation  separate  and 
distinct  from  the  policy,  and  not  to  be  deducted  from  the  value  of 
the  extended  insurance  at  the  time  of  the  lapse. 

If,  however,  the  surrender  value  at  that  time,  whether  expressed 
in  dollars  or  extended  insurance,  is  to  be  reduced  by  the  amount  of 
the  then  existing  loan  as  an  indebtedness  on  account  of  the  policy, 
then,  as  the  loan  exceeded  the  then  guaranteed  cash  values  and  loan 
values  specified  on  page  3  of  the  policy,  and  also  exceeded  the  then 
value  of  the  15  years  and  233  days  of  extended  insurance,  testified 
to  be  $2,074.20,  there  was  no  value  remaining  for  the  purchase. of 
any  extended  insurance. 

Life  insurance  under  such  a  policy  as  the  one  in  question  is  based 
upon  the  creation  out  of  the  annual  premiums  of  a  reserve  fund 
which  at  compound  interest  will  equal  the  face  of  the  policy  at  the  ex- 
piration of  a  certain  time,  determined  by  certain  mortality  tables  based 
upon  experience.  The  annual  premium  charged  is  in  excess  of  this 
amount;  this  excess  provides  for  the  expenses  of  the  company  and 
losses  greater  than  those  counted  upon;  out  of  any  balance,  dividends 
are  paid  and  surpluses  accumulated. 
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It  IS  the  reserve  fund  which  enables  the  company  to  guarantee  cer- 
tain loan  and  cash  surrender  values  at  stated  periods;  and  it  is  this 
same  fund  which  enables  it  to  oflFer,  on  a  default,  an  extension  of 
the  insurance  for  definite  periods  without  payment  of  further  pre- 
miums. The  reserve  in  whole  or  in  part  is  used  to  pay  a  single 
premium  for  the  extended  term  insurance,  which  the  insured  may 
thus  purchase  in  lieu  of  surrendering  the  policy  for  cash  or  taking 
a  pro  rata  amount  of  insurance,  in  case  he  is  compelled  to  lapse  the 
policy  by  his  inability  to  keep  on  paying  the  stipulated  premiums. 

[1]  An  insurance  company,  like  an  individual,  may  disregard  the 
fundamental  elements  of  legitimate  business  and  by  contract  agree 
to  give  its  policy  holders,  or  some  of  them,  privileges  which,  if  given 
to  all,  would  inevitably  result  in  time  in  insolvency;  and  if  the  con- 
tract clearly  so  provided,  the  folly  of  it  would  be  no  defense  to  its 
enforcement.  But  all  contracts  are  to  be  interpreted  in  the  light  of 
the  surrounding  circumstances ;  and  while  the  terms  of  an  insurance 
policy,  framed  as  they  are  by  the  insurer,  are  to  be  construed,  if  am- 
biguous, most  strongly  against  him,  yet  even  ambiguous  provisions 
are  to  be  interpreted  with  regard  to  the  evident  purposes  of  the 
parties  and  the  nature  of  the  general  undertakings  of  the  insurer  to- 
wards its  policy  holders,  and  that,  too,  whether  the  insurer  be  a  mutual 
or  a  stock  company. 

Even,  therefore,  if  there  were  some  ambiguity  in  the  provisions  of 
these  form  documents  which  constitute  the  contract,  an  interpreta- 
tion which  would  necessarily  result  in  eventually  destroying  the  in- 
surer and  thus  rendering  performance  of  similar  obligations  to  others 
impossible  should  not  be  given  to  it,  if  any  other  reasonable  con- 
struction could  fairly  be  given  to  the  language  used.  The  question 
in  this  case  is:  What  "indebtedness  on  accoimt  of  this  policy''  is 
embraced  within  that  phrase  as  used  in  the  cited  passage  from  page 
3  of  the  policy,  and  what  "surrender  value"  does  it  reduce  ? 

Plaintiffs  contend  that  the  loans  covered  by  the  premium  loan 
certificate  are  independent  of  the  policy  and  not  intended  to  be  covered 
by  this  clause;  further,  even  if  they  are  included  therein,  the  "sur- 
render value"  to  be  reduced  thereby  in  case  of  lapse  is  only  the  "cash 
surrender  value"  specified  in  the  table  on  page  2  of  the  policy,  and  not 
the  automatic  alternative  option  of  the  extended  insurance.  Spe- 
cifically, they  urge  that  under  this  option  the  insurance,  on  lapse  in 
the  payment  of  the  eleventh  premium,  was  automatically  extended 
for  15  years  and  233  days  for  the  face  of  the  policy;  that  the  un- 
paid half  of  the  ten  premiums  constituted  a  loan,  not  enforceable 
directly  as  a  debt,  but  only  as  a  lien  upon  and  payable  out  of  pro- 
ceeds of  the  policy  on  its  maturity ;  if  death  occurred  during  this  ex- 
tension period,  as  it  did  occur,  the  face  of  the  policy,  less  the  loan, 
would  then  be  payable;  if,  however,  death  should  occur  after  the 
extension  period,  and  when,  therefore,  the  insurance  would  no  longer 
be  in  force,  while  the  company  would  not  have  to  pay  the  insurance. 
it  could  not  collect  the  amount  loaned. 

If  these  contentions  are  to  be  upheld,  the  practical  result  is  this: 
That  the  company  on  December  31,  1910,  had  already  paid  out,  by 
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way  of  a  conditional  loan,  nearly  the  entire  reserve  held  by  it  on  the 
policy ;  that  although  it  no  longer  had  the  money  in  hand  to  pay  for 
the  extended  insurance  for  over  15  years,  it  was  nevertheless  bound 
to  grant  it  practically  without  charge;  that,  if  the  insured  outlived 
the  IS  years,  it  would  thus  have  made  a  gift  of  this  insurance  cost 
during  that  period,  and  only  if  he  died  during  that  period  would  it 
be  repaid  the  loan.  Such  a  contract,  given  to  all  policy  holders, 
would  inevitably  bankrupt  the  company. 

[2]  In  our  judgment,  these  contentions  are  not  to  be  upheld.  Not 
only  is  a  different  construction  of  the  policy  consonant  with  sound 
business  principles,  fair  and  reasonable;  it  is,  we  believe,  the  only 
fair  interpretation  of  the  language,  practically  free  of  any  ambiguity. 
The  privileges  accorded  a  defaulting  policy  holder  are  three.  He 
may  accept  any  one  of  them :  The  cash,  paid-up  policy  good  for  life, 
or  extended  insurance  good  only  for  fixed  periods,  which  he  will 
be  entitled  to  dependent  upon  the  time  of  default,  as  specifically  stated 
in  the  table  of  surrender  values.  This  table  is  termed  "Table  of 
Loans  and  of  Surrender  Values  Either  in  Cash,  Extended  or  Paid- 
Up  Assurance."  While  loans  are  necessarily  cash,  clearly  surrender 
values  may  be  cash,  or  a  paid-up  policy,  or  extended  insurance ;  any 
of  these  is  equally  a  thing  of  value  to  be  given  in  exchange  for  the 
surrendered  and  defaulted  policy. 

What  surrender  value,  then,  is  to  be  reduced  if  ''an  indebtedness 
on  account  of  the  policy"  be  outstanding  at  the  time  of  settlement  in 
case  of  default  in  premium?  Surely  whichever  of  the  three  may  be 
selected.  Concededly,  if  a  cash  surrender  value  were  the  option 
selected,  the  indebtedness  would  be  deducted.  The  parties  cannot 
reasonably  be  held  to  have  intended  that  a  paid-up  policy  or  extended 
insurance  could  be  taken  in  lieu  of  the  cash,  and  that,  in  that  event, 
the  debt,  which,  under  the  loan  privilege  given  in  the  table,  might 
exceed  the  cash  value  and  be  nearly  the  entire  reserve,  might  remain 
unpaid  in  whole  or  in  part.  The  insurance,  paid-up  or  extended,  is 
a  surrender  value  expressly  specified  as  such  in  the  table,  exactly  the 
same  as  the  cash  value.  In  Hay  v.  Meridian  Life,  etc.,  Co.,  57  Ind. 
App.  536,  101  N.  E.  651,  105  N.  E.  919,  the  provisions  were  entirely 
unlike  those  in  the  instant  case;  furthermore  the  language  was 
vague  and  ambiguous,  and  therefore  properly  interpreted  in  favor  of 
the  insured.  Francis  v.  Prudential  Ins.  Co.,  243  Pa.  St.  380,  90  Atl. 
205,  is  closer  to  the  case  in  hand.  While  we  cannot  concur  in  the 
reasons  given  by  the  court  for  its  conclusions,  or  in  these  conclu- 
sions, the  case  is  distingui Aable  on  the  facts ;  for  there  the  indebted- 
ness was  expressly  stated  to  be  deductible  from  the  amount  payable 
as  extended  insurance,  not  as  here  from  the  surrender  value  at  the 
time  of  lapse,  whether  in  cash,  paid-up  or  extended  insurance. 

[3]  Clearly,  too,  this  premium  loan  is  "an  indebtedness  on  ac- 
count of  this  policy."  The  premiums  were  $365  cash  annually;  the 
loan  certificate,  executed  contemporaneously  with  the  policy,  egqiressly 
bound  the  maker  to  pay  this  premium  in  full,  but  only  one  naif  in 
cash,  the  other  half  to  be  secured  by  a  lien  on  the  policy.  While  the 
payments  on  the  certificate  were  to  terminate  on  the  surrender  or 
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expiration  of  the  policy,  the  indebtedness,  if  any,  theretofore  created 
remained  as  a  lien  on  the  policy;  as  it  was  for  a  portion  of  pre- 
miums essential  to  have  kept  the  policy  in  force,  it  was  clearly  "on 
account  of  this  policy."  We  find  no  basis  in  the  documents'  for  limit- 
ing "an  indebtedness  on  account  of  the  policy"  to  the  loans  specified 
in  the  table  of  guaranteed  loan  values. 

Anson  v.  New  York  Life  Ins.  Co.,  252  111.  369,  96  N.  E.  846,  37 
L.  R.  A.  (N.  S.)  555,  is  not  at  all  in  point.  The  indebtedness  there 
sought  to  be  deducted  was  entirely  extraneous;  it  arose  out  of  the 
insured's  transactions  as  a  company  agent. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  retrial. 

Appendix. 

The  policy  provided  for  the  payment  of  $10,000  "(less  any  indebtedness  due 
the  company  on  this  policy)**  on  proof  of  death,  while  the  policy  was  in  force, 
'Subject  to  the  privileges  and  conditions  stated  on  the  second  and  third 
pages  hereof,  whidi  are  made  a  part  of  this  contract** 

The  eighth  paragraph  of  privileges  and  conditions,  on  the  second  page  of 
the  policy,  reads  as  follows: 

"If  this  policy  shall  become  void  by  the  violation  of  any  stipulation  or 
agreement,  all  payments  made  or  accepted  hereon  shall  be  retained  by  and 
sbaU  belong  to  the  company,  except  that  if  after  three  fall  years'  premimus 
shall  have  been  paid  on  this  policy,  it  shall  cease  or  become  void  solely  by 
the  nonpayment  of  any  premlmn  when  due,  the  owner  will  be  entitled,  on 
legal  surrender  of  this  poUcy  within  thirty  days  thereafter  to  one  of  the 
methods  of  settlement  provided  in  the  table  upon  the  third  page  hereof  at  the 
date  of  surrender,  as  follows: 

"1.  Receive  a  paid-up  life  policy  for  the  amount  specified  in  the  said  table ; 
or, 

'*2.  Receive  the  amount  specified  in  the  said  table  as  the  cash  value  of  this 
policy ;  or, 

"3.  Should  no  choice  be  made  within  said  thirty  days  of  one  of  the  fore- 
going methods  of  settlement,  and  providing  application  is  made  therefor 
within  six  months  from  date  of  default  of  payment  of  premium,  the  owner  of 
this  poUcy  wlU  still  be  entitled  to  receive  a  certificate  extending  this  assur- 
ance, for  the  face  value  of  this  policy,  for  the  number  of  years  and  days  speci- 
fied in  the  said  table,  subject  to  the  conditions  regarding  proofs  of  death 
specified  on  the  fkce  of  this  policy,  provided  that,  if  death  occurs  within  three 
years  from  the  date  of  such  certificate  and  during  the  term  covered  by  such 
extended  assurance  there  will  be  deducted  from  the  amount  payable  the 
amount  of  the  premiums  which  would  have  been  paid  had  there  been  no 
lapse.** 

On  page  8  of  the  policy  is  a  table  headed  **Table  of  Loans  and  of  Surren- 
der Values,  Either  in  Gash,  Extended  or  Paid-Up  Assurance,  and  Additions 
at  Death.**  While  the  table  covers  each  year  from  three  to  twenty,  only  the 
tenth  year  is  essential  here.    It  reads: 


At  End 

Loan 
Values. 

Cash 
Value. 

Total 

Amount 

Payable  at 

Death. 

Extended  Assurance. 

Paid-up 
Life  Policy. 

of 

Tears. 

Days. 

10th  Yr. 

2,250.00 

1,965.00 

11,965.00 

15 

233 

5,000.00 

After  the  table  on  page  3,  was  the  following: 

"Any  indebtedness  on  account  of  this  policy  outstanding  at  the  time  of  set- 
tlement as  provided  by  the  terms  of  paragraph  8  of  privileges  and  conditions 
upon  the  second  page  hereof,  will  correspondingly  reduce  the  surrender  value 
specified  In  the  above  table.** 

168  C.O.A.— 23 


nsi  Fed.  270) 

L.  P.  LARSON,  JR.,  CO.  v.  LAMONT,  CORLISS  &  CO.  et  aL 

SAME  V.  MINT  PRODUCTS  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    July  30,  19ia    Rehearing  Denied 

January  15,  1919.) 

No.  2476. 

1.  Trade-Marks  and  Trade-Naves   ^=s>45— Registration — ErrEcr — Subse- 

quent Registration. 

Where  a  trade-mark  for  a  gum  wrapper,  consisting  of  an  exhibited 
design  containing  the  words  "Peptomlnt"  and  "Gum,"  was  registered  wltli 
an  explicit  disclaimer  of  the  words  "I'eptomint"  and  "Gum,"  the  statu- 
tory right  resi)ecting  "Peptomint"  as  one  of  the  elements  of  the  trade-mark 
was  exhausted,  the  trade-mark  statute  containing  no  provision  for  reis- 
sue or  amendment  after  Issue,  and  the  registrant  could  not  thereafter,  by 
subsequent  registration,  acquire  any  right  respecting  the  word  "Pepto- 
mlnt" 

2.  Trade-Marks  and  Trade-Naxces  ^=:>45 — Unfair  Competition— Common - 

Law  Rights. 

Where  a  gum  manufacturer's  label  was  marked  with  the  word  "Pepto- 
mint"  wreathed  with  sprigs  of  peK)ermlnt,  and  the  quoted  word  was 
popularly  taken  as  corrupt  spelling  of  peppermint,  and  so  pronounced^ 
the  manufacturer,  in  attempting  to  assert  a  commourlaw  right  to  the 

^s»For  other  caieA  tee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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At  the  time  the  policy  was  issued,  it  was  agrreed  that  the  insured  might  pay 
half  of  each  annual  premium,  $182.50,  in  cash,  and  that  the  remaining  half 
of  the  premium,  with  compound  interest  at  4  per  cent,  should  become  an 
indebtedness  secured  by  a  lien  against  the  policy.  ^ 

The  agreement  with  respect  to  tills,  executed  concurrently  with  the  policy,  i 

is  evidenced  by  the  "Premium  Loan  Certificate"  as  follows: 

"Premium  Loan  Certificate. 

"Whereas,  the  Interstate  Life  Assurance  Company,  of  Indianapolis,  In- 
diana, has  accepted  an  application,  and  Issued,  upon  the  statements  contain- 
ed therein,  a  policy  of  assurance  upon  my  life  in  the  sum  of  ten  thousand 
dollars,  I  hold  myself  duly  bounden  to  the  said  company  in  the  sum  of 
three  hundred  sixty-five  and  no/100  dollars,  annually  for  twenty  years,  un- 
less said  policy  be  sooner  terminated  by  death  or  surrender,  payable  upon 
the  terms  and  conditions  as  herein  provided. 

"1.  The  true  intent  and  purpose  of  this  loan  certificate  is  that  I  hold  my- 
self bound  to  pay  for  said  policy  of  assurance  a  sum  of  money  annually,  the 
cash  part  of  which  shall  be  fifty  per  cent  (50%)  of  the  premium  thereon. 

"2.  In  order  that  the  terms  and  conditions  of  this  loan  certificate  shall 
be  made  good,  the  company  shall  have  a  lien  upon  the  policy  of  assurance 
upon  my  life,  in  payment  for  which  it  is  given,  to  the  extent  of  the  annual 
diflPorencea  between  the  cash  paid  and  the  full  premiums,  with  four  per  cent. 
(47c)  interest  thereon,  computed  in  accordance  with  Insurance  law  and  math- 
ematics. In  the  event  of  the  policy  for  which  the  loan  certificate  is  given 
becoming  a  claim  by  death  within  twenty  years  from  the  date  of  this  policy, 
there  shall  be  paid  thereon  the  profits  apportioned  thereto. 

"3.  The  payments  on  the  loan  certificate  shall  terminate  upon  the  sur- 
render to  the  company  of  the  policy  upon  which  it  is  predicated,  or  at  the 
expiration  of  twenty  years  from  the  date  thereof. 

"Signed  and  witnessed  this  31st  day  of  December,  1900. 

"Stephen  Bruce  Kemp,  Maker." 
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quoted  word  as  an  independent  trade-mark,  could  not,  after  disclaimer 
of  such  word  in  the  registration  of  his  trade-mark,  claim  that  such  word 
was  arbitrarily  coined  from  **peptone." 

3.  Tsadb-Mabks    and    Tradb-Namss    ^=»ft3(3)— Untaib    CoMPExmoN — Evi- 

DENCK. 

In  an  action  based  on  unfair  competition  by  a  manufacturer  in  using 
the  word  "Peptomint"  to  simulate  both  in  color  and  design  the  word  "Pep- 
O-Mint"  on  plaintiffs  candy  labels,  evidence  held  to  require  a  decree 
for  plaintiff. 

4.  Tbade-Mabks  and  Tbade-Names  <g=»93(l) — Unfair  Competition — Regis- 

tered Trade-Marks — Presumptions. 

In  an  action  for  unfair  competition  in  the  use  of  the  word  "Peptomint" 
to  simulate  plaintiff's  word  *Tep-0-Mlnt "  that  plaintiff's  label  bore  the 
words  "trade-mark  registered,"  while  the  word  *Tep-0-Mlnt"  had  not 
been  registered,  did  not  require  a  dismissal  of  plaintiff's  bill,  where  such 
words  were  attributable  to  a  legend  on  plaintiff's  products  that  actually 
had  been  registered,  and  in  view  of  the  presumption  that  a  suitor's  hands 
are  clean. 

Consolidated  Appeals  from  the  District  Court  of  the  United  States 
for  the  Eastern  Division  of  the  Northern  District  of  Illinois. 

Action  by  the  L.  P.  Larson,  Jr.,  Company  against  Lamont,  Corliss 
&  Co.  and  others,  and  action  by  the  Mint  Products  Company  against 
the  L.  P.  Larson,  Jr.,  Company,  with  cross-bill  by  defendant  against 
plaintiff  in  the  last-mentioned  action.  From  a  dismissal  of  plaintiff  L. 
P.  Larson,  Jr.,  Company's  bill  and  cross-bill,  it  appeals;  the  appeals 
being  consolidated.    Modified  and  affirmed. 

Frank  F.  Reed  and  Charles  H.  Aldrich,  both  of  Chicago,  111.,  for  ap- 
pellant. 

James  R.  Offield  and  Charles  K.  Offield,  both  of  Chicago,  111.,  for  ap- 
pellees. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  For  alleged  infringement  of  trade-mark 
and  for  alleged  unfair  competition  appellant  sued  Lamont,  Corliss  & 
Co.,  selling  agents  of  Mint  Products  Company.  That  company  recip- 
rocated with  a  like  suit  against  appellant.  In  addition  to  taking  issue 
by  answer,  appellant  in  a  cross-bill  again  asserted  that  it  was  the  ag- 
grieved party.  On  final  hearing  appellant's  bill  against  Lamont,  Cor- 
liss &  Co.  and  its  cross-bill  against  Mint  Products  Company  were  dis- 
missed for  want  of  equity.  With  respect  to  Mint  Products  Company's 
bill  a  decree  was  entered  that  Mint  Products  Company  was  the  exclu- 
sive owner  of  the  trade-mark  or  name  *Tep-0-Mint"  and  also  of  the 
word  collocation  and  descriptive  appearance  of  the  wrapper  inclosing 
its  mint  lozenges ;  that  appellant  had  infringed  said  trade-mark  or  name 
and  also  had  simulated  said  wrapper;  and  that  appellant  be  enjoined — 

"from  engaging  in  unfair  competition  with  Mint  Products  Company,  and  from 
putting  up  or  selling  mint  lozenges  imder  the  trade  name  or  mark  Tep-O- 
Mint,'  or  any  simulation  thereof  as  to  style  of  lettering  or  letter  arrangement 
and  design,  or  so  wrapped  in  labels  or  contained  in  cartons  that  may  be  mis- 
taken for  the  goods  of  Mint  Products  Company." 

^s»For  other  caies  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indeiee 
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In  1912,  appellant,  after  a  year's  business  in  chewing  gum,  registered 
the  following  trade-mark: 

Appellant's  verified  statement  alleged 
that  the  trade-mark  consisted  of  the  ex- 
ahibited  design  and  explicitly  disclaimed 
■  the  words  "Peptomint"  and  "Gum," 
r      In  191S  appellant  filed  a  second  appli- 
cation and  thereupon  procured  the  reg- 
istration of  the  following  trade-mark : 
Appellant's  verified  statement  alleged 
I  that  the  trade-mark  consisted  of  the  ex- 
I  hibited  design  and  explicitly  disclaimed 
I  the  word   "Gum."     Inferentially  appel- 
*  lant  sought  to  assert  a  trade-mark  right 
in  the  word  "Peptomint"  by  saying : 
"No  claim  Is  m&da  to  tUe  word  'Mint*  except  lo  association  wltb  the  word 
'Pepto.' " 

Appellees  in  1913  began  to  make  and  sell  candy  lozenges,  of  various 
flavors,  under  the  trade-mark  "Life-Savers."  Their  lozenges  were 
somewhat  of  the  form  of  a  life-buoy  and  were  done  up  in  cylindrical 
packages.  Flavors  were  prominently  marked  by  a  peculiar  style  of 
printing,  displayed  along  one  side  of  the  cylinders,  "Pep-O-Mint," 
"Choc-0-Late,"  "Wint-O-Green,"  "Malt-O-Milk,"  "Cl-O-Ve,"  "Lic-0- 
Rice."  Letters,  white  on  a  purple  background,  were  graduated  in  size, 
the  largest  at  the  ends,  the  others  diminishing  toward  the  round  O  at 
the  center. 

In  1914  appellant  notified  appellees  that  they  were  infringing  the 
trade-mark  "Peptomint"  by  the  use  of  "Pep-O-Mint"  on  their  pepper- 
mint-flavored "Life-Savers."  This  was  the  first  that  appellees  knew 
of  appellant's  claim  of  "Peptwnint"  as  a  trade-mark.  Appellant  be- 
gan its  suit  in  1916  and  counted  upon  the  1915  registration, 

[1]  In  the  trade-mark  statute,  as  in  the  one  respecting  copyright, 
there  is  no  provision  for  re-issue  or  amendments  after  issue.  Conse- 
quently the  1912  registration  exhausted  the  statutory  right  respecting 
"Peptomint"  as  one  of  the  elements  of  the  described  mark.  Caliga  v. 
Inter  Ocean  Newspaper  Co.,  215  U.  S.  182,  30  Sup.  Ct.  38,  54  L.  Ed. 
150.    And  so  appellant  must  be  held  to  its  disclaimer, 

[2]  With  respect  to  an  asserted  common-law  right  in  the  word  "Pep- 
tomint" as  an  independent  trade-mark,  the  record  shows  that  appellant's 
gum  was  marketed  in  packages  bearing  the  1915  design  in  red,  green 
and  white.  In  so  far  as  the  word  "Peptomint"  was  used  alone,  the  use 
was  oral ;  and  appellant's  own  witnesses  show  that  the  printed  word 
was  popularly  taken  as  a  corrupt  spelling  of  peppermint  and  was  so 
pronounced.  As  the  name  of  the  flavor  of  appellant's  gum,  the  word 
can  have  no  standing  as  a  common  law  trade-mark.  And  in  view  of 
the  1912  disclaimer,  the  common  pronunciation  of  the  word,  and  appel- 
lant's wreathing  it  with  sprigs  of  peppermint,  equity  will  not  Hear  ap- 
pellant now  say  that  the  word  was  arbitrarily  coined  from  "peptone,"  a 
digestive  aid.    At  all  events  appellant  can  reach  the  question  of  infringe- 
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ment  only  through  the  common  pronunciation  of  the  two  words  as 
peppermint.  Appellees  make  no  allusion  to  "peptone."  All  agree  that 
*Tep-0-Mint"  is  peppermint. 

Concerning  unfair  competition,  appellees  in  marketing  their  candy 
lozenges  did  not  in  any  way  imitate  appellant's  gum  labels  and  packages 
and  did  not  attempt  to  palm  off  their  goods  as  appellant's,  liliey  did 
not  in  any  way  molest  appellant  in  its  fair-trade  rights,  for  appellant 
cannot  be  allowed  trade  rights  in  any  form  that  would  prevent  appellees 
from  marking-  the  various  flavors  on  their  packages  of  "Life-Savers"  as 
they  did. 

[3]  In  Mint  Products  Company  case,  we  find  that  appellant  has  been 
guUty  of  unfair  competition.  In  March,  1915,  appellant  went  into  the 
candy  lozenge  business.  It  put  out  peppermint  lozenges  in  packages 
with  red,  green  and  white  labels,  which  were  practically  identical  with 
its  "Peptomint"  gum  label  except  that  the  word  "gum"  was  omitted. 
Of  this  label  there  was  no  complaint.  But  in  December,  1915,  appellant 
made  a  change.  On  its  new  label  the  word  "Peptomint"  is  shown  in 
white  letters  on  a  purple  background,  with  the  letters  graduated  in  size 
to  simulate  "Pep-O-Mint"  of  Mint  Products  Company's  label,  and 
with  the  letter  O  elongated  horizontally  to  give  a  spaced  appearance. 
As  this  was  after  appellant  had  begim  its  warfare,  the  inferences  are 
obvious.  But,  appellant  says,  no  damage  was  done,  no  cause  of  action 
arose,  because  the  record  fails  to  show  that  a  secondary  meaning  had 
attached  to  "Pep-O-Mint,"  indicating  origin  in  Mint  Products  Com- 
pany. When  these  candy  lozenges  are  displayed  in  cartons  the  part 
having  the  name  of  the  flavor  is  on  top,  so  that  the  customer  and  the 
seller  may  readily  pick  out  the  flavor  desired.  From  the  evidence  re- 
specting the  large  amount  of  long  continued  advertising,  the  character 
of  the  advertising,  and  the  volume  and  extent  of  the  business,  we  have 
no  difficulty  in  finding  that  the  peculiar  and  distinctive  style  of  marking 
the  flavors,  "Pep-O-Mmt,"  "Wint-O-Green,"  and  so  forth,  had  come  to 
indicate  to  purchasers  that  they  were  getting  the  goods  put  forth  by 
Mint  Products  Company.  If  further  proof  were  needed,  it  is  found  in 
appellant's  deliberate  appropriation. 

[4]  Appellant  contends  that  the  case  against  it  must  be  dismissed 
because  Mint  Products  Company's  label  bore  the  words  "Trade-mark 
registered,"  while  the  record  shows  that  "Pep-O-Mint,"  on  which 
trade-mark  infringement  was  based,  had  never  been  registered.  There 
are  two  answers:  First.  Though  a  certified  copy  of  registration  was 
not  produced,  testimony  was  given  to  the  effect  that  "Life-Savers"  was 
a  patented  (registered)  trade-mark.  If  so,  the  criticized  legend  should 
be  attributed,  as  it  may  well  be  from  its  position  on  the  label,  to  the 
trade-mark  "Life-Savers."  Second.  The  presumption  that  a  suitor's 
hands  are  clean,  continues  until  some  one — the  suitor  himself,  his  ad- 
versary, or  the  court — shows  that  they  are  unclean. 

But  the  decree  against  appellant  is  too  broad.  Mint  Products  Com- 
pany can  be  allowed  no  exclusive  ownership  of  the  word  "Pep-O-Mint" 
as  a  trade-mark.  It  was  used  to  indicate  the  flavor  of  one  of  several 
kinds  of  "Life-Savers."  What  was  owned  was  the  distinctive  style  of 
wrappers  and  cartons,  including  the  particular,  way  in  which  the  word 
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"Pep-O-Mint"  was  displayed.  Further,  the  injunction  and  accountings 
must  be  limited  to  the  proven  violation,  namely,  the  use  of  the  label 
(with  its  accompanying  cartons)  put  forth  by  appellant  in  December, 
191S,  identified  as  Exhibit  C  of  the  bill.  Also,  the  general  prohibition 
"from  engaging  in  unfair  competition  with  Mint  Products  Company*'  is 
to  be  deleted.  To  refrain  from  unfair  competition  is  appellant's  legal 
duty ;  but  appellant  should  not  be  subjected  to  the  possibility  of  con- 
tempt proceedings  for  undefined  breaches  of  that  duty.  Swift  v.  United 
States,  196  U.  S.  375,  396,  402,  25  Sup.  Ct.  276,  49  h.  Ed.  518. 
Decree  modified  and  affirmed. 


(257  Fed.  274) 

KETCHUM  V.  PLEIASANT  VALLEY  COAL  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  22,  1919.    Rehearing  De- 
nied May  26,  1919.) 

No.  6103. 

1.  Mines  and  Mineralr  ^=>42 — VALiorrT  of  Patent — Collatebal  Attack. 

A  pateut  to  coal  land,  issued  to  an  eutryman  who,  after  filing  his  de- 
claratory statement,  but  before  making  entry,  conveyed  the  land,  is  not 
void,  and  ifs  validity  can  be  questioned  only  by  the  government 

2.  Estoppel  ^=5>27(1) — Coal  Land  Entrtman — Conveyance. 

A  coal  land  entry  man,  who  conveyed  the  same  for  a  valuable  considera- 
tion after  filing  his  declaratory  statement,  but  before  completing  his  entry, 
and  who  on  receiving  the  patent  delivered  it  to  his  grantee,  is  estopp«l 
to  deny  the  validity  of  his  conveyance,  and  a  subsequent  grantee  from 
him  with  notice  is  equally  estopped. 

3.  Estoppel   C=>47 — Conveyance   by  Entbyman   op  Public  Land — Subse- 

quent Patent. 

A  patent  for  coal  land,  issued  to  an  entry  man  who  has  previously  con- 
veyed his  right  in  the  land,  Inures  to  the  benefit  of  his  grantee,  under 
Comp.  Laws  Utah  1907,  |  1979. 

4.  Estoppel  ®=>93(8) — Pebmitting  Impbovements  ob  Expenditubes. 

Possession  of  land  by  a  grantee  for  more  than  20  years,  during  which 
time  it  expended  large  sums  in  improvements,  is  a  bar  to  a  suit  in  equity 
to  recover  the  land  by  adverse  claimants,  who  had  knowledge  of  such 
possession  and  use. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Utah ;  Tillman  D.  Johnson,  Judge. 

Suit  in  equity  by  the  Pleasant  Valley  Coal  Company  against  Truman 
A.  Ketchum.  Decree  for  complainant,  and  defendant  appeals.  Af- 
firmed. 

E.  A.  Walton,  of  Salt  Lake  City,  Utah  (T.  D.  Walton,  of  Salt  Lake 
City,  Utah,  on  the  brief),  for  appellant. 

R.  G.  Lucas,  of  Salt  Lake  City,  Utah  (W.  H.  Dickson,  A.  C.  Ellis, 
Jr.,  Waldemar  Van  Cott,  W.  D.  Riter,  P.  T.  Farnsworth,  Jr.,  and 
Ferdinand  Ericksen,  all  of  Salt  Lake  City,  Utah,  on  the  brief),  for 
appellee. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

^=»For  other  case?  nee  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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WADE,  District  Judge.  By  this  action  a  decree  is  sought  adjudg- 
ing the  plaintiff  (in  the  District  Court — the  appellee  here)  to  be  the 
absolute  owner  of  about  160  acres  of  coal  land  in  Carbon  county,  state 
of  Utah ;  and  it  is  prayed  that  the  appellant  be  barred  from  asserting 
title  thereto.  For  clearness  of  statement,  the  parties  will  be  desig- 
nated as  in  the  District  Court,  and  the  plaintiff — Pleasant  Valley  Coal 
Company — will  be  referred  to  as  the  "company." 

The  plaintiff  in  its  petition  based  its  claim  for  relief  upon  (a)  the 
record  title ;   (b)  adverse  possession ;  and  (c)  estoppel. 

1.  Both  parties  claim  record  title  through  one  Marks,  who,  in  May, 
1888,  filed  a  coal  declaratory  statement,  which  gave  him  the  right  to 
make  entry  of  the  land.  In  October,  1888,  before  he  had  made  entry, 
he  executed  a  deed  of  the  land  to  one  Williams,  who  purchased  for 
the  Pleasant  Valley  Coal  Company,  though  this  did  not  appear  in  the 
deed. 

In  March,  1889,  Marks  made  application  to  make  entry  and  to  pur- 
chase said  land  from  the  government,  which  right  was  contested,  but 
decided  in  favor  of  Marks,  and  on  June  S,  1891,  a  patent  issued  to  him, 
which  patent  he  delivered  to  attorneys  to  be  delivered  to  the  company, 
which  by  conveyances,  Marks  to  Williams  (1888),  Williams  to  Goss 
(1888),  and  Goss  to  the  company  (1892),  all  of  which  deeds  were  duly 
recorded,  had  acquired  the  record  title  to  said  property.  The  com- 
pany had  the  patent  recorded  March  28,   1893. 

The  consideration  for  the  aforesaid  conveyance  by  Marks  to  Wil- 
liams was  "somewhere  from  $3,000  to  $4,000*'  about  one-half  of  which 
was  paid  at  the  time  of  the  conveyance,  and  the  balance  of  which  was 
paid  to  Marks  when  he  delivered  the  patent  as  aforesaid. 

The  evidence  tends  to  show  that,  when  Marks  conveyed  to  Wil- 
liams, it  was  understood  that  Williams  was  taking  title  for  the  com- 
pany, and  that  it  was  agreed  that  Marks  should  proceed  to  procure 
the  patent  and  turn  it  over  to  the  company,  and  then  receive  the  bal- 
ance of  the  purchase  price,  which  he  did  as  aforesaid. 

2.  The  claimed  title  of  the  defendant  Ketchum  also  comes  through 
Marks,  who  in  1913  made  a  quitclaim  deed  to  one  Sweet,  who  in  1915 
executed  a  quitclaim  deed  to  Ketchum.  The  deeds  to  Sweet  and 
Ketchum  being  recorded,  the  plaintiff  brought  this  action.  Sweet, 
when  he  procured  the  quitclaim*  deed  from  Marks,  paid  him  $200  and 
entered  into  a  contract  in  writing,  which  recited,  among  other  things, 
that— 

** Whereas,  the  other  valuable  consideration  mentioned  in  said  deed  was  and 
la  as  follows:  That  the  said  party  of  the  first  part  claimed  to  own,  at  the 
time  of  the  execution  of  the  said  quitclaim  deed,  the  lands  hereinabove  de- 
scribed ;  that  certain  other  parties,  including  the  Pleasant  Valley  Coal  Com- 
pany, a  corporation,  also  claims  to  have  certain  right,  title,  and  interest  in  and 
to  said  lands,  and  claims  the  ownership  of  said  lands  adversely  to  the  said 
party  of  the  first  part,  and  the  said  party  of  the  second  part  has  agreed  and 
by  these  presents  does  agree  to  prosecute  the  necessary  actions  against  the 
said  Pleasant  Valley  Coal  Company  and  all  other  parties  who  now  appear  of 
record  to  claim  ownership  of  or  any  right,  title,  or  Interest  in  and  to  said 
laaids,  for  the  purpose  of  quieting  the  title  in  said  lands  in  himself  under  said 
quitclaim  deed  hereinbefore  referred  to;  that  said  suits  shall  be  prosecuted 
only  as  the  said  party  of  the  second  part  is  advised  by  counsel  so  to  do.    Said 
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suits  shall  be  prosecuted  diligently  by  said  second  party,  and  the  said  first 
party,  on  his  part,  agrees  to  furnish  all  evidence  within  his  knowledge,  for 
the  purpose  of  aiding  the  said  second  i>arty  in  the  prosecution  of  said  suit  or 
suits." 

It  was  then  provided  that,  in  case  of  an  adjudication  in  favor  of 
Sweet,  the  property  should  be  sold,  and  Marks  should  have  one-half 
the  net  proceeds  of  such  sale. 

An  action  was  commenced  by  Sweet  against  the  company  in  1914, 

which  he  afterwards  dismissed.    On  October  1,  1915,  Sweet  executed 

a  quitclaim  deed  of  the  property  to  Ketchum,  who  paid  Sweet  $1,250 

therefor.    Ketchum  also  purchased  for  $2,500  the  interest  of  Marks 

under  the  contract  aforesaid.     Ketchum  had  general  knowledge  of 

the  claims  of  the  company  to  the  property,  and  specific  knowledge  by 

the  terms  of  the  aforesaid  contract  that — 

"The  Pleasant  Valley  Coal  CJompany,  a  corporation,  also  claims  to  have 
certain  right,  title,  and  Interest  in  and  to  said  lands,  and  claims  the  owner- 
ship of  said  lands  adversely  to  said  party." 

3.  Ketchum,  in  order  to  avoid  the  eflfect  of  the  deeds,  Marks  to 
Williams,  and  Williams  to  Goss,  and  Goss  to  the  company,  asserts  that 
Williams,  Goss,  and  the  company  were  disqualified  to  make  entry  of 
the  coal  land. 

[1  ]  We  do  not  find  it  necessary  to  decide  this  question.  Ketchum  is 
asserting  a  personal  right  to  this  property.  He  is  not  representing 
the  government.  The  patent  issued  to  Marks  is  not  void.  Under  ev- 
erything claimed  by  defendant,  such  patent  would  at  most  be  void- 
able. The  government  alone  could  complain  of  the  alleged  invalidity. 
As  was  said  by  Justice  Brewer  in  Hartman  v.  Company,  199  U.  S.  335, 
26  Sup.  Ct.  63,  50L.  Ed.  217: 

"Whether  the  government  could  challenge  the  conveyance  we  need  not  de- 
termine ;  for,  if  it  had  any  right  to  interfere,  it  has  not  chosen  to  do  so." 

[2]  Marks  was  qualified  to  make  entry  and  receive  the  patent 
Before  doing  so,  however,  but  after  making  his  declaratory  state- 
ment, he  for  a  valuable  consideration  executed  a  deed  of  said  property 
to  plaintiflE's  grantor.  He  would  certainly  be  in  no  position  to  assert 
that  there  was  fraud  or  illegality  in  the  proceedings  through  which  he 
acquired  the  patent,  and  his  grantees,  are  in  no  better  position.  No 
one  will  contend  upon  this  record  that  the  defendant  has  any  rights 
as  an  innocent  purchaser. 

[3]  4.  It  is  also  claimed  that  inasmuch  as  Marks,  at  the  time  of 
the  conveyance  to  Williams,  had  no  title  (the  patent  not  having' been 
issued  to  him  for  more  than  three  years  thereafter),  no  title  passed  to 
Wiliams,  nor  to  his  grantees.  It  may  be  conceded  that  no  legal  title 
passed  at  the  time  of  the  conveyance,  but  when  Marks  received  his 
patent,  and  delivered  it  to  his  grantee,  and  received  the  balance  of  the 
purchase  price,  certainly  no  title  still  remained  in  him  which  he  could 
assert  against  his  grantee,  who  had  paid  him  for  the  land,  and  he 
could  not  convey  any  greater  right  than  he  possessed — certainly  not  to 
one  not  an  innocent  purchaser  for  value.  Furthermore,  having  no  ti- 
tle when  he  conveyed  for  a  full  and  valuable  consideration,  when 
he  acquired  title  (by  the  patent),  such  title  inured  to  his  grantee. 
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The  statutes  of  Utah  expressly  so  provide  (Comp.  Laws  1907,  |  1979), 
and  the  rule  of  the  Utah  statute  in  no  manner  conflicts  with  any  stat- 
ute of  the  United  States,  but  is  consistent  with  well-settled  principles 
of  equity. 

We  find  nothing  in  the  numerous  cases  cited  by  counsel  for  de- 
fendant in  conflict  with  these  conclusions.  Numerous  cases  are  cited 
in  which  the  courts  denied  relief,  but  in  nearly  every  case  the  contract 
was  executory,  and  specific  performance  was  sought,  but  here  the 
contract  (of  sale  Marks  to  Williams)  was  executed,  not  only  in  the 
original  conveyance,  but  by  subsequent  ratification.  The  Kstrict 
Court  in  its  opinion  well  says : 

*^At  tbe  time  that  Marks  received  the  balance  of  the  purchase  price,  and  de- 
livered the  possession  of  the  patent,  and  ratified  and  confirmed  his  deed  there- 
tofore given,  under  the  decision  of  the  Supreme  CJourt  above  cited  (Hartman 
V.  Butterfield  CJo.,  109  U.  S.  335  [26  Sup.  Ct.  63,  50  L.  Ed.  217]),  he  had  legal 
right  to  alienate  the  said  premises,  and  neither  he  nor  his  grantee,  the  de- 
fendant Ketchum,  after  the  lapse  of  more  than  20  years,  should  now  be  per- 
mitted to  undo  the  contract  and  agreement  thus  executed,  ratified,  and  con- 
firmed." 

[4]  5.  Not  only  is  defendant  barred  by  contract  conveyance  and 
ratification,  but  in  addition  thereto  the  record  shows  that  the  company 
took  possession  of  the  property  about  1892  under  the  Marks  convey- 
ance, and  has  held  possession  ever  since,  paid  the  taxes,  and  erected 
a  storehouse,  trestle,  coal  tipple,  dwellings  for  employes,  officers'  hous- 
es, offices,  power  house,  hospital,  water  tank,  tram  line,  coke  ovens, 
railroad  tracks,  power  lines,  etc.,  at  an  expenditure  of  about  a  quarter 
million  dollars.  Churches,  schoolhouses,  and  other  public  or  semipub- 
lic  buildings  have  been  erected  upon  this  land  under  leases  from  the 
company.  During  the  construction  of  most  of  these  improvements, 
Marks  and  his  grantees  have  been  silent ;  it  is  now  too  late  to  ask  to 
be  heard  in  a  court  of  equity. 

The  claim  that  only  a  portion  of  the  land  has  been  actually  occu- 
pied by  these  improvements  is  without  merit. 

The  judgment  of  the  District  Court  is  affirmed. 


(257  Fed.  277) 

ANCHOR  OIL  CO.  v.  GRAY  et  aL 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit.    March  24,  1919.) 

No.  5177. 

1.  Indians  ^=»16(3)— Lands — ^Lease  bt  Allottee — ^Approval  After  Death. 

The  authori^  of  the  Secretary  of  the  Interior,  under  Act  April  26,  1906, 
S  20,  to  approve  and  thereby  to  validate  a  lease  by  a  full-blood  Creek 
Indian  allottee  of  his  or  her  allotment,  continues  after  his  or  her  death. 

2.  INDLA.NS  ^=:>15(1) — Lands — ^Alienation — Death  of  Allottee. 

The  provision  of  Act  May  27,  1908,  S  9,  that  the  death  of  any  allottee  of 
the  Five  Civilized  Tribes  shaU  operate  to  remove  all  restrictions  upon  the 
aUenation  of  the  said  allottee's  land,  does  not  remove  restrictions  upon 
aUenation  by  the  acts  of  such  allottee  before  his  death,  but  leaves  such 
acts  subject  to  the  same  restrictions  that  existed  whUe  he  Uved. 

^s»Por  other  cases  see  same  topic  ft  KE3Y-NUMBUU  in  All  Key-NuxnDered  Digests  ft  Indexes 
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n.  Indians  ^=»15(1) — Restrictions  on  Alienation — Death  of  Allottee. 

The  provision  In  Act  May  27,  1908,  §  9,  that  no  conveyance  of  any  In- 
terest of  any  full-blood  heir  In  such  land  shall  be  valid,  unless  approved 
by  the  court  having  jurisdiction  of  the  settlement  of  the  estate  of  the  de- 
ceased allottee,  is  inapplicable  to  conveyances  made  by  such  heir  before 
its  passage  and  to  those  made  by  a  full-blood  Creek  allottee. 

4.  Indians  ^=916(3) — Lands — Lease  by  Allottee — Approval  After  Death — 

Effect. 

I^ase  of  allottee  of  the  Five  Indian  Tribes  of  his  lands,  when  approved 
after  his  death  by  the  Secretary  of  the  Interior,  relates  back  to  and 
takes  effect  as  of  the  date  of  its  execution,  except  as  against  any  per- 
sons without  notice,  though  it  provides  its  term  shall  be  from  approval  by 
the  Secretary. 

6.  Indians  ^=»16(4) — Lease  bt  Allottee — ^Ineffective  Provision. 

Restriction  on  alienation  by  allottee  of  the  Five  Civilized  Tribes  of  his 
land  never  being  removed,  provision  in  his  lease  as  to  what  shall  happen 
in  that  event  never  becomes  effective. 

6.  Indians  ^=»16(2) — States  ^=»9 — Admission — Repeal  of  Former  Laws — 
Indian  Leases — Record. 

Act  March  1,  1907,  declaring  the  filing  in  the  office  of  the  United  States 
Indian  agent,  Union  Agency,  Muskogee,  Indian  Territory,  of  a  lease  of 
an  allotment  of  Indian  land,  to  be  constructive  notice,  especially  in  view 
of  It  being  a  special  act,  is  not  repealed,  annulled,  or  modified  by  ad- 
mission of  Oklahoma  to  the  Union,  by  the  recordation  statutes  of  the  ter- 
ritory or  state  (Rev.  Laws  Okl.  1910,  K  1154,  1155),  by  the  Enabling  Act, 
the  Constitution,  or  the  Schedule  to  the  Constitution  of  that  State. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  the  Anchor  Oil  Company  against  W.  H.  Gray  and  others. 
Decree  for  defendants,  and  plaintiff  appeals.    Affirmed. 

George  T.  Brown  and  Courtland  P.  Chenault,  both  of  Tulsa,  Okl. 
(John  B.  Meserve,  of  Tulsa,  Okl.,  on  the  brief),  for  appellant. 

Preston  C.  West,  of  Tulsa,  Okl.  (A.  A.  Davidson,  C.  S.  Walker,  and 
James  B.  Diggs,  all  of  Tulsa,  Okl.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  STONE,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

• 

SANBORN,  Circuit  Judge.  This  case  involves  the  validity  of  three 
oil  and  gas  mining  leases  of  80  acres  of  land — one  made  on  December 

5,  1914,  by  Jennie  Samuels,  a  full-blood  Creek  Indian,  the  allottee  and 
grantee  thereof,  who  died  on  October  11,  1915.  This  lease  was  filed 
in  the  office  of  the  United  States  Indian  agent,  now  the  office  of  the 
Superintendent  of  the  Five  Civilized  Tribes,  Union  Agency,  at  Mus- 
kogee, Okl.,  on  January  5,  1915,  was  approved  by  the  Secretary  of 
the  Interior  on  October  21,  1915,  and  was  first  filed  for  record  in  the 
office  of  the  county  clerk  or  register  of  deeds  of  the  county  in  which 
the  land  is  situated  on  August  10,  1916.  The  defendants  and  appel- 
lees own  this  lease,  and  are  in  possession  of  and  claim  the  right  to 
mine  the  land  for  oil  and  gas  thereunder. 

The  plaintiff  and  appellant,  a  corporation,  claims  a  like  right  under 
two  oil  and  gas  mining  leases,  which  it  owns,  of  60  and  20  acres  of 
this  land,  made  respectively  by  Feney  Rogers  and  Lina  White,  full- 

^s»For  oUier  caaeB  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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blood  Creek  Indians  and  the  sole  heirs  of  Jennie  Samuels.  These 
leases  were  approved  by  the  county  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  Jennie  Samuels  during  the  months  of 
December,  1915,  and  January,  1916,  and  were  recorded  in  the  office 
of  the  county  clerk  or  register  of  deeds  of  the  county  where  the  land 
is  situated  prior  to  August  10,  1916,  when  Jennie  Samuels'  lease  was 
first  recorded,  and  the  lessees  under  the  leases  of  Feney  Rogers  and 
Lina  White  had  no  actual  notice  of  the  lease  of  Jennie  Samuels  until 
after  they  had  respectively  purchased  and  paid  value  for  them  in  good 
faith.  The  facts  which  have  been  recited  were  disclo:ed  by  the  pe- 
tition of  the  plaintiff,  in  which  he  prays  for  possession  of  the  land, 
for  an  adjudication  of  the  invalidity  of  the  lease  of  Jennie  Samuels, 
of  the  validity  of  the  leases  of  her  heirs,  and  for  a  recovery  of  dam- 
ages on  account  of  the  possession  and  use  of  the  land  by  the  defend- 
ants. The  court  below  dismissed  the  petition,  upon  the  motion  of 
the  defendants,  on  the  ground  that  the  lease  of  Jennie  Samuels  was 
valid,  and  that  the  defendants'  possession  and  their  mining  of  the 
land  thereunder  were  lawful. 

[1-3]  Counsel  for  the  plaintiff  assail  this  conclusion  on  the  ground 
that  the  Secretary  was  without  jurisdiction  or  authority  to  approve 
the  lease  of  Jennie  Samuels,  a  full-blood  Creek  Indian,  after  her  death, 
and  that,  as  his  approval  was  not  made  until  10  days  after  she  died, 
her  lease  became  void.  In  support  of  this  position  they  argue  that 
the  authority  of  the  Secretary  to  approve  and  thereby  to  perfect  oil 
and  gas  mining  leases  of  their  allotments  by  full-blood  allottees  of 
the  Creek  Tribe,  which  was  granted  by  section  20  of  the  act  of  April 
26,  1906  (34  Stat.  137,  145,  c.  1876),  ceased  at  the  death  of  the  allottee, 
by  reason  of  the  provision  of  section  9  of  the  act  of  May  27,  1908 
(35  Stat.  315,  c.  199): 

"That  the  death  of  any  allottee  of  the  Five  Civilized  Tribes  shall  operate 
to  remove  all  restrictions  upon  the  aUenation  of  the  said  allottee's  land:  Pro^ 
vided,  that  no  conveyance  of  any  interest  of  any  full-blood  Indian  heir  In 
such  land  shall  be  valid  unless  approved  by  the  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  said  deceased  allottee." 

But  where  the  validity  of  a  conveyance  of  land  or  of  leases  thereof 
is  conditioned  by  the  approval  of  different  officers  or  by  different 
restrictions  at  different  times,  the  law  in  force  at  the  time  of  the  deed 
or  lease  determines  the  restriction  upon  its  validity,  and  where  at  that 
date  a  specified  officer  is  empowered  to  approve  and  validate  it,  that 
officer,  or  his  successor  in  office,  may  lawfully  do  so  after  subsequent 
legislation  has  conditioned  the  validity  of  like  conveyances  or  leases 
with  the  approval  of  a  different  officer  or  with  different  restrictions, 
and  the  true  construction  of  section  9  of  the  act  of  May  27,  1908,  is 
that  it  is  prospective  and  not  retrospective  in  effect,  that  it  applies  to 
conveyances  and  leases  made  after  its  passage  and  is  inapplicable  to 
those  made  before  its  enactment,  and  that  the  Secretary  of  the  Interior 
had  plenary  authority  to  approve  and  validate  the  lease  of  Jennie  Sam- 
uels after  her  death  notwithstanding  the  provision  of  section  9  of  the 
act  of  May  27,  1908.  Scioto  Oil  Co.  v.  O'Hern  (Okl.)  169  Pac.  483 ; 
Harris  v.  Bell,  and  authorities  cited  in  250  Fed.  at  page  214,  162  C. 
C  A.  345. 
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Counsel  insist,  however,  that  the  Secretary's  power  to  approve  the 
lease  ceased  because  under  section  9  of  the  act  of  1908  the  death  of 
the  lessor  removed  all  restrictions  upon  alienation  of  the  land.  But 
that  removal  did  not  change  the  status  of  Jennie  Samuels'  lease,  did 
not  remove  the  restriction  upon  the  alienation  by  her,  for  those 
restrictions  persisted  until  she  died,  and  she  could  not  alienate  her 
land  after  her  death.  She  had  leased  her  land,  subject  only  to  the 
approval  of  the  Secretary,  and  her  heirs,  so  far  as  her  lease  was 
concerned,  stepped  into  her  shoes  upon  her  death.  The  lease  estopped 
them,  as  it  did  her,  from  revoking  it  or  conveying  the  land  free 
from  it,  unless  the  Secretary,  in  the  exercise  of  his  judicial  discretion, 
refused  to  approve  it,  and,  when  he  approved  it,  the  estoppel  became 
absolute  upon  all  of  them  alike. 

[4]  The  only  restrictions  on  alienation  removed  by  her  death  were 
the  restrictions  on  the  alienation  of  the  rights  in  the  land  which  de- 
scended to  her  heirs  upon  her  death,  and  those  rights  were  inferior 
and  subject  to  the  rights  of  the  lessees  of  Jennie  Samuels  to  the  full 
benefit  of  the  lease,  if  it  was  subsequently  approved  by  the  Secretary. 
It  was  so  approved,  and  then  the  lease  became  impregnable  to  the 
attacks  of  the  heirs  and  those  claiming  under  them  with  notice  of  the 
conditional  lease.  Scioto  Oil  Co.  v.  O'Hem  (Okl.)  169  Pac.  483; 
Almeda  Oil  Co.  v.  Kelley,  35  Okl.  525,  130  Pac.  931 ;  Pickering  v. 
Lomax,  145  U.  S.  310,  12  Sup.  Ct.  860,  36  I..  Ed.  716;  I^ykms  v. 
McGrath,  184  U.  S.  169,  22  Sup.  Ct.  450,  46  L.  Ed.  485. 

Another  contention  of  counsel  for  the  plaintiff  is  that  the  lease  of 

Jennie  Samuels  was  inferior  in  right  to  the  leases  of  her  heirs:    (1) 

Because  it  did  not  take  effect  until  it  was  approved  by  the  Secretary, 

and  that  approval  was  made  after  the  leases  of  her  heirs  had  been 

made  and  had  been  duly  approved ;  and  (2)  because  the  lease  of  Jennie 

Samuels  itself  provided  that  the  term  thereof  should  be  ten  years  from 

the  date  of  its  approval  by  the  Secretary  of  the  Interior  and  that — 

^'In  event  restrictions  on  alienation  shaU  be  removed  from  all  the  leasehold 
premises  described  above,  this  lease  shall  be  released  from  the  supervision  of 
the  Secretary  of  the  Interior,  such  release  to  take  effect  without  further 
•  agreement,  from  the  date  such  restrictions  are  removed,  and  thereupon  the 
authority  and  power  delegated  to  the  Secretary  of  the  Interior  as  hereiu 
provided  shaU  cease." 

But  whether  or  not  the  lease  of  Jennie  Samuels  was  inferior  to  the 
lease  of  her  heirs  depends  upon  the  question  whether  or  not  the 
lessees  in  the  latter  lease  had  constructive  notice  of  the  former  lease, 
a  question  which  will  be  hereafter  considered.  There  was  nothing  in 
her  lease,  or  in  the  conduct  of  the  parties  to  it,  to  indicate  any  bad 
faith  or  any  attempt  to  evade  the  restrictions  on  alienation  imposed 
by  the  act  of  Congress,  and  her  lease  was  neither  void  nor  voidable 
because  the  parties  made  and  delivered  it  subject  to  the  approval  of 
the  Secretary  before  the  term  of  the  lease  commenced  to  run.  Sub- 
ject to  that  approval  the  parties  to  this  lease,  by  the  execution  and 
delivery  thereof,  estopped  themselves,  and  those  claiming  under  them 
with  notice  of  the  lease,  from  denying,  revoking,  or  avoiding  it,  when 
approved  by  the  Secretary,  except  for  fraud  or  mistake ;  and,  when 
it  was  approved  by  the  Secretary,  as  against  the  parties  to  it  and 
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those  claiming  under  them  with  notice,  it  related  hack  to  and  took 
effect  as  of  the  date  of  its  execution  by  the  parties  named  therein. 
Pickering  v.  Lomax,  145  U.  S.  310,  314,  316,  12  Sup.  Ct.  860,  36  L. 
Ed.  716;  Lomax  v.  Pickering,  173  U.  S.  26,  27,  19  Sup.  Ct.  416,  43 
L.  Ed.  601 ;  Lykins  v.  McGrath,  184  U.  S.  169,  171,  172,  22  Sup.  Ct. 
450,  46  Iv.  Ed.  485. 

[5]  Nor  is  there  anything  in  the  clause  of  the  lease  regarding  the 
removal  of  all  restrictions  to  reverse  or  modify  this  result,  because 
all  restrictions  on  alienation  of  the  land  never  were  removed  until  the 
Secretary  ai^roved  the  lease.  The  death  of  Jennie  Samuels  did  not 
remove,  but  perpetuated,  the  restriction  on  her  alienation  of  her  land, 
for,  after  she  died,  the  only  act  which  she  had  done  by  which  the  land 
could  be  alienated  was  her  lease,  and  the  alienation  by  that  lease  was 
so  restricted  that  it  could  have  effect  only  when  approved  by  the 
Secretary.  Therefore  the  condition  on  which  alone  the  clause  of  the 
lease  was  to  take  effect  never  was  fulfilled,  and  the  clause  never  became 
operative.  Again,  if  all  restrictions  had  been  removed,  and  if  this 
clause  had  become  lawful,  valid,  and  effective,  its  effect  by  virtue  of 
the  principle  of  relation  would  have  been  to  have  estopped  Jennie 
Samuels  and  her  heirs  and  those  claiming  under  them  with  notice  of 
the  conditional  lease  from  successfully  assailing  it;  and  the  result 
is  that  the  lease  made  by  Jennie  Samuels  on  December  5,  1914,  and 
approved  by  the  Secretary  on  October  21,  1915,  was  lawful  and  valid 
against  all  parties  claiming  under  her  or  her  heirs  with  notice  that  she 
had  made  such  a  lease. 

[B]  Cotmsel  for  the  plaintiff,  however,  say  that,  nothwithstanding 
all  this,  it  is  entitled  to  prevail  in  this  suit  because  it  is  a  bona  fide 
purchaser  for  value  of  the  leases  it  owns,  without  any  notice  of  the 
lease  of  Jennie  Samuels  until  after  it  had  purchased  and  paid  for 
the  leases  under  which  it  asserts  its  right  to  this  property.  They  urge 
that  the  lease  made  by  Jennie  Samuels  was  not  filed  or  recorded  in 
the  office  of  the  county  clerk  or  register  of  deeds  of  the  county  in 
which  the  land  was  situated  until  after  the  plaintiff  had  made  and 
paid  for  its  leases,  and  had  duly  recorded  them  and  the  other  evidences  • 
of  its  title  from  the  heirs  in  the  office  of  the  county  clerk.  This  is 
conceded  by  the  defendants.  But  the  plaintiff's  petition  avers  that 
on  June  5,  1915,  before  the  leases  from  the  heirs  under  which  the 
plaintiff  claims  were  obtained,  the  lease  of  Jennie  Samuels  was  filed 
in  the  office  of  the  United  States  Indian  agent,  now  the  office  of  the 
Superintendent  of  the  Five  Civilized  Tribes,  Union  Agency,  at  Mus- 
kogee, Okl.,  uncjer  and  pursuant  to  the  provision  of  the  act  of  Con- 
gress of  March  1,  1907,  which  declares  that  "the  filing  heretofore  or 
hereafter  of  any  lease  in  the  office  of  the  United  States  Indian  Agent, 
Union  Agency,  Muskogee,  Indian  Territory,  shall  be  deemed  con- 
structive notice"  (34  Stat.  1026,  c.  2285);  and  the  defendants  con- 
tend, and  the  court  below  held,  that  this  filing  charged  the  plaintiff 
and  those  under  whom  it  claims  with  notice  of  that  lease.  Counsel 
for  the  plaintiff  atrgue  that  this  provision  of  the  act  of  Congress  was 
either  repealed  or  superseded  by  the  admission  of  the  state  of  Okla- 
homa into  the  Union,  and  by  the  provisions  of  the  Enabling  Act  of 
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Oklahoma,  of  the  Constitution  and  of  the  Schedule  to  the  Constitution 
of  that  state  which  became  effective  November  16,  1907,  a  few  months 
after  the  act  of  Congress  of  March  1,  1907.  This  argument  presents 
the  second  question  in  this  case,  tjie  question  whether  or  not  the  Act 
of  March  1,  1907,  was  still  in  force  when  the  plaintiff  obtained  its 
leases. 

When  the  act  of  March  1,  1907,  was  passed,  and  when  the  En- 
abling Act,  the  Constitution  of  Oklahoma,  and  the  Schedule  to  it 
took  effect,  there  were  in  force  in  the  territory  of  Oklahoma,  and 
since  have  remained  in  force  in  the  state  of  Oklahoma,  these  provi- 
sions with  reference  to  the  execution  and  record  of  instruments  re- 
lating to  real  estate  which  may  be  found  in  sections  1154  and  11 55, 
Revised  Laws  of  Oklahoma  1910: 

"No  deed,  mortgage,  contract,  bond,  lease  or  other  Instrument,  relating  to 
real  estate  other  than  a  lease  for  a  period  not  exceeding  one  year  and  accom- 
panied by  actual  possession,  shall  be  valid  as  against  third  persons  unless 
acknowledged   and  recorded  as  herein  provided."   Section   1154. 

"Every  conveyance  of  real  property  acknowledged  or  approved,  certified 
and  recorded  as  prescribed  by  law  from  the  time  It  Is  filed  with  the  register 
of  deeds  for  record  Is  constructive  notice  of  the  contents  thereof  to  subse- 
qnent  purchasers,  mortgagees,  encumbrancers  or  creditors.**     Section  1155. 

The  provisions  of  the  Enabling  Act,  the  Constitution,  and  the 
Schedule  to  it  invoked,  together  with  the  statutes  just  recited,  to 
nullify  the  provision  of  the  act  of  Congress  in  question  are  these: 
Section  1  of  the  Enabling  Act  provides : 

"That  nothing  contained  In  the  said  Constitution  shall  be  construed  to  limit 
or  Impair  the  rights  of  persons  or  property  pertaining  to  the  Indians  of  said 
territories  (so  long  as  such  rights  shall  remain  unextinguished)  or  to  limit 
or  to  affect  the  authority  of  the  government  of  the  United  States  to  make 
any  law  or  regulation  respecting  such  Indians,  their  lands,  property  or  other 
rights  by  treaties,  agreement,  law  or  otherwise,  which  It  would  have  been 
competent  to  make  If  this  act  had  never  been  passed.*'  34  Statutes  at  Large, 
267 ;   Revised  Laws  of  Oklahoma  of  1910,  p.  IxxUl. 

Section  21  contains  this  clause : 

**And  all  laws  In  force  in  the  territory  of  Oklahoma  at  the  time  of  the 
admission  of  said  state  Into  the  Union  shall  be  In  force  throughout  said  state, 
except  as  modified  or  changed  by  this  act  or  by  the  Constitution  of  the 
state,  and  the  laws  of  the  United  States  not  locally  Inapplicable  shall  have 
the  same  force  and  effect  within  said  state  as  elsewhere  within  the  United 
States."  34  Statutes  at  Large,  277,  27S;  Revised  Laws  of  Oklahoma  1910, 
p.  Ixxvlll. 

Section  2  of  the  Schedule  to  the  Constitution  of  Oklahoma  declares 
that: 

"All  laws  In  force  In  the  territory  of  Oklahoma  at  the  time  of  the  admis- 
sion of  the  state  Into  the  Union,  which  are  not  repugnant  to  this  Constitution, 
and  which  are  not  locally  inapplicable,  shall  be  extended  to  and  remain  in 
force  In  the  state  of  Oklahoma  until  they  expire  by  their  own  limitation  or 
are  altered  or  repealed  by  law."    Revised  Laws  of  Oklahoma  1910,  p.  cxcix. 

But  careful  study  of  these  provisions  of  the  statutes,  of  the  Enabling 
Act,  and  of  the  Constitution  of  Oklahoma  and  its  Schedule,  and  a 
comparison  of  them  with  that  part  of  the  act  of  Congress  of  March 
1,  1907,  which  declares  that  the  filing  of  a  lease  with  the  Indian  agent 
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shall  be  deemed  constructive  notice,  fails  to  convince  that  they  either 
have  or  were  intended  to  have  the  effect  of  repealing  or  superseding 
that  provision.  In  the  first  place,  none  of  them  expressly  or  by  the 
plain  meaning  of  its  terms  repeals  or  modifies  it  or  limits  its  effect, 
and  the  legal  presumption  from  this  fact  is  that  neither  the  United 
States  nor  the  state  intended  so  to  do.  In  the  second  place,  the 
subject-matter  of  the  Indians,  their  lands,  the  allotment  and  distri- 
bution of  those  lands  to  the  Indians  in  severalty,  the  leases,  sales, 
deeds,  and  disposition  by  the  allottees  of  their  lands,  the  restrictions 
upon  their  alienation  thereof,  the  extent  of  the  rights  and  privileges 
of  their  lessees  and  claimants  to  this  land,  were  and  had  been  for 
more  than  a  century  within  the  exclusive  jurisdiction  of  the  United 
States  and  beyond  the  jurisdiction  of  the  states,  except  in  cases  where 
the  United  States  had  renounced  or  released  its  control,  and  the  legal 
presumption,  evidenced  and  sustained  by  section  1  of  the  Enabling 
Act,  was  and  is  that  nation  and  state  alike  intended  to  maintain  that 
relation  and  situation  wherever  they  have  not  by  the  plain  terms  of 
their  legislation  disclosed  a  contrary  purpose.  And  no  legislation  or 
action  exhibiting  such  a  purpose  is  perceived  in  the  statutes,  the  En- 
abling Act,  the  Constitution  or  the  Schedule,  to  which  reference  has 
been  made. 

Again,  the  portion  of  the  act  of  the  United  States  of  1907  relating 
to  the  constructive  notice  given  to  subsequent  purchasers  and  others, 
by  the  filing  with  the  Indian  agent  of  a  lease  of  an  allotment  of  In- 
dian land,  was  special  legislation,  limited  in  its  terms  and  effect  to  a 
single  subject,  leases  of  Indian  lands,  and  to  a  particular  class  of 
persons,  those  affected  by  such  leases,  while  the  statutes  of  Oklahoma 
upon  this  subject  of  the  constructive  notice  resulting  from  the  rec- 
ordation of  instruments  relating  to  real  estate  were  general  in  their 
nature,  treating  of  all  classes  of  such  instruments  and  of  all  classes 
of  persons  affected  thereby.  It  is  a  cardinal  rule  of  the  construction 
of  statutes  that  specific  legislation  in  relation  to  a  particular  class  or 
subject  is  not  affected  by  general  legislation  in  regard  to  many  classes 
or  subjects,  of  which  that  covered  by  the  specific  legislation  is  one, 
unless  it  clearly  appears  that  the  general  legislation  is  so  repugnant 
to  the  special  legislation  that  the  legislators  must  be  presumed  to 
have  intended  thereby  to  modify  or  repeal  it;  but  the  special  and  the 
general  legislation  must  stand  together,  the  former  as  the  law  of  the 
particular  class  or  subject,  and  the  latter  as  the  general  law  upon 
other  subjects  or  classes  within  its  terms.  State  v.  Stoll,  17  Wall.  425, 
436,  21  L.  Ed.  650;  Washington  v.  Miller,  235  U.  S.  422,  427,  428, 
35  Sup.  Ct.  119,  59  L.  Ed.  295 ;  Harris  v.  Bell,  250  Fed.  209,  216,  162 
C.  C.  A.  345;  Stoneberg  v.  Morgan,  246  Fed.  98,  101,  158  C.  C.  A. 
324;  Sweet  v.  United  States,  228  Fed.  421,  427,  143  C.  C.  A.  3 ;  Prid- 
dv  V.  Thompson,  204  Fed.  955,  958,  959,  123  C.  C.  A.  277,  280,  281 ; 
Cfhristie  Street  Commission  Co.  v.  United  States,  136  Fed.  326,  333, 
69  C.  C.  A.  464,  471.  If  the  portion  of  the  act  of  March  1,  1907, 
relating  to  the  constructive  notice  resulting  from  the  filing  of  a  lease 
of  an  allotment  of  Indian  land,  and  the  provisions  of  sections  1154 
and  1155  of  the  Revised  Statutes  of  Oklahoma  of  1910  had  been 
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enacted  by  a  legislative  body  of  the  same  state,  they  might  have  stood 
and  have  been  enforced  together  under  this  rule.  By  so  much  the 
more  should  they  and  must  they  so  stand  and  be  enforced,  now  that 
the  one  is  the  act  of  the  nation,  which  has  general  and  exclusive 
jurisdiction  of  the  subject  and  class  of  which  it  treats,  and  the  others 
are  the  acts  of  the  state,  which  has  jurisdiction  over  all  similar  sub- 
jects and  classes,  but  none  over  this  one. 

In  the  opinion  of  this  court  the  portion  of  the  act  of  March  I, 
1907,  which  relates  to  the  constructive  notice  given  to  subsequent 
purchasers  and  others  by  the  filing  of  a  lease  made  by  an  allottee  of 
an  allotment  of  Indian  land  made  by  the  United  States,  was  neither 
repealed,  annulled,  nor  modified  by  the  subsequent  admission  of 
Oklahoma  into  the  Union,  by  the  recordation  statutes  of  the  territory 
or  state  found  in  Revised  Laws  of  Oklahoma  of  1910,  §§  1154  and 
1155,  by  the  Enabling  Act,  the  Constitution,  or  the  Schedule  to  the 
Constitution  of  that  state.  And  if  upon  an  independent  investigation 
of  the  questions  in  this  case  any  doubt  had  remained,  the  clear,  con- 
cise, and  conclusive  opinion  of  the  Supreme  Court  of  Oklahoma  in 
Scioto  Oil  Co.  V.  O'Hem,  169  Pac.  483  would  have  dispelled  it. 

Let  the  decree  below  be  affirmed,  with  costs  against  the  appellant 
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RATMER  v.  NETHERWOOD. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    January  7, 1919.) 

No.  2666. 

Appsai.  and  Ebbor  ^=»273(11) — Mattebs  Rbvibwablb— Exceptions.     . 

Because  of  the  dual  functions  of  the  trial  Judge  sitting  without  a  jury, 
to  determine  whether  there  is  any  substantial  eyidence  to  support  one 
or  the  other  party,  and,  if  there  is,  then,  whether  it  preponderates  on  one 
or  the  other  side,  the  request  or  motion  to  adjudge  either  all  the  issues  or 
some  specific  Issues  in  favor  of  the  requesting  party  or  against  the  adverse 
party,  to  be  reviewable,  must  make  apparent  that  it  is  based  specifically 
on  the  ground  that  there  is  no  substantial  evidence  to  sustain  any  oth^ 
conclusion. 

Evans,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

Action  by  Harry  C.  Netherwood  against  Charles  W.  Raymer.  There 
was  a  judgment  for  plaintiff  (253  Fed.  515),  and  defendant  brings 
error.    Affirmed. 

Burr  W.  Jones,  of  Madison,  Wis.,  for  plaintiff  in  error. 
John  B.  Sanborn,  of  Madison,  Wis.,  for  defendant  in  error. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  A  review  of  this  case  is  challenged  on  the 
groimd  that  no  question  of  law  is  presented  to  us. 

The  case  was  tried  under  a  stipulation  waiving  a  jury.  At  the 
conclusion  of  the  evidence,  defendant  requested  numerous  findings  of 
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evidentiary  facts,  and  the  conclusion  of  law  therefrom  that  no  contract 
had  been  consummated  between  the  parties,  and  that  the  action  should 
be  dismissed.  To  the  refusal  to  grant  these  requests,  and  to  the  find- 
ings of  a  contract,  the  breach  thereof,  and  that  plaintiff  was  entitled 
to  judgment,  defendant  excepted. 

In  Streeter  v.  Sanitary  District  of  Chicago,  133  Fed.  124,  66  C.  C. 
A.  190,  Judge  Jenkins  carefully  defined  the  reviewing  power  of  this 
court.  Expressions  used  in  other  opinions  have,  however,  caused 
some  tmcertainty  as  to  the  proper  method  of  securing  such  a  review. 
The  confusion  is  apparently  due  to  the  failure  to  discriminate  between 
the  several  functions  of  the  trial  judge,  and  to  make  clear  on  the 
record  the  exact  questions  presented  to  him  by  motions  or  requests. 

In  a  jury  trial,  under  modem  practice,  a  motion  or  request  for  a 
directed  verdict  challenges  the  right  of  the  opponent  to  recover,  on 
the  ground  that  there  is  no  substantial  evidence  which  would  support 
a  verdict  in  his  favor.  The  correctness  of  the  ruling  thereon,  if  ex- 
cepted to,  presents  a  question  reviewable  on  writ  of  error.  Clearly  the 
like  question,  arising  on  trial  without  a  jury,  is  reviewable,  if  in  some 
way  it  be  made  clear  that  a  similar  ruling  has  been  requested.  A  re- 
quest or  motion,  whether  for  special  or  general  findings,  or,  if  by  de- 
fendant, for  a  dismissal  of  the  action,  and  an  exception  to  the  refusal 
thereof,  or  an  exception  to  the  findings  in  favor  of  an  opponent,  is 
not,  however,  sufficient  to  raise  the  question.  Such  a  request,  mo- 
tion, or  exception,  without  more,  is  the  proper  method  of  invoking  or 
challenging  the  jury-supplanting  function  of  the  trial  judge,  to  de- 
termine whether  one  or  the  other  side  is  sustained  by  a  preponderance 
of  the  evidence,  a  determination  not  reviewable  on  writ  of  error  in  a 
federal  appellate  tribunal. 

Because  of  the  dual  function  of  the  trial  judge,  sitting  without  a 
jury,  to  determine  both  whether  there  is  any  substantial  evidence  to 
support  one  or  the  other  party  and  also,  if  there  is,  then  whether  it 
preponderates  on  one  or  the  other  side,  the  request  or  motion  to  ad- 
judge either  all  the  issues  or  some  specific  issues  in  favor  of  the  re- 
questing party  or  against  the  adverse  party,  to  be  reviewable,  must 
make  apparent  that  it  is  based  specifically  upon  the  first  of  these 
grounds,  namely,  that  there  is  no  substantial  evidence  to  sustain  any 
other  conclusion.  Then,  and  then  only,  as  Judge  Sanborn  has  clearly 
pointed  out  in  Wear  v.  Imperial  Window  Glass  Co.,  224  Fed.  60,  139 
C.  C.  A.  622  (8th  C.  C.  A.),  may  the  refusal  of  the  trial  judge  to 
grant  the  request,  if  excepted  to,  be  reviewed. 

In  the  instant  case,  no  such  specific  ground  for  the  requested  find- 
ings and  motion  was  alleged. 

Judgment  affirmed. 

EVANS,  Circuit  Judge  (dissenting).  The  extent  to  which  the  hold- 
ing goes  in  this  case  may  be  gathered  only  from  a  statement  of  the 
facts. 

Plaintiff  brought  this  action  for  damages  for  alleged  breach  of  con- 
tract. The  contract,  if  any,  grew  out  of  two  letters,  one,  written  by 
defendant  in  California,  which  may  well  be  called  the  offer ;  the  other, 
written  by  plaintiff  at  Madison,  Wis.,  and  termed  the  acceptance. 
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Whether  the  second  letter  was  an  acceptance  of  the  offer  fotind  in  the 
first  was  the  sole  disputed  issue  in  the  case.  No  question  of  fact,  but 
simply  one  of  law,  was  involved.  Had  a  jury  been  drawn,  the  Dis- 
trict Court,  in  disposing  of  the  action,  would  have  been  compelled  to 
direct  a  verdict. 

Under  these  circumstances,  it  seems  to  me,  it  was  the  duty,  as  well 
as  the  privilege,  of  counsel  to  avoid  the  expense  to  litigants  and  to 
the  government  incident  to  a  jury  trial.  On  the  other  hand,  the  liti- 
gants* right  to  review  the  decision  of  the  District  Court  should  be  as 
clear  and  as  extensive  as  in  case  the  idle  formality  of  calling  a  jury 
was  respected. 

In  either  case  any  adverse  ruling  in  the  course  of  the  trial,  to  which 
exception  was  taken,  should  be  subject  to  review  upon  writ  of  error. 
Section  649  R.  S.,  section  1587,  Comp.  Stat.,  did  not  take  from  the  liti- 
gants the  right  to  review  the  rulings  of  the  lower  court.  This  sec- 
tion was  intended  to  give  litigants  the  right  to  waive  jury  trials  in  law 
actions,  and  to  give  to  the  findings  of  the  court  the  force  of  a  verdict 
of  a  jury.  Rulings  on  questions  of  law,  properly  presented,  were 
subject  to  review  in  such  a  trial,  the  same  as  in  a  case  of  a  trial  by 

Had  a  jury  been  present,  a  motion  to  direct  a  verdict  in  defend- 
ant's favor  would  have,  saved  the  question  here  sought  to  be  reviewed. 
Without  the  jury,  a  motion  to  dismiss  should,  I  Siink,  preserve  the 
same  right. 

In  the  instant  case,  attorneys  for  plaintiff  in  error,  following  the 
Wisconsin  state  court  practice,  presented  proposed  findings  of  fact  and 
conclusions  of  law.  Their  presentation  constituted  a  request  so  to 
find.  Defendant's  attorneys  did  likewise.  It  was  not  a  case  where 
the  court  declined  to  make  findings,  but  a  case  where  the  court,  with 
proposed  findings  and  conclusions  from  both  sides,  all  bearing  on  the 
single  disputed  issue  heretofore  stated,  adopted  the  proposed  or  re- 
quested findings  of  plaintiff.  To  this  ruling,  as  well  as  to  the  court's 
failure  to  adopt  its  requested  findings,  defendant  duly  and  seasonably 
excepted. 

But  defendant  did  more  than  merely  request  the  court  to  make 
findings  of  facts  and  conclusions  of  law.  At  the  conclusion  of  de- 
fendant's request  the  following  appears: 

•*l^at  the  court  find  that  no  contract  was  consummated  between  the  par- 
ties, and  that  the  action  should  be  dismissed,  with  costs  in  favor  of  defendant 

Was  not  this  a  motion  to  dismiss?  Certainly  its  equivalent 
Whether  counsel  moves  the  court  or  requests  the  court  to  dismiss 
an  action  is  quite  immaterial.  No  deception  occurs  in  either  case. 
The  court  must  have  understood,  and  opposing  counsel  understood, 
defendant's  position.  He  was  demanding  a  dismissal  of  the  action. 
Refusal  to  grant  the  request,  motion,  demand,  or  what  it  may  be 
called,  made  with  other  requests  or  alone,  should  certainly,  and  I  think 
does,  raise  a  ruling  in  the  course  of  the  trial,  the  correctness  of  which 
may  be  reviewed  by  an  appellate  court.  See  generally,  upon  this  prop- 
osition, United  States  Fidelity  &  Guaranty  Co.  v.  Board  of  ComVs 
of  Woodson  County,  Kan.,  145  Fed.  144,  151,  76  C.  C.  A.  114;  Felkcr 


CONSOLIDATION  COAL  CO.  V.  MABCUM  371 

V.  First  Nat.  Bank  of  Cincinnati,  Ohio,  196  Fed.  200,  202, 116  C.  C.  A. 
32;  Humphreys  v.  Third  Nat.  Bank  of  Cincinnati,  75  Fed.  852,  21 
C.  C.  A.  538;  United  States  v.  Robertson,  183  Fed.  711,  106  C.  C.  A. 
149;  Wear  v.  Imperial  Window  Glass  Co.,  224  Fed.  60,  139  C.  C.  A. 
622 ;  Meyer  &  Chapman  State  Bank  v.  First  National  Bank  of  Cody, 
248  Fed.  679,  681,  160  C.  C.  A.  579. 

I  therefore  dissent  from  the  opinion  of  the  majority  of  the  court. 


(257  Fed.  287) 

CONSOLIDATION  COAL  CO.  v.  MARCUM. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  7,  1919.) 

No.  3163. 

1.  Mabter  and  Sebvant  ^=s>28(5(19),  289(1)— Action  fob  Injury  to  Servant— 

Question  fob  Jury. 

Issues  of  negligence  and  contributory  negligence,  in  an  action  by  a  coal 
miner  against  the  employer  for  personal  injury,  held  properly  submitted 
to  the  Jury. 

2.  Master  and  Servant  ^=»146 — Rules  of  Mining  Company — ^Waiver. 

A  rule  of  a  'mining  company,  requiring  operators  of  cutting  machines  to 
sound  the  roof  of  their  working  place  before  beginning  work,  and  to 
prop  it  if  evidence  of  weakness  is  found,  may  be  waived  by  the  company 
by  employing  a  separate  force  to  prepare  safe  places  for  the  machines 
to  work. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

Action  at  law  by  L.  A.  Marcum  against  the  Consolidation  Coal  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Ed.  C.  CRear,  of  Frankfort,  Ky.,  for  plaintiff  in  error. 
John  W.  Woods,  of  Ashland,  Ky.,  for  defendant  in  error. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  Mc- 
CALL,  District  Judge. 

WARRINGTON,  Circuit  Judge.  Marcum  recovered  verdict  and 
judgment  against  the  coal  company  for  personal  injuries  sustained 
while  operating  a  coal-cutting  machine  for  the  company  in  one  of  its 
mines.  Reversal  is  sought  because  of  refusal  to  direct  a  verdict  at 
the  close  of  the  testimony.  Thus  the  only  question  for  decision  is 
whether  the  evidence  was  sufficient  to  justify  submission  of  the  cause 
to  the  jury. 

[1]  The  injury  occurred  April  15,  1914,  at  Van  Lear,  Ky.,  in  room 
12  of  mine  153,  and  was  caused  by  the  fall  of  a  portion  of  the  roof. 
The  height  of  the  room  was  between  4^/^  and  5  feet,  and,  according  to 
plaintiff's  testimony,  the  room  was  22  feet  wide  and  250  feet  long. 
The  testimony  substantially  shows  that  the  material  of  the  roof  was 
slate,  though  several  witnesses  say  it  was  sandstone.  The  room  was 
opened  by  mining  and  removing  the  coal  probably  a  year  prior  to  the 
injury,  and  the  roof  was  meanwhile  supported  by  numerous  posts. 
The  effect  of  this  exposure  to  the  air  was  to  weaken  the  roof. 

^s»Por  other  case*  tee  lame  topic  &  KESY- NUMBER  in  all  Key-Numbered  Digeete  ft  Indexes 
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Under  these  conditions  the  company  determined  to  make  further 
removal  of  coal  from  one  side  of  the  room.  Plaintiff  and  his  assistant, 
who  were  operating  a  Sullivan  electric-driven  short-wall  coal-cutting 
machine  in  another  portion  of  the  mine,  were  directed  by  the  foreman 
and  assistant  foreman  of  the  company  to  remove  the  machine  to  room 
12  and  to  proceed  with  the  cutting  of  coal.  Some  delay  intervened, 
because  the  room  had  not  been  placed  in  suitable  condition  for  such 
work.  The  company  had  in  its  employ  another  set  of  men  who  under 
direction  of  the  foreman  and  assistant  foreman  were  required,  for 
example,  to  put  a  room  of  this  kind  in  proper  condition  for  the  cutting 
of  coal  by  a  power-driven  machine,  and  the  company  through  its 
assistant  foreman  and  the  men  used  for  that  purpose  undertook  so  to 
prepare  room  12.  This  involved  cleaning  the  room,  removing  props, 
and,  if  necessary,  substituting  other  means  of  supporting  the  roof  in 
order  to  furnish  sufi&cient  space  and  to  make  the  place  reasonably 
safe  for  bringing  in  and  operating  the  coal-cutting  machine. 

Plaintiff  and  his  assistant,  however,  were  not  satisfied  that  the 
place  had  been  put  in  fit  condition.  The  company  caused  further  work 
to  be  done  in  the  room ;  and  there  is  testimony  tending  to  show  that 
its  assistant  foreman,  Carmack,  then  told  plaintiff  the  room  was  "in 
condition  to  cut,"  "in  good  shape,"  and  peremptorily  ordered  him 
to  do  the  work  or  leave  the  employ  of  the  company.  Plaintiff  and  his 
assistant  then  examined  the  room  themselves,  including  sounding  the 
roof,  and  became  satisfied,  though  plaintiff  testifies  that  he  did  not 
make  as  careful  an  examination  as  he  would  have  made  if  he  "had  not 
had  assurance  from  the  (assistant)  foreman  that  it  was  in  a  safe  con- 
dition and  had  been  fixed" ;  and  relying,  as  he  further  in  effect  testifies, 
on  Carmack's  representation  and  yielding  to  the  peremptory  order, 
plaintiff  with  his  assistant  took  the  machine  into  the  room  and  began 
to  cut  the  coal.  They  continued  the  work  between  20  and  30  minutes, 
driving  the  cutter  into  the  coal  about  5  feet  and  along  its  face  from  8 
to  12  feet,  when  plaintiff  received  his  injury. 

The  pleadings  present  issues  of  negligence  of  the  defendant  and 
contributory  negligence  of  the  plaintiff,  and  thus  involve  the  relative 
duties  of  the  parties.  The  rule  in  a  case  like  this  is  that  a  primary  and 
nondelegable  duty  rests  upon  the  employer  to  exercise  reasonable  care 
in  furnishing  the  employe  with  a  reasonably  safe  place  to  work. 
Dasher  v.  Hocking  Mining  Co.,  212  Fed.  628,  631,  632,  129  C.  C.  A. 
164  (C.  C.  A.  6).  True,  as  the  decision  states,  there  are  certain  excep- 
tions to  the  rule;  and  an  exception  is  here  urged  under  a  claim  that  a 
custom  existed  at  this  mine  which  imposed  tfie  duty  on  the  plaintiff 
himself  to  make  the  place  safe,  and,  further,  that  the  character  of  the 
work  was  such  that  its  progress  wrought  changes  in  the  condition  of 
the  place.  The  custom  so  claimed  is  inconsistent  with  the  company's 
maintenance  of  a  separate  force  of  men,  under  direction  of  its  fore- 
man and  assistant  foreman,  to  prepare  places  of  the  kind  in  question 
for  the  work  of  coal  cutting,  and  also  with  what  the  company  actually 
did  through  these  agencies  toward  placing  room  12  in  fit  condition 
for  the  work.  Besides,  there  is  conflict  in  the  testimony  as  to  the 
existence  of  such  a  custom,  and  also  as  to  causing  any  material  change 
in  the  condition  of  the  room  either  by  installing  the  machine  or  by  the 
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negligible  time  of  operation  and  amount  of  work  done  prior  to  the 
injury.  The  most  then  that  can  be  said  of  the  exceptions  relied  on  is 
that  they  presented  questions  of  fact. 

[2]  Reliance,  moreover,  is  placed  upon  a  rule  of  the  company: 

*^achine  runners  and  their  helpers  are  instructed  to  carefully  sound  the 
roof  of  th^r  working  place  before  beginning  work,  and  if  any  evidence  of 
weakness  is  found  in  the  roof,  extra  props  must  be  set  on  each  side  of  the 
machine  and  continued  across  the  face  of  the  room  as  the  machine  board  is 
moved-** 

Marcum  did  not  remember  to  have  read  the  rule.  Whether  the  rule 
was  known  to  him  or  not,  it  happened  that  the  examination  he  made  of 
room  12  before  bringing  in  the  machine  was  in  practical  effect  a  com- 
pliance with  the  terms  of  the  rule,  so  far  as  it  can  be  applicable  to  this 
case.  Both  plaintiff  and  his  assistant,  as  we  have  already  said,  sound- 
ed the  roof  of  the  room  before  beginning  their  work  and  without  find- 
ing evidence  of  weakness.  The  rule  does  not  require  machine  nmners 
and  helpers  to  put  in  place  extra  props,  unless  "evidence  of  weakness 
is  found  in  the  roof."  Furthermore,  the  practice  of  the  company  to 
undertake  through  other  agencies  to  provide  safe  places  to  work  would 
indicate,  and  such  seems  to  be  the  effect  of  the  testimony,  that  it  had 
not  enforced  nor  relied  on,  but  rather  had  waived  the  rule.  As  was 
said  in  Eagle  Coal  Co.  v.  Patrick,  Administrator,  161  Ky.  333,  337, 
170  S.  W.  960,  962: 

''Rules  may  be  abrogated  by  failure  to  enforce  obedience  thereto,  or  they 
may  be  waived  by  the  mine  operator  departing  therefrom  in  the  conduct  of  the 
operation.** 

There  is  testimony,  however,  tending  to  show  that  before  plaintiff 
entered  upon  the  work  the  company  knew  the  roof  was  unsafe.  Thus, 
according  to  some  of  the  testimony,  while  the  men  regularly  used  for 
the  purpose  were  engaged  in  removing  props  from  room  12  and  other- 
wise preparing  it  for  the  work  of  this  coal  cutting,  they  discovered  sev- 
eral cracks  in  the  roof  and  near  the  portion  which  subsequently  fell 
upon  plaintiff;  they  discussed  the  advisability  of  using  a  "header"  or 
"cross-bar"  to  support  this  portion  of  the  roof;  apparently  the  plan 
would  have  been  adopted  if  the  necessary  timber  had  been  at  hand ;  it 
was  250  feet  away  and  a  mule  was  available  for  drawing  it  to  the 
place.  A  header  consists  of  timber  from  4  to  6  inches  square  and  from 
10  to  12  feet  in  length ;  it  is  placed  across  the  weak  portion  of  a  roof, 
and  an  upright  post  is  wedged  under  each  end  to  sustain  it ;  and  thus 
space  is  obtained  for  operating  the  coal-cutting  machine.  In  denying 
the  motion  for  new  trial.  Judge  Cochran  said  of  the  failure  to  provide 
headers : 

"It  seems  to  me  that  the  situation  called  for  the  roof  being  supported  by 
headers,  and  that  it  was  gross  carelessness  not  to  so  support  it*' 

The  charge  of  the  court  was  clear  and  comprehensive ;  this  is  true 
also  of  the  opinion  rendered  in  denying  the  motion ;  and  while  we  rec- 
ognize the  force  of  the  learned  counsel's  argument  for  reversal,  we  can- 
not think  the  conclusion  reached  below  can  rightfully  be  disturbed. 

Judgment  affirmed,  with  costs. 
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(257  Fed.  290) 

ROSS  V.  SCHOOLET. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    January  7,  1919.) 

No.  2603. 

1.  Statutes  «=»206,  211,  221 — Constbuction — Intent. 

If  a  legislative  intent  can  unmistakably  be  gathered  from  title,  con- 
text, and  common  knowledge,  it  is  as  much  a  part  of  the  act  as  if  It  were 
written  out  In  the  clearest  words. 

2.  Master  and  Sebvant  ^=»111(1) — Federal  Safety  Appliance  Act. 

In  the  Safety  Appliance  Act  (Comp.  St  §§  8605,  8613,  8617)  it  is  im- 
plied that  a  railroad  is  liable  in  a  private  suit  for  an  employe's  injury  or 
death  resulting  from  a  violation  thereof. 

3.  Negligence  ^=^6 — Violation  of  Statute. 

Eivery  person  for  whose  protection  a  statute  sets  up  a  particular  stand- 
ard of  conduct  is  entitled  to  compensation  for  damages  suffered  through 
violation  of  that  statute. 

4.  Commerce  ^=s>8(6),   27(5) — Federal   Safety  Appliance  Act — ^Effect  of 

State  Compensation  Acts. 

Inasmuch  as  Congress  has  created  the  liability  for  damages  for  in- 
juries or  death  resulting  from  violation  of  the  Safety  Appliance  Act 
(C?omp.  St  |§  8605,  8613,  8617),  no  state  Legislature  can  alter  or  Impair 
the  federal  right  by  passing  compensation  a(!ts,  and  an  Injured  employ^  is 
entitled  to  recover  under  the  Safety  Appliance  Act,  although  at  the  mo- 
ment of  the  injury  he  was  not  enp:aged  in  Interstate  commerce ;  the  con- 
gressional power  called  into  play  being  the  power  to  prescribe  the  equip- 
ment of  Interstate  carriers  for  protection  of  all  persons  upon  such  roads, 
regardless  of  their  participation  in  interstate  commerce. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Illinois. 

Action  by  Pearl  I.  Schooley,  administratrix  of  the  estate  of  Otto 
Schooley,  deceased,  against  Walter  1,.  Ross,  as  receiver  of  the  Toledo, 
St.  Louis  &  Western  Railroad  Company.  Judgment  for  plaintiff,  an'd 
defendant  brings  error.    Affirmed. 

Certiorari  denied  249  U.  S.  615,  39  Sup.  Ct.  390,  63  L.  Ed. . 

C.  E.  Pope,  of  East  St.  Louis,  111.,  for  plaintiff  in  error. 
David  K.  Tone  and  Morse  Ives,  both  of  Chicago,  111.,  for  defendant 
in  error. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Schooley,  a  brakeman  on  plaintiff  in  er- 
ror's interstate  railroad,  met  his  death  in  Illinois  by  reason  of  defec- 
tive couplers.  Defendant  in  error  recovered  judgment  for  damages 
on  account  of  the  violation  of  the  federal  Safety  Appliance  Act.  U.  S. 
Comp.  Stat.  §§  8605,  8613,  8617. 

Because  defendant  in  error  omitted  to  aver  and  prove  that  dece- 
dent at  the  time  of  his  injury  was  engaged  in  interstate  commerce,  the 
contention  is  made  that  the  exclusive  right  and  remedy  are  under  the 
Illinois  Workmen's  Compensation  Act,  which  was  in  force  at  the  time 
of  the  accident.    Kurd's  111.  Rev.  Stat.  1916,  c.  48. 

If  the  accident  had  occurred  while  decedent  was  working  in  inter- 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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state  commerce,  plaintiff  in  error  admits  that  the  administratrix  could 
have  recovered  for  the  violation  of  the  Safety  Appliance  Act  by  reason 
of  the  express  declarations  of  the  federal  Employers'  Liability  Act.  U. 
S.  Comp.  Stat.  §  8657. 

[1]  The  pole  star  of  statutory  construction  is  the  legislative  intent. 
If  a  legislative  intent  can  unmistakably  be  gathered  from  title,  text, 
context,  and  the  background  of  common  knowledge,  it  is  as  much  a 
part  of  the  act  as  if  it  were  all  written  out  in  the  clearest  words. 

[2,  3]  Liability  to  private  suit  for  resulting  injury  or  death  is  ex- 
pressly declared  in  the  Employers'  Liability  Act.  In  the  Safety  Appli- 
ance Act  it  is  implied  from  the  known  frightful  loss  of  lives  and  limbs 
due  to  the  old  link-and-pin  couplings  and  defective  automatic  couplers ; 
from  the  purpose  stated  in  the  title  "to  promote  the  safety  of  employes 
and  travelers" ;  from  the  effect  of  the  payment  of  damages  as  a  spur 
to  observance ;  from  the  direction  to  courts  contained  in  section  8  of 
the  act  of  1893  (Comp.  St.  §  8612)  that  an  injured  employe  "shall  not 
be  deemed  to  have  assumed  the  risk" ;  from  the  proviso  in  section  4  of 
the  supplemental  act  of  1910  (Comp.  St.  §  8621)  in  relation  to  "liability 
in  any  remedial  action  for  the  death  or  injury  of  any  railroad  em- 
ploye ' ;  and  especially  from  the  premise  that  the  legislators  had  in  mind 
the  immemorial  rule  that  every  person  for  whose  protection  a  statute 
sets  up  a  particular  standard  of  conduct  is  entitled  to  compensation  for 
damages  suffered  through  violation  of  that  statute. 

Under  the  Employers'  Liability  Act  there  is  no  need  to  count  upon 
any  state  statute  creating  a  liability  for  wrongful  death,  because  that 
liability  was  expressly  stated  by  the  Congress.  Inasmuch  as  the  same 
legislative  intent  respecting  liability  is  found  in  the  Safety  Appliance 
Act,  the  same  result  follows.' 

Recovery  for  wrongful  death  under  the  Employers'  Liability  Act  is 
for  the  benefit  of  the  next  of  kin,  but  the  action  can  be  brought  only 
by  the  administrator ;  and  as  there  is  no  federal  machinery  for  appoint- 
ing administrators,  resort  in  that  respect  must  be  had  to  state  busi- 
ness. But  that  necessity  is  of  no  greater  consequence  under  the  Safety 
Appliance  Act. 

[4]  Inasmuch  as  the  Congress  has  created  the  liability  for  damages 
for  injury  or  death  resulting  from  violation  of  the  Safety  Appliance 
Act,  no  state  Legislature  can  alter  or  impair  the  federal  right  by  pass- 
ing compensation  acts. 

It  is  immaterial  whether  the  injured  employe  was  at  the  moment  en- 
gaged in  interstate  or  intrastate  commerce,  because  the  congressional 
power  that  was  called  into  play  was  the  power  to  prescribe  the  equip- 
ment of  interstate  carriers  for  the  protection  of  all  persons  upon  such 
roads,  both  employes  and  travelers,  regardless  of  their  participation  in 
interstate  commerce.  A  state  Legislature,  therefore,  has  no  more  pow- 
er to  curtail  the  federal  right  of  an  employe  than  of  a  traveler. 

What  effect  a  state  compensation  law  has  upon  the  right  under  the 
Safety  Appliance  Act  of  an  employe,  who  was  injured  through  defec- 
tive appliances  while  coupling  intrastate  cars  on  an  interstate  railroad, 
has  not  been  directly  involved  in  any  case  in  the  Supreme  Court  cited 
by  counsel  or  found  by  us.    But  our  conclusion,  which  rejects  a  result 
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that  would  make  the  operativeness  of  the  act  dependent  upon  the  legis- 
lative wills  of  the  several  states,  and  which  aligns  that  act  with  the 
Employers'  Liability  Act  in  substantive  and  procedural  effect,  is  sup- 
ported by  our  understanding  of  Schlenmier  v.  Buffalo,  etc,  Ry.  Co., 
205  U.  S.  1,  27  Sup.  Ct.  407,  51  L.  Ed.  681 ;  St.  Louis,  etc.,  Ry.  Co.  v. 
Taylor,  210  U.  S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061;  Delk  v.  St. 
Louis,  etc.,  Ry.  Co.,  220  U.  S.  580,  31  Sup.  Ct.  617,  55  L.  Ed.  590; 
North  Carolina  Ry.  Co.  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct.  305,  58 
L.  Ed.  591,  Ann.  Cas.  1914C,  159;  Southern  Ry.  Co.  v.  R.  R.  Com. 
Ind.,  236  U.  S.  439,  35  Sup.  Ct.  304,  59  L.  Ed.  661 ;  Texas,  etc.,  Ry.  Co. 
V.  Rigsby,  241  U.  S.  33,  33  Sup.  Ct.  482,  60  L.  Ed.  874;  New  York, 
etc.,  Ry.  Co.  v.  Winfield,  244  U.  S.  147,  37  Sup.  Ct.  546,  61  L.  Ed. 
1045,  L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D,  1139.  And  we  find  noth- 
ing in  Minneapolis,  etc.,  Ry.  Co.  v.  Popplar,  237  U.  S.  369,  35  Sup.  Ct. 
609,  59  L.  Ed.  1000;  New  York,  etc.,  Ry.  Co.  v.  White,  243  U.  S.  188, 
37  Sup.  Ct.  247,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D, 
629 ;  or  Louisville  &  Nashville  R.  R.  Co.  v.  Layton,  243  U.  S.  617,  37 
Sup.  Ct.  456,  61  L.  Ed.  931,  cited  by  plaintiff  in  error,  that  constrains 
us  to  a  different  conclusion. 
The  judgment  is  aflSrmed. 
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BAfNK  OF  COMMERCE  &  SAVINGS  v.  MATTHEWS, 

In  re  MATTHEWS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     January  21,  1919.    Behearing 

Denied  March  4,  1919.) 

No.  2657. 

1.  Bankruptcy  ^=»407(5) — ^Dischabge — Monet   Obtained  by  Mxans   of  a 

Material  False  Statement  in  Writinq. 

Credit  extended  to  a  bankrupt  by  a  bank  through  its  eashier,  who 
knew  that  the  bankrupt  was  then  insolvent,  and  who  was  acting  solely 
in  his  own  and  the  bankrupt's  interest,  was  fraudulent  and  voidable, 
and  the  bank  was  not  bound  by  its  cashier's  fraud,  and  could  claim  that 
the  money  was  obtained  by  means  of  a  material  false  statement  in 
writing  as  to  money  not  checked  out,  where  the  directors  of  the  bank 
examined  note  signed  by  bankrupt  and  false  financial  statement  attached 
thereto,  and,  relying  thereupon,  approved  the  loan. 

2.  Bankruptcy  «=5>468 — Questions  of  Fact— Remanding  Cask. 

On  appeal  from  an  order  discharging  a  bankrupt  over  an  objection 
that  the  bankrupt  had  obtained  money  by  means  of  a  materially  false 
statement  in  writing,  where  it  was  found  that  the  master  had  erred  in 
finding  that  the  false  statement  was  not  relied  upon  by  the  bank  in 
extending  the  credit,  and  it  appeared  the  master  had  made  no  finding  aa 
to  whether  the  statement  in  writing  was  known  to  be  false  by  the  bank- 
rupt, a  finding  by  the  trial  judge  from  the  printed  record  that  the 
bankrupt  did  not  read  the  statement  or  know  its  contents  will  not  be 
allowed  to  stand,  and  the  order  of  discharge  will  be  reversed,  so  that 
the  uncontradicted  testimony  of  the  bankrupt  to  such  effect  can  be 
heard  and  its  truth  decided  upon  an  observation  of  the  witness,  as  well 

as  upon  his  testimony. 
^  '  .  ■■  ■  I 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

In  the  matter  of  Walter  S.  Matthews,  bankrupt.  From  an  order 
discharging  the  bankrupt,  the  Bank  of  Commerce  &  Savings  appeals. 
Reversed  and  remanded. 

Charles  R.  Brown,  of  Chicago,  111.,  for  appellant. 
A.  B.  Dennis,  of  Danville,  III.,  for  appellee. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

MACK,  Qrcuit  Judge.  Discharge  was  granted  appellee  over  ap- 
peDant's  objection  alleging  in  substance  that  he  had  obtained  certain 
money  by  means  of  a  materially  false  statement  in  writing  made  by 
him  to  it  for  the  purpose  of  obtaining  the  credit  from  it. 

The  special  master,  finding  that  the  statement  was  not  relied  upon 
by  the  bank  in  extending  the  credit,  recommended  for  this  reason  that 
the  objection  be  overruled  and  the  discharge  granted.  The  District 
Judge,  in  approving  the  report  and  granting  the  discharge,  based  his 
conclusions  upon  his  finding  from  the  evidence  that  the  bankrupt  did 
not  read  the  statement  or  know  its  contents,  that  he  relied  entirely  up- 
on the  bank  cashier  to  prepare  a  correct  statement,  and  that,  while 
the  statement  was  untrue,  the  bankrupt  had  no  intention  of  signing 
the  false  statement. 

The  undisputed  facts  as  disclosed  by  the  record  are  that  the  bank 
cashier,  who,  some  time  after  the  loan  was  made,  absconded,  had 
been  the  harJcrupt's  financial  agent  and  was  better  acquainted  with 
his  aflfairs^  than  the  bankrupt  himself.  He  alone  acted,  so  far  as  the 
bank  was  concerned,  in  the  granting  of  the  loan.  No  one  else  was 
consulted.  While  the  loan  was  made  on  a  note  of  $5,000  signed  by 
the  bankrupt,  only  $1,500  of  it  was  intended  for  or  inured  to  the 
fetter's  benefit.  The  other  $3,500  went  to  the  cashier.  The  cashier 
prepared  the  financial  statement  which  he  had  the  bankrupt  sign  at 
the  time  that  the  $5,000  note  was  signed,  telling  him  that  it  was  a 
mere  matter  of  form  and  that  he  himself  would  put  up  bank  stock  as 
collateral. 

The  bankrupt  testified  that  he  had  not  read  the  statement,  did  not 
know  its  contents,  acted  entirely  and  completely  in  reliance  upon  the 
cashier  (whose  real  character  at  that  time  had  not  been  discovered), 
and  that,  if  he  had  known  the  contents  of  the  statement,  he  would 
not  have  signed  it. 

[f]  1.  If  the  money  had  been  paid  out  at  the  time  the  note  was 
executed,  the  conclusion  of  the  special  master  that  the  loan  was  not 
made  in  reliance  upon  the  statement  would  be  sound.  But  the  mon- 
ey was  not  then  paid ;  the  bank  merely  extended  a  credit  to  the  bank- 
rupt on  its  books.  This  credit,  thus  obtained  through  the  cashier, 
who  knew  that  the  bankrupt  was  then  insolvent,  and  who  was  act- 
ing solely  in  his  own  and  the  bankrupt's  interest,  was  fraudulent  and 
voidable.  The  bank  under  these  circumstances  was  not  bound  by  its 
cashier's  fraud. 

Subsequently,  and  before  all  of  the  money  had  been  checked  out 
by  the  bankrupt,  the  directors  examined  the  note,  the  financial  Sitate- 
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ment  attached  thereto,  and  thereupon,  clearly  in  reliance  upon  the 
false  financial  statement,  approved  the  loan.  The  remaining  unused 
credit  subsequently  checked  out  was  therefore  clearly  extended  at 
that  time  in  reliance  upon  the  statement.  The  master's  finding  is 
therefore  erroneous. 

[2]  2.  Exception  was  taken  to  the  master's  report  on  the  ground 
that  he  failed  to  find  that  the  bankrupt  knew  that  the  statement  made 
by  him  was  false,  and  that  it  was  intentionally  so  made.  The  master 
alone  saw  the  witnesses.  The  determination  of  this  question  depend- 
ed upon  his  judgment  as  to  the  credibility  of  the  bankrupt.  The 
bankrupt's  direct  statement  as  to  the  facts  bearing  thereon  was  not 
contradicted.  If,  seeing  and  hearing  him,  the  master  believed  his 
story,  a  finding  that  the  statement  was  not  knowingly  and  intention- 
ally false  would  have  been  proper;  but,  on  the  other  hand,  if  the 
master  did  not  find  the  bankrupt's  testimony  to  be  credible  in  this  re- 
spect, the  contrary  finding  would  have  been  proper.  We  should  have 
felt  ourselves  bound  under  all  of  the  circumstances  by  the  master's 
conclusion  of  facts  on  this  point. 

Under  modem  practice,  as  sanctioned  by  the  new  rules  in  equity, 
testimony  is  ordinarily  taken  orally  instead  of  by  deposition.  A  bet- 
ter opportunity  is  thus  afforded  to  determine  questions  of  fact  de- 
pendent upon  the  veracity  and  credibility  of  witnesses.  In  this  case, 
the  trial  judge,  who  found  this  ultimate  fact  in  accordance  with  the 
bankrupt's  testimony,  did  not  have  this  opportunity.  While  we  can- 
not say  from  the  printed  record  that  his  conclusion  is  erroneous, 
nevertheless,  in  our  judgment,  full  and  complete  justice  can  be  done 
to  all  parties  only  if  the  finding  be  based  upon  an  observation  of  the 
witnesses  as  well  as  upon  the  testimony. 

The  order  will  therefore  be  reversed,  and  the  cause  remanded  to 
the  District  Court,  with  direction  either  to  remit  the  matter  again 
to  the  master  for  furtlier  report  and  findings  on  the  evidence  taken 
heretofore,  together  with  such  additional  evidence  as  he  may  deem  it 
proper  to  permit  either  party  to  present,  or  to  take  testimony  in  the 
District  Court  upon  the  question  of  the  bankrupt's  knowledge  and 
intent. 


(257  Fed.  294) 

GOFF  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  22,  1919.) 

No.  5110. 

1.  CbiminaIi  Law  ^s»563 — Sxjfficienct  of  Evidence— Pboop  op  Corpus  De- 

licti. 

Evidence  held  insufficient  to  sustain  a  conviction  where,  aside  from 
statements  made  by  defendant  before  his  arrest,  it  was  as  consistent 
with  the  commission  of  a  different  offense  as  with  that  of  the  crime 
charged. 

2.  Criminal  Law  ^s»535(1) — ^Declarations  by  Accused— Necessity  op  Cor- 

roboration. 

A  conviction  on  statements  of  the  defendant  will  not  be  sustained  with- 
out corroborative  proof  of  the  corpus  delicti. 
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3.  Indians    ^=»S8(5) — Intboducino    Intoxicating    Liquobs    into    Indian 

COUNTBT  IN  INTEBSTATE  COlOfEBCB— EVIDENCE. 

Tbe  proTlsion  of  Act  May  18,  1916,  making  the  possession  of  Intox- 
icating liquor  in  the  Indian  country  prima  facie  evidence  of  its  unlaw- 
ful introduction,  does  not  apply  where  the  charge  is  the  carrying  of 
liquor  from  outside  the  state  of  OlUahoma  into  that  part  which  was 
formerly  Indian  Territory. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Oklahoma;  Joseph  W.  Woodrough,  Judge. 

Criminal  prosecution  by  the  United  States  against  R.  E.  Goff.  Judg- 
ment of  conviction,  and  defendant  brings  error.    Reversed. 

Frank  I^ee,  of  Muskogee,  Okl.  Q.  C.  Denton,  of  Muskogee,  Okl., 
on  the  brief),  for  plaintiff  in  error. 

C.  W.  Miller,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P.  Mc- 
Ginnis,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

WADE,  District  Judge.  Defendant  was  indicted  for,  and  convicted 
of,  the  crime  of  introducing  liquor  from*  without  the  state  into  that 
part  of  the  state  of  Oklahoma  which  was  formerly  Indian  Territory. 
He  was  found  by  officers  in  Nowata,  Okl.,  traveling  in  a  Ford  car 
equipped  with  a  false  bottom,  having  concealed  in  and  about  the  car 
more  than  280  pints  of  whisky  and  some  beer.  The  indictment 
charged  only  that  defendant  '*did  introduce  and  carry  into  the  county 
and  district  aforesaid,  from  without  the  state  of  Oklahoma,"  liquor 
found  in  his  possession. 

At  the  close  of  the  evidence  offered  by  the  government,  the  de- 
fendant demurred  to  the  evidence  as  insufficient  to  prove  the  crime 
charged,  for  the  reason  that  the  corpus  delicti  was  not  established, 
which  demurrer  was  overruled,  the  defendant  excepting.  The  defend- 
ant offered  no  evidence,  the  case  was  argued,  the  jury  instructed,  and 
a  verdict  of  guilty  returned. 

[1]  1.  The  defendant  by  this  appeal  renews  his  contention  that 
there  was  no  evidence  offered  by  the  government,  aside  from  the 
proven  statements  of  the  defendant,  tending  to  prove  that  the  liquor 
found  in  the  custody  of  the  defendant,  was  in  fact  brought  into  the 
state,  and  it  is  insisted  that  the  statements  or  admissions  made  by  the 
defendant  are  not  alone  sufficient  to  establish  such  fact. 

Two  elements  are  involved  in  the  offense  charged:  (1)  That  the 
liquor  was  in  fact  brought  into  Oklahoma  from  some  point  without 
the  state ;  and  (2)  that  the  defendant  was  the  person  who  brought  it 
in.  A  careful  examination  of  the  record  discloses  no  fact  or  cir- 
cumstance, aside  from  the  statements  of  the  defendant  at  the  time 
of  his  arrest,  tending  to  show  that  the  liquor  was  introduced  into  the 
state  at  the  time  alleged  by  any  one. 

Nowata,  where  the  defendant  was  apprehended,  is  located  about 
24  miles  from  the  Kansas  line,  and  at  least  twice  that  far  from  the 

^spFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kcy-Numbored  Digests  &  Indexes 


380  168  C.  C.  A.  REPORTS 

Missouri  line.  The  careful  concealment  of  liquor  in  a  car  with  a  false 
bottom  was  just  as  consistent  with  ordinary  "bootlegging"  as  with 
introducing.  There  is  proof  that  there  was  a  large  stock  of  liquor 
about  this  time  at  South  Coffe)rvrille,  Okl.  If,  as  suggested  by  counsel 
(though  without  any  competent  evidence  to  sustain  such  contention), 
the  defendant  procured  the  liquor  at  South  Coflfeyville  with  the  pur- 
pose of  retailing  it  in  the  state,  his  plan  for  concealment  would  prob- 
ably be  just  as  ingeniously  devised,  and  his  mode  and  direction  of 
travel  would  probably  have  been  the  same. 

There  is  no  attempt  to  prove  that  there  were  not  dozens  of  other 
places  in  that  part  of  the  state  where  the  supply  could  have  been  ob- 
tained. The  facts  and  circumstances  (aside  from  the  statements  of 
the  defendant)  being  just  as  consistent  with  guilt  of  some  other  of- 
fense, it  cannot  be  held  sufiScient  as  proof  oi  the  particular  oflfense 
charged. 

[2]  The  defendant  first  stated  to  the  officers  that  he  was  traveling 
from  his  home  in  Pittsburg,  Kari. ;  but,  after  the  liquor  was  discov- 
ered, he  stated  that  he  came  from  Joplin,  Mo.,  and  was  on  his  way  to 
Tulsa,  Okl.  The  rule  of  this  court  as  to  the  effect  of  statements  or 
confessions,  in  establishing  the  corpus  delicti,  is  as  follows: 

"A  conviction  upon  extrajudicial  confession,  or  acts  or  declarations  of  a 
prisoner,  will  not  be  sustained,  without  corroborative  proof  that  the  property 
was  in  fact  stolen."  Naftzger  v.  United  States,  200  Fed.  494,  U8  O.  C.  A* 
598. 

See,  also,  4  Chamberlayne,  Evidence,  §  1600. 

We  do  not  hold  that  declarations  of  a  party  may  not  be  consid- 
ered in  finding  the  corpus  delicti;  but,  standing  alone,  they  are 
insufficient,  and  other  facts  and  circumstances  cannot  be  said  to  be 
corroborative,  when  they  point  as  directly  to  some  other  offense  as 
they  do  to  the  crime  charged. 

[3]  2.  Counsel  for  the  government  insist  that  possession  of  liquor 
in  Oklahoma  is  by  act  of  Congress  of  May  18,  1916,  "prima  fade 
evidence  of  unlawful  introduction."  39  Stat.  123,  c.  125.  This  court 
has  already  ruled  adversely  to  this  contention.  Chambliss  v.  United 
States,  218  Fed.  154,  132  C.  C.  A.  112;  Sellers  v.  United  States,  222 
Fed.  1023,  137  C.  C.  A.  666;  Lewellen  v.  United  States,  223  Fed.  18, 
138  C.  C.  A.  432.  And  furthermore  the  case  was  not  tried  upon  this 
theory. 

The  case  is  reversed  and  remanded  to  the  District  Court,  with  direc- 
tions that  a  new  trial  be  granted. 
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AMERICAN  CAB  ft  FOUNDRY  CO.  V.  ROCHA,* 

(Circuit  Court  of  Appeals,  Eightli  Circuit.    March  24,  1919.    Rehearing  Denied 

May  21,  1919.) 

No.  6227. 

Master  and  Servant  ^=s>185(27) — Master's  Liabujtt  for  Injury  to  Servant 
— Safe  Place  to  Work. 

Where  plaintiff  was  at  work  under  a  car,  which  had  been  raised  from 
its  trucks  and  blocked  up,  his  employer  owed  him  a  positive  duty  to 
warn  him  before  the  car  was  moved,  which  could  not  be  delegated  to 
another  employ^,  so  as  to  relieve  Itself  from  liability  for  Its  negli- 
gence resulting  in  plaintiff's  injury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  Jacob  Trieber,  Judge. 

Action  at  law  by  Saropia  Rocha  against  the  American  Car  &  Foundry 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

William  R.  Gentry,  of  St.  Louis,  Mo.  (M.  F.  Watts  and  Edwin  W. 
Lee,  both  of  St.  Louis,  Mo.,  and  G.  A.  Orth,  of  New  Yoric  City,  on  the 
brief),  for  plaintiff  in  error. 

Edward  W.  Foristel  and  Jesse  T.  Friday,  both  of  St  Louis,  Mo.,  for 
defendant  in  error. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

GARLAND,  Circuit  Judge.  Rocha  sued  the  foundry  company  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  latter.  The  plaintiff  recovered  a  verdict,  and  de- 
fendant assigns  error. 

The  only  evidence  introduced  was  that  of  the  plaintiff.  It  showed 
that  on  the  17th  day  of  May,  1917,  the  plaintiff,  while  in  the  employ 
of  the  defendant,  was  directed  by  a  foreman  to  go  under  a  railroad 
car,  which  had  been  raised  from  its  trucks  and  was  resting  on  some 
blocks,  to  tighten  up  some  bolts  and  nuts.  While  the  plaintiff  was  par- 
tially under  the  car,  with  his  left  leg  over  one  of  the  axles  of  the  truck, 
the  foreman,  without  any  warning  to  the  plaintiff,  caused  the  car  to 
be  moved  by  a  derrick  or  hoisting  machine.  The  movement  caused  the 
car  to  fall  upon  plaintiff,  thereby  breaking  one  of  his  legs.  Counsel  for 
defendant  moved  for  a  directed  verdict  in  its  favor,  upon  the  ground 
that  the  foreman  was  a  fellow  servant  of  the  plaintiff,  for  whose  negli- 
gence the  defendant  was  not  liable.  The  same  point  was  raised  in  other 
ways.  This  is  the  only  question  specified  and  discussed  in  the  briefs  of 
counsel. 

The  plaintiff's  petition  in  substance  alleged  that  the  defendant  was 
negligent  in  ordering  the  plaintiff  under  the  car  and  in  moving  the  same 
while  he  was  still  under  the  car  without  warning.  The  defendant's 
answer  denied  negligence  and  pleaded  contributory  negligence.  The 
defense  of  f eUow  servant  was  not  pleaded.    We  think  it  is  immaterial 
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whether  the  foreman  was  a  fellow  servant  of  the  plaintiff  or  not.  In  a 
case  like  the  present  it  was  the  positive  duty  of  the  defendant  to  warn 
the  plaintiff  that  the  car  was  about  to  be  moved.  This  duty  could  not 
be  delegated  to  the  foreman  by  the  defendant,  so  as  to  relieve  itself  of 
liability  for  his  negligence. 

We  do  not  deem  it  necessary  to  cite  authority  in  support  of  a  rule 
so  well  established. 

The  judgment  below  is  affirmed. 


(257  Fed.  298) 

Mcdowell  v.  united  states. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.    Aprtl  15,  1919.) 

No.  5218. 
ObiminaIi  Law  ^=»753(1) — ^Trial  ^=>178 — ^Motion  fob  Dibeotbd  Veboiot— 

El1?ECT. 

It  is  the  practice  in  the  Eighth  circuit  to  regard  a  general  motion  or 
request  for  a  directed  verdict,  in  either  a  civU  or  criminal  case,  as  chal- 
lenging the  legal  sufficiency  of  the  evidence  for  a  contrary  conclusion. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;   Martin  J.  Wade,  Judge. 

Criminal  prosecution  by  the  United  States  against  James  McDowell. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

Sullivan  &  Sullivan,  of  Mandan,  N.  D.,  and  E.  T.  Burke,  of  Bis- 
marck, N.  D.,  for  plaintiff  in  error. 

Melvin  A.  Hildreth,  U.  S.  Atty.,  of  Fargo,  N.  D.  (John  Carmody, 
Asst.  U.  S.  Atty.,  of  Fargo,  N.  D.,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  GARLAND,  Circuit  Judges. 

HOOK,  Circuit  Judge.  James  McDowell  was  convicted  of  perjury 
at  the  trial  of  one  Joseph  Couture  for  stealing  a  horse  belonging  to  the 
United  States.  A  writ  of  error  in  Couture's  case  was  recently  dis-  . 
posed  of  by  this  court.  167  C.  C.  A.  597,  256  Fed.  525.  At  the  conclu- 
sion of  the  evidence  in  this  case,  McDowell  asked  the  court  to  direct 
the  jury  to  acquit  him.    The  denial  of  the  request  is  assigned  as  error. 

The  bill  of  exceptions  certified  as  containing  all  the  evidence  at  the 
trial  wholly  fails  to  show  false  swearing  by  the  accused.  In  fact,  it 
does  not  appear  that  he  even  testified  at  the  trial  of  Couture.  Doubt- 
less with  this  in  mind,  counsel  for  the  government  say  that,  as  no 
grounds  appear  in  the  motion  for  a  directed  verdict,  it  will  be  presumed 
that  there  was  sufficient  evidence  of  guilt.  Our  practice  has  been  to 
regard  a  general  motion  or  request  for  a  directed  verdict  as  challeng- 
ing the  legal  sufficiency  of  the  evidence  for  a  contrary  conclusion,  and 
we  are  constantly  applying  it.  It  is  in  harmony  with  the  practice  in 
the  Sixth  circuit  (Louisville  &  N.  R.  Co.  v.  Womack,  97  C.  C.  A.  559, 
566,  173  Fed.  752,  759),  though  not  with  that  in  the  Seventh  circuit 
(Adams  v.  Shirk,  43  C.  C.  A.  407,  104  Fed.  54).    Counsel  argue  the 
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question  whether  the  theft  of  the  horse  which  was  bought  by  or  for  an 
Indian  was,  in  view  of  certain  special  circumstances  and  conditions, 
a  theft  of  "property  of  the  United  States"  within  the  meaning  of  the 
statute  (section  47,  Penal  Code  [Act  March  4,  1909,  c.  321,  35  Stat. 
1097;  Comp.  St.  §  10214])  under  which  Couture  was  prosecuted,  but 
in  the  state  of  the  record  we  do  not  think  we  should  consider  it. 
The  sentence  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 


(257Fe<L299) 

BOATMEN*S  BANK  v.  LAWS  et  al. 

In  re  BRYANT,  GORE  &  BOWMAN  SALES  00. 

(Circuit  Ck>iirt  of  Appeals,  Eighth  Circuit    March  19,  1919.) 

No.  197. 

Bankbttptct  ^5»326 — Claim  of  Stockholder — Stock  LiABiLrrr — Set-Off. 
Where  a  creditor  stockholder  of  a  bankrupt  corporation  had  a  claim 
against  the  bankrupt  for  $20,853.94,  and  his  indebtedness  on  his  stock  was 
$10,000,  for  which  amount  corporation*s  trustee  in  bankruptcy  recovered 
judgment,  after  which  the  stockholder  was  himself  adjudged  a  bankrupt, 
his  assignee  could  not  have  the  amount  of  the  judgment  credited  on  the 
amount  of  the  assij^ned  claim  and  dividends  on  the  balance  of  the  claim 
paid  to  it,  but  dividends  on  such  claim  were  first  applicable  on  the  Judg- 
ment until  that  should  be  extinguished,  and  then,  if  there  were  other  divi- 
dends, they  were  applicable  to  payment  of  the  claim. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri;   John  C.  Pollock,  Judge. 

In  the  matter  of  the  Bryant,  Gore  &  Bowman  Sales  Company,  bank- 
rupt. Petition  by  the  Boatmen's  Bank  against  C.  R.  Laws  and  others, 
trustees,  etc.,  to  revise  order  of  District  Court.    Petition  denied. 

Sears  Lehmann,  of  St.  Louis,  Mo.  (Lehmann  &  Lehmann,  of  St. 
Louis,  Mo.,  on  the  brief),  for  petitioner. 

Lee  Grant,  of  St.  Louis,  Mo.  (Grant  &  Grant,  of  St.  Louis,  Mo.,  on 
the  brief),  for  respondents. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge.  * 

GARLAND,  Circuit  Judge.  This  case  will  be  considered  on  the  pe- 
tition to  revise.  The  respondents,  as  trustees  of  the  estate  of  Bryant, 
Gore  &  Bowman  Sales  Company,  a  bankrupt,  obtained  a  judgment 
against  one  E.  M.  Bowman  for  a  stock  liability  as  a  member  of  said 
company,  in  the  sum  of  $10,000.  Bowman  had  a  claim  against  the 
bankrupt  duly  proved  and  allowed  in  the  sum  of  $20,853.94.  He  as- 
signed his  claim  to  the  petitioner.  After  the  judgment  was  obtained 
against  Bowman,  he  was  adjudged  a  bankrupt,  and  his  estate  paid  no 
dividends.  The  referee  refuses  to  pay  to  petitioner  any  dividends, 
arising  from  the  administration  of  the  estate  of  the  Sales  Company, 
on  the  Bowman  claim,  until  sufficient  of  said  dividends  have  been  ap- 
plied on  the  judgment  against  Bowman  to  extinguish  the  same. 
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Petitioner  claims  that  the  amount  of  the  Bowman  judgment  should 
be  credited  on  the  amount  of  its  claim  as  assignee  of  Bowman  and 
the  dividends  arising  on  the  balance  of  the  claim,  should  be  paid  to  it. 
In  Moise  v.  Scheibel,  245  Fed.  546,  157  C.  C.  A.  658,  this  court  decided 
that  no  dividends  should  be  paid  on  the  claim  of  Moise  until  his  stock 
liability  should  be  ascertained  and  paid.  The  proceedings  in  bank- 
ruptcy are  to  be  conducted  upon  equitable  principles. 

The  judgment  against  Bowman  is  an  asset  belonging  to  all  the  cred- 
itors of  the  bankrupt  estate.  The  trustees  cannot  use  it  to  pay  one 
creditor.  The  only  equitable  way  to  proceed  is  to  require  the  pay- 
ment of  the  Bowman  judgment  into  the  estate  and  then  distribute 
the  proceeds  between  all  creditors.  Bowman  being  insolvent,  the  only 
method  left  is  to  apply  dividends  arising  upon  the  Bowman  claim  to 
the  pa)rment  of  the  Bowman  judgment  until  it  shall  be  paid,  and  then, 
if  there  are  other  dividends,  they  should  be  applied  to  the  claim  of 
petitioner.  The  case  of  Kiskadden  v.  Steinle,  203  Fed.  375,  121  C. 
C.  A.  559,  is  the  only  case  cited  in  support  of  the  petition  to  revise. 
So  far  as  that  decision  is  applicable  to  the  question  here  involved  it  is 
in  line  with  the  conclusion  here  reached.  It  plainly  decides  that  the 
claim  of  a  creditor  stockholder  should  not  even  be  allowed  until  his 
indebtedness  to  the  bankrupt  has  been  collected  by  plenary  suit.  The 
opinion  also  states  that  if  the  indebtedness  of  the  creditor  stockholder 
cannot  be  collected,  then  the  creditor's  claim  may  be  reduced  by  the 
amount  of  the  debt ;  but  this  is  far  from  saying  that,  if  the  trustee  can 
reach  any  property,  he  may  not  take  it. 

The  petition  to  revise  is  denied,  with  costs. 

The  appeal,  No.  5214,  is  dismissed. 


(257  Fed.  800) 

ILLINOIS  PARLOR  FRAME  00.  V.  GOLDMAN* 

In  re  NATIONAL  UPHOLSTERING  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  21,  1919.) 

No.  2660. 

Bankruptcy  ^=»165(3) — ^Prkfebencb — Transfer  for  Present  Consideration. 
Where  one,  fraudulently  induced  to  sell  goods  on  credit,  accepted  from 
the  6uyer,  within  four  months  preceding  a  petition  in  bankruptcy  against 
the  buyer,  a  transfer  of  accounts  in  payment  for  the  goods,  the  transfer 
was  made  in  consideration  of  release  of  right  to  rescind  and  recover  the 
goods,  and  was  not  a  preference. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  by  Jacob  Goldman,  as  trustee  in  bankruptcy  of  the  National 
Upholstering  Company,  against  the  Illinois  Parlor  Frame  Company, 
to  recover  payments  claimed  as  preferences.  Decree  for  complainant, 
and  defendant  appeals.  Reversed  and  remanded,  with  direction  to 
reduce  the  amount  by  allowing  credit  for  certain  items. 
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Samuel  B.  King,  of  Chicago,  III,  for  appellant. 
Joseph  Kamfner,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  While  appellant  gave  bankrupt  a  line  of 
credit  to  the  amoimt  of  $1,000,  it  was  induced  to  increase  this  sub- 
sequently to  April  1,  1916,  by  certain  material  false  and  fraudulent 
representations  of  the  bankrupt's  manager,  so  that  on  June  9,  1916, 
the  indebtedness  amoimted  to  $5,795.70.  On  that  day,  after  discov- 
ery of  the  fraud,  accounts  aggregating  in  face  value  over  $4,000  were 
transferred  to  appellant  and  were  entered  on  the  books  as  a  cash  cred- 
it. Thereafter  additional  accounts  were  transferred,  certain  goods 
were  returned  and  credited  at  a  fixed  valuation,  and  certain  additional 
goods  were  delivered  to  the  bankrupt.  Petition  in  bankruptcy  was 
filed  October  4,  1916. 

On  suit  by  the  trustee  in  bankruptcy  to  recover  preferences,  the 
court,  confirming  the  master's  report,  entered  a  money  decree  for  the 
face  value  of  the  accotmts  and  the  fixed  value  of  the  returned  goods, 
less  the  price  of  the  goods  sold  to  the  bankrupt  after  June  9th. 

1.  Without  detailing  the  evidence,  in  our  judgment,  it  fully  sup- 
ports the  findings  of  insolvency,  preference,  and  appellant's  knowledge 
thereof  on  June  9th. 

2.  Evidence  of  the  goods  sold  to  the  bankrupt  after  April  1st  and 
on  hand  June  9th  was  rejected  by  the  master  as  immaterial,  on  the 
theory  that  taking  payment  or  security  on  accoimt  of  the  entire  debt 
was  a  confirmation,  not  a  repudiation,  of  the  earlier  sales,  and  that, 
in  that  aspect,  the  payment  must  be  deemed  to  have  been  made  on  an 
antecedent  debt. 

But  on  June  9th  appellant  concededly  had  a  right  to  rescind  the 
fraudulent  sales  and  to  recover  back  such  of  the  goods  as  were  then 
in  the  bankrupt's  possession.  Clearly  a  return  of  these  goods  would 
not  be  a  preference;  to  the  extent  of  their  value,  payment  could  no 
more  effectuate  a  preference;  neither  transaction  would  diminish  the 
estate  to  which  bzmkrupt  was  then  entitled.  That  appellant  did  not 
expressly  assert  a  right  of  rescission  is  immaterial;  it  relinquished 
that  right  in  confirming  the  sale;  it  then  gave  up  a  property  interest 
equal  to  the  value  of  the  goods  then  on  hand.  To  that  extent  the 
transfer  was  for  a  present  consideration,  and  not  preferential. 

While  the  master  has  reported  the  evidence  offered  by  appellant 
as  to  the  goods  then  on  hand,  inasmuch  as  appellee  has  had  no  op- 
portunity to  controvert  it,  the  decree  will  be  reversed,  and  the  cause 
remanded,  with  direction  to  reduce  the  amount  of  the  decree  against 
appellant  by  such  sum  as  may  be  found  to  be  the  value  of  the  goods 
sold  subsequent  to  April  1,  1916,  and  on  hand  June  9,  1916,  with  in- 
terest thereon,  and  to  permit  appellant  to  file  a  claim  as  a  general 
creditor  for  so  much  as  may  be  found  to  be  preferential. 
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KINDRED  V.  BLACK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  24,  1919.) 

No.  5240. 

Appeal  and  Esbor  ^=»849(1) — Review — Cause  Tbied  to  Ooubt. 

Where  an  action  at  law  was  tried  to  the  court,  jury  being  waived,  a 
general  finding  for  one  party  made,  with  no  requests  for  general  or  spe- 
cial findings  or  declarations  of  law  by  the  other  party,  the  appellate 
court  con  review  only  the  rulings  of  the  trial  court  on  the  admission  and 
exclusion  of  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri. 

Action  at  law  by  William  L.  Black  against  Luther  P.  Kindred.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Charles  W.  German,  of  Kansas  City,  Mo.  (James  F.  Getty,  of  Kan- 
sas City,  Kan.,  and  Haff,  Meservey,  German  &  Michaels,  of  Kansas 
City,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

Roland  Hughes  and  Francis  M.  Wilson,  both  of  Kansas  City,  Mo., 
for  defendant  in  error. 

Before  GARLAND,  Circuit  Judge,  and  AMIDON,  District  Judge. 

GARLAND,  Circuit  Judge.  Black  sued  Kindred  to  recover  damages 
for  false  representations  in  the  sale  of  real  estate.  A  jury  being  waiv- 
ed, the  case  was  tried  to  the  court,  with  the  result  of  a  general  finding 
for  the  plaintiff.  There  were  no  requests  to  find  either  generally  or 
specially,  or  any  requests  to  declare  the  law,  made  by  Kindred.  In  this 
state  of  the  record  there  is  nothing  for  us  to  review,  except  errors  in  the 
exclusion  or  admission  of  evidence,  and  the  error  in  this  behalf  speci- 
fied and  discussed  in  the  brief  has  no  merit.  Section  700,  Rev.  Stat 
(Comp.  St.  §  1668) ;  Keely  v.  Mining  Co.,  95  C.  C.  A.  96, 169  Fed.  598; 
Mason  v.  United  States,  135  C.  C.  A.  315,  219  Fed.  547. 

Judgment  affirmed. 


r257  Fed.  302) 

MINNEAPOLIS,  ST.  P.  &  S.  S.  M.  RY.  CO.  et  al.  v.  BARNETT  &  RECORIV 

CO. 

(Circuit  Court  of  Appeals,  Eighth  arcult.    March  22, 1919.   Rehearing  Denied 

June  28,  1919.) 

No.  6101. 

1.  Patents  ^=»26(1) — Invention — ^New  Combination  of  Old  Elements. 

A  new  combination  of  old  elements  whereby  an  old  result  Is  obtained  In 
a  more  facile,  economical,  and  efficient  way  Is  as  securely  protected  by  a 
patent  as  Is  a  new  machine  or  composition  of  matter,  provided  the  dis- 
covery and  reduction  to  practice  of  the  novel  combinadon  rose  above  the 
reach  of  the  skill  of  the  mechanic  trained  in  the  art. 

2.  Patents  ^=»243 — Patents  fob  Combinations. 

When  the  advance  toward  the  desideratum  is  gradual,  and  several  In- 
ventors formed  different  combinations,  which  accomplished   the  result 

^;=:>For  other  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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sought  with  vaiTing  degrees  of  success,  eadi  is  entitled  to  liis  own  combi- 
nation, as  long  as  it  differs  from  those  of  his  competitors  and  does  not  in- 
<dnde  theirs. 

3.  Patents  ^=s>66 — Anticipation — ^Patents  fob  Combination. 

That  prior  patents  separately  disclosed  one  or  more  of  the  elements  of 
a  later  patent,  while  no  one  of  them  disclosed  them  all,  does  not  neces- 
sarily establish  anticipation  by  any  of  them. 

4.  Patents  ^=:»324(5) — Decisions  Sustaining  Vaoditt — Review  on  Appeal. 

Where  a  patent  has  been  granted  and  sustained  by  a  trial  court,  the 
legal  presumption  is  that  the  decisions  of  the  Patent  Office  and  the  court 
in  an  infringement  case,  were  right,  and  they  may  not  lawfully  be  revers- 
ed by  an  appellate  court,  unless  there  is  clear  and  convincing  proof  in  the 
record  that  they  have  made  some  serious  mistake  of  fact  or  fallen  into 
fatal  error  of  law. 

5.  Patents  ^=:»53 — ^Anticipation — Uncompleted  Invention. 

The  mere  conception  of  an  invention  and  the  drawing  of  plans  and 
sketches  thereof  does  not  constitute  one  an  inventor  for  the  purpose  of 
anticipating  a  later  patent  to  another. 

6w  Patents  ^=»174,  177 — Scope — Uses  Unknown  to  Patentee. 

When  a  patentee  has  plainly  described  and  claimed  his  improvements 
or  combinations,  he  has  the  right  to  every  use  to  which  they  can  be  ap- 
plied, and  to  every  way  in  which  they  can  be  utilized,  whether  or  not  he 
was  aware  of  them  when  he  secured  his  patent. 

7.  Patents  ^=»i57(2) — Constbuction  to  Give  Validity  and  Effect. 

It  is  one  of  the  fundamental  rules  for  the  interpretation  of  contracts 
and  grants,  especially  applicable  to  grants  of  patents,  that  in  case  of 
doubt  or  ambiguity  that  construction  should  be  preferred  which  sustains 
and  vitalizes,  rather  than  that  which  strikes  down  and  paralyzes. 

8.  Patents  ^=s>S28 — ^Validitt  and  Infbingement — Gbain  Elevatoe. 

The  McQueen  patent,  No.  896,233,  for  a  working  elevator,  held  not 
anticipated,  valid,  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota ;  Page  Morris,  Judge. 

Suit  in  equity  by  the  Bamett  &  Record  Company  against  the  Min- 
neapolis, St.  Paul  &  Sault  Ste.  Marie  Railway  Company  and  the  Tri- 
State  Land  Company.  Decree  for  complainant,  and  defendants  ap- 
peal.   Affirmed. 

Frank  Parker  Davis  and  Edward  Rector,  both  of  Chicago,  111. 
(Thomas  F.  Wallace,  of  Minneapolis,  Minn.,  on  the  brief),  for  appel- 
lants. 

Amasa  C.  Paul,  of  Minneapolis,  Minn.,  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  appeal  questions  the  decree  of  the 
District  Court  that  Finlay  R.  McQueen  was  the  original  inventor  of 
the  combinations  and  improvements  illustrated  by  letters  patent  No. 
896,233,  issued  to  him  on  August  18,  1908,  on  his  application  filed 
June  20,  1907,  and  particularly  pointed  out  in  the  first  and  second 
claims  thereof,  that  the  plaintiff  below,  the  Bamett  &  Record  Com- 
pany, a  corporation,  is  the  owner  thereof  and  of  all  claims  for  the  past 
use  thereof,  that  the  first  and  second  claims  of  the  patent  are  valid, 
that  the  defendants  have  infringed  those  claims,  and  that  the  plain- 

^s^Por  other  cases  see  same  topic  &  KBY-NUMDBR  in  aU  Key-Numbered  Dig esU  &  Indexes 
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tiff  recover  the  profits  the  defendants  have  obtained  and  the  dam- 
ages the  plaintiff  has  sustained  by  reason  of  the  infringement. 

In  this  court  counsel  for  the  defendants  contend  that  the  decree 
should  be  reversed,  because  the  evidence  establishes  the  facts  that 
the  patent  of  the  combinations  of  claims  1  and  2  is  invalid,  that  Mc- 
Queen was  not  the  first  inventor  thereof,  and  that  the  conception  and 
reduction  to  practice  of  the  combinations  there  claimed  did  not  con- 
stitute invention.  They  concede,  however,  that  if  neither  of  these 
positions  is  tenable  the  defendants  were  guilty  of  infringement. 

The  combinations  described  and  secured  by  the  patent  relate  to 
improvements  in  working  grain  elevators  as  distinguished  from  storage 
elevators.  They  relate  to  that  type  of  grain  elevator  in  which  the  grain 
may  be  cleaned,  graded,  weighed,  otherwise  worked,  and  distributed 
as  in  working  elevators,  as  well  as  received,  stored,  and  shipped,  as 
in  storage  and  terminal  elevators.  At  the  time  McQueen  conceived 
his  combinations,  an  approved  type  of  such  an  elevator  consisted  of 
a  workhouse,  of  circular  grain  bins,  supported  by  walls  or  girders  and 
columns  above  the  workhouse,  and  of  a  cupola  or  tower  of  four  or  five 
stories  above  the  bins,  wherein  the  machinery  for  elevating,  spouting, 
garnering,  weighing,  and  cleaning  the  grain  could  be  located  and  op- 
erated. Prior  to  1905,  when  McQueen  conceived  his  combinations, 
such  working  elevators  had  been  generally  constructed  of  wood  or 
metal,  although  the  basement  or  the  structure  beneath  the  bin  floors 
had  often  been  made  of  masonry  or  reinforced  concrete.  The  rea- 
son whv  the  bins  in  such  elevators  had  not  usuallv  been  constructed 
of  masonry  or  reinforced  concrete  seems  to  have  been  that  the  weight 
of  the  latter  was  so  great,  that  the  expense  of  supporting  them  over 
the  workhouse  upon  columns  and  girders  or  walls  was  so  great,  and 
the  necessary  columns  or  walls  occupied  so  much  space  in  the  work- 
house, that  iron  or  steel,  or  even  wood,  bins  had  been  thought  prefer- 
able to  masonry  or  concrete  bins.  The  danger  of  fire,  however,  and 
the  great  amount  of  wood  requisite  to  resist  the  pressure  of  the  grain, 
gradually  diminished  the  use  of  wood,  and  there  were  serious  ob- 
jections to  metal  as  material  for  such  bins.  Unless  the  walls  of  metal 
bins  were  made  very  thick  and  heavy,  or  unless  they  were  very  strong- 
ly and  heavily  braced  and  tied  with  metal  rods,  they  were  liable  to 
buckle,  crack,  or  tear  open,  when  one  of  two  or  more  adjacent  bins 
was  emptied  of  its  contents  while  the  others  were  filled,  on  account 
of  the  pressure  of  the  grain  upon  the  vacant  bin. 

During  the  years  between  1895  and  1905,,  the  use  of  metal  rein- 
forced concrete  had  rapidly  increased,  and  its  advantages  as  a  build- 
ing material  had  become  more  and  more  evident,  until  builders  of 
working  elevators  became  anxious  to  construct  grain  bins  for  work- 
ing elevators  of  reinforced  concrete  or  masonry,  but  in  the  then  state 
of  the  art  very  heavy  and  expensive  walls,  or  heavy  and  expensive 
girders  resting  upon  many  columns,  were  indispensable  to  sustain  bins 
of  such  material  over  a  working  house,  and  such  walls,  or  columns 
and  girders,  were  so  expensive  and  so  cumbered,  and  occupied  so 
much  space  in  the  working  house,  that  they  practically  prohibited  the 
use  of  concrete  or  masonry  bins  in  elevators  of  this  type.    In  order  to 
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make  the  use  of  such  bins  in  such  a  working  elevator  practically  and 
commercially  possible,  it  was  necessary  to  find,  and  demonstrate  by 
reduction  to  practice,  a  way  to  construct,  sustain,  and  operate  masonry 
or  metal  reinforced  bins  over  a  working  house  without  the  prohibitive 
expense  of  the  heavy  walls  or  girders  and  the  numerous  columns  oc- 
cupying so  much  space,  which  in  the  then  state  of  the  art,  were  neces- 
sary to  hold  up  such  bins. 

Up  to  the  time  that  McQueen  discovered  the  combinations  of  his 
patents,  no  one  had  succeeded  in  accomplishing  this  in  the  United 
States.  McQueen  discovered  combinations  of  old  elements  that  ac- 
complished the  desideratum,  and  embodied  them  in  an  actual,  practical, 
monolithic  structure  by  means  of  which  the  cost  of  such  practical 
working  elevators  was  reduced  about  from  12  per  cent,  to  25  per  cent. 
Working  elevators  with  concrete  metal  reinforced  bins  constructed  in 
accordance  with  the  claims  and  specification  of  his  patent  speedily  came 
into  conmion  use,  and  achieved  abundant  commercial  success,  so  that, 
when  the  defendant  came  to  construct  the  infringing  elevator,  it  se- 
lected and  built  its  elevator  on  the  principle  of  McQueen's  combina- 
tions, which  it  embodied  therein. 

McQueen,  in  his  patent,  limited  the  material  in  which  the  bins  of 
his  combinations  should  be  embodied  to  masonry  or  metal  reinforced 
concrete,  preferring  the  latter.  Speaking,  then,  of  concrete,  although 
what  is  hereafter  said  is  equally  a{)plicable  to  masonry,  the  principle 
of  McQueen's  combinations,  and  of  the  working  elevator  in  which 
he  embodied  them,  is  the  hanging  or  suspension  above  the  working 
house  of  numerous  cylindrical  metal  reinforced  concrete  grain  bins, 
placed  close  together  in  parallel  rows  in  two  directions,  so  that  each 
bin  shall  be  supported  at  two  diametrically  opposite  points  only,  and 
only  by  columns,  made  of  the  same  material  as  the  bins,  founded  on 
the  heavy  concrete  basement  floor  of  the  working  house,  rising  verti- 
cally through  the  working  house  and  the  bin  floor,  made  of  the  same 
material,  and  extending,  on  diametrically  opposite  sides  of  each  bin, 
between  the  tangentially  abutting  sides  of  it  and  the  adjacent  bins, 
unified  and  made  into  one  monolithic  structure  with  the  adjoining  bins 
respectively,  between  which  each  column  extends  from  the  top  to  the 
bottom  thereof,  by  metal  reinforced  vertically  extended  connecting 
bodies  of  the  same  material,  which  include  and  become  one  with  these 
columns  and  the  adjoining  bins  respectively,  and  extend  from  top 
to  bottom  of  the  bins,  each  of  which  bins  is  also  united  at  its  two 
other  tangentially  abutting  portions,  along  which  no  column  rises,  by 
like  metal  reinforced  vertically  extended  bodies  made  in  one  with 
the  two  bins  between  which  they  respectively  extend  from  top  to 
bottom,  so  that  the  columns,  the  bins,  the  vertically  extending  bodies 
of  metal  reinforced  concrete  between  the  tangentially  abutting  por- 
tions of  the  bins,  are  all  rigidly  united  and  made  into  one  homogeneous 
monolithic  structure,  hung  upon  and  sustained  above  the  working 
house,  so  that  the  bins  are  suspended  only  at  two  diametrically  oppo- 
site points  by  the  colunms  which  have  been  described,  and  by  those 
columns  only  which  sustain  the  entire  monolithic  structure  and  the 
cupola  above  the  bins,  which  was  preferably  made  of  metal  and  sup- 
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ported  on  columns,  the  foot  of  each  of  which  was  founded  on  the 
top  of  one  of  the  extended  vertical  metal  reinforced  columns,  which 
extended  to  the  top  of  the  bins  and  of  the  monolithic  structure.  Mc- 
Queen also  described  in  his  specifications  and  claims  the  combination 
which  has  been  described,  with  transverse  tie  walls  extending  from  the 
top  to  the  bottom  of  the  monolithic  structure,  whereby  portions  of 
the  spaces  between  the  bins  on  opposite  sides  of  the  tangentially  con- 
nected portions  of  the  bins  were  cut  off,  and  closed  spaces  were  there- 
by provided  between  the  bins  for  elevator  legs  through  the  monolithic 
structure  from  the  cupola  to  the  working  house. 
McQueen's  two  claims  here  in  suit  read  in  this  way : 

"1.  The  combination  with  a  multiplicity  of  masonry  bins  having  their  axes 
arranjced  In  rows  in  two  directions  and  having  their  tangentially  engaged  sides 
rigidly  united  by  masonry  body  portions,  certain  of  which  constitute  column 
extensions,  and  supporting  columns  below  said  bins  verticaUy  aligned  and 
united  with  Baid  tangential  column  extension  i)ortlons  of  said  bins  and  serv- 
ing to  support  the  said  bins  only  at  two  diametrically  opposite  points,  substan- 
tially as  described. 

**2.  The  combination  with  a  multiplicity  of  bins  having  their  axes  arrangeJ 
In  rows  in  two  directions  and  on  lines  that  intersect  each  other  approximately 
at  a  right  angle  and  having  tangentially  engaging  sides  united  by  vertically 
extended  masonry  body  portions,  certain  of  which  constitute  column  extensions, 
supporting  columns  below  said  bins,  vertically  aligned  and  united  with  said 
tangential  column  extension  portions  of  said  bins  and  supporting  said  bins 
at  two  diametrically  opposite  points  only,  and  certain  of  which  bins  are  fur- 
ther connected  by  transverse  tie  walls  that  extend  from  top  to  bottom  of 
said  bins  and  form,  on  opposite  sides  of  the  tangentially  connected  portions  of 
the  bins,  spaces  through  which  elevator  legs  may  be  passed,  substantiaUy  as 
described." 

[1]  This  is  a  patent  for  a  combination  of  old  mechanical  elements. 
It  is  not  for  the  columns,  or  bins,  or  working  house,  or  the  masonry, 
or  the  metal  reinforced  concrete.  It  is  for  the  novel  combination  of 
the  various  elements  described  and  claimed,  whereby  the  whole  re- 
sult is  obtained  in  a  more  economical  and  useful  way.  A  new  com- 
bination of  old  elements,  whereby  an  old  result  is  obtained  in  a  more 
facile,  economical,  and  efficient  way,  is  as  securely  protected  by  a 
patent  as  is  a  new  machine  or  composition  of  matter,  provided  that 
the  discovery  and  reduction  to  practice  of  the  novel  combination  rose 
above  the  reach  of  the  skill  of  the  mechanic  trained  in  the  art.  Sey- 
mour V.  Osborne,  11  Wall.  516,  542,  548,  20  h,  Ed.  33;  Gould  v. 
Rees,  IS  Wall.  187,  21  L.  Ed.  39;  Ottumwa  Box  Car  Loader  Co.  v. 
Christy  Box  Car  Loader  Co.,  215  Fed.  362,  369,  131  C.  C.  A.  504. 

[2]  Counsel  have  spread  upon  the  record  an  exhaustive  display  of 
the  history  of  the  art  of  constructing  grain  elevators,  and  of  its  state 
at  the  time  when  McQueen  conceived  and  reduced  to  useful  and  com- 
mercial practice  his  patented  combinations.  This  portrayal  clearly 
discloses  the  fact  that  the  advance  toward  the  fortunate  and  success- 
ful working  elevator  which  he  conceived  and  constructed  was  grad- 
ual, and  that  in  the  progress  of  that  advance  mechanics  and  inventors 
at  different  times  found  different  combinations  whereby  they  ap- 
proached the  result  of  constructing  useful  working  elevators  with  vary- 
ing degrees  of  success.  This  history  of  the  art  brings  this  case  under 
the  familiar  rule  that  when  the  advance  toward  the  desideratum  is 
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gradual,  and  several  inventors  formed  different  combinations,  which 
accomplished  the  result  sought  with  varying  degrees  of  success,  each  is 
entitled  to  his  own  combination,  as  long  as  it  differs  from  those  of  his 
competitors  and  does  not  include  theirs.  Railway  Co.  v.  Sayles,  97 
U.  S.  554,  556,  24  L.  Ed.  1053 ;  McCormick  v.  Talcott,  20  How.  402, 
405,  15  L.  Ed.  930. 

[3]  Patents,  publications,  and  actual  structures  have  been  proved, 
some  of  which  disclosed  one,  and  others  more,  of  the  old  elements 
of  McQueen's  combinations ;  but  the  fact  that  one  of  these  disclosed 
one  and  another  another  or  more  elements  of  the  patented  combination, 
while  none  of  them  discloses  all  of  the  elements  thereof,  does  not  nec- 
essarily establish  the  fact  that  any  of  them  anticipates  the  combinations 
of  the  plaintiff.  Imhaeuser  v.  Buerk,  101  U.  S.  647,  660, 25  L.  Ed.  945 ; 
Bates  v.  Coe,  98  U.  S.  31,  48,  25  L.  Ed.  68;  Owens  Co.  v.  Twin  City 
Separator  Co.,  168  Fed.  259,  265,  93  C.  C.  A.  561. 

[4]  The  two  claims  of  the  patent  here  in  suit  have  been  sustained 
by  the  expert  examiners  of  the  Patent  Office  and  by  the  learned  judge 
below  who  tried  this  case.  The  legal  presumption  is  that  the  decisions 
of  these  officers  were  right.  Their  decrees  may  not  lawfully  be  re- 
versed, unless  there  is  clear  and  convincing  proof  in  the  record  before 
us  that  they  have  made  some  serious  mistake  of  fact,  or  have  fallen 
into  a  fatal  error  of  law  in  the  determination  of  the  questions  before 
them. 

No  good  purpose  would  be  served  by  attempting  to  embody  the 
history  of  this  art,  or  to  portray  its  state  in  1905,  when  McQueen  con- 
ceived his  alleged  invention,  in  this  opinion.  It  will  be  sufficient  to 
notice  the  prior  patents,  publications,  and  structures,  which  appear 
from  the  testimony  to  be  those  most  closely  resembling  the  devices  of 
McQueen.  Mr.  Browne,  the  main  witness  and  the  expert  for  the 
defendants,  testified  that  in  his  opinion  patent  No.  37,134,  to  George 
H.  Johnson,  issued  December  9,  1862,  came  nearer  than  any  others 
to  showing  the  complete  combination  of  claim  No.  1  of  McQueen's 
patent,  but  that  he  had  found  no  prior  patent,  publication,  or  struc- 
ture, which  disclosed  the  entire  combination  of  either  the  first  or 
second  claim  thereof.  This  patent  to  Johnson  clearly  demonstrates 
the  fact  that  he  was  trying  by  the  improvements  he  describes  there- 
in as  early  as  1862  to  find  some  way  to  remedy  the  defects  of  cy- 
lindrical iron  grain  bins.  He  writes  in  his  specifications  that  previous 
to  his  invention  storehouses  for  grain  had  been  constructed  of  cylin- 
drical iron  bins,  arranged  vertically  and  in  contact  with  each  other, 
and  that  the  spaces  between  the  bins  had  been  employed  as  supple- 
mental bins,  but  that  when  tlie  grain  was  drawn  off  from  one  of  these 
iron  grain  bins  the  sides  were  apt  to  collapse,  not  being  of  sufficient 
strength  to  resist  the  pressure  of  the  grain  in  the  filled  bins  adjacent 
to  them.  To  remedy  this  evil  he  described  and  claimed  small  cylindri- 
cal iron  bins  placed  in  the  spaces  between  the  larger  bins,  and  wrote 
that,  while  that  feature  was  applicable  to  iron  cylindrical  bins,  he  had 
shown  it  with  other  features,  which  he  claimed  as  applied  to  a  new 
construction  of  bins  and  cylinders  formed  of  brickwork  tied  together 
by  means  of  plates  and  rods  of  iron.     He  then  described  cylindrical 
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bins  of  brickwork,  tied  together  by  horizontal  bond  plates  and  verti- 
cal tie  rods,  "sustained  on  a  suitable  floor,  by  arches  D  and  columns  B 
of  masonry,  brickwork,  or  iron,  as  deemed  expedient."  But  this  struc- 
ture of  Johnson  (1)  did  not  constitute  a  working  elevator,  but  a  mere 
storehouse;  (2)  was  not  suspended  or  supported  over  a  workhouse, 
leaving  a  broad  open  space  for  working  the  grain  beneath  the  bin 
floor,  but  was  sustained  on  arches  and  columns  beneath  the  bin  floor, 
occupying  much  of  the  space  there ;  (3)  was  not  sustained  by  columns 
founded  on  the  concrete  floor  of  the  basement  of  a  workhouse  ex- 
tended vertically  through  the  bin  floor  and  between  the  tangentially 
abutting  portions  of  masonry  or  concrete  bins  to  their  tops,  so  that 
the  bins  were  supported  thereon  only  at  two  diametrically  opposite 
points ;  (4)  did  not  consist  of  a  rigid  union  and  a  consolidation  in  one 
monolith  of  such  vertical  columns,  bin  floors,  bins,  body  portions  made 
of  masonry  or  of  metal  reinforced  concrete  between  the  tangentially 
abutting  portions  of  the  bins,  and  hence  it  failed  to  disclose  the  principle 
or  mode  of  operation  of  McQueen's  combinations,  or  the  means  which 
attained  the  desired  result,  nor  did  it  anticipate  the  combinations  of 
either  of  the  claims  in  this  suit. 

Among  other  alleged  anticipations  or  in  the  evidence  to  sustain 
lack  of  invention  to  which  counsel  for  the  defendants  refer  are : 

Patent  No.  24,424,  to  Badger  and  Sampson,  of  June  14,  1859,  for 
the  substitution  of  brick,  stone,  or  iron  square  or  tubular  grain  bins 
for  wooden  bins,  which  discloses  such  bins  standing  on  a  platform 
supported  by  two  sets  of  arches  beneath  them,  sustained  on  columns 
beneath  the  arches.  But  this  disclosure  lacks  (1)  the  exclusive  loca- 
tion of  the  supporting  columns  vertically  under  the  tangentially  abut- 
ting portions  of  the  bins ;  (2)  the  continuous  colunms  extending  from 
basement  floor  of  workinghouse  through  the  bin  floor  between  the 
tangentially  abutting  portions  of  the  bins  to  their  tops;  (3)  the  body 
portions  extending  vertically  between  the  tangentially  abutting  por- 
tions of  the  bins  through  their  entire  length  rigidly  uniting  in  one 
monolithic  whole  the  bins  and  the  columns  between  the  bins ;  (4)  the 
hanging  or  suspension  of  the  bins  and  the  entire  monolithic  structure 
on  the  continuous  columns  made  in  one  therewith  only  at  two  dia- 
metrically opposite  points  of  the  bins,  and  other  less  material  elements 
of  McQueen's  combinations,  while  it  portrays  the  double  arches  and 
the  unnecessary  columns  under  the  bin  floor  which  it  was  one  of  the 
objects  of  McQueen's  improvement  to  dispense  with. 

Patent  No.  777,730,  to  Jamieson,  issued  December  20,  1904,  for  a 
complex,  confused,  and  complicated  method  of  binding  together  con- 
crete and  metal  in  a  grain  bin  structure  consisting  of  columns  and 
bins  which  lacks  (1)  the  cylindrical  bins;  (2)  the  working  house  be- 
neath the  bins;  (3)  the  suspension  of  the  bins  above  the  working 
house  by  continuous  columns  only  at  two  diametrically  opposite  points 
of  the  bins ;  (4)  the  tie  walls  and  the  spaces  for  the  elevator  legs  of 
McQueen's  combinations. 

Patent  No.  662,452,  of  November  27,  1900,  to  James  Macdonald, 
for  combinations  of  cylindrical  sheet  metal  grain  bins  in  the  form 
of  nested  bins  in  a  storage  warehouse  which  lacks  (1)  the  work- 
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house;  (2)  the  suspension  of  the  bins  above  the  workhouse;  (3)  the 
continuous  coltunns  from  the  basement  of  the  workhouse  to  the  top 
of  the  bins;  and  (4)  the  support  of  the  bins  only  at  two  diametri- 
cally opposite  points  by  continuous  vertical  columns  founded  on  the 
heavy  cement  basement  of  the  workhouse  and  extending  up  through 
the  workhouse  between  the  tangentially  abutting  portions  of  the  bins 
to  their  tops  rigidly  united  and  made  in  one  with  them,  and  many 
other  less  material  elements  of  McQueen's  combinations. 

All  these  and  all  the  other  less  material  patents  presented  by  the 
record,  have  been  carefully  examined,  but  none  has  been  found  which 
comes  nearer  to  disclosing  the  combinations  of  McQueen,  or  to  an 
anticipation  thereof,  than  the  patent  to  Johnson  which  was  first  dis- 
cussed, and  this  court  is  not  persuaded  that  the  Johnson  patent,  or 
that  any  of  the  patents  disclosed  in  this  record,  fairly  anticipated  the 
combinations  of  the  claims  1  or  2  of  the  patent  to  McQueen. 

Counsel  has  cited  as  an  anticipation  of  these  claims  the  copyrighted 
book  of  the  Architectural  Iron  Works  of  the  year  1865  at  pages  7, 
60,  61,  62,  which  portrays  the  Brooklyn  Iron  Elevator.  This  iron  ele- 
vator was  a  storage  and  transfer  elevator  constructed  to  store  and 
transfer  grain  from  cars  to  ships.  It  was  built  about  1865,  and  torn 
down  about  1902.  It  was  provided  with  cylindrical  iron  bins  "made 
like  boilers  of  riveted  plate  iron"  arranged  in  rows  at  right  angles, 
supported  on  a  flat  floor,  which  rested  on  iron  girders,  sustained  by 
iron  columns  beneath  the  girders.  It  contained  somewhere  between 
60  and  90  bins.  The  testimony  is  conflicting  on  the  question  whether 
the  columns  were  located  vertically  beneath  the  tangentially  abutting 
portions  of  the  bins,  or  vertically  beneath  the  centers  of  the  bins.  The 
evidence  for  the  former  location  consists  principally  of  the  descrip- 
tion in  the  book  of  the  Architectural  Iron  Works  and  the  testimony 
of  witnesses  who  saw  the  elevator  before  it  was  torn  down,  or  the 
site  of  it  after  its  removal.  The  evidence  for  the  latter  location  con- 
sists of  the  blueprints  of  the  drawings,  made  by  George  H.  Johnson, 
the  engineer  for  the  construction  of  the  elevator,  which  were  found 
after  his  death  among  his  papers,  and  which  showed  the  columns  ver- 
tically under  the  centers  of  the  bins,  and  the  testimony  of  witnesses 
to  the  discovery  of  these  plans  and  the  preservation  of  them.  There 
was  also  testimonjr  upon  each  side  of  this  question  of  witnesses  relative 
to  the  interpretation  or  meaning  of  the  disclosures  in  the  book  of  the 
Architectural  Iron  Works  and  the  plans  and  sketches  which  were  in- 
troduced in  evidence.  All  this  evidence  has  been  carefully  and  re- 
peatedly examined.  But  in  the  light  of  the  fact  that  the  witnesses  who 
saw  the  elevator  testified  more  than  12  years  thereafter,  of  their  un- 
certainty as  to  the  details  of  the  construction,  and  of  the  unreliability 
of  the  memory  of  men  after  so  many  years,  and  of  the  established 
rule  of  law  that  the  burden  was  upon  the  defendants  to  prove  the 
location  of  these  columns  by  dear,  convincing,  and  satisfactory  evi- 
dence, the  proof  in  this  record  has  failed  to  convince  that  the  columns 
of  the  Brooklyn  Iron  Elevator  were  located  vertically  under  the  tan- 
gentially abutting  portions  of  the  bins,  or  that  it  embodied  either  the 
principle  or  the  combinations  of  the  first  or  second  claims  of  the  pat- 
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ent  to  McQueen.  It  lacks  these  material  elements  or  attributes  of  Mc- 
Queen's combinations:  (1)  The  continuous  columns  of  metal  rein- 
forced concrete  or  masonry  extending  from  the  basement  floor  of  a 
working  house  beneath  the  bins  up  through  the  workhouse,  the  bin 
floor,  and  between  the  tangentially  abutting  portions  of  the  bins  to 
their  tops ;  (2)  the  rigid  union  of  the  tangentially  abutting  portions  of 
the  bins,  the  columns  between  them  and  the  body  portions  of  the  con- 
crete extending  from  the  top  to  bottom  of  the  bins ;  (3)  the  construc- 
tion out  of  metal  reinforced  concrete  or  masonry  in  one  homogeneous 
monolithic  whole  of  the  continuous  columns,  the  bins,  the  body  por- 
tions between  them,  and  the  floor  beneath  them ;  and  (4)  the  suspen- 
sion and  support  of  this  monolithic  structure  by  the  columns  only  at 
two  diametrically  opposite  parts  of  the  bins ;  and  the  conclusion  is  that 
the  Brooklyn  Elevator  failed  to  anticipate  the  patented  combinations 
here  in  issue. 

About  the  year  1901  at  Buffalo,  N.  Y.,  an  elevator  was  built,  called 
the  Dakota,  wherein  iron  or  steel  cylindrical  bins  were  supported  by 
four  continuous  iron  or  steel  columns  to  each  bin,  extending  vertically 
between  the  abutting  portions  of  the  bins.  It  is  persuasively  argued 
that  this  elevator  anticipates  the  combinations  of  McQueen,  and  dem- 
onstrates the  fact  that  there  was  no  invention  in  conceiving  and  re- 
ducing them  to  practice,  because  it  required  no  exercise  of  the  inven- 
tive faculty  to  merely  substitute  masonry  or  reinforced  concrete  for 
iron  or  steel  in  this  elevator,  or  to  reduce  the  necessary  number  of 
supporting  columns  50  per  cent.  Conceding  that  there  is  ordinarily 
no  invention  in  the  mere  substitution  in  the  construction  of  a  build- 
ing or  elevator  of  one  equivalent  building  material  for  another,  it  is 
too  broad  a  statement  to  declare  that  there  may  never  be  invention 
in  the  substitution  of  one  building  material  for  another,  and  that  is  well 
illustrated  by  the  story  of  this  art.  Johnson  in  his  patent  in  1862 
suggested  and  described  cylindrical  bins  of  masonry  supported  on  a 
floor  resting  on  masonry,  brickwork,  or  iron.  It  was  not,  however, 
until  some  40  years  after  that,  that  metal  reinforced  concrete  came 
even  into  limited  use  for  cylindrical  elevator  bins,  and  then  these 
bins  were  not  suspended  above  a  workhouse  by  continuous  columns 
made  in  one  with  them  and  with  other  parts  of  the  structure,  as  in 
McQueen's  combination,  but  they  were  based  on  heavy  masonry  walls, 
or  on  heavy  girders  and  columns  of  metal  beneath  them.  The  uses 
and  capabilities  of  reinforced  concrete,  well  known  in  this  year  1919, 
were  so  far  unknown  in  1862  that  there  can  be  no  doubt  that  it 
would  then  have  been  a  novel  and  useful  invention  to  have  conceived 
and  reduced  to  practice  an  elevator  building,  according  to  the  plan  of 
McQueen.  Johnson's  patent  does  not  appear  to  have  brought  within 
the  reach  of  the  skill  of  the  mechanic  a  practical  and  useful  working 
elevator  made  of  metal  reinforced  concrete,  or  of  masonry  based  on 
and  supported  by  heavy  walls  and  columns,  until  about  40  years  after 
the  date  of  his  patent,  and  neither  Johnson's  nor  any  of  the  other 
patents  or  structures  disclosed  in  this  case,  nor  all  together,  appear 
to  have  enabled  any  one  to  conceive  and  reduce  to  practice  or  com- 
mercial use  in  this  country  such  a  metal  reinforced  solid  monolithic 
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Structure  of  either  concrete  or  masonry  suspended  above  a  workhouse 
only  at  two  diametrically  opposite  points  of  cylindrical  bins  by  con- 
tinuous columns  between  them,  extending  from  basement  of  work- 
house to  the  top  of  the  columns  wherein  the  bins,  the  columns,  and 
the  body  portions  between  them  are  all  consolidated  together  in  one 
homogeneous  whole,  until  McQueen  conceived  and  made  the  com- 
binations secured  by  this  patent.  The  desirability  of  sustaining  con- 
crete or  masonry  bins  on  columns  above  workhouses  had  long  been 
known.  Iron  elevators  had  been  so  sustained,  but  the  skill  of  the 
mechanic  had  demonstrated  no  way  of  so  sustaining  the  great  weight 
of  metal  reinforced  concrete  or  masonry  bins  without  prohibitive  cost. 
McQueen  conceived  and  provided  combinations  whereby  such  bins 
could  be  and  have  since  been  suspended  on  columns  over  workhouses 
at  a  cost  of  from  10  to  25  per  cent,  less  than  the  cost  of  metal  elevators 
of  like  capacity.  If  the  Dakota  Elevaor  had  been  built  in  accordance 
with  McQueen's  patent,  about  one-half  of  the  columns  could  have 
been  dispensed  with,  the  usable  space  beneath  them  for  cleaning  and 
working  grain  could  have  been  greatly  increased  and  from  10  to  25 
per  cent,  of  its  cost  could  have  been  saved.  The  examiners  of  the 
Patent  Office  and  the  judge  below  were  of  the  opinion  that,  to  one 
who  had  conceived  and  reduced  to  practice  and  commercial  use  com- 
binations which  evidenced  so  striking  an  advance  in  the  art  of  con- 
structing working  elevators,  the  title  of  inventor  ought  not  to  be  de- 
nied, and  this  court  is  convinced  that  there  was  no  error  of  law  or 
mistake  of  fact  in  that  conclusion. 

This  result  has  not  been  reached  without  a  thoughtful  considera- 
tion of  the  testimony  of  witnesses  and  of  the  other  structures,  pub- 
lications, plans,  and  sketches  which  this  record  contains.  Mr.  Browne, 
the  expert  and  main  witness  for  the  defendants,  testified  that  in  his 
opinion  the  Brooklyn  Iron  Elevator  more  nearly  resembled  the  struc- 
ture of  McQueen's  combinations  than  any  other  structure  disclosed 
by  the  evidence,  and  Mr.  Carter,  the  expert  for  the  plaintiff,  testified 
that  in  his  opinion  the  Dakota  Elevator  enjoyed  this  distinction.  As 
neither  of  them  anticipates  the  patented  combination  of  McQueen  in 
suit,  and  no  structure  more  nearly  resembling  McQueen's  elevator  has 
been  discovered  by  the  court  from  the  evidence  io  this  case,  it  is  un- 
necessary to  discuss  the  other  disclosures  at  length. 

[5]  There  was  an  elevator  built  in  1903  or  1904  in  the  Montreal 
Harbor,  known  in  the  evidence  as  the  Montreal  Harbor  Elevator,  un- 
der the  supervision  of  Mr.  Harry  R.  Wait,  who  testified  that  he  con- 
ceived and  made  the  sketches  or  plans  therefor  in  1902.  The  plan 
was  to  make  the  bins  of  that  elevator  of  steel,  and  to  support  them  by 
columns  of  steel  or  iron  combined  with  a  filling  of  concrete,  and  to 
have  them  extend  between  the  tangentially  abutting  portions  of  the 
cylindrical  bins  to  the  tops  thereof.  There  was  a  conflict  and  contro- 
versy in  the  evidence  over  the  question  whether  or  not  Mr.  Wait  con- 
ceived his  alleged  invention  and  made  his  plans  for  this  elevator  in 
the  United  States  or  in  Canada;  but,  even  if  the  concession  were 
made  that  he  conceived  the  plan  and  made  the  sketches,  drawings,  and 
plans  for  it  in  this  country  in  1902,  it  is  certain  that  he  did  not  re- 
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duce  it  to  practice  in  this  country,  nor  was  it  patented  or  described  in 
any  printed  publication,  within  the  meaning  of  section  2943  of  the 
Revised  Statutes,  before  McQueen,  in  the  belief  that  he  was  the  orig- 
inal and  first  inventor  of  the  thing  patented  to  him,  filed  his  application 
for  his  patent.  Now  Wait's  reduction  to  practice  of  his  alleged  in- 
vention by  the  construction  of  monolithic  homogeneous  elevators  in 
Canada  was  therefore  a  nullity,  so  far  as  diligence  in  reduction  to  prac- 
tice is  concerned,  and  the  only  material  steps  he  took  before  McQueen 
filed  his  application  were  the  mere  conception  of  an  alleged  invention 
and  the  drawing  of  plans  therefor.  But  the  mere  conception  and  draw- 
ing of  plans  or  sketches  thereof  is  insufficient  to  prove  one  an  in- 
ventor. And  the  result  is  that  the  Montreal  Harbor  Elevator  does  not 
constitute  an  anticipation  of  McQueen's  patented  combinations,  and,, 
moreover,  the  evidence  in  this  case  falls  far  short  of  that  clear,  con- 
vincing, and  satisfactory  proof  required  to  warrant  a  finding  by  this 
court  that  Wait  was  the  first  inventor  of  the  combinations  of  McQueen 
in  view  of  the  latter's  patent  therefor.  Sections  4886  and  4923,  Rev. 
St.  (8  U.  S.  Comp.  St.  1916,  §§  9430  and  9469) ;  Detroit  Lubricator 
Mfg.  Co.  v.  Renchard,  9  Fed.  293,  296;  Automatic  Weighing  Ma- 
chine Co.  V.  Pneumatic  Scale  Corporation,  166  Fed.  288,  298,  92  C- 
C.  A.  206;  Westinghouse  Machine  Co.  v.  General  Electric  Co.,  207 
Fed.  75,  77,  126  C.  C.  A.  575. 

Before  reaching  this  conclusion  the  opinion  of  Judge  Cassels  in  13 
Exchequer  Court  Reports,  Canada,  186,  was  carefully  considered.  It 
does  not,  however,  rule  the  material  issues  in  this  case,  because  his 
question  was  the  validity  of- McQueen's  Canadian  patent,  the  Mon- 
treal Harbor  Elevator  was  available  in  his  case  as  evidence  of  antici- 
pation of  that  patent,  and  the  sections  of  the  Revised  Statutes  of  the 
United  States  which  make  that  structure  unavailable  as  such  evidence 
in  the  case  in  hand  did  not  govern  there  and  were  irrelevant  to  the  is- 
sues in  his  case. 

[6]  It  was  suggested  in  the  course  of  the  argument  that  the  specifir 
cations  and  drawings  of  the  patent  to  McQueen  disclosed  girders  un- 
der a  floor  beneath  the  bins,  and  thereby  indicated  that  when  he  made 
his  invention,  and  when  he  described  and  claimed  it,  he  did  not  know 
or  conceive  that  the  continuous  columns  of  his  combinations  would 
and  did  support  the  bins  and  floor  below  them,  without  or  notwith- 
standing the  girders.  It  is  not  probable  tl\at  he  was  thus  ignorant  or 
thoughtless,  because  in  the  first  and  second  claims  of  his  patent  he 
does  not  include  the  girders  or  the  floor,  and  he  certainly  would  have 
done  so,  if  he  had  thought  them  indispensable  to  his  patented  com- 
binations. Moreover,  even  if  this  want  of  perception  of  the  benefits 
of  his  invention  existed,  it  would  not  be  fatal  to  his  patent,  for,  when 
one  has  plainly  described  and  claimed  his  improvements  or  combina- 
tions, and  secured  a  patent  for  them,  he  has  the  right  to  every  use  to 
which  they  can  be  applied,  and  to  every  way  in  which  they  can  be 
utilized  to  perform  their  function,  whether  or  not  he  was  aware  of 
all  these  uses  and  methods  of  use  when  he  claimed  and  secured  his 
monopoly.  Roberts  v.  Ryer,  91  U.  S.  150,  157,  23  L.  Ed.  267;  Mil- 
ler V.  Eagle  Mfg.  Co.,  151  U.  S.  201,  14  Sup.  Ct.  310,  38  L.  Ed.  121; 
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National  Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake  Beam  Co., 
106  Fed.  693,  709,  45  C.  C.  A.  544. 

The  evidence  and  arguments  of  counsel  for  the  defendants  to  the 
effect  that  the  combinations  of  the  second  claim,  which  consists  of 
the  combination  of  the  first  claim  with  the  transverse  tie  walls  that 
extend  from  top  to  bottom  of  certain  of  the  bins,  and  form  on  oppo- 
site sides  of  the  tangentially  connected  portions  of  the  bins  vertical 
spaces  through  which  elevator  legs  may  be  passed  from  the  cupola 
through  the  concrete  or  masonry  structure  to  the  working  house  be- 
low, one  on  one  side  and  the  other  on  the  other  side  of  the  tangentially 
connected  portions  of  the  bins,  was  anticipated  by  the  Dakota  Eleva- 
tor, the  Great  Northern  Elevator,  the  Rialto  Elevator,  and  other  struc- 
tures, and  by  the  patents  to  Johnson,  to  Macdonald,  and  to  others, 
and  was  not  patentable,  have  not  been  overlooked.  But,  as  neither 
of  these  structures  or  patents  contain  the  combination  of  the  first 
claim  of  McQueen,  it  does  not  contain  the  combination  of  the  elements 
of  that  claim  and  the  additional  elements  of  the  tie  walls  and  spaces 
for  the  elevator  legs  described  in  the  second  claim.  The  question  is 
not  whether  or  not  the  tie  walls  and  the  spaces  for  the  elevator  legs 
were  anticipated  or  patentable  considered  by  themselves,  but  whether 
or  not  the  coipbination  of  them  with  the  combination  of  the  elements 
of  the  first  claim  was  patentable,  and  the  court  is  not  persuaded  that 
it  was  not. 

[7]  It  is  not  unwise  at  times  to  recur  to  the  nature,  object,  and  ef- 
fect of  a  patent,  to  call  to  mind  the  facts  that  it  arises  out  of  an  offer 
of  the  United  States  to  warrant  to  an  inventor,  in  consideration  of 
his  making,  reducing  to  practice,  and  giving  to  the  public  a  new  and 
valuable  invention  forever  after,  the  exclusive  right  to  use  and  vend 
it  for  a  few  years,  that  this  offer  must  be  followed  by  an  acceptance 
by  the  inventor,  not  by  words,  but  by  the  actual  making,  publishing, 
and  reducing  to  beneficial  use  of  such  an  invention  and  by  proof  there- 
of to  the  satisfaction  of  the  United  States  before  the  patent  can  issue ; 
that  the  patent,  when  issued,  is  the  written  evidence  that  such  proof 
has  been  made  -to  the  satisfaction  of  the  United  States,  and  also  of  a 
contract  of  the  United  States  to  the  effect  that  during  the  term  of  the 
patent  it  will  secure  to  the  patentee  the  exclusive  right  to  vend  and  use 
the  machine,  device,  or  combination  described  and  claimed  in  his 
patent.  It  is  one  of  the  fundamental  rules  for  the  interpretation  of 
contracts  and  grants  that,  in  case  of  doubt  or  ambiguity,  that  construc- 
tion should  be  preferred  which  sustains  and  vitalizes,  rather  than  that 
which  strikes  down  and  paralyzes.  Reece  Button-Hole  Machine  Co. 
V.  Globe  Button-Hole  Machine  Co.,  61  Fed.  958,  962,  10  C.  C.  A.  194; 
National  Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake  Beam 
Co.,  106  Fed.  693,  712,  45  C.  C.  A.  544. 

[8]  It  is  also  well  to  remember  that  such  a  patent  or  contract,  and 
the^  enforcement  of  it,  take  nothing  from  those  who  are  not  parties 
to  it.  They  have'  the  same  right  and  freedom  to  use  all  the  devices 
and  improvements  that  were  known  and  available  to  them  before  the 
invention  or  discovery  was  made  and  patented,  that  they  had  before 
the  patent  was  issued.    For  example,  if  the  defendants  think  that  any 
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of  the  devices  or  improvements  or  combinations  disclosed  in  any  of 
the  numerous  patents,  publications,  or  structures  they  have  introduced 
in  evidence  as  anticipating  the  combinations  patented  to  McQueen  are 
equivalent  or  preferable  to  his,  they  may  still  use  those,  not^\ithstand- 
ing  his  patent,  so  that  the  enforcement  of  McQueen's  patent  contract 
cannot  injure  them,  while  the  failure  to  enforce  it  deprives  him  of  a 
part  at  least  of  the  benefits  warranted  to  him  by  the  patent.  The 
conclusion  of  the  whole  matter  is  that  in  the  gradual  advance  of  the 
art,  to  which  reference  has  been  made,  the  patentee  McQueen  was  the 
first  and  original  inventor  of  the  novel  and  useful  combinations  de- 
scribed in  his  patent  and  claimed  in  the  first  and  second  claims  there- 
of, that  the  defendant  infringed  these  claims,  and  that  the  decree  be- 
low must  be  affirmed. 
It  is  so  ordered. 


(257  Fed.  314) 

ALVEY-FERGUSON  CO.  v.  PETER  SCHOENHOFEN  BREWING  CO. 

PETER  SCHOENHOFEN  BREWING  CO.  v.  ALVEY-FERGUSON  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  7,  1919.) 

Nos.  2586,  2589. 

1.  Patents  <3=»328 — ^Validity — Conveyer. 

The  Alvey-Ferguson  patent,  No.  790,776,  claims  7  and  8,  for  a  con- 
veyer, which  discloses  merely  a  Joint  use  of  two  previously  known  ele- 
ments, held  void  for  want  of  invention. 

2.  Patents  ^=>328 — ^Validity — Elevator. 

The  Alvey  patent,  No.  790,811.  claims  1,  2,  3,  10,  and  11,  for  an  elevator 
for  packages,  held  not  anticipated  and  valid. 

Appeals  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Southern  District  of  Illinois. . 

Suit  by  the  Alvey-Ferguson  Company  against  th^  Peter  Schoen- 
hofen  Brewing  Company  for  infringement  of  two  patents.  From 
a  decree  (245  Fed.  762)  dismissing  the  bill  as  to  one  patent,  and  grant- 
ing relief  to  complainant  as  to  the  other  patent,  both  parties  appeal. 
Affirmed. 

John  W.  Hill,  of  Chicago,  111.,  for  plaintiff. 
Frank  T.  Brown,  of  Chicago,  111.,  for  defendant. 

Before  BAKER  and  MACK,  Circuit  Judges,  and  CARPENTER, 
District  Judge. 

MACK,  Circuit  Judge.  Each  party  has  appealed  from  that  part  of 
a  decree  which  denies  its  contentions,  in  adjudging  claims  7  and  8  in 
letters  patent  790,776  invalid,  and  therefore  dismissing  the  bill  as  to 
these  claims,  and  in  adjudging  claims  1,  2,  3,  10,  and  11  of  letters  pat- 
ent No.  790,811  valid  and  infringed,  and  therefore  granting  the  in- 
•i^^— ^^»^— ^^— — ^— — ^— — ^■— ^^— -^— ^— ^.^— »— — ^— ^■^»^-^^— ^^-^      ^— — ^^— ^-^— ^^— ^^— ^^-^^—i — ^.^— ^■^,»^_j^.^.i^^^_^^^i» 
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junction  as  prayed  in  respect  to  them.  Both  patents  were  granted  to 
Benjamin  H.  Alvey  and  assigned  to  the  plaintiff,  Alvey-Ferguson 
Company. 

Patent  No.  790,776  Conveyer. 

Claim  7  reads  as  follows : 

7.  The  herein  described  means  for  conveying  articles  from  one  room  to 
the  lower  portion  of  the  room  below  the  same,  comprising  a  spiral  way  which 
has  its  upper  terminal  In  the  lower  room  and  a  supplemental  conveyer  or 
slide  for  dischargine  articles  upon  the  upper  portion  of  said  spiral  way,  said 
supplemental  conveyer  or  slide  extending  oflf  from  the  upper  portion  of  said 
spiral  way  at  an  inclination  upward  therefrom,  through  an  opening  which  is 
located  at  one  side  of  said  way  and  in  the  floor  of  the  room  above  that  con- 
.  taining  said  way,  whereby  the  necessity  of  an  opening  in  the  floor  for  said 
spiral  way  is  avoided. 

Claim  8  differs  from  it  only  in  describing  the  supplemental  con- 
veyer as  detachable.  Clearly  the  allied  invention  of  this  patent  is  not 
that  of  a  system.  Nor  is  it  described,  as  is  the  invention  of  the  other 
patent,  as  forming  part  of  a  system.  If  the  two  patents  together,  or 
with  other  patents  secured  by  Alvey,  cover  a  conveyer  system,  pio- 
neer or  otherwise,  that  fact  has  no  bearing  on  the  validity  of  the 
claims  in  the  patent  in  suit.  That  patent  or  rather  the  claims  in  suit 
must  stand  or  fall  independently  of  any  others. 

This  patent  relates,  then,  not  to  a  general  conveying  system,  not  to 
an  elevating  of  goods  from  one  floor  to  another,  but,  as  the  patentee 
stated  in  his  application,  to  the  lowering  of  boxes,  barrels,  or  other 
articles  from  one  elevation  to  another  by  the  force  of  gravity.  The 
claims  in  suit  are  limited  to  the  means  for  carrying  articles  from  one 
floor  to  the  next  lower  floor. 

Each  of  these  means,  the  spiral  chute  and  the  supplemental  con- 
veyer, was  in  itself  old.  The  spiraL  way  permits  of  a  gentler  inclina- 
tion, and  thus  is  a  safer  means  of  conveying  fragile  articles  than  a 
straight  chute  would  be.  The  use  of  a  straight  slide  running  through 
the  floor  cut,  instead  of  a  continuous  spiral,  saves  floor  space,  and, 
if  detachable,  it  permits  of  the  closing  of  the  floor  opening,  whenever 
desired. 

If,  as  plaintiff  contends,  the  spiral  way,  though  not  specifically  de- 
scribed in  these  two  claims,  is  to  be  limited  to  one  with  a  roller  or 
some  equivalent  bed,  and  not  to  include  a  plain  slide  conveyer,  be- 
cause only  the  former  is  adapted  to  accomplish  the  stated  object  of 
uniform  speed  and  a  minimum  of  friction,  there  is  nevertheless  no 
novelty  in  it.  In  Alvey's  own  earlier  patent  No.  714,432,  the  bed  of 
the  conveyer  was  formed  of  rollers. 

Each  of  the  alleged  advantages  and  functions  pertains  to  one  or  the 
other  of  the  two  elements.  No  additional  advantage  is  derived  from 
their  union.  Whether  the  measure  of  co-operation  in  the  successive 
action  involved  in  the  use  of  the  two  elements  united  saves  the  alleged 
invention  from  the  charge  of  being  a  mere  aggregation  of  elements,  it 
is  unnecessary  to  determine;  for  the  conception  of  their  joint  use, 
even  if  novel,  involves,  in  our  judgment,  no  inventive  thought. 

Moreover,  in  Alvey's  earlier  patent,  the  conveyer,  while  Z-shaped, 
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or  serpentine,  instead  of  spiral — ^the  latter  was  well  known,  Warner 
patent  No.  380,707 — is  shown  "in  Fig.  1  as  adapted  to  receive  pack- 
ages from  an  upper  floor  through  an  opening  and  chute."  It  is  im- 
material whether  or  not  that  chute  is,  as  it  there  appears  to  be,  de- 
tachable. The  united  action  of  the  chute  and  cbnveyer  is  clearly  rep- 
resented. The  substitution  of  a  detachable  chute  or  of  a  spiral  con- 
veyer or  both  involves  no  invention. 

» 

Patent  No.  790,811  Elevator. 

The  claims  in  issue  read  as  follows : 

1.  An  elevator  comprislDg  a  frame  having  approximately  horizontal  end 
portions  and  its  intermediate  part  arranged  at  an  inclination  with  its  said 
end  portions  and  gradually  merging  into  the  same,  rollers  constituting  a  por- 
tion of  the  track  or  way,  a  stationary  portion  arranged  at  the  Junction  of  an 
end  and  intermediate  portion  of  the  frame,  and  trav^ing  means  for  con- 
ducting the  articles  upward  along  said  track  or  way. 

2.  An  elevator  comprising  a  frame  having  approximately  horizontal  end 
portions  and  its  intermediate  part  arranged  at  an  inclination  with  its  said  end 
portion  and  gradually  merging  into  the  same,  rollers  constituting  a  portion  of 
the  track  or  way,  a  stationary  portion  arranged  at  the  junction  of  an  end  and 
intermediate  portion  of  the  frame,  means  for  conducting  the  articles  upward 
along  said  track  or  way,  and  conveying  means  for  conducting  said  articles 
to  and  from  $aid  elevator. 

3.  An  elevator  comprising  a  frame  having  approximately  horizontal  end 
portions  and  its  intermediate  part  arranged  at  an  angle  with  Its  said  end 
portions  and  gradually  merging  into  the  same,  a  frame  arranged  at  the 
junction  of  an  end  portion  and  said  intermediate  part  and  forming  part  of 
the  track  or  way,  rollers  arranged  to  form  a  part  of  said"  track  or  way,  a 
pair  of  connected  endless  belts  for  conducting  the  articles  along  said  track  or 
way,  and  means  for  holding  said  belts  down  adjacent  to  the  junction  of  said 
end  and  intermediate  portions. 

10.  An  elevator  comprising  a  frame  having  a  track  or  way  provided  with 
rollers,  upon  which  rollers  travel  the  articles  being  conveyed,  and  a  traveling 
conveying  means  having  roller  flights  which  are  arranged  above  the  first- 
mentioned  rollers  and  engage  the  sides  of  said  articles  and  push  the  same 
along  said  track  or  way. 

11.  An  elevator  comprising  a  frame,  composed  of  side  members  and  a  track 
or  way  between  said  side  members,  said  track  or  way  having  rollers  upon 
which  travel  the  articles  being  conveyed,  and  a  traveling  conveying  means, 
comprising  endless  belts  guided  by  said  side  members  and  Independently 
rotatable  flights  or  carriers  connecting  said  belts  with  each  other  and  travel- 
ing above  said  rollers  and  engaging  the  sides  of  the  articles  being  conveyed. 

Unlike  the  invention  of  the  other  patent,  this  elevator  is  specifically 
described  as  one  "adapted  to  be  used  in  systems  of  handling  packages 
whereby  packages  may  be  most  expeditiously  and  safely  elevated  from 
one  floor  to  another  of  a  warehouse"  and  as  ''adapted  to  form  part  of 
a  conveying  system  wherein  the  packages  are  conveyed  to  it  by  a 
gravity  conveyer  which  runs  around  or  through  the  room  and  deliv- 
ered by  it  to  a  similar  gravity  conveyer  which  runs  arovmd  or  through 
the  room  above." 

The  function  of  this  power  driven  elevator  is  to  raise  packages  in- 
cluding those  of  a  fragile  or  breakable  character  safely,  reliably  and 
automatically  from  a  lower  to  a  higher  gravity  section  or  conveyer, 
with  a  minimum  of  manual  attendance.  The  novelty  in  the  construc- 
tion of  the  elevator  way  is  that  it  ,has  only  in  part  rotatable  rollers ; 
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a  stationary  or  slide  portion  is  substituted  for  rollers  at  a  point  in- 
termediate the  bottom  horizontal  end  portion  and  the  inclined  por- 
tion. 

Defendant  at  first  had  an  all-roller  way.  The  defendant,  in  a  case 
in  which  Judge  Veeder  in  the  District  Court  for  the  Eastern  District 
of  New  York  (Alvey-Ferguson  Co.  v.  John  F.  Trommer  Evergreen 
Brewery,  260  Fed.  372)  enjoined  infringement  of  the  only  claims 
there  in  issue,  1,  2,  3,  originally  had  an  all-slide  way;  both  defend- 
ants paid  plaintiff  the  tribute  of  imitation  by  substituting  for  an  un- 
workable structure  its  combined  roller  and  slide  way. 

Berger,  No.  391,223,  chain  conveyer  for  handling  coal,  bridged  over 
the  angle  between  the  horizontal  and  inclined  portions  of  the  struc- 
ture and  avoided  the  danger  of  obstructions  by  rounding  that  break. 
But  the  structure  is  of  a  totally  different  kind  and  in  no  sense  shows 
the  combination  of  claims  1,  2,  and  3 ;  there  is  no  roller  portion  and 
stationary  portion,  each  forming  part  of  the  track ;  there  are  no  trav- 
eling means  for  conducting  articles  over  such  a  track.  This  combina- 
tion of  roller  and  stationary  portions  not  merely  prevents  clogging,  but 
it  secures  the  elevation  with  a  minimum  of  friction  and  danger  of  in- 
terruption through  breakdown  or  accidental  stopping.  The  elevator 
so  composed  is  unitary  in  its  operation ;  the  parts  co-operate  to  effec- 
tuate a  useful  purpose;  the  conception  of  such  a  combination  was 
both  useful  and  novel. 

Moore,  No.  252,960,  machinery  for  laying  railway  tracks,  uses  a 
series  of  cars,  each  provided  with  an  adjustable  roller  way  on  each 
side.  He  specifies  that  "the  ties  are  pushed  along  over  the  rollers  by 
men  with  spiked  poles"  and  that  "as  the  ways  slope  toward  the  front 
the  ties  b^^in  to  move  forward,  or  will  do  so  with  slight  help,"  until 
they  reach  the  forward  car,  which  is  provided  with  an  endless  chain; 
this  carries  the  ties  forward  and  drops  them  over  the  front  end.  This 
structure  is  not  an  elevator,  but  a  roller  skid,  down  which  rails  and  ties 
may  be  drawn.  In  no  sense  does  it  disclose  the  combination  of  claims 
10  and  11. 

Neither  Friedman,  No.  540,970,  apparatus  for  conveying  rolling 
packages,  nor  Baker,  No.  668,079,  conveyer,  indicate  plaintiff's  rotat- 
ably  mounted  flights  or  carriers  and  their  function.  Plaintiff  specifies 
that  they  "engage  the  packages  to  be  elevated  and  are  adapted  freely 
to  disengage  themselves  from  packages  which  are  not  properly  en- 
gaged therewith.  Thus  when,  as  frequently  happens,  at  the  receiving 
end  of  the  device,  a  package  instead  of  being  in  its  proper  position 
comes  directly  onto  said  flight,  it  is  not  dragged  part  way  around  the 
sprockets  or  onto  the  carrier,  and  then  allowed  to  fall  back,  but,  on  the 
contrary,  the  roller  turns  freely  on  its  shaft  and  travels  from  be- 
neath said  package  without  elevating  the  same  and  leaves  it  at  the 
foot  of  the  elevator  in  position  to  be  properly  engaged  by  the  next  suc- 
ceeding flight." 

Baker's  arm  is  not  a  roller ;  it  is  merely  a  rounded  support  with  or 

without  a  small  roller  at  the  top,  likewise  acting  only  as  a  support.    In 

either  case,  the  arm  operates  as  a  pusher  only  at  the  top  of  the  incline, 

and  there  it  either  throws  the  package  forward,  instead  of  merely 

168  O.C.A.— 26 
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gently  moving  it,  or  it  passes  under  the  package  and  allows  it  to  fall 
back  to  its  original  position  with  a  shock. 

Friedman's  roller  has  an  entirely  different  function,  to  enable  a  bar- 
rel to  be  pitched  while  being  rolled  up  an  incline.  It  is  adaptable  only 
to  barrels,  and  not  to  other  packages.  It  rolls  the  barrel  off  the  con- 
veyer. 

Plaintiff's  rollers  on  the  crossbars  have  the  sole  function  of  so  mov- 
ing packages  not  properly  placed  on  the  elevator  that  the  next  flight 
will  properly  engage  them.  The  roller,  in  passing  under  the  package, 
moves  it  slightly  forward  without  danger  to  the  package.  They  act 
thus  in  co-operation  with  the  other  parts  of  the  structure,  and  produce 
a  combination  both  useful  and  novel. 

Infringement  is  practically  conceded,  if  validity  of  the  claims  is 
established.  The  slight  differences  in  detail  are  immaterial  as  to  the 
claims  in  issue. 

Decree  affirmed. 


(257  Fed.  318) 

MUNSON  MFG.  CO.  v.  DEERE  &  00. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     January  7,  1919.) 

No.  2ei4. 

Patents  ^=>328 — ^Validity  and  Infringement — Revolving  Clod  Fender. 
Munson  patent.  No.  1,025,420,  claims  1  and  4,  for  an  improved  revolv- 
ing clod  fender  for  use  with  a  com  cultivator,  held  not  anticipated  and 
valid,  and  Infringed  by  a  device  of  similar  shape  and  operation,  but  con- 
structed of  malleable  castings,  Instead  of  wire,  as  described  In  the  claims. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  Illinois. 

Suit  by  the  Munson  Manufacturing  Company,  a  partnership,  against 
Deere  &  Co.,  a  corporation,  for  infringement  of  patent  No.  1,025,420. 
From  a  decree  dismissing  complainant's  bill,  complainant  appeals.  Re- 
versed, with  instructions  to  enter  decree  for  complainant 

W.  R.  Bair,  for  appellant. 

Albert  H.  Adams,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge.  The  patent  to  Munson,  No.  1,025,420,  cov- 
ering a  "revolving  clod  fender,"  describes  a  device  attached  to  a  com 
cultivator  standing  between  the  cultivator  shovels  and  the  plants;  its 
function  being  to  permit  a  quantity  of  fine  earth  to  roll  up  close  to 
and  around,  but  not  covering,  the  plants. 

There  have  been  two  kinds  of  clod  fenders — one,  the  stationary  kind^ 
consisting  ordinarily  of  metal  sheets  interposed  between  the  shovel  and 
the  plants ;  the  other,  to  which  appellant's  device  belongs,  is  known  as 
the  rotary  clod  fender.  These  fenders  are  disc-shaped  devices  formed 
with  toothed  or  serrated  edges  and  designed  to  turn  on  their  axes  by 
reason  of  the  contact  of  the  edge  with  the  earth.    The  prior  art  con- 
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tained  such  fenders  with  openings  or  slots  through  which  some  fine 
earth  could  pass.  The  following  illustrations  will  show  types  used  prior 
to  Munson's  patent: 


Pig.  1.  Pig.  2.  Fig.  3.      Fig.  1 


The  two  claims  in  suit  are  1  and  4,  and  they  read  as  follows: 
(1)  A  revolvlnj!  clod  feeder.  comprlRiiiK  a  suitable  hub  and  spokes  radiating 
therefrom,  said  spokes  being  formed  of  looped  wire  secured  to  Uie  hub  at  thetr 
open  eQdB. 

(4)  la  combination  with  a  cnltlvator  having  spaced  beams,  stems  fixed  at 
their  forward  ends  to  aald  beams,  said  Rtema  converging  rearwardly  and  bent 
Into  parallel  planeii  at  their  rear  end  portions,  pivot  l>olts  in  rear  end  portions 
of  said  stems,  and  revolving  clod  fenders  mounted  on  said  pivot  bolts  and 
spaced  apart,  said  fenders  comprising  radiating  spokes  of  looped  wire  clamp- 
ed together  at  their  open  ends. 

That  such  slight  changes  would  produce  new  results  or  new  func- 
tions might  well  seem,  on  first  impression,  questionable. 

It  is  claimed,  however,  and  the  evidence  seems  to  support  the  claim, 
that  the  fender  with  the  loop  structure  made  it  possible  for  the  op- 
erator to  better  loosen  the  ground,  and  put  the  dirt  close  to  and  around 
the  stalks  of  com  and  at  the  same  time  quite  effectively  prevent  the 
covering  of  the  young  plants. 

More  specifically,  it  was  claimed  that  the  fine  earth  is  piled  up  around 
the  stalks;  that  the  loops  which  have  been  imbedded  in  the  fine  earth 
by  reason  of  the  operation  of  the  shovels  carry  some  of  the  earth  up- 
ward and  toward  the  plants ;  that  where  the  plants,  for  some  reason 
are  knocked  to  one  side  by  the  dirt,  the  loops  in  the  clod  fender  draw 
the  leaves  of  the  plant  out  from  under  the  dirt,  thereby  avoiding  stops 
by  the  operator  to  uncover  the  plants. 

The  evidence  shows  that  plaintiff's  device  went  into  immediate  and 
extetisive  use.  While  this  may  have  been  in  part  a  matter  of  adver- 
tising and  the  result  of  appellant's  energy  in  pushing  its  product  on  the 
market,  it  was  not  necessarily  or  entirely  so.  Appellee's  experience 
confirms  appellant's  claims.  It  used  rotating  fenders  in  the  early 
eighties  and  sold  many  between  the  years  1885  and  1890.  Thereafter 
the  rotating  fender  went  out  of  the  market  and  was  not  again  used 
until  1916,  when  appellant's  device  came  into  use.  Thereupon  appel- 
lee, having  the  merits  of  the  fender  fully  set  forth  to  it  by  Munson, 
provided  some  of  its  cultivators  with  the  infringing  device,  and  its  use 
by  appellee  multiplied  with  surprising  rapidity. 

The  best  prior  art  citations  are  iriench  (Fig.  2),  Eisenhart  (Fig.  1), 
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and  Allison  (Fig.  S).  Eisenhart's  patent  deals  with  cultivators,  a  fender 
merely  being  shown  in  the  drawings.  The  patent  to  Hench  also  deals 
with  improvements  in  cultivators;  the  disclosed  fender  being  quite 
similar  to  the  one  which  appellee  adopted  and  later  discarded.  The 
Allison  patent  covered  a  fender  (see  Fig.  3),  the  claim  beit^  as  follows : 
"The  ammgeraent  of  the  rotary  perforated  clod  guards  n  »»  combloed  with 
the  plotrs  b  I,  and  beams  D  D,  constmcted  and  operating  as  bereln  set  forth." 

In  his  specifications  Allison  says : 

"On  the  Inside  of  eadi  of  the  Inside  plows  b  b,  I  place  clod  Knards,  n  n, 
which  are  little  wheels  suspended  by  rods  p  p  to  the  plow  beams,  and  made 
vttb  spokes  or  open  lattice  work  of  any  Mnd,  to  allow  the  finer  soQ  to  sift 
through  as  they  travel  alongside  of  the  plows  when  at  work,  while  the  larg- 
er clods  are  turned  aside  and  prevented  from  being  thrown  upon  the  young 
plants." 

Appellant's  assignor  did  not,  of  course,  patent  a  revolving  clod  fend- 
er as  such,  but  merely  the  specific  construction  or  fender  described  in 
the  claims  quoted  above. 

The  file  wrapper  does  not  detract  from  the  force  of  appellant's 
claims.  The  first  claims  filed  were  too  broad  and  were  rejected.  Pres- 
ent claims  1  and  2  and  others  were  then  presented,  and  the  examiner 
rejected  original  claim  4,  because  completely  covered  by  present  claim 
1,  stating  that — 
"Any  noveltr  In  the  claim  reddea  In  the  BPcd&c  construction  of  the  fender." 
With  this  ruling  claimant  acquiesced.  In  this  we  find  nothing  incon- 
sistent with  appellant's  present  asserted  position.  We  conclude  both 
claims  are  valid. 

Noninfringement. — Appellee  bases  its  defense  of  noninfri^ement 
upon  the  use  of  the  word  "wire"  in  the  two  claims  involved.  That  its 
infringing  fender  otherwise  responds  to  the  claims  in  question  is  not 
open  to  dispute. 

Herewith  is  presented  a  figure  of  appellee's  fender,  with  each  al- 
ternate loop  removed  and  loops  taken  from  the  Munson  clod  fender 
substituted. 

Grant  appellant's  invention  is  not 
a  pioneer,  and  his  claims  are  limited, 
and  that  he  deals  merely  with  an  im- 
provement in  a  revolving  fender,  yet 
a  fair  application  of  the  doctrine  of 
mechanical  equivalents,  we  think, 
compels  us  to  include  appellee's 
structure.  With  appellant's  device 
'  before  it,  with  its  merits  and  advan- 
tages fully  explained  by  a  represent- 
ative of  the  Munson  Manufacturii^ 
Company,  appellee  constructed  a 
fender  which,  outside  of  the  material 
and  the  way  it  was  made,  is  in  all 
respects  similar  to  appellant's  fend- 
er. Appellee,  however,  makes  its 
fender  of  malleable  castings. 
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Although  using  the  word  "wire"  in  its  claim,  the  patentee  should  not 
be  restricted  to  this  material,  nor  should  appellee  be  permitted  to  escape 
infringement  by  reason  of  the  substitution  of  malleable  castings  for 
wire.  While  the  substitution  of  different  materials  may,  under  certain 
circumstances,  avoid  infringement  by  the  user,  such  a  conclusion  could 
not  well  be  reached  in  the  present  case.  All  the  previously  used  revolv- 
ing fenders  were  made  of  metal,  some  of  steel,  some  of  malleable  cast- 
ings. In  the  prior  art  citations  of  the  Patent  Office  were  revolving  wire 
fenders.  The  novelty  could  not  be  said  then  to  lie  in  the  metal.  The 
problem  which  Munson  successfully  attacked  was  solvable,  not  by  the 
use  of  a  particular  metal,  but  by  the  construction  of  the  loops.  We 
think  infringement  is  shown. 

The  decree  is  reversed,  with  costs,  with  instructions  to  enter  a  decree 
in  complainant's  favor  for  an  injunction  and  an  accounting. 


(257  Fed.  321) 

BOSEMABY  BiFG.  00.  v.  HAMFAX  COTTON  MILLS,  Inc. 

(Circuit  Court  of  Appeals,  Fbnrtli  Circuit.    January  7,  1919.) 

No.  1647. 

Patents  ^=9328 — ^Validitt — Poweb  Loom. 

The  Patterson  reissue  patent,  No.  12,169  (original  No.  722,243),  for 
power  loom,  held  void,  as  claiming  broadly  a  combination  of  Jacquard 
mechanism  with  a  plain  power  loom  equipped  with  an  automatic  weft- 
replenlshlng  device,  which  was  not  the  patentee's  Invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia,  at  Lynchburg ;  Henry  Clay  McDowell,  Judge. 

Suit  in  equity  by  the  Rosemary  Manufacturing  (Company  against  the 
Halifax  Cotton  Mills,  Incorporated.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

William  W.  Dodge,  of  Washington,  D.  C,  and  Robert  Fletcher 
Rogers,  of  New  York  City  (Caskie  &  Caskie,  of  Ljmchburg,  Va.,  on 
the  brief),  for  appellant. 

Melville  Church,  of  Washington,  D.  C.  (Titian  W.  Johnson,  of 
Washington,  D.  C,  and  Coleman,  Basley  &  Coleman,  of  Lynchburg, 
Va.,  on  the  brief),  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

ROSE,  District  Judge.  The  plaintiif,  the  Rosemary  Manufacturing 
Company,  is  the  owner  of  reissued  letters  patent  No.  12,159,  granted 
September  29,  1903,  to  Samuel  F.  Patterson.  It  charges  infringement 
by  the  defendant,  the  Halifax  Cotton  Mills,  Incorporated.  The  lower 
court  dismissed  its  bill,  and  it  has  appealed. 

If  the  patent  is  valid,  its  claims  can  be  read  upon  the  looms  used 
by  the  defendant.  The  latter,  however,  denies  validity,  and  in  the 
alternative  says  it  has  a  license.  In  the  view  we  take  of  the  first  Con- 
or other  cas«s  Me  lame  topic  ft  KBT-NXJMBBR  In  all  Key-Numbered  Digeets  ft  Indexes 
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tention,  it  is  unnecessary  to  consider  the  second.  In  substance  the 
claims  are  for  a  combination  of  Jacquard  mechanism  with  a  plain 
power  loom  equipped  with  automatic  devices  for  replenishing  or  re- 
newing the  weft  thread.  The  plain  hand  loom  is  milleniums  old. 
More  than  a  century  has  elapsed  since  men  found  how  it  might  be 
driven  by  steam.  The  invention  of  Jacquard  was  made  a  hundred 
years  or  more  ago,  and  for  that  length  of  time  the  combination  of 
the  Jacquard  mechanism  with  the  plain  power  loom  has  been  in  gen- 
eral use.  As  early  as  1834  it  was  perceived  that  such  a  combination 
as  the  plaintiff  now  claims  would  be  a  great  improvement  in  the  art. 
In  the  year  mentioned  two  British  inventors  obtained  a  patent  for  a 
loom  which  they  thought  embodied  it.  In  point  of  fact  their  device 
did  not  work,  and  their  machine  does  not  anticipate  the  plaintiff's. 

In  many  inventions  there  are  two  distinct  steps :  First,  the  concep- 
tion of  the  general  result  wished  for ;  second,  the  discovery  of  a  way 
of  obtaining  it.  In  a  large  majority  of  cases,  perhaps,  the  first  may  be 
obvious  to  every  one  interested  in  a  particular  art,  and  it  is  the  sec- 
ond which  calls  for  the  exercise  of  inventive  genius.  But  that  is 
not  always  so.  It  may  well  be  that  two  or  more  machines,  appliances, 
or  tools  are  old  and  well  known.  Some  day  it  cfeiwns  on  some  one 
that,  if  they  are  combined,  new  and  useful  results  will  be  obtained.  It 
may  be  that,  so  soon  as  the  advantages  of  the  combination  are  un- 
derstood, the  means  of  bringing  it  about  are  within  the  capacity  of 
any  fairly  skilled  mechanic.  In  a  third  class  of  cases  inventive  genius 
may  be  required  both  in  perceiving  the  combination  that  is  desirable, 
and  in  finding  out  a  practical  way  of  making  it. 

In  applying  these  platitudes  to  the  instant  case  it  will  be  seen  that 
there  is  nothing  new  in  Patterson's  idea  that  the  combination  claimed 
by  him  would  be  useful.  That  was  then  at  least  65  years  old.  All 
the  greater  would  be  the  presumption  of  invention  in  one  who  after 
such  a  length  of  time  found  the  way  to  attain  the  end.  One  who  so 
succeeded  could,  it  is  true,  not  claim  a  monopoly  of  the  combination, 
however  brought  about,  because  the  conception  of  that  combination 
was  not  his  contribution  to  the  art.  But  he  would  be  entitled,  not 
only  to  a  patent  for  his  way  of  making  that  combination  workable, 
but  also  to  an  extremely  liberal  construction  of  his  claim,  so  as  to 
cover  a  broad  range  of  equivalents.  Unfortunately  Patterson's  claims 
are  in  fact  for  the  combination,  no  matter  how  effected,  and  of  that 
he  was  not  the  inventor.  It  is  true  that  some  of  these  claims  apparently 
go  somewhat  into  detail;  but  the  patent  does  not  clearly  tell  us  in 
what  the  invention  lies,  unless  it  is  in  the  combination,  nor  have  we 
been  able  to  discover  in  what  other  than  such  combination  it  is  sup- 
posed to  be  found,  although  we  have  had  the  benefit  of  the  testimony 
of  highly  qualified  experts  and  of  the  briefs  and  oral  arguments  of 
able  and  experienced  counsel. 

The  patent  law  requires  the  patentee  to  tell  in  what  his  invention 
consists.  This  is  the  rule,  which  we  may  not  relax,  even  if  we  would ; 
but  this  is  a  case  which  from  every  standpoint  calls  for  its  reasonable 
application.  Why,  after  the  desirability  of  the  combination  was  per- 
ceived, did  two-thirds  of  a  century  pass  before  it  was  effected.     The 
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record  shows  that  for  61  out  of  the  65  years  no  one  knew  how  to 
supply  one  of  the  elements.  It  was  not  until  1895  that  in  the  Draper- 
Northrop  loom  the  world  first  saw  an  automatic  weft-replenishing 
device  successfully  applied  to  even  a  plain  power  loom.  Some  years 
.  elapsed  before  its  merits  were  fully  recognized,  and  in  1899  Patterson 
says  he  conceived  his  invention.  At  that  day  all  that  was  open  to  his 
appropriation  was  the  method  by  which  he  successfully  combined  the 
new  Draper-Northrop  loom  with  the  old  Jacquard.  If  he  had  lim- 
ited his  claims  to  the  way  or  ways  in  which  he  had  achieved  this 
end,  the  court  and  the  public  would  have  been  able  to  say  whether  in- 
vention was  displayed  in  what  he  did.  In  passing  on  that  question  he 
would  have  been  entitled  to  whatever  favorable  presumptions  were 
raised  by  the  admitted  success  of  his  loom  and  the  use  of  it  by  the  de- 
fendant. As  it  is,  his  claims  call  for  more  than  was  open  to  his 
monopolization,  and  are  in  consequence  invalid. 
Affirmed. 
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JACKSON  v.  ENID  FOUNDRY  &  MACHINE  SHOPS  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    AprU  15,  1919.) 

No.  6151. 

PATEirre  ^=»328 — ^Novelty — Mbteb  Box. 

The  Jackson  patent,  No.  1,038,146,  for  meter  box,  held  void  for  lack  of 
novelty,  In  view  of  prior  structures  In  analogous  arts. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;   John  H.  Cotteral,  Judge. 

Suit  in  equity  by  John  T.  Jackson  against  the  Enid  Foundry  & 
Machine  Shops  and  others.  Decree  for  defendants,  and  complain- 
ant appeals.    Affirmed. 

G.  A.  Paul,  of  Oklahoma  City,  Okl.,  and  F.  R.  Cornwall,  of  St. 
Louis,  Mo.,  for  appellant. 

Harry  O.  Glasser,  of  Enid,  Okl.,  for  appellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  This  is  a  suit  for  infringement  of  patent 
No.  1,038,146,  September  10,  1912,  to  John  T.  Jackson,  for  improve- 
ments in  meter  boxes.  The  trial  court  held  the  patent  invalid  for 
want  of  novelty,  and  the  plaintiff  appealed. 

The  structure  described  in  the  patent  is  composed  of  separate  cast 
iron  side  and  end  members  easily  transportable  in  "knock-down" 
condition,  and  also  arranged  to  be  readily  assembled  and  fastened  for 
use  in  housing  underground  water  meters,  etc.  It  has  no  bottom,  and 
the  lid  or  cover  is  not  in  controversy.  In  setting  up  the  box,  the 
ends  slip  into  grooves  formed  by  ribs  integral  with  and  along  each 

^s»For  other  cates  tee  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  DigestB  A  lodezefl 
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perpendicular  edge  of  the  side  pieces.  The  inner  ribs  are  not  continu- 
ous, but  are  broken  near  the  top  and  bottom,  so  as  to  form  recesses  to 
accommodate  lugs  protruding  from  the  end  pieces  and  to  allow  them 
to  lie  close  to  the  face  of  the  sides.  Ordinary  stove  bolts  are  passed 
through  the  lugs  and  corresponding  holes  in  the  sides.  "The  inner 
ribs  prevent  the  end  walls  from  moving  inwardly,  the  outer  ribs 
prevent  the  end  walls  from  moving  outwardly,  and  the  bolts  hold 
the  walls  together,  so  that  they  cannot  be  accidentally  displaced."  It 
was  said  by  an  expert  for  plaintiff  that  the  essence  of  the  invention 
consisted  in  the  seating  of  the  ribs  at  the  comers  of  the  box  forming 
the  grooved  joint,  with  the  lug  out  of  contact  with  the  inner  rih,  but 
in  flat  contact  with  the  side  walls. 

We  agree  with  the  trial  court  that  the  structure  was  old  in  the 
analogous  art  of  fire  boxes  of  the  ordinary  domestic  stoves.  Aside 
from  an  old  catalogue  and  physical  exhibits  received  in  evidence,  com- 
mon experience  and  observation  teaches  us  that  for  very  many  years 
the  sides  and  ends  of  fire  boxes  in  heating  and  cooking  stoves  were 
made  stable  in  practically  the  same  way.  In  preventing  the  inward 
fall  or  movement  of  the  ends  of  his  meter  boxes,  plaintiflf s  noncon- 
tinuous  or  so-called  recessed  inner  ribs  of  the  sides  perform  in  the 
same  way  the  same  function  as  the  familiar  lugs  or  shoulders  of 
fire  boxes,  and  the  latter  likewise  accommodate  the  bolting  device. 
Of  course,  the  exterior  or  outside  ribs  or  projections  to  prevent  the 
cornering  walls  from  falling  outwardly  were  old  in  various  forms. 

The  decree  is  afiirmed. 
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AOKERMAN  et  aL  v.  SANTA  EOSA-VALLBUO  TANNING  00. 

(Clrcait  Court  of  Appeals,  Nl^th  Circuit    May  6,  1919.) 

No.  3290. 

1.  Sales  ^==>174 — ^Breach  bt  Buykbs — Right  to  Insibt  Skixbs  Should  Hayk 

Pebfobmed. 

Where  the  seller  of  leather  backs  shipped  an  installment  In  accordance 
with  the  contract,  and  three  days  after  payment  for  the  installm^it  wae 
due  the  buyers  announced  Uieir  intention  to  continue  to  hold  back  payment 
until  the  order  was  completed,  the  seller  had  a  right  to  stand  on  the  terms 
of  the  contract  and  refuse  performance  until  the  buyers  themselves  per- 
formed, and  the  latter,  having  failed  to  comply  with  the  terms  of  pay- 
ment, cannot  insist  the  seller  should  have  proceeded  and  completed  the 
contract  in  the  manner  specified. 

2.  Sales  «s»179(4)— Delated  Acceptance  of  Goods — ^Waives  or  DsncTS  and 

Contract  Requibehents. 

Delayed  acceptance  by  the  buyers  of  goods  once  rejected  was  a  waiver  of 
defects  and  of  contract  requirements  as  to  quality  of  the  merchandise. 

8.  Sales  ^s>S2(1)— Construction  or  Contbaot— Payment. 

A  contract  for  the  sale  of  leather  backs,  reading,  as  to  payment,  **2% — 
80  days  f.  o.  b.  Yallejo/'  required  payment  within  80  days  of  the  date  of 
shipment  from  the  seller's  tannery,  and,  if  paid  sooner,  called  for  a  de- 
duction of  2  per  cent 

4.  Sales  ^s»!^1 — ^Time  as  or  Essence. 

As  a  rule,  the  parties  to  mercantile  agreements,  as  contracts  of  sale 
between  dealers,  are  held  to  have  intended  to  make  time  the  essence  of 
the  contract. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Robert  S.  Bean, 
Judge. 

Action  by  J.  E.  Ackerman  and  Max  Brummel,  individually  and  as 
copartners  doing  business  under  the  firm  name  and  style  of  Acker- 
man  &  Brummel,  and  Ackerman  &  Brummel,  a  copartnership,  against 
the  Santa  Rosa-Vallejo  Tanning  Company.  To  review  a  judgment 
for  defendant,  plaintiffs  bring  error.    Affirmed. 

This  is  an  action  on  a  contract  for  purchase  and  sale  of  leather  backs. 
The  cause  was  tried  without  a  jury.  Findings  and  conclusions  were  made  in 
favor  of  the  tanning  company,  defendant  in  error.  Ackerman  &  Brummel, 
plaintiffs  in  error,  brought  writ  of  error. 

The  contract  in  question  was  entered  into  December  16,  1915,  and  is  in  the 
form  of  a  letter  addressed  to  Ackerman  &  Brummel,  and  signed  by  the  Santa 
Bosa-Vallejo  Tanning  CJompany,  per  E.  W.  Hurgren,  president  By  the  terms 
of  the  contract  the  tanning  company  agreed  to  sell,  and  Ackerman  &  Brummel 
agreed  to  buy,  1,000  sole  leather  backs,  with  an  option  of  2,000  additional  at 
$41.60  per  100  pounds  **less  2  per  cent.  f.  o.  b.  Vallejo— 30  days  date  of  ar- 
rival Boston."  On  August  12,  1916,  through  correspondence  the  terms  of  the 
contract  were  changed  so  as  to  read  **2  per  cent. — 30  days  f.  o.  b.  tannery." 
On  March  3,  1916,  the  tanning  company  invoiced  and  shipped  to  Ackerman  & 
Brummel  1,000  sides  of  leather.  On  August  23d,  an  invoice  of  255  sides  was 
issued  by  the  tanning  company  and  contained  the  words:  "Terms:  2%— 30 
days  f.  o.  b.  Vallejo."  No  other  shipments  were  made.  In  a  letter  dated  Sep- 
tember 12th,  addressed  by  the  Tanning  Company  to  N.  W.  &  A  L.  Friedman, 
who  were  the  representatives  of  Ackerman  &  Brummel  at  San  Francisco,  the 
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tanning  company  advised  Friedman  that  another  shipment  of  leather  was 
ready  for  delivery,  and  requested  Friedman  to  be  in  Vallejo  to  receive  the 
leather  on  the  date  of  the  shipment.  Friedman  went  to  Vallejo,  and  on  his 
return  to  San  Francisco  on  September  15,  191t5,  wrote  to  the  tanning  com- 
pany that  the  leather  inspected  did  not  meet  the  specifications  provided  for 
under  the  contract,  and  that  it  was  necessary  to  reject  the  same.  A  few 
days  later,  September  18th,  Friedman  again  wrote  the  tanning  company, 
offering  to  find  a  market  for  the  rejected  leather  at  43  cents  a  pound;  but 
t^he  tanning  company  refused  the  offer,  and  on  September  19th  telegraphed  to 
Ackennan  &  Brammel  at  Boston  as  follows:  "Had  shipment  leather  ready 
last  Friday.  As  matter  of  courtesy  asked  Mr.  Friedman  to  inspect  same  be- 
tore  shipment.  He  examined  part  of  lot  and  said  it  was  not  satisfactory. 
We  insist  it  is  up  to  requirements  in  all  respects.  To  avoid  delay  and  future 
difficulties  please  name  another  representative  here  to  inspect  the  shipment. 
Advise  by  wire  your  wishes." 

Ackerman  &  Brummel,  under  date  of  September  2()th,  wrote  the  tanning 
company,  acknowledging  receipt  of  the  telegram,  and  saying  the  matter  must 
be  left  in  the  hands  of  Friedman  to  pass  upon  the  shipment.  Five  days 
afterwards,  September  25th,  Ackerman  &  Brummel,  by  letter  to  the  tanning 
company,  acknowledged  receipt  of  the  leather  invoiced  on  August  23d  and  said: 
**We  have  had  such  an  exceptional  amount  of  trouble  in  securing  this  leather 
from  you  that  we  propose  to  hold  back  payment  on  this  bill  until  you  make 
another  shipment,  and  as  soon  as  we  receive  the  other  shipment  we  will  pay 
you  this  bill  immediately,  and  will  continue  to  follow  this  mode  of  payment 
until  your  order  is  completed."  The  August  shipment  was  invoiced  on  the 
23d  of  that  month,  and  the  leather  was  shipped  on  the  22d.  On  September 
25th,  Friedman  wrote  the  tanning  company  to  the  effect  that  he  had  received 
a  communication  from  Ackerman  &  Brummel,  inclosing  a  copy  of  their  letter  to 
the  tanning  company,  and  expressing  regret  that  he  (Friedman)  was  unable 
to  accept  the  last  shipment  of  leather.  The  next  day  the  tanning  company 
wrote  to  Friedman,  acknowledging  receipt  of  a  letter  of  September  20th  from 
Ackerman  &  Brummel,  in  which  they  had  referred  to  the  acceptance  and  re- 
jection of  the  leather  by  Friedman.  In  this  letter  the  tanning  company  asked  a 
re-examinatlon  and  acceptance  of  the  leather,  and  stated  that  it  fully  met  all 
requirements  of  the  agreement. 

On  September  27th  Friedman  again  wrote  to  the  tanning  company,  stating 
that  the  leather  was  not  of  the  proper  quality  and  color,  and  on  the  following 
day  the  tanning  company  replied.  Insisting  that  it  was  in  accordance  with 
the  terras  of  the  agreement.  On  October  9th  the  tanning  company  wrote 
Ackerman  &  Brummel,  acknowledging  receipt  of  their  letter  of  September 
25th,  already  quoted  from,  in  which  Ackerman  &  Brummel  notified  the  tanning 
company  that  they  intended  to  hold  back  the  payment  on  that  and  other 
bills.  In  the  letter  of  October  9th  was  a  statement  that,  if  the  money  due 
for  the  August  shipment  was  not  paid  without  further  delay,  suit  and  at- 
tachment for  the  full  amount  due  and  damages  would  be  brought  The  letter 
continued  as  follows:  ''The  'other  shipment'  which  you  mention  was,  as  you 
know,  repeatedly  tendered  by  us  in  accordance  with  our  contract  and  was  by 
you  rejected.  We  feel  that  your  course  in  this  matter  is  prompted  by  a  dis- 
position to  take  an  advantage.  You  have  rejected  leather  which  is  fully  up  to 
the  contract,  and  you  now,  without  any  excuse  therefor,  arbitrarily  refuse  to 
pay  us  for  the  consignment  which  j'ou  received  and  which  you  concede  is  of 
the  quality  called  for.  We  cannot  tolerate  such  defiance  of  the  terms  of  your 
contract,  and  we  propose  to  insist  upon  prompt  payment  in  accordance  with 
the  terms  of  your  agreement."  On  October  11th  Friedman  wrote  to  the 
tanning  company  as  follows:  "♦  ♦  ♦  As  long  as  the  leather  for  Ackerman 
&  Brummel  Is  ready  for  shipment,  go  right  ahead  and  tie  it  up  and  ship  it  at 
the  earliest  possible  date."  The  last  correspondence  had  between  the  parties 
was  dated  October  13th,  a  letter  by  the  tanning  company  to  Friedman,  where- 
in the  tanning  company  accuses  Ackerman  &  Brummel  of  having  refused  to 
accept  leather  complying  with  the  terms  of  the  contract,  and  of  having  re- 
fused to  pay  for  each  consignment  within  30  days  after  shipment  from 
Vallejo. 
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Wise  &  O'Connor,  Otto  Irving  Wise,  Richard  S.  Goldman,  and 
John  C.  Altman,  all  of  San  Francisco,  Cal.,  for  plaintiffs  in  error. 

John  L.  McNab  and  Byron  Coleman,  both  of  San  Francisco,  Cal., 
for  defendant  in  Error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  theory 
of  the  plaintiffs  in  error  is  that  the  tanning  company  refused  to  com- 
ply with  the  directions  of  Friedman,  made  after  the  second  inspection, 
to  ship  the  leather  at  once,  and  that  by  refusal  to  carry  out  such  re- 
quest, or  to  deliver  any  other  backs  until  the  shipment  of  255  backs 
had  been  paid  for,  it  followed  that  the  tanning  company  broke  the 
contract  and  became  liable  for  damages  for  a  breach.  The  argument 
is  that  a  failure  to  pay  an  installment  due  under  the  terms  of  a  con- 
tract does  not  avoid  the  entire  contract,  or  constitute  a  breach,  unless 
by  express  terms  such  failure  to  pay  is  made  a  ground  for  the  ter- 
mination of  the  contract,  and  Cox  v.  McLaughlin,  54  Cal.  605,  is  the 
main  decision  relied  upon.  There  a  contractor  brought  action  for 
damages  for  breach  of  contract  for  erecting  a  building,  and  alleged 
failure  to  pay  certain  installments  due  under  the  contract  at  the  time 
provided  for.  The  court  held  that  such  failure  did  not  give  plaintiff 
right  to  terminate  the  contract  and  sue  for  damages  for  its  entire 
breach.  Upon  a  later  appeal  of  the  same  case  (Cox  v.  McLaughlin, 
76  Cal.  60,  18  Pac.  100,  9  Am.  St.  Rep.  164)  it  was  held  that  the  con- 
tractor could  amend  and  recover  upon  a  quantum  meruit  for  labor 
and  material  furnished,  but  could  not  maintain  action  for  damages 
for  breach  of  the  entire  contract.  Under  the  later  cases  in  California 
the  earlier  decision  in  Cox  v.  McLaughlin,  supra,  is  regarded  as 
holding  that  a  mere  refusal  to  pay  an  installment  upon  the  contract 
price  of  an  article  as  it  becomes  due  does  not  authorize  the  plaintiff 
to  abandon  the  work  and  recover  the  profits  he  would  have  made  if 
the  work  had  been  completed  under  the  contract.  Woodruff  Co.  v. 
Exchange  Realty  Co.,  21  Cal.  App.  607,  132  Pac.  598;  Porter  v. 
Arrowhead  Reservoir  Co.,  100  Cal.  500,  35  Pac.  146. 

In  the  recent  case  of  Jensen  v.  Goss  (Cal.  App.)  179  Pac.  225, 
the  parties  made  a  contract  for  purchase  and  sale  of  hay,  payments 
to  be  made  on  the  13th  of  each  month  following  delivery.  The  buyer 
failed  to  make  the  payments  as  agreed,  and  the  seller  refused  to 
deliver.  The  court  held  that  the  seller  of  the  hay  was  justified  in 
rescinding  the  contract,  when  it  was  shown  that  there  was  a  clear  in- 
tention to  violate  its  provisions  and  to  withhold  payments  due  until 
the  delivery  of  more  hay.  Minaker  v.  California  Canneries  Co.,  138 
Cal.  239,  71  Pac.  110,  was  cited  to  support  the  rule  that  plaintiff  could 
not  offset  any  damages  for  alleged  breach  by  refusal  to  pay  on  the 
ground  of  a  failure  to  deliver  the  quality  of  hay  required  by  the  con- 
tract without  showing  performance  on  his  own  part  of  his  own  agree- 
ment.   The  court  said : 

"It  was  just  as  iraportant  that  payments  should  be  made  as  agreed  upon  as 
it  was  that  deUverles  should  be  made  according  to  the  contract,  and  when 
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one  of  the  parties  flatly  declared  that  It  wonld  not  pay  as  agreed,  the  other 
party  had  the  ri^^t  to  refuse  to  farther  deliyer." 

[1,2]  By  the  application  of  these  rules,  Ackerman  &  Brummel 
first  defaulted,  for  on  August  22d  the  tanning  company  diipped  255 
backs  of  leather  in  accordance  with  the  terms  of  the  contract,  and  in- 
voices were  mailed  on  August  23d,  and  receipt  of  the  consignment  was 
acknowledged  on  Septcmter  25th.  The  modified  contract,  as  to  terms 
of  payment,  was  made  before  the  leather  was  shipped ;  hence  payment 
was  due  September  22d,  or  30  days  after  shipment  from  the  tannery. 
It  was  on  September  25th,  however,  that  Ackerman  &  Brtunmel  wrote 
the  letter  quoted,  refusing  to  carry  out  the  terms  of  the  contract,  and 
annotmcing  their  intention  to  continue  to  hold  back  pa>ment  until 
the  order  was  completed.  The  situation  gave  to  the  tuning  company 
the  right  to  stand  upon  the  terms  of  the  contract  and  to  refuse  per- 
formance imtil  the  terms  thereof  were  lived  up  to.  The  delayed  ac- 
ceptance by  the  buyers  of  the  leather  that  had  been  once  rejected  was 
a  waiver  of  defects  in  the  leather,  and  of  contract  requirements  as 
to  the  quality  of  the  merchandise,  and  Ackerman  &  Brummel,  having 
failed  to  comply  with  the  terms  of  payment,  are  not  in  a  position  to 
insist  that  the  tanning  company  should  have  proceeded  and  completed 
the  contract  in  the  manner  specified.  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.,  Co.,  119  Cal.  272.  51  Bac.  335. 

[3,  4]  In  what  we  have  said  we  construe  the  mode  of  payment 
stated  in  the  contract,  *'2% — 30  days  f.  o.  b.  tannery,"  to  require  pay- 
ment within  30  days  of  the  date  of  shipment  from  the  tannery,  and 
if  paid  sooner  than  the  expiration  of  the  30  days  a  deduction  of  2  per 
cent,  was  to  be  made.  Such  a  construction  usually  obtains  in  respJect 
to  mercantile  agreements  where,  as  a  rule,  the  parties  are  held  to 
have  intended  to  make  time  the  essence  of  the  contract.  Cleveland 
Rolling  Mill  v.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct.  882,  30  L.  Ed.  920; 
Jensen  v.  Goss,  supra. 

We  think  the  District  Court  was  right  in  its  findings,  and  that  its 
legal  conclusion  should  be  sustained. 

Affirmed 


(257  Fed.  372) 

UNITED  STATES  T.  WARD  et  al.  (two  cases).    SAME  ▼.  BRAINERD  et  aL 

SAME  V.  MATTHEWS  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  3,  1919.) 

Nos.  5223-6226. 

1.  Bankruptcy  ^=s>230 — Reterees — ^Liabiutt  on  Official  Bond. 

Where  a  referee  has  collected  from  parties  or  estates  in  bankruptcy 
proceedings  moneys  as  compensation  to  which  he  is  not  legally  entitled, 
and  these  fees  have  been  collected  or  withheld  from  parties  who  are 
numerous,  and  the  individual  amounts  small,  the  United  States  may  main- 
tain a  single  action  on  his  bond,  on  behalf  of  all  parties  injured,  to  re- 
cover back  such  illegal  fees. 

2.  Bankbuptcy  ^s»280 — ^Action  on  Referee's  Bond — Complaint — ^NAiaNo  or 

Use  Plaintiffs. 

In  an  action  by  the  United  States  on  the  official  bond  of  a  referee  in 
bankruptcy,  on  behalf  of  nimierous  parties  from  whom  he  has  collected 
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illegal  fees,  it  is  not  necessary  that  all  such  parties  should  be  named  in 
the  complaint. 

8.  Bankbuptcy  ^=s>223 — Rkferees— Compensation. 

Where  a  duty  is  imposed  upon  a  referee  by  the  bankruptcy  law,  and 
compensation  is  also  fixed  for  its  performance,  the  bankruptcy  court  has 
no  power  or  authority  to  allow  any  further  compensation. 

4.  6ANKBirpT€T  ^=s>223 — Rbfbbbes — Compensation. 

Where  a  duty  1b  clearly  im];>osed  by  the  bankruptcy  law  upon  a  referee, 
and  no  specific  compensation  is  fixed  for  its  performance,  the  compensa- 
tion expressly  authorized  by  the  law  as  a  whole  is  the  only  compensation 
which  he  can  receive,  or  that  the  court  has  power  to  allow. 

5.  Bankbuptot  ^=»230 — Referees — ^Action  to  Rbgoybb  Fees  Illboaixt  Col- 

uccTED — Effect  of  Allowance  by  Court. 

A  court  of  bankruptcy  being  without  Jurisdiction  to  allow  a  referee  un- 
der any  form  or  guise  any  other  or  further  compensation  than  expressly 
authorized  and  prescribed  by  the  bankruptcy  law,  such  allowance,  if  made, 
does  not  bar  an  action  for  its  recovery. 

6.  Bankruptcy  ^=»223 — ^Allowance  of  Expenses  to  Officers — ^Review. 

An  allowance  by  a  court  of  bankruptcy  of  necessary  expenses  incurred 
by  officers  in  administration  of  estates,  which  under  Bankruptcy  Act 
July  1,  1S98,  g  62  (Comp.  St  i  9646),  is  within  the  power  of  the  court,  is 
not  subject  to  collateral  attack,  but  can  only  be  reviewed  by  direct 
proceedings. 

7.  Bankruptcy  ^=»223,  224— Powers  of  Bankruptcy  Court— Appointment 

OF  Special  Masters. 

A  court  of  bankruptcy  may,  in  the  exercise  of  a  sound  discretion,  refer 
issues  to  special  masters,  and  may  name  a  referee  as  such  special  master, 
and  his  fees  and  expenses  as  such  are  within  the  control  of  the  court,  and 
its  Judgment  in  such  matters  is  not  subject  to  collateral  attack. 

8.  Bankruptcy  <ttr^223 — ^Powers  of  Bankruptcy  Court — ^Expense  Allow- 

ance TO  Referees. 

A  court  of  bankruptcy  may  authorize  a  referee  to  employ  a  derk  and 
allow  an  expense  for  stationery,  office  rent,  light,  heat,  and  phone,  and 
such  authorizations  may  be  made  by  standing  rule  or  order,  or  by  special 
order  in  any  particular  case. 

9.  Bankruptcy  ^s»230 — Referees — Action  to  Recover  Fkkb  Illegally  Col- 

lecteu — "judicl/oi  act." 

The  taking  of  fees  by  a  referee  in  excess  of  those  prescribed  by  the 
statute  is  not  a  "Judicial  act,"  and  as  such  protected  from  an  action  for 
an  accounting. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series',  Judicial  Act.] 

10.  Bankruptcy  0=»230 — Referees — LiABiLrrY  of  Sureties. 

Sureties  on  the  bond  of  a  referee  conditioned  for  the  faithful  perform- 
ance of  his  official  duties  are  liable  for  fees  illegally  collected  or  retained 
by  him. 

11.  Judges  ^=»24 — "Judicial  Act." 

A  "Judicial  act*'  is  an  act  of  a  court  or  magistrate  in  deciding  a  ques- 
tion of  right  litigated  before  him  or  referred  by  law  to  his  Judgment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  John  C.  Pollock,  Judge. 

Actions  by  the  United  States  against  W.  T.  Ward  and  others  (two 
cases),  against  Ezra  Brainerd,  Jr.,  and  others,  and  against  R.  H. 
Matthews  and  others.  Judgments  for  defendants,  and  the  United 
States  brings  error.    Reversed. 

For  opinion  below,  see  250  Fed.  1011. 
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Alvin  F.  Molony,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P. 
McGinnis,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

J.  I<.  Hull,  of  Muskogee,  Okl.,  and  H.  C.  Thurman,  of  Okla- 
homa City,  Okl.  (N.  A.  Gibson  and  T.  L.  Gibson,  both  of  Muskog^ee, 
Okl.,  and  J.  H.  Gordon  and  E.  E.  Mclnnis,  both  of  McAlester,  Okl., 
and  J.  S.  Ross,  of  Oklahoma  City,  Okl.,  on  the  brief),  for  defendants 
in  error. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

GARLAND,  Circuit  Judge.  These  are  suits  on  bonds  of  referees 
in  bankruptcy  to  recover  fees,  costs,  commissions,  and  compensation 
alleged  to  have  been  illegally  collected  and  received  by  them  in  excess 
of  the  amount  allowed  by  law.  They  were  brought  by  the  United 
States  on  its  own  behalf  and  on  behalf  of  various  suitors  and  parties 
interested  in  the  administration  of  bankrupt  estates.  The  defendants 
in  each  case  are  the  referees  and  the  sureties  on  their  official  bonds. 
The  items  for  which  a  recovery  is  sought  are  stated  in  detail  in  exhibits 
attached  to  the  complaints.  These  items  may  be  grouped  under  three 
heads:  (1)  Services  for  which  the  bankruptcy  law  fixes  the  com- 
pensation. (2)  Services  for  which  the  compensation  is  fixed  by  the 
United  States  District  Court.  (3)  Costs  and  expenses  allowed  by  said 
court. 

[1]  The  defendants  filed  general  demurrers,  which  were  sustained. 
The  United  States  electing  to  stand  on  its  complaints,  judgments 
dismissing  the  same  followed.  The  condition  of  each  bond  sued  upon 
was  for  the  faithful  performance  of  the  official  duties  of  the  respective 
referees.  The  United  States  was  the  obligee,  and  the  law  provides 
that  the  bond  may  be  sued  upon,  in  the  name  of  the  United  States  for 
the  use  of  any  person  injured  by  a  breach  of  its  condition.  In  our 
opinion.  Congress  intended  that  the  bond  should  protect  private  indi- 
viduals as  well  as  the  United  States.  The  requirement  that  referees 
in  bankruptcy  should  execute  a  bond  for  the  faithful  performance  of 
Iheir  duties  was  an  assurance  to  persons  interested  that,  within  the 
penalty  of  any  bond  taken  from  them  by  the  United  States  their  rights 
would  be  protected  against  any  act  or  omission  on  the  part  of  referees 
resulting  to  their  injury.  Howard  v.  United  States,  184  U.  S.  676,  692, 
22  Sup.  Ct.  543,  46  L.  Ed.  754. 

The  case  cited  was  an  action  by  the  United  States,  for  the  use 
of  one  David  D.  Stewart,  against  the  sureties  on  the  official  bond 
of  one  Watson,  formerly  clerk  of  the  United  States  Circuit  Court 
for  the  Western  District  of  Missouri.  Stewart  had  brought  a  suit 
against  Henry  county,  Mo.,  to  recover  the  amount  of  three  bonds  is- 
sued by  it.  The  county,  when  it  answered,  paid  to  Watson  $2,525 
as  a  tender  to  the  plaintiff,  and  thought  it  was  depositing  the  money 
in  court ;  but  Watson  did  not  think  so,  and  converted  the  same  to  his 
own  use.  The  condition  of  Watson's  bond  was  that  he  would  faith- 
fully discharge  the  duties  of  his  office  and  seasonably  record  the  de- 
crees and  determinations  of  the  court  of  which  he  was  clerk.     Not- 
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^withstanding  Watson's  bond  was  silent  as  to  his  accounting  for  money 
coming  into  his  hands  as  clerk,  and  notwithstanding  there  was  nothing 
in  the  bond  or  in  the  law  that  provided  for  any  one  bringing  a  suit  on 
the  bond  other  than  the  obligee,  the  United  States  Supreme  Court  al- 
lowed a  recovery  against  the  surety,  Howard.  We  therefore  think 
that  upon  principle  and  authority,  where  a  referee  has  collected,  from 
parties  or  estates  in  bankruptcy  proceedings,  moneys  as  compensation 
that  under  no  theory  of  the  law  was  he  entitled  to,  and  these  fees  have 
been  collected  or  withheld  from  parties  who  are  numerous  and  the  in- 
dividual amounts  small,  the  United  States  has  the  legal  and  moral 
right  to  bring  one  suit  in  behalf  of  all  parties  injured,  to  recover  back 
compensation  illegally  exacted  by  him.  Any  other  view  would  render 
a  referee's  bond  largely  valueless  in  respect  to  such  matters. 

[2]  The  names  of  the  individuals  for  whom  the  United  States  sues 
are  not  given  in  the  complaint,  but  this  is  not  always  necessary.  It 
is  a  matter  upon  which  no  issue  can  be  made.  American  Bonding 
Co.  v.  Allison,  182  Fed.  810,  105  C.  C.  A.  242 ;  Schott  v.  Youree,  142 
111.  233,  31  N.  E.  591;  Clarkson's  v.  Doddridge,  14  Grat.  (Va.)  42; 
Boston  El.  Ry.  v.  Grace  &  Hyde  Co.  et  al,  112  Fed.  279,  50  C.  C.  A. 
239;  United  States  v.  Abeel,  174  Fed.  12,  98  C.  C.  A.  50. 

[3,  4]  Counsel  seem  to  treat  the  items  sued  for  as  belonging  all  to 
one  class,  and  the  trial  court  so  treated  them;  but  manifestly  they 
cannot  be  so  treated.  Coming  to  the  merits,  we  think  it  must  be  con- 
ceded that  where  a  duty  is  imposed  upon  a  referee  by  the  bank- 
ruptcy law,  and  compensation  is  also  fixed  by  that  law  for  the  per- 
formance of  that  duty,  no  power  or  authority  exists  in  the  United 
States  District  Court  sitting  as  a  court  of  bankruptcy  to  allow  him 
any  other  or  further  compensation  for  the  performance  of  the  duty 
than  that  fixed  by  the  bankruptcy  law,  and  it  must  be  further  conceded 
that  where  the  duty  to  be  performed  is  a  duty  clearly  imposed  by  the 
bankruptcy  law  upon  the  referee  as  such,  and  no  specific  compensation 
is  fixed  for  the  performance  of  said  duty,  the  compensation  fixed  by 
the  bankruptcy  law  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [Comp.  St. 
§§  9585-9656])  as  a  whole  is  the  only  compensation  which  the  referee 
can  receive  or  that  the  court  has  power  to  allow.  Section  72  of  the 
Bankruptcy  Act  as  amended  (section  9656)  reads : 

"Neither  tlie  referee,  receiver,  marshal,  nor  trustee  shall  In  any  form  or 
guise  receive,  nor  shall  the  court  allow  him,  any  other  or  further  compensation 
for  his  services  than  that  expressly  authorized  and  prescribed  in  this  act" 

General  Order  35  (89  Fed.  xiii,  32  C.  C.  A.  xiii)  provides : 

**The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  fuU  compen- 
sation for  aU  services  performed  by  them  under  the  act,  or  under  these  gen- 
eral orders."  In  re  Halbert,  134  Fed.  236,  67  C.  0.  A.  18;  In  re  Langford 
(D.  C.)  225  Fed.  311,  314,  315 ;  Dressel  et  al.  v.  North  State  Lumber  Co.  (D,  C.) 
119  Fed.  531. 

The  administration  of  the  bankruptcy  law  existing  prior  to  the 
enactment  of  the  present  one  had  been  attended  by  grave  abuses 
and  scandals,  resulting  from  the  absorption  of  bankrupt  estates  in 
fees  and  costs  of  the  officers  connected  with  its  administration.  Con- 
gress therefore  by  the  above  legislation  intended  to  cure  the  evil  so 
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far  as  possible,  and  the  courts  should  construe  the  law  with  reference  to 
the  object  that  Congress  had  in  mind. 

[5]  The  language  of  the  complaint,  in  referring  to  the  items  which 
it  is  sought  to  recover,  speaks  of  them  as  having  been  allowed  to  the 
referees.  The  trial  court  assimied,  and  it  may  have  been  justified 
in  so  doing,  that  it  had  the  right  to  consider  the  excess  fees,  costs, 
and  compensation  as  having  been  allowed  by  the  United  States  Dis- 
trict Court  The  case  being  thus  viewed,  it  sustained  the  demurrer  by 
invoking  the  general  principle  that,  where  a  court  has  once  acquired 
jurisdiction,  it  has  the  right  to  decide  every  question  which  arises  in 
the  cause,  and  its  judgment,  however  erroneous,  cannot  be  collateral- 
ly assailed.  The  general  principle  as  stated  is  correct,  but,  like  all 
general  principles,  is  subject  to  many  qualifications  in  its  application. 
The  District  Courts  have  a  general  jurisdiction  in  bankruptcy,  but  they 
have  no  power,  when  exercising  that  jurisdicticHi,  to  allow  a  referee, 
under  any  form  or  guise,  any  other  or  further  compensation  for  his 
services  as  referee  than  that  expressly  authorized  and  prescribed  by  the 
bankruptcy  law.  It  cannot  transcend  the  power  conferred  by  law.  If 
a  court  has  jurisdiction  of  an  action  on  a  money  demand,  it  cannot  in 
that  action  imprison  the  defendant.  If  it  has  jurisdiction  of  an  action 
for  libel,  specific  performance  of  a  contract  cannot  be  decreed  in  that 
action.  If  it  has  jurisdiction  of  an  action  for  the  possession  of  real 
property,  the  court  cannot  in  that  action  probate  a  will.  Such  judg- 
ment, if  rendered,  would  not  be  merely  erroneous,  but  absolutely  void. 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  Ed.  914;  United  States  v. 
Walker,  109  U.  S.  258,  3  Sup.  Ct.  277,  27  L.  Ed.  927 ;  Ex  parte  Lange, 
18  Wall.  163,  21  L.  Ed.  872. 

The  principle  invoked  is  better  stated  by  Justice  Swayne  in  Comett 
V.  Williams,  20  Wall.  250,  22  L.  Ed.  254,  as  follows : 

'That  jurisdiction  haying  attached  in  the  original  case,  everything  done 
within  the  power  of  that  jurisdiction,  when  collaterally  questioned,  is  to  be 
held  conclusive  of  the  rights  of  the  parties,  unless  impeached  for  fraud.** 

In  United  States  v.  Walker,  supra.  Justice  Woods  said : 

''Although  a  court  may  have  jurisdiction  over  the  i>arties  and  the  subject- 
matter,  yet,  if  it  makes  a  decree  which  is  not  within  the  powers  granted  to  it 
by  the  law  of  its  organization,  its  decree  is  void." 

When  a  court  has  power  to  fine  only,  and  it  also  imprisons,  the  im- 
prisonment is  void.    Ex  parte  Lange,  supra. 

[6]  We  are  therefore  of  the  opinion  that  the  allowance  of  compen- 
sation by  the  District  Court,  other  or  different,  or  in  addition  to,  that 
provided  by  the  bankruptcy  law  for  services  dearly  imposed  upon 
a  referee  by  said  law,  is  beyond  its  jurisdiction  and  void,  and  its  judg- 
ments may  be  attacked  collaterally.  The  statute  prohibits  the  coitrt 
from  exercising  any  judgment  in  the  matter.  There  are  many  items 
sued  for  in  these  actions  where  this  rule  does  not  apply.  Section  62 
of  the  Bankruptcy  Act  (Comp.  St.  §  9646)  provides: 

"The  actual  and  necessary  expenses  Incurred  by  officers  in  the  administra- 
tion of  estates  shall,  except  where  other  provisions  are  made  for  their  payment, 
be  reported  in  detail,  under  oath,  and  examined  and  approved  or  disapproved 
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by  the  court    If  approTed,  tbey  shall  be  paid  or  allowed  out  of  the  estates  in 
which  they  were  incurred." 

And  General  Order  26  (89  Fed.  xi,  32  C.  C.  A.  xi)  provides : 

"Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  incidental 
expenses,  and  of  those  of  any  clerk  or  other  ofiicer  attending  him  in  the  per- 
formance of  his  duties  in  any  case  which  may  be  referred  to  him ;  and  shall 
make  return  of  the  same  under  oath  to  the  judge,  with  proper  vouchers  when 
vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month/' 

We  are  of  the  opinion  that,  within  the  limitations  of  these  provisions, 
the  allowance  of  necessary  expenses  in  bankruptcy  proceedings  is 
within  the  power  and  control  of  the  United  States  District  Court,  both 
as  to  th§  occasion  therefor  and  the  amount  thereof,  and  if  parties  are 
aggrieved  by  the  action  of  the  court  in  this  behalf,  they  must,  by  peti- 
tion for  review  or  appeal,  bring  the  matter  directly  before  an  appellate 
tribunal,  and  that,  if  this  is  not  done,  the  judgment  becomes  final  and 
is  not  subject  to  collateral  attack. 

[7]  We  are  also  of  the  opinion  that  General  Order  No.  12  (89  Fed., 
vii,  32  C.  C.  A.  vii)  does  not  limit  the  United  States  District  Court  in 
appointing  special  masters  to  the  case  of  an  application  for  a  dis- 
charge, the  approval  of  a  composition,  or  for  an  injunction  to  stay  pro- 
ceedings of  a  court  or  officer  of  the  United  States  or  of  a  state.  We 
think  tfie  United  States  District  Court  sitting  in  bankruptcy  cases  may, 
in  the  exercise  of  a  sound  discretion,  refer  issues  to  special  masters  and 
name  a  referee  as  such  special  master ;  that  the  fees  and  expenses  of 
such  special  masters  are  matters  within  the  control  of  the  United 
States  District  Court  (Fellows  v.  Freudenthal,  102  Fed.  731,  42  C.  C. 
A.  607;  In  re  Lacov,  134  Fed.  237,  67  C.  C.  A.  19;  In  re  Tracy,  179 
Fed.  366,  102  C.  C.  A.  644;  In  re  King,  179  Fed.  694,  103  C.  C.  A. 
240;  In  re  Langford  [D.  C]  225  Fed.  311;  In  re  Harrison  Bros. 
[D.C.]  197  Fed.  321;  Collier  on  Bankruptcy  [11th  Ed.]  1184);  that 
its  judgments  with  reference  to  these  matters,  unless  presented  to  an 
appellate  tribunal  by  petition  to  revise  or  appeal,  become  final  and 
are  not  subject  to  collateral  attack. 

[8]  We  are  also  of  the  opinion  that  the  United  States  District  Court 
may  authorize  the  referee  to  employ  a  clerk,  and  allow  an  expense 
for  stationery,  office  rent,  light,  heat,  and  phone,  and  that  these  au- 
thorizations may  be  made  by  standing  rule  or  order  as  well  as  by  spe- 
cial order  in  any  particular  case.  In  re  McCubbin  Co.,  33  Am.  Bankr. 
Rep.  280;  In  re  Pierce  (D.  C.)  Ill  Fed.  516;  In  re  McNeil  Corpora- 
tion (D.  C.)  249  Fed.  765. 

[9,  11]  In  view  of  the  arguments  made  by  counsel  for  defendants, 
and  by  reason  of  language  used  in  the  opinion  of  the  court  below,  it  is 
well  to  state  that  these  suits  are  not  brought  to  recover  damages  from 
referees  for  their  judicial  acts,  and  therefore  a  discussion  as  to  the  re- 
sponsibility of  judicial  officers  for  their  acts  is  not  relevant.  It  would 
seem  to  be  argued  by  counsel  that  the  taking  of  a  fee  conceded  to  be 
unlawful  by  a  referee  is  a  judicial  act,  and  that  he  cannot  be  made  to 
account  therefor.  Can  it  be  said  that  if  there  is  $500  disbursed  to 
creditors  by  a  trustee,  and  the  referee  takes  2  per  cent,  thereof  as  a 
commission,  when  the  law  allows  only  1  per  cent.,  that  this  is  a  judi- 
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cial  act?  A  judicial  act  is  an  act  of  a  court  or  magistrate  in  deciding 
a  question  of  right  litigated  before  him  or  referred  by  law  to  his  judg- 
ment. 

In  the  case  above  supposed,  there  would  be  no  litigation,  and  the  law 
referred  nothing  to  the  judgment  of  the  referee.  The  proceeding  was 
simply  one  to  find  2  per  cent,  of  $500,  a  mere  mathematical  calcula- 
tion, ministerial  in  its  quality  beyond  question ;  moreover,  there  could 
be  no  judicial  act  by  a  judge  acting  in  his  own  case.  It  is  again  claim- 
ed that  the  United  States  cannot  recover  in  this  action,  because  the 
beneficiaries  could  not  recover.  The  reason  alleged  for  this  position 
is  that  the  beneficiaries  would  be  bound  by  the  judgment  from  which 
they  did  not  appeal.  We  have  already  indicated  when  this  rule  would 
apply  and  when  it  would  not. 

[10]  In  behalf  of  the  sureties  it  is  urged  that  the  condition  of  the 
bond  would  not  cover  moneys  collected  in  the  form  of  illegal  fees; 
that  to  take  illegal  fees  may  be  entirely  consistent  with  a  faithful  per- 
formance of  the  duties  of  the  office  of  referee.  We  do  not  think  so. 
There  is  a  duty  imposed  by  law  on  referees  to  receive  none  but  legal 
fees.  If  they  do  otherwise,  they  are  not  faithfully  performing  their 
duty.  In  the  case  of  Howard  v.  United  States,  supra,  the  clerk  was 
held  for  the  misappropriation  of  funds  paid  to  him  as  clerk,  and  the 
condition  of  his  bond,  so  far  as  the  present  case  is  concerned,  was  the 
same  as  the  condition  of  the  bonds  now  in  suit. 

The  judgment  below  in  each  of  the  above  cases  is  reversed,  and 
the  causes  remanded,  with  instructions  to  overrule  the  demurrers  and 
allow  the  defendants  to  answer,  if  they  are  so  advised,  and  to  otherwise 
proceed  in  said  cases  in  conformity  to  the  views  herein  stated. 
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BRYANT  et  al.  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    March  24,  1919.) 

No.  3250. 

!•  Indictment  and  Information  ^=»87(7) — Time  of  Offense— Certainty. 

Indictment  for  seditious  conspiracy,  alleging  commission  of  offense  "on 
or  about  April  5,  1917,"  is  sufficiently  definite  in  respect  of  time. 

2.  Criminal  Law  ^=»1186(4) — Appeal— Harmless  Error— Indefiniteness  of 
Indictment. 

Any  imperfection  in  indictment  as  to  definiteness  of  averment  of  time 
of  commission  of  offense  is  cured  by  Rev.  St.  §  1025  (Comp.  St.  8  1691). 

8.  Indictment  and  Information  ^=>125(5^) — Duplicitt— Conspiracy. 

Indictment  charging  conspiracy  to  overthrow  and  destroy  government 
and  to  levy  war  against  it  is  not  duplicltous;  conspiracy  being  the  gist 
of  the  offense,  and  but  one  being  charged. 

4.  CJRiMiNAL  Law  ^=>369(2) — Evidence— Showing  Other  Crime. 

Facts  material  to  show  the  offense  In  issue  are  not  incompetent,  be- 
cause lending  to  prove  an  independent  crhne. 

5.  Criminal  Law  ^=»824(8) — Limiting  Effect  of  Evidence— Necessity  or 

Request. 

To  put  the  court  in  error  in  not  limiting  effect  of  evidence  admissible 
against  one  of  the  defendants,  request  by  the  others  that  this  be  done  is 
necessary. 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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6.  Criminal  Law  ^s»1169(7) — ^Habmless  Ebbok— Admission  of  Evidence. 

Admission  of  declaration  of  one  of  defendants  tried  for  ccmsplracy 
could  not  have  injured  the  others,  the  Jury  being  charged  to  consider  dec- 
larations of  a  defendant  only  against  liimself  or  codefendants  who  were 
present  and  heard  them,  unless  a  conspiracy  between  him  and  the  others 
was  found;  and  he  being  acquitted  necessarily  involving  a  finding'  that 
he  did  not  conspire  with  the  others. 

7.  Criminal  JjAW  ^=>3d3(l) — Pbivileoe  or  Accused— Secondabt  Evidence. 

The  constitutional  guaranty  against  compeUlng  defendants  to  be  wit- 
nesses against  themselves  does  not  go  to  the  extent  of  preventing  the 
government  from  proving  by  secondary  evidence  the  contents  of  a  docu- 
ment it  cannot  produce,  because  in  a  defendant's  possession. 

8.  Cbiminai,  Law   ^=»402(2)— Secondary   Evidence— Letters   in   Defend- 

ant's Possession— Demand. 

Tracing  letters  into  defendant's  possession  authorizes  the  government 
to  Introduce  secondary  evidence  of  their  contents,  without  a  demand  for 
their  production,  especially  where  defendants  testify  to  their  destruction. 

9.  Witnesses  ^=»360 — Impeachment— Rebuttal. 

In  rebuttal  of  evidence  of  conviction  of  government  witness,  shown 
by  defendants  for  purpose  of  impeachment,  his  pardon  is  competent. 

10.  Criminal  Law  ^=»11G9(6) — Harmless  Error— Admission  of  Evidence. 

No  harm  was  done  by  admission  of  government  evidence;  all  the  de- 
fendants affected  thereby  having  been  acquitted. 

U.  Criminal  Law  ^=»877 — Inconsistent  Acquittals  and  Convictions. 

It  is  no  ground  for  setting  aside  a  conviction  of  certain  defendants  of 
conspiracy  that  the  evidence  may  b|p  equally  strong  against  others  who 
were  acquitted. 

12.  Conspiracy  ^=>43(12) — Variance— Number  of  Conspirators. 

It  Is  only  necessary  to  show  conspiracy  between  two  or  more  of  all 
those  charged  with  conspiracy  to  warrant  conviction  of  those  shown  to 
have  conspired. 

13.  Conspiracy  ^=>28 — Illegality- Inception  Before  Statute. 

A  conspiracy  against  enforcement  of  the  Draft  Law,  entered  into  be- 
fore its  passage,  continuing  up  to  and  after  the  time  it  became  effective, 
then  became  illegal,  even  If  It  was  not  before. 

14.  Conspiracy  ^==>28 — To  Overthrow  Government. 

Though  the  si)ecific  object  of  the  conspirators  was  to  prevent  enforce- 
ment of  the  Draft  Law,  if  to  attain  that  object  an  attempt  was  to  be 
made,  if  necessary,  to  supplant  the  administration  with  a  provisional 
government,  the  conspiracy  was  to  destroy  or  overthrow  the  government, 
In  violation  of  Penal  Code,  §  6  (Comp.  St.  §  10170). 

15.  Conspiracy  ^=>28— To  Levy  War. 

It  is  a  conspiracy  to  commit  treason  by  levying  war  against  the  United 
States,  to  conspire  to  prevent  altogether  the  enforcement  of  a  statute 
thereof. 

16.  Conspiracy  ^s»27 — ^Against  Government— Overt  Act. 

An  overt  act  is  not  necessary  for  conviction,  under  Penal  Code,  S  6 
(Comp.  St.  8  10170),  of  conspiracy  to  destroy  or  overthrow  the  govern- 
ment, or  to  wage  war  against  the  United  States. 

17.  Conspiracy  ^=»47 — ^To  Resist  Law— Genebalitt— Evidence. 

Relative  to  necessity  of  resistance  of  a  law  t)elng  general,  that  a  con- 
spiracy to  resist  It  shall  constitute  one  to  destroy  or  overthrow  the 
government,  or  to  wage  war  against  the  United  States,  evidence  held 
sufficient  to  show  conspiracy  of  defendants  to  prevent  enforcement  of 
conscription  under  the  Selective  Service  Act  (Comp.  St.  1918,  §§  2(M4a- 
2044k)  all  over  the  United  States,  not  alone  In  their  individual  cases. 

^s»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 


420  168  C.  C.  A.  REPORTS 

18.  CJoNSPiBACT  ^s»48— Against  Govebnment— Question  ix)b  Jury. 

Eridence  held  sufflci^it  to  make  It  a  jury  question  whether  defendants 
conspired  to  overthrow  and  destroy  the  government  and  to  levy  war 
against  the  United  States. 

19.  CoNSPuucT  ^s»43(12) — ^Vamanck— Objects  of  Conspibact. 

Though  Indictment  under  Penal  Odde,  f  6  (Comp.  St.  8  10170),  charges 
conspiracy  to  overthrow  and  destroy  the  government  and  to  wage  war 
against  the  United  States,  It  Is  enough  to  establish  either. 

20.  Gbiminal  liAW  ^=»377 — Evidence— Dbito^dant's  Good  Chabactbb— Lim- 
it OF  Time. 

Proof  of  good  character  of  defendants  as  to  being  law-abiding  citizens 
may  be  limited  to  the  date  of  the  alleged  commission  of  the  offense. 

21.  Coubts  ^=»337 — Fbdebal  Coubts— Following  State  Pbactice — ^In  Cbim- 
inal  Mattebs. 

Federal  courts  do  not  follow  practice  of  the  courts  of  the  states  In 
which  they  sit.  In  criminal  matters,  and  need  not  permit  argument  to  fol- 
low charge  in  conformity  to  state  practice. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas ;  George  W.  Jack,  Judge. 

G.  T.  Bryant,  Z.  L.  Risley,  and  S.  J.  Powell  were  convicted  of  viola- 
tion of  Penal  Code,  §  6,  and  they  bring  error.    AflSrmed. 

See,  also,  245  Fed.  682. 

WilUam  H.  Atwell,  of  Dallas,  Tex.  (C.  Nugjent,  o£  Hanalin,  Tex., 
on  the  brief),  for  plaintiflfs  in  error. 

W.  M.  Odell,  U.  S.  Atty.,  of  Ft.  Worth,  Tex.  (William  E.  Alien, 
Asst.  U.  S.  Atty.,  of  Dallas,  Tex.,  on  the  brief),  for  the  United  States. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge.  The  plaintiffs  in  error  were  indicted, 
tried,  and  convicted  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Texas  for  an  alleged  conspiracy  to  overthrow, 
put  down,  and  destroy  by  force  the  government  of  the  United  States 
and  to  levy  war  against  them.  The  indictment  included  originally  55 
defendants  and  8  counts.  A  verdict  of  guilty  was  returned  against 
the  3  plaintiffs  in  error  only  of  all  those  originally  indicted,  and 
fixed  their  guilt  under  the  first  count  of  the  indictment  atone.  This 
count  charged  the  plaintiffs  in  error  with  a  violation  of  section  6  of 
the  Penal  Code  of  the  United  States  (Act  March  4,  1909,  c.  321,  35 
Stat.  1089  [Comp.  St.  §  10170]),  by  conspiring  to  overthrow,  put 
down,  and  destroy  by  force  the  government  of  the  United  States  and 
to  levy  war  against  them.  That  section  provides,  among  other 
things,  that  if  two  or  more  persons  in  any  state  or  territory,  or  in 
any  place  subject  to  the  jurisdiction  of  the  United  States,  conspire 
to  overthrow,  put  down,  or  destroy  by  force  the  government  of  the 
United  States,  or  to  levy  war  against  them,  they  shall  each  be  fined 
not  more  than  $5,000,  or  imprisoned  not  more  than  6  years,  or  both. 
No  overt  act  is  required  to  complete  the  offense  created  by  this 
section. 

The  plaintiffs  in  error  were  officials  of  a  secret  organization  called 
the  Farmers'  and  Laborers'  Protective  Association,  which  was  or- 

^=»For  oUier  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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ganized  in  Texas  in  the  year  1914  or  1915,  and  it  was  in  connecticti 
with  their  activities  as  officials  of  this  organization  that  the  charges 
were  preferred.  The  contention  of  the  government  is  that  the  plaintiffs 
in  error,  together  with  the  defendants  jointly  indicted,  who  were 
acquitted,  and  others  not  indicted,  formed  a  conspiracy  to  prevent 
the  enforcement  of  any  conscription  law  that  might  be  passed  by 
Congress,  and  to  overthrow  the  government  of  the  United  States, 
in  the  event  such  a  law  was  enacted  and  sought  by  the  government 
to  be  enforced. 

The  government  contends  that,  to  accomplish  the  result  of  the  con- 
spiracy, the  conspirators  created  or  used  the  machinery  of  the  organi- 
zation named  and  its  membership,  and  that,  whatever  might  be  said 
of  the  guilt  of  the  members  of  the  association  other  than  the  three 
plaintiffs  in  error,  the  evidence,  as  to  them,  satisfied  the  jury,  and 
was  sufficient  for  that  purpose,  that  they  did  conspire  to  overthrow 
the  government  and  levy  war  against  it,  if  conscription  was  attempted 
by  it  to  be  enforced;  that  the  plaintiffs  in  error  introduced  and 
urged  in  the  conventions  of  the  association  the  adoption  of  resolu- 
tions looking  to  that  end;  urged  the  procuring  by  the  members  of 
high-power  rifles,  in  anticipation  of  forcible  resistance  to  conscrip- 
tion, if  it  became  necessary,  and  the  sending  of  delegates  to  the  ad- 
joining state  of  Oklahoma  to  secure  the  co-operation  of  such  organ- 
izations as  the  Working  Class  Union  and  the  Industrial  Workers  of 
the  World  in  this  intended  purpose;  that  they  urged  upon  the  local 
lodges  of  their  own  organization  and  their  members  resistance  to 
conscription  by  force  and  arms,  and  the  procuring  of  arms  to  that 
end;  and  that,  in  obedience  to  such  urging,  members  of  the  organi- 
zation did  actually  procure  rifles,  and  some  few,  after  so  arming 
themselves,  took  a  position  in  a  canyon,  prepared  there  to  offer  re- 
sistance to  the  officers  of  the  government,  if  any  attempt  to  conscript 
them  was  made. 

The  government  contends  that,  but  for  the  timely  interruption  of 
the  conspiracy  by  the  apprehension  of  its  leaders,  actual  resistance 
would  have  come  about.  The  greater  part  of  the  evidence  relied 
upon  by  the  government  to  establish  the  conspiracy  related  to  facts 
which  occurred  before  the  passage  of  the  Selective  Draft  Act. 

The  defendants,  in  the  District  Court,  admitting  the  organization 
of  the  Farmers'  &  Laborers'  Protective  Association  and  their 
membership  therein,  denied  that  it  or  its  members  entertained  any 
treasonable  designs  against  the  United  States  government,  and  as- 
serted that  its  object  was  to  benefit  the  working  and  farming  classes 
by  the  use  of  co-operative  stores  and  other  lawful  methods.  The 
trial  consumed  many  weeks,  and  the  evidence  is  so  voluminous  as 
to  make  a  narrative  of  it,  in  even  a  condensed  form,  impracticable  in 
an  opinion.  It  suffices  to  say  that,  at  least  as  to  the  plaintiffs  in  error 
and  some  of  the  other  defendants,  there  was  substantial  evidence  that 
they  designed  something  more  than  an  innocent  association  of  work- 
ingmen  and  farmers  to  profit  by  co-operation  in  lawful  ways,  and 
that  they  combined  with  the  purpose  to  produce  among  the  members 
an  uprising  against  any  enforcement  of  any  conscription  or  draft  law 
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tliat  might  be  enacted,  and  to  prevent  such  enforcement,  by  violence, 
if  necessary. 

[1-3]  The  plaintiffs  in  error  question  the  sufficiency  of  the  in- 
dictment, under  which  they  were  convicted,  upon  two  g^otmds.  The 
first  count  of  the  indictment,  on  which  alone  a  conviction  was  had, 
is  only  to  be  considered.  It  is  contended  that  the  averment  of  the 
date  of  the  commission  of  the  offense  is  not  alleged  with  sufficient 
certainty  in  this  count.  The  averment  is  that  it  was  committed  "on 
or  about  the  5th  day  of  April  1917."  The  indictment  was  sufficiently 
definite  in  respect  of  time,  and  any  imperfection  in  this  respect  is  cured 
by  section  1025,  Revised  Statutes  (Comp.  St.  §  1691).  United  States 
V.  McKinley  (C.  C.)  127  Fed.  168;  United  States  v.  Lair,  195  Fed. 
47,  115  C.  C.  A.  49;  United  States  v.  Aviles  (D.  C.)  222  Fed.  474. 

The  plaintiffs  in  error  further  criticize  the  first  count  of  the  indict- 
ment upon  the  ground  that  it  is  duplicitous,  in  charging  separate  of- 
fenses in  the  same  count.  The  count  charges  but  one  conspiracy, 
though  its  purposes  were  more  than  one.  Conceding  that  to  over- 
throw and  destroy  the  government  is  a  separate  offense  from  levying 
war  against  it,  it  does  not  follow  that  a  conspiracy  to  do  both  con- 
stitutes more  than  one  offense.  The  conspiracy  is  the  gist  of  the  of- 
fense, and  but  one  is  charged.  The  offense  itself  is  therefore  single. 
John  Gund  Brewing  Co.  v.  United  States,  206  Fed.  386,  124  C.  C.  A. 
268,  and  cases  cited ;  United  States  v.  Aczel  (D.  C.)  219  Fed.  917. 

[4]  The  plaintiffs  in  error  complain  of  the  admission,  over  their 
objection,  of  evidence  tending  to  show  facts  which  would  constitute 
crimes  against  the  state,  or  the  United  Sates,  different  from  the 
accusation  for  which  they  were  being  tried.  It  is  true  that  the  law 
does  not  permit  one  crime  to  be  proved  in  order  to  raise  the  probabil- 
ity that  another  has  been  committed.  If,  however,  the  facts  which 
tend  to  show  the  independent  crime  are  also  material  to  show  ihe 
offense  being  tried,  they  do  not  become  incompetent  because  they 
tend  to  prove  the  commission  of  an  independent  crime.  The  evidence 
objected  to  was  pertinent  to  establish  the  existence  of  the  conspiracy 
relied  upon  by  the  government,  and  was  properly  admitted.  The 
court  instructed  the  jury  as  to  the  only  legitimate  effect  of  the  evi- 
dence.   Jones  V.  United  States,  179  Fed.  584,  103  C.  C.  A.  142. 

[5,  6]  The  plaintiffs  in  error  complain  of  the  admission  in  evidence 
of  an  alleged  statement  testified  to  by  the  government  witness  Wil- 
liams to  have  been  made  by  their  codefendant,  Bergfeldt,  who  was  ac- 
quitted, that  he  had  papers  in  his  possession  that  might  put  him  in 
the  penitentiary  if  it  were  known.  The  admissibility  of  this  state- 
ment, as  against  the  defendant  who  made  it,  is  clear.  If  admissible  as 
to  Bergfeldt,  the  other  defendants  should  have  requested  that  its  ef- 
fect be  limited  to  Bergfeldt,  in  order  to  put  the  court  in  error  for 
not  so  limiting  it.  However,  Bergfeldt  was  acquitted,  and,  in  order  to 
reach  that  result,  the  jury  must  have  found  that  he  did  not  conspire 
with  any  of  the  plaintiffs  in  error,  for  the  indictment  charged  no  other 
offense  against  him.  The  court  did  charge  the  jury  that  they  should 
consider  declarations  of  defendants  only  against  themselves,  or  those 
of  their  codefendants  who  were  shown  to  have  been  present  and  to 
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have  heard  them,  unless  they  first  found  a  conspiracy  to  have  existed 
between  the  defendant  making  the  declaration  and  those  against  whom 
it  was  asked  to  be  considered.  The  jury,  therefore,  as  they  were 
instructed,  must  have  considered  the  statement  objected  to  against 
Bergfeldt  only,  since  they  found  the  plaintiffs  in  error  had  not  con- 
spired with  him,  by  their  verdict  of  acquittal.  Its  admission,  there- 
fore, worked  no  injury  to  the  plaintiffs  in  error. 

[7,8]  The  plaintiffs  in  error  complain  that  they  were  compelled 
to  be  witnesses  against  themselves,  in  violation  of  their  constitutional 
right.  The  contention  is  based  upon  the  action  of  the  District  Judge 
in  permitting  the  government  to  trace  certain  letters  and  documents  to 
the  possession  of  certain  of  the  defendants  on  trial,  and  then  per- 
mitting secondary  and  oral  evidence  of  their  contents  to  be  introduced. 
The  constitutional  guaranty  does  not  go  to  the  extent  of  preventing 
the  government  from  proving  by  secondary  evidence  the  contents  of 
a  document  it  cannot  produce  because  it  is  in  the  possession  of  a 
defendant.  That  fact  authorizes  the  introduction  of  secondary  evi- 
dence, and,  to  lay  a  predicate  for  its  introduction,  the  government  must 
necessarily  establish  to  the  court's  satisfaction  the  possession  of  the 
defendant.  No  demand  for  the  production  of  any  document  was 
made  upon  any  defendant  in  the  presence  of  the  jury.  McKnight  v. 
United  States,  122  Fed.  926,  61  C.  C.  A.  112;  Heinze  v.  United  States, 
181  Fed.  322,  104  C.  C.  A.  510;  Trent  v.  United  States,  228  Fed.  648, 
143  C.  C.  A.  170;  Watlington  v.  United  States,  233  Fed.  247,  147 
C.  C.  A.  253.  The  record  also  shows  that  the  defendants  concerned, 
testifying  in  their  own  behalf,  proved  the  destruction  of  all  the  doc- 
uments, except  a  letter,  which  their  attorney  stated  was  in  his  files, 
and  which  he  stated  he  would  produce,  but  was  unable  thereafter  to 
locate.  The  District  Judge  also  instructed  the  jury  to  disregard  the 
evidence  tracing  the  documents  to  the  possession  of  defendants.  The 
plaintiffs  in  error's  rights  were  fully  protected. 

[9,  10]  The  plaintiffs  in  error  also  complain  of  the  admission  of 
the  evidence  of  a  pardon  granted  to  the  government  witness  Garner 
by  the  Governor  of  Texas.  The  defendants  sought  to  impeach  the 
evidence  of  Garner  by  showing  his  conviction  and  sentence  to  the 
state  penitentiary  on  a  charge  of  robbery.  In  explanation  the  witness 
Gamer  testified,  without  objection,  to  the  facts  attending  the  securing 
of  his  pardon.  The  objection  was  made  to  the  pardon  itself.  We 
think  it  was  competent  in  rebuttal  of  the  evidence  of  conviction.  As 
the  defendants  who  were  alone  affected  by  Gamer's  evidence  were 
all  acquitted,  no  harm  was  done  by  its  admission,  in  any  event. 

The  plaintiffs  in  error  demurred  to  the  government's  evidence,  and 
also  requested  an  instruction  directing  their  acquittal,  upon  the  close 
of  all  the  evidence.  The  evidence  is  too  extensive  to  abstract  or  an- 
alyze* There  was  evidence  sufficient  to  justify  the  jury  in  determin- 
ing that  the  plaintiffs  in  error,  together  with  other  of  the  defendants, 
not  convicted,  but  apparently.no  less  guilty,  were  active  m  their  op- 
position to  the  conscription  of  citizens  of  the  United  States  to  take 
part  in  foreign  wars.  This  opposition  began  in  the  organization  of 
which  plaintiffs  in  error  were  officers  prior  to  the  date  of  what  is 
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called  the  first  Cisco  convention  in  February,  1917.  At  that  con- 
vention a  resolution,  called  the  Haskell  county  resolution,  was  passed. 
In  its  original  shape  it  contained  these  words : 

''And  we  oppose  the  United  States  government  in  tlie  prosecution  of  a 
foreign  war." 

Upon  the  suggestion  that  this  might  be  treasonable,  it  was  amended, 
after  adoption,  by  substituting  for  the  words  "United  States  gov- 
ernment" the  words  "capitalistic  classes."  This  resolution  had  been 
previously  adopted  in  its  original  form  by  local  and  county  lodges  in 
Haskell  county.  In  May,  1917,  a  second  state  convention  of  the 
order  was  called  and  assembled  at  Cisco.  One  of  the  purposes  for 
which  this  convention  was  called  was  to  discuss  the  question  of  con- 
scription. At  this  convention  a  committee  on  resolutions  was  selected 
by  the  plaintiff  in  error  Risley,  who  was  president  of  the  order.  It 
was  open  to  inference  that  a  majority  of  this  committee  were  known 
to  Risley  to  be  men  of  radical  views.  The  evidence  tended  to  show 
that  Risley  suggested  to  the  committee  that  the  radical  report  be  made 
the  majority  report,  and  it  was  so  presented  to  the  convention.  It  is 
true  that  Risley  testifies  his  purpose  in  making  the  suggestion  was 
to  procure  the  defeat  of  the  majority  rejMDrt  on  the  floor  of  the  con- 
vention. His  good  faith  in  this  respect  was  for  the  jury,  and  it  prob- 
ably decided  that  question  adversely  to  him.  The  minority  report 
was  the  one  adopted  by  the  convention.  It  is  a  matter  of  fair  infer- 
ence, however,  that  the  conservative  action  of  the  convention  was 
distasteful  to  the  leaders  of  the  order,  and  that  they  did  not  ac- 
quiesce in  it,  but  immediately  took  steps  to  continue  the  agitation  for 
radical  and  violent  measures  against  conscription.  The  first  was 
the  selection  of  the  radical  majority  of  the  resolutions  committee  as 
delegates  to  go  to  Oklahoma  to  seek  the  co-operation  of  the  radical 
organizations  there  operating. 

The  failure  of  the  radical  majority  resolution  of  adoption  by  the 
convention  would  indicate  that  the  order  was  not  willing  to  adopt 
violent  measures,  and  if  the  conspiracy  charged  had  been  coextensive 
with  the  membership  of  the  order,  or  a  majority  thereof,  it  might  have 
been  fatal  to  the  government's  contention.  The  conspiracy  charged 
was  not  necessarily  so  broad.  It  might  include  any  part  of  the  mem- 
bership, though  less  than  a  controlling  majority.  The  jury  acquitted 
all  but  the  three  plaintiffs  in  error,  and,  by  so  doing,  found  against  the 
conspiracy,  so  far  as  its  scope  included  the  order  as  an  organization, 
only  implicating  its  officers.  The  fair  inference  to  be  drawn  from 
the  verdict  is  that  the  jury  believed  that  the  plaintiffs  in  error  had 
formed  an  inner  conspiracy,  the  purpose  of  which  was  to  use  the  ma- 
chinery of  the  order  to  resist  any  draft  law  that  might  be  enacted, 
even  to  the  extent  of  overthrowing  the  government,  if  necessary,  and 
to  accomplish  this  by  overcoming  the  conservatism  of  the  majority 
and  committing  them  to  their  own  views.  A  tendency  of  the  evidence, 
if  believed,  would  authorize  a  finding  that  certain  of  the  members  of 
the  organization,  including  plaintiffs  in  error,  were  not  dissuaded  from 
such  action  by  the  adverse  vote  on  the  majority  resolution,  but  agreed 
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to  continue  agitation  to  accomplish,  through  the  organization,  violent 
opposition  to  the  government,,  in  the  event  it  should  attempt  to  en- 
force conscription.  The  evidence  tends  to  show  that  these  members 
considered  that  such  action  was  to  be  deferred  only  until  co-operation 
with  other  kindred  orders  could  be  obtained,  and  their  power  so 
strengthened.  The  report  of  the  delegates,  on  their  return  from 
Oklahoma,  of  the  impracticability  of  such  co-operation,  was  not  ac- 
cepted as  final,  since,  after  their  return  and  report,  the  letter  to  the 
local  lodges  signed  by  the  plaintiff  in  error  Powell  clearly  indicates  the 
continuance  of  the  opposition  to  conscription,  even  up  to  the  day  of 
the  enactment  of  the  Selective  Draft  Law. 

The  evidence  also  tends  to  show  that,  after  the  adjournment  of  the 
Cisco  convention  in  May,  forcible  opposition  to  conscription  contin- 
ued to  be  advocated  in  the  locals;  that  high-power  guns  were  pro- 
cured by  members  in  response  to  urging  by  leaders,  to  be  used  in 
resisting  conscription;  and  that  certain  members,  armed  to  resist, 
left  their  homes  and  took  position  in  a  canyon,  to  resist  the  conscrip- 
tion officers.  The  record  tends  to  show  that  the  conspiracy  continued 
to  progress  until  it  was  interrupted  by  the  indictment  and  arrest  of 
certain  of  the  defendants,  on  and  after  May  18,  1917,  the  date  of 
the  enactment  of  the  selective  draft  act  (Act  May  18,  1917,  c.  IS,  40 
Stat.  76  [Comp.  St.  1918,  §§  2044a-2044k]).  There  is  evidence,  aside 
from  the  official  connection  of  the  three  plaintiffs  in  error,  tending 
to  connect  them  with  such  an  inner  conspiracy.  Powell's  letter  to 
the  locals,  dated  May  16  or  18,  attached  to  which  was  a  petition  in 
opposition  to  conscription,  to  be  signed  by  the  members,  is  some  evi- 
dence of  his  connection,  and  that  it  continued  up  to  the  date  of  the 
enactment  of  the  law.  Risley's  conduct,  as  presiding  officer,  at  the 
second  Cisco  convention,  was,  of  itself,  evidence  tending  to  show 
his  connection,  if  the  jury  believed  from  it  that  he  then  advocated  the 
adoption  of  the  majority  resolution,  and  it  was  open  to  them  to  so 
find.  Bryant's  utterances  in  the  locals  in  the  course  of  his  position 
as  organizer  was  evidence  of  his  connection,  the  sufficiency  of  which 
was  for  the  jury  to  determine.  The  record  contains  other  evidence 
to  the  same  effect. 

[11, 12]  The  fact,  if  it  be  a  fact,  that  codefendants  of  the  plaintiffs 
in  error,  against  whom  the  evidence  was  equally  persuasive,  were 
acquitted  by  the  jury,  is  no  reason  for  setting  aside  the  judgment  of 
conviction  against  plaintiffs  in  error.  It  was  necessary  for  the  gov- 
ernment to  go  no  further  than  to  establish  a  conspiracy  as  against 
any  two  or  more  of  the  defendants  on  trial.  The  organization  was 
not  on  trial,  but  certain  of  its  members,  and  a  conspiracy  of  the  kind 
charged,  proven  between  any  two  of  its  members,  as  individuals,  an- 
swered the  requisition  of  the  indictment. 

The  plaintiffs  in  error  contend  that  a  conspiracy  to  resist  the  en- 
forcement of  anticipated  conscription  was  not  forbidden  by  law:  (1) 
Because  the  law  was  not  in  effect  when  the  conspiracy  was  formed ; 
(2)  because  it  was  not  shown  by  the  evidence  to  be  a  conspiracy  to  levy 
war  against  or  overthrow  the  government  of  the  United  States,  as 
charged  in  the  first  count  of  the  indictment;    and  (3)  because  the 
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evidence  showed  merely  individual  resistance,  and  not  a  general  plan 
to  prevent  the  enforcement  of  the  draft  law. 

[13]  1.  We  are  not  prepared  to  say  that  a  conspiracy  to  prevent 
the  general  enforcement  of  a  law,  formed  in  advance  of  its  enactment, 
cannot  become  illegal  unless  and  until  it  is  enacted.  The  threat  im- 
plied in  the  conspiracy  may  operate  to  prevent  the  enactment  of  the 
law,  and  so  interfere  with  an  operation  of  the  government  as  much 
as  would  an  attempt  to  prevent  its  enforcement  when  enacted.  The 
purposes  of  this  case  do  not  require  a  decision  of  that  question.  The 
Selective  Draft  Law  was  enacted.  A  conspiracy  aimed  at  its  enforce- 
ment, though  entered  into  before  its  passage,  would  become  illegal, 
upon  its  passage,  if  it  was  not  before  so.  Otherwise  the  government 
would  have  no  redress  against  preparation  by  force  and  arms  to 
resist  the  enforcement  of  a  proposed  law  until  after  its  passage,  when 
it  might  well  be  too  late.  Unless  such  a  conspiracy  is  shown  to  have 
been  abandoned  before  the  law  against  which  it  is  aimed  takes  effect, 
it  would  be  none  the  less  punishable  because  entered  into  in  advance 
of  the  passage  of  the  law.  In  this  case  the  jury  might  well  have  in- 
ferred from  the  evidence  that  the  conspiracy,  though  formed  be- 
fore May  18,  1917,  the  date  of  the  enactment  of  the  Selective  Service 
Law,  continued  up  to  and  after  that  date,  and  was  only  interrupted 
then  by  the  interposition  of  the  government  and  the  arrest  and  in- 
dictment of  the  alleged  conspirators. 

[14-16]  2.  The  plaintiffs  in  error  contend  that,  if  a  conspiracy  is 
proven  by  the  evidence  in  the  record,  it  is  not  a  conspiracy  to  levy 
war,  or  to  destroy  or  overthrow  the  government,  and  so  not  the  con- 
spiracy charged  in  the  first  count  of  the  indictment,  on  which  alone 
conviction  was  had.  The  motive  of  the  conspirators  does  not  neces- 
sarily determine  the  character  of  the  conspiracy.  Their  object  may 
have  been  to  prevent  the  enforcement  of  a  specific  law.  If,  to  attain 
that  object,  they  conspire  to  overthrow  or  destroy  the  government, 
as  a  means  to  that  end.  the  conspiracy  is  one  to  destroy  or  overthrow 
the  government.  There  is  evidence  in  the  record  tending  to  show 
that,  to  defeat  conscription,  if  necessary,  an  attempt  was  to  be  made 
to  supplant  the  administration  by  a  provisional  government.  If  the 
jury  so  found,  a  conspiracy  to  destroy  or  overthrow  the  government 
would  be  proven.  The  evidence  also  tended  to  show  that  there  was  a 
conspiracy  to  prevent  the  enforcement  of  conscription  and  the  act  of 
Congress  providing  for  the  selective  draft.  A  conspiracy  to  prevent 
altogether  the  enforcement  of  a  statute  of  the  United  States  has  been 
held  to  be  a  conspiracy  to  commit  treason  by  levying  war  against  the 
United  States.  In  the  case  of  United  States  v.  Fries,  Fed.  Cas.  No. 
5,127,  Circuit  Judge  Chase,  speaking  for  the  Circuit  Court,  said,  in 
charging  the  jury: 

"The  court  are  of  opinion  that,  if  a  body  of  people  conspire  and  meditate 
an  insurrection,  to  resist  or  oppose  the  execution  of  any  statute  of  the  United 
States  by  force,  they  are  only  guilty  of  a  high  misdemeanor,  but  if  they 
proceed  to  carry  such  intention  into  execution  by  force,  they  are  guilty  of 
the  treason  of  levying  war ;  and  the  quantum  of  the  force  employed  neither 
lessens  nor  Increases  the  crime — whether  by  100  or  by  1,000  p«)r8on8  is 
wholly  immateriaL" 
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This  extract  was  quoted  with  apparent  approval  by  Chief  Justice 
Marshall  in  the  opinion  of  the  Supreme  Court  in  the  case  of  Ex  parte 
Bollman,  4  Cranch,  75,  127,  2  L.  Ed.  554.  In  the  case  of  United  States 
V.  Mitchell,  2  Dall.  348,  355,  1  L.  Ed.  410,  Justice  Paterson,  in  charg- 
ing the  jury,  said: 

•*The  first  question  to  be  considered  Is:  What  was  the  general  object  of  the 
Insurrection?  If  Its  object  was  to  suppress  the  excise  offices,  and  to  pre- 
vent the  execution  of  an  act  of  Congress,  by  force  and  intimidation,  the 
offense,  in  legal  estimation,  is  high  treason;  it  is  an  usurpation  of  the  au- 
thority of  government;  it  is  high  treason,  by  levying  of  war." 

In  charging  the  grand  jury  in  the  Fries  Case,  Circuit  Judge  Iredell 
defined  treason  by  levying  war  as  follows : 

"But  I  think  I  am  warranted  in  saying,  that  if,  in  the  case  of  the  in- 
surgents who  may  come  under  your  consideration,  the  intention  was  to 
prevent  by  force  of  arms  the  execution  of  any  act  of  the  Congress  of  the 
United  States  altogether  (as,  for  instance,  the  land  tax  act,  the  object  of 
their  opposition),  any  forcible  opposition  calculated  to  carry  that  intention 
into  effect  was  a  levying  of  war  against  the  United  States,  and  of  course 
an  act  of  treason." 

The  opinions  of  Judges  Paterson  and  Iredell  are  referred  to  ap- 
provingly by  Chief  Justice  Marshall  in  the  case  of  Ex  parte  Bollman. 
It  is  true  that,  in  order  to  constitute  treason,  as  distinguished  from  a 
treasonable  conspiracy,  an  actual  assemblage  of  men  in  force  is  neces- 
sary, as  was  held  in  Ex  parte  Bollman,  supra,  and  in  United  States 
V.  Burr,  25  Fed.  Cas.  162.  The  plaintiffs  in  error  were,  however, 
indicted  and  convicted  for  a  conspiracy  under  a  statute  not  even  re- 
quiring proof  of  an  overt  act  in  order  to  convict. 

[17-19]  3.  It  is  also  true  that  the  cases  cited  hold  that  the  resist- 
ance or  the  conspiracy  to  resist  the  enforcement  of  the  law  must  be 
general,  and  not  limited  to  a  particular  instance,  or  against  a  par- 
ticular officer,  or  from  a  private  or  personal  motive.  There  is  evi- 
dence, however,  in  the  record,  which,  if  believed  by  the  jury,  was 
sufficient  to  show  a  conspiracy  on  the  part  of  the  plaintiffs  in  error 
to  prevent  the  enforcement  of  conscription  under  the  Selective  Serv- 
ice Act  all  over  the  United  States,  not  alone  in  their  individual  cases. 

We  think  the  record  contains  evidence,  the  sufficiency  of  which 
was  for  the  jury  to  determine,  that  the  plaintiffs  in  error  conspired 
to  overthrow  and  destroy  the  government  of  the  United  States  and 
to  levy  war  against  it,  as  charged  in  the  first  count  of  the  indictment. 
The  government  was  not  required  to  establish  both,  though  both  were 
averred.    It  established  the  conspiracy,  as  alleged,  by  proof  of  either. 

[20]  The  plaintiffs  in  error  complain  because  evidence  as  to  the 
good  character  of  some  of  them  was  limited  to  the  finding  of  the 
indictment.  Proof  of  good  character  as  to  being  law-abiding  citizen? 
might  properly  have  been  limited  to  the  date  of  the  commission  of 
the  offense.  16  Corpus  Juris,  581.  No  restriction,  as  to  date,  was 
placed  upon  evidence  of  reputation  for.  truth  and  veracity  of  those 
def  mdants  who  testified  in  their  own  behalf. 

The  District  Judge  fully  and  fairly  charged  as  to  the  effect  of  evi- 
dence of  good  character,  and  was  justified  in  refusing  the  requested 
instructions  on  this  subject-matter  for  that  reason. 
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[21]  The  federal  courts  do  not  follow  the  practice  of  the  state 
courts  of  the  states  in  which  they  sit,  in  criminal  matters,  and  there 
was  no  obligation  to  permit  argument  to  follow  the  court's  charge  in 
conformity  with  the  Texas  practice. 

The  special  instructions  requested  by  the  defendants  have  been 
examined.  They  were  either  covered  by  the  court's  general  charge,  or 
properly  refused,  because  not  asserting  correct  propositions  of  law, 
or  were  not  applicable  to  the  facts  of  the  case.  The  questions  pre- 
sented by  the  motion  in  arrest  of  judgment  have  been  heretofore  con- 
sidered. 

We  conclude  that  there  is  no  reversible  error  in  the  record,  and 
the  judgment  of  the  District  Court  is  affirmed. 


(257  Fed.  388) 

AUGUST  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  CJlrcult    March  27,  191&) 

No.  5216. 

1.  Criminal  Law  ^=:>450 — Opinion  Evidence — ^Matteb  in  Issue. 

On  trial  of  an  indictment  charging  an  offer  to  bribe  members  of  a  draft 
board  to  exempt  a  person  from  service,  the  understanding  of  such  mem- 
bers as  to  whether  the  words  used  by  defendant  constituted  an  offer  held 
properly  excluded  as  incompetent ;  this  being  the  very  matter  in  issue. 

2.  Criminal  Law   ^=3>1055 — Appeal — ^Disbeoabd   of   Technical  Defects — 

Exceptions  to  Argument. 

Under  Judicial  Code,  |  269,  as  amended  by  Act  Feb.  26,  1919,  that  "on 
the  hearing  of  any  appeal,  certiorari,  writ  of  error  or  motion  for  a  new 
trial,  in  any  case,  civil  or  criminal,  the  court  shall  give  judgment  after  an 
examination  of  the  entire  record  before  the  court  without  regard  to  techni- 
cal errors,  defects  or  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties,"  it  is  the  duty  of  the  Circuit  Court  of  Appeals  to  consider 
prejudicial  remarks  of  counsel,  although  no  exception  was  taken. 

3.  Criminal  Law  ^=»72.S(1)— Improper  Argument  of  Counsel. 

Argument  of  counsel  for  the  government  in  a  prosecution  for  offering  to 
bribe  member  of  draft  board,  refening  to  the  war  with  Germany,  etc.,  held 
to  contain  such  an  appeal  to  prejudices  of  the  jurors  as  was  likdiy  to 
prevent  a  fair  consideration  of  the  issues. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri;   Arba  S.  Van  Valkenburgh,  Judge. 

Criminal  prosecution  by  the  United  States  against  Albert  J.  August. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

John  G.  Parkinson,  of  St.  Joseph,  Mo.  (Benjamin  Phillip  and  James 
W.  Mytton,  both  of  St.  Joseph,  Mo.,  on  the  brief),  for  plaintiff  in  er- 
ror. 

E.  B.  Silvers,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.  (Francis  M. 
Wilson,  U.  S.  Atty.,  of  Kansas  City,  Mo.,  on  the  brief),  for  the  Unit- 
ed States. 

Before  HOOK  and  CARLAND.  Circuit  Judges,  and  AMIDON, 
District  Judge. 

^s»For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  4  iDdezes 
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GARLAND,  Circuit  Judge.  The  plaintiff  in  error,  hereinafter  call- 
ed defendant,  was  jointly  indicted  with  one  Kalis  for  violating  section 
39  of  the  federal  Penal  Code  (Act  March  4,  1909,  c.  321,  35  Stat. 
1096  [Comp.  St.  §  10203]).  The  indictment  was  in  two  counts.  The 
first  count  charged,  among  other  things,  that  the  defendant  did  unlaw- 
fully, willfully,  knowingly,  corruptly,  and  feloniously  offer  the  sum 
and  amount  of  $500,  the  exact  description  of  which  was  unknown  to 
the  grand  jury,  to  one  Walter  P.  Fulkerson,  a  member  and  chairman  of 
the  local  board  known  and  designated  as  the  "Local  Board  for  Division 
No.  3,  City  of  St.  Joseph,  State  of  Missouri,"  with  the  corrupt  intent 
and  purpose  to  influence  the  decision  and  action  of  Fulkerson  as  chair- 
man and  member  of  said  board  in  relation  to  the  making  of  a  physical 
examination  of  said  Kalis  and  in  passing  upon  and  determining  his 
physical  qualifications  for  the  military  service  of  the  United  States. 
The  second  count  was  in  the  same  language,  except  the  person  to  whom 
the  $500  was  alleged  to  have  been  offered  was  one  Walter  L.  Mack, 
a  member  and  clerk  of  the  above  board.  A  trial  on  this  indictment  re- 
sulted in  the  acquittal  of  Kalis  and  the  conviction  of  the  defendant. 
From  a  judgment  imposing  a  fine  and  imprisonment  in  the  peniten- 
tiary, the  case  is  here  for  review. 

[1]  To  sustain  the  case  of  the  prosecution,  two  separate  conversa- 
tions had  by  the  defendant  with  Fulkerson  and  Mack  were  given  in 
evidence.  The  conversation  with  the  former,  as  testified  to  by  him, 
was  as  follows: 

"Well,  Mr.  August  came  up  about — I  think  about  6  o'clock  in  the  evening, 
and  I  had  just  gotten  home  from  the  Exemption  Board,  and  ho  drove  up  and 
got  out  of  his  ear  and  came  up  the  steps.  I  turned  around.  I  saw  him  getting 
out  of  his  car,  and  I  turned  around  to  meet  him ;  so  I  walked  down  the  steps 
and  he  came  up  the  steps.  I  live  on  a  terrace  probably  10  or  12  steps  high ; 
and  we  met  and  probably  shook  hands.  I  don't  remember  whether  we  did  that 
or  not ;  but  Mr.  August  just  said — he  says,  *W.  P./  he  says,  'How  can  we  get 
this  boy  off?*  And  I  had  in  mind  his  son.  I  said,  'What  boy  do  you  refer  to? 
or  *What  boy  are  you  talking  about?*  something  like  that,  and  he  said,  *Why, 
Ike  Kalis.'  He  says,  'You  know  Ike.*  And  about  that  time  Ike  hollered  at  me. 
Ike  was  either  in  the  car,  or  getting  out  of  the  ear,  just  down  below.  Ike  hol- 
lered at  me,  and  then  I  recognized  him,  and  A.  J.  told  me  it  was  Joe's  brother, 
and  I  said,  'Well,  I  remember  him  now.'  And  I  told  him  I  didn't  know  of 
any  way  to  get  Ike  off.  I  said  I  didn't  know  of  any  way  to  get  Ike  off,  if  he 
is  eligible  to  go;  and  he  said,  'Well,  he  saw' — ^he  says,  *I  just  can't  afford  to 
have  this  boy  go,  it'll  ruin  his  business.'  I  thing  he  mentioned,  'It  will  kill  his 
old  father — going  to  ruin  his  business,*  and  he  says,  'I  can't — Just  can't  af- 
ford to  have  this  boy  go;  I  must  get  this  boy  off  some  way' — something 
like  that" 

Counsel  for  the  United  States  then  asked  the  following  questions 
and  the  witness  replied  as  here  stated : 

**Q.  Yes;  well,  for  the  purpose  of  refreshing  your  recollection,  I  will  get 
you  to  state  on  that  occasion  if  Mr.  August  didn't  say  to  you,  *I  would  rather 
give  $500  out  of  my  own  pocket  right  this  minute  than  to  lose  this  boy.'  A. 
Well,  substantially  that. 

"Q.  Yes ;  you  know  whether  or  not  he  did  say  that,  Mr.  Fulkerson — 'I  would 
rather  give  $500  out  of  my  pocket  right  this  minute  than  to  lose  that  boy?'  A. 
I  think  he  said,  'I  would  rather  lose  $500;'  or  'I  woald  rather  give  $500,  than  to 
see  this  boy  go.  I  would  rather  go  myself  Of  course,  it  has  boen  a  good 
while  ago  for  me  to  say  he  said,  'Right  this  minute;'  I  don't  know  that  he 
raid  that    The  idea  was  that  he  didn't  want  this  boy  to  go. 
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**Q.  Tour  recollection  would  be  probably  better  in  September,  when  the 
grand  Jury  met,  than  after  the  passage  of  this  much  time?    A.  Yes. 

"Q.  Now,  Mr.  Fulkerson,  I  desire  to  put  this  question  before  you  again — 
If  he  didn't  say  to  you  in  that  conversation,  *I  would  rather  give  $300  out  of 
my  pocket  right  this  minute  tlian  to  lose  that  boy* — if  he  didn't  say  that  to 
you  as  near  as  you  can  recollect?  A.  Well,  he  said  something  like  that ;  yes. 
He  said  he  would  rather  go  himself.  Well,  I  made  fun  of  him,  and  he  said. 
Well,  I  would  rather  go  myself — I  would  rather  than  $500  not  to  see  this 
boy  have  to  go.*  *I  would  rather  than  anything,*  he  says,  *I  can't  afford  to  have 
this  boy  go  ;*  and  I  just  turned  it  off  in  a  joke  with  liim,  and  I  said,  *Why, 
A.  J.,  you  know  you're  getting  too  old  to  go,  and  no  use  talking  that  way/  and 
we  discussed  it  in  this  way." 

On  cross-examination  the  witness  testified : 

"Oh,  he  just  said,  'I  can't  have  this  boy  go.'  He  says,  *I  would  rather  go 
myself — I  would  rather  give  $500  out  of  my  pocket  than  to  see  this  boy  go.' 
X  said,  as  1  have  stated,  'It  is  out  of  the  question  about  you  going  to  war;  you 
<!an't  go  to  war.' 


» »» 


Counsel  for  defendant  then  asked  the  following  questions  on  cross- 
examination  and  they  were  ruled  upon  by  the  trial  court  as  follows : 

"Mr.  Parkinson :  You  never  heard  Mr.  August  at  any  time  say  anything  out 
at  your  home  that  indicated  that  he  liitended  to  corrupt  you,  or  anything  of 
that  kind ;  you  never  heard  him  say  anything  that  Indicated  that? 

"Senator  Wilson:  We  object  to  that,  for  that  is  the  question  to  be  deter- 
mined by  this  jury.    That  is  what  this  lawsuit  is  about ;  what  he  meant  by  it. 

"The  Court:  Sustained. 

"Mr.  Parkinson :  Well,  we  except  to  the  ruling  of  the  court 

"The  Court:  He  may  state  what  was  said,  but  he  can't  give  his  opinion 
about  it. 

"Q.  Well,  Mr.  Fulkerson,  did  you  hear  Mr.  August  say  anything  the  night 
he  was  out  at  your  home  that  would  indicate  to  you  that  he  wanted  to  give 
you  $500  to  do  anything  for  or  against — for  or  against  this  man's  being  taken 
into  the  army  or  being  left  out? 

"Senator  Wilson:   We  object  to  that. 

"The  Court:   Objection  sustained. 

"Mr.  Parkinson :  We  again  except.  We  offer  to  prove  by  this  witness  that 
nothing  was  said  there  that  Indicated  to  him  that  Mr.  August  Intended  to 
brlke  him,  or  offered  to  bribe  him,  or  offered  him  in  any  sense  $500,  or  any- 
thing of  that  kind.  In  the  sense  of  offering  It  to  him,  In  the  sense  of  its  being 
offered  to  him  to  Influence  his  action,  or  anything  of  that  kind. 

"The  Court:  The  offer  Is  rejected,  upon  the  ground  that  the  witness  has 
stated  what  was  said,  and  it  is  for  the  jury  to  determine  what  the  purpose 
was,  and  the  witness  Is  not  entitled  to  state  his  conception  of  It 

"Mr.  Parkinson :  Q.  Mr.  Fulkerson,  did  Mr.  August  offer  you  $500 — ^where  is 
that  indictment — did  Mr.  August  offer  you  $500,  or  any  other  sum  at  your 
home  that  nlpht — offer  to  you — 

"Senator  Wilson :  That  Is  the  same  question  asked  over  again. 

"The  Court:  Well,  the  court  will  permit  whatever  Is  proper  about  that  If 
you  mean  the  tender,  the  physical  tender,  of  money,  If  you  mean  by  that  an 
interpretation  of  what  those  words  meant,  the  court  has  ruled  on  that  If  you 
mean  to  ask  him  whether  he  had  $500  there  which  he  offered  him  physically, 
of  course,  you  may  answer  that.  He  has  already  answered  that,  and  said  he 
did  not. 

"Mr.  Parkinson :  Well,  this  man  has  been  charged  on  a  certain  date  with — 
Mr.  August  has  been  charged  with  offering  him  $500,  and  now  I  want  to  ask 
him  whether  In  the  language  of  the  Indictment  this  Is  the  man — whether  on 
that  night,  or  at  any  other  time,  he  offered  him  $500,  or  any  other  sum. 

"The  Court:  If  you  want  to  put  that  on  that  groimd,  the  ground  of  physical 
offer  of  money ;  that  is,  that  the  money  was  there  which  he  offered — 
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**Mr.  Parkinson  (Interrupting):   No. 

"Tbe  Court:  If  that  is  not  what  you  mean,  then  the  objection  is  sustained. 

"Mr.  Parkinson :   We  exc^t" 


The  conversation  had  with  Mack  as  related  by  him  was  as  follows : 

"So  we  took  a  drink  of  root  beer,  I  believe,  if  I  remember  correctly,  and 
turned  around  and  came  outside  of  the  store,  and  Mr.  August  says,  *Mack,  I 
want  you  to  do  something  for  me;*  and  I  said,  *What  is  it,  A.  J.?*  *Thl8  man 
Ike  Kalis  comes  up  before  your  board  for  examination ;  I  don't  want  him  to  go 
to  war.'  I  said,  'Mr.  August,  if  he  passes  the  physical  examination,  he  will 
have  to  go  to  war,  so  far  as  my — so  far  as  I  am  concerned.  I  couldn't  do  any 
different  if  he  was  a  brother  of  mine.*  He  said,  *I  can't  afford  to  lost* 
that  man;  he's  a  mighty  valuable  man.  I  wouldn't  have  him  go  to  war  for 
$500  out  of  my  own  pocket.'  I  said,  *If  he  passes  the  examination,  Mr.  August, 
he  will  have  to  go  the  same  as  any  other  boy.*  He  says,  *How  about  your 
doctor?*  I  says,  *!  don't  believe  you  could  touch  him  with  a  million.  You 
would  insult  him  if  you  would  say  anything  to  liim.*  He  says,  *How  about' 
Dr.  Weary?'  And  I  repeated  what  I  have  said.  He  said,  'How  about  Dr. 
Ladd?'  I  said,  *If  he  passes  the  examination  before  Dr.  Weary,  he  will  never 
get  to  Dr.  Ladd.  If  he  fails  to  pass  Dr.  Weary,  he  will  be  re-examined  in  the 
afternoon  before  Dr.  Liadd  and  Mr.  Fulkerson.'  " 

Counsel  for  defendant  on  cross-examination  made  the  following 

offer,  which  was  denied,  and  counsel,  out  of  deference  to  the  ruling 

of  the  court  when  Fulkerson  was  on  the  stand,  pursued  the  matter 

no  further: 

"I  offer  to  prove  by  this  witness  that  he  did  not  understand  by  anything  tliat 
Mr.  August  said  that  he  intended  to  corruptly  influence  him  to  do  anything  im- 
proper to  either  admit  or  reject  Mr.  Kalis  into  the  army.** 

These  rulings  of  the  trial  court  are  assigned  as  error.  There  was  no 
error  in  the  above  rulings  of  the  court.  How  Fulkerson  and  Mack 
understood  the  language  used  by  the  defendant,  or  whether  they  un- 
derstood it  at  all,  was  immaterial.  What  the  language  meant  was  a 
question  for  the  jury,  and  the  opinions  of  Fulkerson  and  Mack  as  to 
what  it  meant  were  inadmissible.  Cases  cited  by  counsel  for  defend- 
ant on  this  point  are  not  applicable.  The  inadmissibility  of  the  evi- 
dence ruled  out  is  made  to  appear  at  once,  if  we  suppose  counsel  for  the 
United  States  endeavoring  to  prove  his  case  in  the  same  way  from  a 
willing  witness.  If  this  was  attempted,  counsel  for  defendant  would 
vigorously  protest,  and  he  would  be  right  in  so  doing.  There  was  evi- 
dence to  take  the  case  to  the  jury.  The  indictment  was  good  against 
a  motion  in  arrest.  Such  motions  are  not  favored.  They  only  reach 
a  pleading  that  is  wholly  bad.  Baker  v.  Warner,  231  U.  S.  588-592, 
34  Sup.  Ct.  175,  58  L.  Ed.  384. 

[2]  We  see  no  reversible  error  in  the  charge  of  the  court.  We  are 
of  the  opinion,  however,  that  the  judgment  below  must  be  reversed 
for  error  committed  by  the  Assistant  United  States  Attorney  in  his 
argument  to  the  jury.  There  were  no  exceptions  taken  at  the  trial  to 
the  remarks  of  counsel,  and  it  has  been  the  uniform  ruling  of  this  court 
that  such  exceptions  are  necessary  in  order  for  this  court  to  review 
the  error  if  any.  Cudahy  Packing  Co.  v.  Skoumal,  60  C.  C.  A.  306- 
313,  125  Fed.  470,  477;  Union  Pacific  R.  Co.  v.  Field,  69  C.  C..A.  536- 
538,  137  Fed.  14,  16;   Chambers  v.  United  States,  237  Fed.  520,  150 

\^,  \^»  xV*   o^u» 
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We  think,  whatever  may  be  our  power  otherwise,  or  our  indmation 
to  exercise  it,  the  late  amendment  to  section  269,  Judicial  Code  (Act 
March  3,  1911,  c.  231,  36  Stat.  1163,  as  amended  by  Act  Feb.  26,  1919, 
c.  48),  fully  authorizes  and  commands  us  to  look  to  the  entire  record 
before  the  court,  and  render  judgment  without  regard  to  the  technical 
error  of  the  want  of  exceptions  to  the  remarks  of  counsel.  The 
amendment  reads  as  follows : 

"On  the  hearing  of  any  appeal,  certiorari,  writ  of  error,  or  motion  for  a 
new  trial,  in  any  case,  civil  or  criminal,  the  court  shall  give  Judgment  after  an 
examination  of  the  entire  record  before  the  court,  without  regard  to  teclmlcal 
errors,  defects,  or  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties."  PubUo— No.  281— 65th  Congress. 

[3]  There  were  two  issues  submitted  to  the  jury  by  the  trial  court: 
(1)  Did  the  conversations  in  evidence  constitute  an  oflFer  of  money 
to  Fulkerson  and  Mack?  (2)  If  they  did,  were  such  offers  made  with 
the  intent  to  influence  their  decision  in  relation  to  the  matter  charged? 
The  issues  being  as  stated,  the  Assistant  United  States  Attorney,  in 
making  the  opening  argiunent  for  the  prosecution,  spoke  as  follows : 

"Of  course,  the  gravity  of  this  event  is  not  to  be  measured,  and  the  influ- 
ence of  what  you  do  here  to-day  is  not  to  be  calculated.  It  will  be  unneces- 
sary, probably  would  be  unfltting,  for  me  to  remark  at  any  length  as  to  the 
momentousness  of  the  events  that  are  transpiring  in  the  world  to-day ;  but  I 
feel  it  is  impossible  for  me  to  refrain  from  some  reference  to  those  things,  and 
the  relevancy  of  those  events  to  the  trial  that  here  is  proceeding  will  justify 
tnj  remarks  along  that  line. 

"You  know  different  people  view  different  things  in  different  ways.  That 
which  deeply  impresses  one  man  may  be  considered  by  another  with  no  great 
concern ;  but  as  for  me,  gentlemen,  in  thinking  of  the  causes  which  precipitated 
the  entrance  of  America  into  the  great  struggle  which  now  embraces  practical- 
ly all  mankind,  I  can  consider  the  evil  Imaginations  of  the  emissaries  of  the 
German  government  in  this  country  while  we  were  yet  at  peace  and  neutral, 
with  some  calmness;  I  can  even  think  of  the  Ulegal  establishment  of  a 
blockade,  and  the  futile  manner  in  which  it  was  sought  to  be  enforced,  without 
any  great  heat.  But  when  I  come  to  think  of  the  outrages  that  have  been 
committed  against  helpless,  defenseless,  and  unsuspecting  peoples — when  I 
think  of  the  atrocities  committed  against  the  women  and  the  helpless  children 
of  France,  and  of  Belgium,  and  of  Serbia,  and  of  Armenia,  and  of  Poland, 
when  I  think  of  the  outrages  committed  against  womanhood  throughout  Eu- 
rope, without  justification,  without  provocation,  without  cause,  and  without 
reason,  save  to  gratify  the  ambition  of  a  war  lord,  and  to  satisfy  the  lust  of  his 
followers,  my  blood  boils,  and  I  know,  gentlemen,  that  our  cause  is  a  just 
cause,  and  a  righteous  cause,  and  the  entrance  of  America  into  this  war  is  a 
just  entrance,  and  a  righteous  act,  and  when  I  think  of  those  things  I  turn  to 
Him  whose  omnipotence  has  always  upheld  the  arm  of  the  righteous  and  con- 
founded the  wicked,  who  has  always  lent  succor  to  the  helpless  and  consola- 
tion to  those  who  are  sad  of  heart,  and  I  turn  to  Him  with  an  unswerving 
faith  that  despite  the  numbers  of  the  enemy,  despite  their  preparation,  de- 
spite schemes  and  their  ingenuity,  and  despite  even  the  vUlainous  and  traitor- 
ous conduct  of  some  even  among  us  who  would  thwart  and  impede  the  work  of 
our  Ix)rd  in  this  great  struggle,  In  spite  of  all  these  things,  I  cannot  help  but 
feel  that  somehow  in  His  omnipotence  eventually  He  will  see  our  boys  come 
home  crowned  with  the  laurels  of  victory. 

"I  say,  gentlemen,  that  the  gravity  of  the  things  that  we  do  here  to-day  is 
not  to  be  measured,  and,  as  I  said  a  while  ago,  I  have  a  feeling  of  slncerest 
pride  to  be  engaged  in  this  prosecution.  On  the  other  hand,  I  have  some 
sense  of  chagrin ;  not  that  my  task  is  obnoxious,  or  that  my  duty  is  onerous ; 
not  that.    But,  gentlemen,  I  was  bom  and  raised  in  the  state  of  Missouri,  and 
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It  is  not  without  some  sense  of  shame  that  I  stand  here  in  this  public  court  to 
prosecute  one  whom  I  am  convinced  while  living  within  the  borders  of 
that  lovely  state,  whose  name  and  emblem  I  revere  as  second  only  to  that  of 
the  natl<Hi,  of  which  she  forms  a  part,  I  say  that  I  feel  a  sense  of  shame  that 
there  is  within  her  borders  one  so  low  and  so  vile  that  he  would  employ  his 
efforts,  his  Influence,  and  his  filthy  gold  to  thwart  and  impede  the  efforts  of 
his  nation,  which  has  blessed  him  so  abundantly  with  security  and  with 
happiness  and  with  prosperity  and  the  things  of  this  world. 

**You  know,  I  came  from  the  southwestern  part  of  this  state,  and  we  folks 
down  there  have  always  looked  upon  northwest  Missouri  as  a  great  territory 
peopled  by  noble  people.  This  is  my  first  experience  In  this  division  of  this 
court,  and  yesterday  morning,  when  I  looked  at  this  panel  as  they  came  Into 
court,  and  the  first  I  looked  over  the  faces  of  the  spectators  who  had  assembled 
here,  I  said  to  myself  that  my  estimation  of  the  character  and  quality  of  the 
people  of  northwest  Missouri  had  never  b^n  too  high,  and  I  trust  and  be- 
lieve that  the  outcome  of  this  prosecution  vrlll  not  necessitate  that  I  shall  in 
any  wise  revise  the  high  opinion  that  I  have  always  entertained  of  northwest 
Missouri  and  her  people. 

"I  said  awhile  ago  that  the  gravity  of  this  occasion  is  not  to  be  measured, 
and  it  Is  not.  It  Is  not  as  though,  gentlemen,  we  were  prosecuting  some  one 
on  a  charge  of  having  stolen  a  horse  or  a  cow,  for  then  only  a  few  people 
would  be  directly  Interested.  It  Is  not,  gentlemen,  as  though  we  were  prose- 
cuting some  one  on  a  charge  of  murder,  for  in  that  case  only  a  comparatively 
small  community  would  be  directly  Interested.  You  know  we  are  prone  to 
think  of  the  crime  of  an  attempt  to  corrupt  the  courts  as  being  very  heinous 
and  striking  at  the  very  foundations  of  our  institutions.  Gentlemen,  this  oc- 
casion and  this  prosecution  is  more  grave  than  were  it  a  prosecution  against 
some  one  for  having  attempted  to  corrupt  his  honor  on  the  bench,  though  in 
such  a  case  only  the  Immediate  litigants  Involved  would  be  directly  Interested 
or  affected.  But  to-day,  gentlemen,  the  world  U  engaged  in  a  war,  the  whole 
world  i8  engaged  in  a  war  for  humanity;  a  war  which  holds  in  its  balance 
the  very  future  of  the  race;  a  war  for  the  rights,  the  sacred  rights,  of  man, 
and  the  honor  of  wom/inhood,  and  the  security  and  sanctity  of  little  children; 
and  we  are  here  engaged  in  the  prosecution  of  one  who,  as  I  am  convinced, 
wn^  ioiUing  to  place  his  influence  and  his  efforts  and  his  filthy  gold  in  the 
scales  against  those  things  which  all  men  hold  most  dear, 

**This  prosecution,  gentlemen,  will  not  affect  only  Bt.  Joseph,  It  will  not  only 
affect  Buchanan  county.  It  will  not  only  affect  northwest  Missouri,  and  re- 
flect either  dishonor  or  credit  upon  her;  Jmt  the  result  of  you  gentlemen's  de- 
liberations will  be  heralded  to  every  nook  and  every  comer  of  this  land;  yea, 
and  in  some  toay  I  doubt  not  it  shall  waft  its  way  to  the  agents  of  hell  opposed 
to  us  across  the  mighty  waters,  and  there,  gentlemen,  the  verdict  of  this  jury 
wUl  be  read  and  heard  by  the  war  lords  of  Oermany  as  a  beat  from  the  pulse 
of  the  American  people.  So  I  say  tJiat  the  gravity  of  this  occasion  cannot  be 
measured,  and  I  trust  gentlemen,  that  you  will  consider  this  case  carefully — 
that  you  toitt  consider  very,  very  deliberately,'* 

The  case  was  tried  on  March  5,  6,  7,  and  8,  1918.  On  these  dates 
It  was  not  necessary  to  inflame  the  passions  of  jurors  by  talking  about 
the  enemies  of  our  country,  rather  was  it  a  time  to  caution  jurors 
against  allowing  their  prejudices  and  patriotism  from  swaying  their 
judgment.  But  the  Assistant  United  States  Attorney  so  far  transcend- 
ed his  duty  as  a  prosecuting  officer  that  we  are  clearly  of  the  opinion 
that  the  conviction  of  the  defendant  ought  not  to  stand.  The  language 
used  speaks  for  itself.  It  must  have  produced  a  situation  in  the  mmds 
of  the  jurors  that  destroyed  a  calm  consideration  of  the  rights  of  the 
defendant.  The  United  States  cannot  afford  to  convict  her  citizens 
in  this  manner.  There  was  no  case  against  Kalis.  The  court  directed 
a  verdict  in  his  favor  on  one  count,  and  there  was  no  evidence  to 
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convict  him  on  the  other.    His  acquittal,  therefore,  cannot  be  urged  in 
su^Dort  of  the  proposition  that  t^^e  jury  acted  without  prejudice. 
The  judgment  below  is  reversed,  and  a  new  trial  ordered. 


(257  Fed.  394) 

O.  &  W.  THUM  CO.  V.  A.  K.  ACKERMAN  CO. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit.    January  7,  1919.) 

No.  3161. 

Trade-Marks  and  Trade-Names  ^=»100 — Unfair  Competition — Sutficienct 
OF  Decbee. 

In  suit  to  restrain  unfair  competition  in  the  sale  of  stldjy  fly  paper  or 
fly  coils,  so  as  to  Infringe  plaintiff's  rights,  decree  approving  the  trade- 
name, the  name  of  his  commodity,  and  the  designs  submitted  by  defend- 
ant under  which  to  continue  business,  and  fixing  the  amount  of  bond  re- 
quired as  a  condition  to  permit  the  sale  of  stock  previously  manufactured 
by  defendant,  held  sufiiclent  as  effectively  protecting  plalntlfTs  rights. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Ohio ;  Clarence  W.  Sessions, 
Judge. 

Suit  in  equity  by  the  O.  &  W.  Thum  Company  against  the  A.  K.  Ack- 
erman  Company.    From  the  decree,  plaintiff  appeals.    Affirmed. 

See,  also,  254  Fed.  219. 

This  Is  an  appeal  from  the  decree  entered  in  the  court  below  upon  mandate 
Issued  pursuant  to  opinion  rendered,  August  1,  1917,  in  the  two  cases  of  the 
present  appellant  against  Dickinson  and  the  Ackerman  Company,  respectively, 
which  were  commenced  in  separate  jurisdictions  and  subsequently  heard  to- 
gether in  this  court,  as  explained  in  245  Fed.  at  page  610, 158  C.  C.  A.  37.  The 
facts  then  pertinent  to  the  cases  and  the  reasons  for  the  conclusions  reached 
appear  in  that  opinion,  and  a  petition  for  writ  of  certiorari  was  denied  In 
each  case.  246  U.  S.  664,  38  Sup.  Ct.  334,  62  L.  Ed.  928.  The  defendants  In 
those  cases,  on  November  26,  1917,  presented  to  the  court  below  a  joint  peti- 
tion, bearing  the  titles  of  both  the  original  cases,  specifying  the  courts  In  which 
the  cases  had  been  brought,  one  in  Michigan  and  the  other  In  Ohio,  and 
addressed  to  the  "District  Courts  of  the  United  States" ;  but  it  does  not  ap- 
pear whether  a  similar  petition  was  filed  In  the  District  Court  for  the  Western 
District  of  Michigan.  This  joint  petition,  after  setting  out  steps  previously 
taken  in  this  court.  In  substance  states  that  the  season  of  manufacture  of 
sticky  fly  paper  for  the  year  1918  was  then  at  hand,  and  that  It  was  neces- 
sary for  the  petitioner  Dickinson  to  proceed  with  such  manufacture  at  once: 
that  Dickinson  had  caused  to  be  prepared  certain  photographs,  submitted 
with  the  petition,  showing  the  name  under  which  he  proposed  to  continue  his 
business  tmd  the  name  of  the  contmodlty  manufactured  by  him,  as  well  as  the 
design  which  ho  proposed  to  use — ^presumably  In  the  Introduction  and  sale  of 
his  product.  The  petition  further  states  that  the  business  name  so  proposed 
would  serve  "effectually  to  qualify  and  explain"  the  trade-name  Dickinson 
had  previously  used  and  "to  distinguish"  it  from  the  name  of  the  present 
appellant,  and  that  the  name  so  to  be  given  to  his  commodity  would  serve  "un- 
mistakably to  differentiate  his  product  from  plaintiff's,"  the  appellant's,  and 
prays  (a)  approval  of  the  trade-name,  the  name  of  his  commodity,  and  the 
design  so  submitted,  and  0>)  an  order  fixing  amount  of  bond  required  as  a 
condition  to  permitting  the  sale  of  finished  stock  theretofore  manufactured 
by  Dickinson  and  bearing  the  names  and  marks  In  Issue  In  appellant's  former 
appeals. 

^s»FQr  other  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Digests  4  Indexes 
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In  our  former  opinion  certain  questions  concerning  the  further  use  of 
Dickinson's  trade-name  and  of  the  term  he  applied  to  his  product  were  refer- 
red to  the  trial  judge  for  .determination  (245  Fed.  at  page  627,  628,  158  C.  O^ 
A.  37) ;  and  the  method  adopted  hj  the  joint  petitioners  to  present  the  issues 
involved  in  these  questions  was  fairly  within  the  practice  sanctioned  by  this 
court  in  Kalamazoo  Loose-Leaf  Binder  Co.  v.  Proudfit  Loose-Leaf  CJo.  (243 
Fed.  895,  156  C.  O.  A.  467).  It  does  not  appear  that  appellant  responded  to 
the  petition  by  motion,  answer,  or  other  pleading.  It  is,  however,  to  be 
gathered  from  the  contentions  of  counsel  that  the  matters  so  referred  to  the 
trial  judge  were  presented  by  both  sides  and  heai*d  in  open  court.  In  the  as- 
sigmnents  of  error  appellant  seta  up  a  number  of  objections  to  the  decree, 
though  In  all  material  respects  they  are  based  on  the  conditions  under  which 
Dickinson  is  permitted  by  the  decree  to  continue  the  use  of  his  former  trade 
name  and  of  the  term  ("Sticky*')  he  had  applied  to  his  commodity. 

Fred  L.  Chappell,  of  Kalamazoo,  Mich.,  for  appellant. 
Willard  F.  Keeney,  of  Grand  Rapids,  Mich.,  for  appellee. 

Before  WARRINGTON,  Circuit  Judge,  and  COCHRAN  and 
HOLLISTER,  District  Judges. 

PER  CURIAM.    We  are  constrained  to  believe  the  decree  is  right : 

1.  The  decree  adjudges  that  "it  is  and  will  be  an  effective  qualifica- 
tion and  explanation"  of  the  name  under  which  "Dickinson  conducts 
his  business  if,  in  association  with  and  immediately  following"  his  trade- 
name, viz.  "  'Grand  Rapids  Sticky  Fly  Paper  Company,'  *  *  * 
there  be  used"  the  name  and  word  "Albert  G.  Dickinson,  Proprietor," 
provided  such  name  and  word  "be  printed  in  type  as  large  as  that  in 
which  the  words"  of  such  trade-name  "are  printed."  The  change  thus 
exacted  is  manifestly  designed  to  break  up  the  practice  of  concealing 
the  real  origin  of  the  Dickinson  product. 

2.  The  decree  also  adjudges  that  "it  is  an  effective  qualification  and 
explanation  of  the  word  'Sticky'  if  the  same  be  used  in  connection  with 
the  fly  paper  or  fly  coils  manufactured"  by  Dickinson  "as  descriptive 
thereof,  and  not  as  heretofore  as  the  name  of  a  brand  called  'Sticky,' " 
provided  the  word  as  thereafter  used  by  Dickinson  "upon  his  fly  sheets, 
cartons,  cases,  and  crates,  vended  by  defendant  (Ackerman  Company) 
shall  not  be  printed  in  larger  type  than  the  words  *fly  paper'  or  'fly  coils' 
in  connection  with  which  it  is  used."  The  effect  of  this  is  to  forbid 
further  use  of  the  word  "Sticky"  as  a  separate  and  distinct  descriptive 
term;  indeed,  petitioners  propose  and  one  effect  of  the  decree  is  to 
approve  the  use  of  "American  Fli-Catch,"  instead  of  "Sticky,"  as  a 
single  descriptive  term. 

3.  The  decree  recites  the  submission  to  the  court  by  Dickinson  of 
certain  photographs,  one  showing  what  is  to  be  displayed  on  the  top  and 
edges  of  the  carton,  another  the  design  which  is  to  be  imprinted  upon 
the  fly  sheets,  including  directions  for  the  use  of  the  paper  and  coils, 
and  still  another  the  design  and  also  at  each  end  a  representation  of 
the  fly  coil.  They  also  show  the  name  under  which  the  business  is  to 
be  continued  and  the  name  selected  for  the  product,  and  the  photo- 
graphs are  attached  as  exhibits  in  the  order  thus  stated ;  and  the  decree 
adjudges  that,  if  the  business  name  and  that  of  the  product  are  used  in 
the  manner  shown  in  these  exhibits,  they  will  sufficiently  differentiate 
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Dickinson's  business  and  product  from  appellant's,  and  that  the  design 
so  shown  "does  not  infringe  the  design  of  the  plaintiff,"  the  appellant 

It  is  not  necessary  to  state  further  details  of  the  changes  so  wrought. 
It  is  sufficient  to  say  that  other  changes  are  made  respecting  the  dress 
in  which  the  Dickinson  products  are  to  be  displayed  in  putting  them 
on  the  market.  Furthermore,  the  results  of  these  changes  are  placed 
in  definite  and  permanent  form  by  the  exhibits  attached  to  the  decree, 
and,  in  view  of  the  part  Dickinson  has  taken  as  a  joint  petitioner  in  this 
case,  the  decree  would  seem  to  be  as  effective  in  binding  him  as  it  is 
the  Ackerman  Company.  This  of  itself  is  a  distinct  advantage  to 
appellant,  unless  it  is  correct  in  its  contention  that  Dickinson  has  no 
right  at  all  to  use  the  name  under  which  he  is  permitted  to  continue  his 
business  or  to  use  the  word  "sticky,"  even  as  such  use  is  explained  and 
restricted  by  the  decree. 

The  truth  is  appellant  seeks  to  reopen  both  of  the  original  cases 
on  these  points.  This  is  to  overlook  the  contentions  made  on  both  sides 
and  the  decision  rendered  on  both  questions  when  the  orig^al  cases 
were  here.  The  officers  controlling  appellant  will  not  see,  much  less 
do  they  appreciate,  the  significance  of  the  geographic  and  descriptive 
character  of  the  name,  Grand  Rapids  Sticky  Fly  Paper  Company,  or  of 
the  years  of  acquiescence  in  Diddnson's  use  of  the  words  as  a  trade- 
name. It  hardly  is  necessary  to  try  to  add  to  what  is  said  and,  in  the 
way  of  judicial  decisions,  cited  in  our  original  opinion  on  these  subjects 
(245  Fed.  at  pages  625  to  627,  158  C.  C.  A.  37).  Appellant's  reiteration 
of  its  claim  to  an  exclusive  right  in  the  name  is  not  persuasive.  The 
most  that  it  ever  obtained  in  an  exclusive  sense  was  through  purchase 
of  the  stock  in  a  corporation  created  under  that  name — ^true,  a  franchise 
to  be  and  to  act  under  such  name — but  this  was  lost  through  ouster 
(People  V.  Grand  Rapids  Sticky  Fly  Paper  Co.,  144  Mich.  221,  231, 
107  N.  W.  1119);  and  hence  we  still  think  the  appellant's  insistence  is 
not  aided  by  the  purchase  of  the  stock  mentioned  or  the  decision  cited. 
It  is  to  be  added  that  appellant  never  used  the  name  in  the  precise 
form  to  which  it  persists  in  claiming  the  exclusive  right ;  certainly  this 
course  was  not  calculated  to  secure  such  a  right.  Plainly,  then,  it  will 
not  do  to  ignore  the  vital  characteristics,  the  geographic  and  descriptive 
nature,  of  the  name,  nor  the  effect  of  appellant's  acquiescence  in  Dick- 
inson's use  of  it. 

What  appellant  and  its  predecessors  have  done  concerning  the  use  of 
the  name  "Grand  Rapids"  and  the  words  "sticky  fly  paper,"  and  what 
rights  they  so  acquired,  were  considered  in  our  first  opinion.  The  relief 
granted  to  appellant  was  bottomed  on  the  fact,  deducible  from  the  rec- 
ord, that  Dickinson  adopted  the  trade-name  in  question,  without  dis- 
closing his  own  name,  for  the  purpose  of  getting  some  of  appellant's 
business.  245  Fed.  at  page  625,  158  C.  C.  A.  37.  Dickinson's  initial 
intent  was  made  plain  by  his  subsequent  progressive  methods  of  imi- 
tating appellant's  trade-mark,  trade  packages,  and  trade  dress.  Be- 
sides, we  think  the  trade-name  itself  was  calculated  to  enable  him  un- 
duly to  secure  advantages  from  appellant's  established  business.  The 
name  tcld  the  story  of  years  of  effort  on  the  part  of  the  Thum  Bros,  to 
perfect  the  manufacture  of  sticky  fly  paper  at  Grand  Rapids  and  to 
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build  up  a  trade  in  their  output,  until  Grand  Rapids  became  known  as 
"the  home  of  sticky  fly  paper/*  The  situaticm  was  peculiar  and  ex- 
ceptional ;  it  clearly  called  for  disclosure  of  Dickinson's  name  as  the 
producer  of  the  sticky  fly  paper  he  was  selling  under  the  name  "Grand 
Rapids  Sticky  Fly  Paper  Company" ;  he  did  not  accompany  his  use  of 
the  trade-name  with  an  explanation  "so  as  to  give  the  antidote  with  the 
bane." 

Here  we  have  an  instance  of  defendants'  refusal  to  see  or  to  appre- 
ciate the  effect  of  Dickinson's  intent,  like  the  refusal  of  appellant  with 
respect  to  the  characteristics  of  the  name  and  the  acquiescence  in  its  use ; 
this  attitude  of  the  parties,  of  course,  results  in  dissatisfacion  to  each 
and  involves  considerations  which  must  be  balanced  and  met.  It  may 
be  added  that  what  has  been  said  in  respect  of  the  trade-name  suffi- 
ciently discloses  our  view  of  the  restriction  imposed  by  the  decree  upon 
the  further  use  of  the  word  "sticky."  The  question  is  not  what  relief 
appellant  might  have  been  entitled  to  in  the  beginning ;  it  is  what  relief 
it  is  entitled  to  now.  Appellant  presents  no  suggestion  in  this  behalf, 
except  such  as  would  require  Dickinson  to  advertise  his  competitor's 
business ;  the  decisions  relied  on  are  not  applicable.  We  still  think, 
as  expressed  in  our  first  opinion,  that  the  place  to  solve  the  problem 
was  in  the  court  below  and  upon  full  hearing. 

Judge  Sessions  has  after  painstaking  effort  adopted  a  plan  which  in 
its  entirety  we  believe  will  effectively  protect  appellant's  rights;  and 
accordingly  the  decree  will  be  affirmed. 
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UNITED  STATES  v.  ROGERS  et  aL 

(Olrcolt  Oourt  of  Appeals,  Eighth  Circuit    March  25, 1919.) 

No.  5166. 

1.  Eminent  Domain  ^=^148 — ^Jusr  Compensation — ^Interest  ab  Element  of 

Compensation. 

An  award  for  land  taken  under  Redamation  Act  June  17,  1902  (Comp. 
St.  §§  4700-4708),  three  years  before  condemnation  proceedings  were  in- 
stituted under  section  7  of  the  act  (section  4706),  held  to  properly  include 
an  amount  equal  to  interest  at  the  legal  rate  of  the  state  until  time  of  pay- 
ment of  the  value  of  the  land  fixed  by  commissioners  as  of  the  date  of 
the  taking,  not  for  interest  as  such,  but  as  an  element  of  the  just  com- 
pen^aation  to  which  the  owner  is  entitled  under  the  Constitution. 

2.  UnIted  States  ^=9110 — ^Liabiutt  tob  *'Intbbe8T." 

In  the  rule  of  immunity  of  the  government  from  liability  for  interest, 
the  word  "interest'*  is  generally  used  as  meaning  compensation  for  the 
use  or  forbearance  of  money,  or  damages  for  its  detention. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interest.] 

8.  Eminent  Domain  ^=3>122 — "Just  Compensation." 

"Just  compensation"  rests  on  equitable  principles,  and  it  means  sub- 
stantially that  the  owner  should  be  put  in  as  good  position  pecuniarily  as 
he  would  have  had,  if  his  property  had  not  been  taken. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Just  Compensation.] 

^s»For  other  caaei  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico;  Colin  Neblett,  Judge. 

Condemnation  proceeding  by  the  United  States  against  William  E. 
Rogers  and  others.  From  the  award  of  compensation,  the  United 
States  brings  error.    Affirmed. 

P.  W.  Dent,  Dist.  Counsel  U.  S.  Reclamation  Service,  of  El  Paso, 
Tex.  (S.  Burkhart,  U.  S.  Atty.,  of  Albuquerque,  N.  M.,  and  J.  O. 
Seth,  Asst.  U.  S.  Atty.,  of  Santa  Fe,  N.  M.,  on  the  brief),  for  the 
United  States. 

J.  M.  Hervey,  of  Roswell,  N.  M.  (W.  C.  Reid  and  George  S.  Down- 
er, both  of  Albuquerque,  N.  M.,  on  the  brief),  for  defendants  in  er- 
ror. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

HOOK,  Circuit  Judge.  [1]  This  is  a  writ  of  error  by  the  govern- 
ment to  review  awards  in  condemnation  proceedings  instituted  by  it  in 
the  court  below.  Act  Aug.  1,  1888,  c.  728,  25  Stat.  357  (Comp.  St.  §§ 
6909,  6910) ;  Reclamation  Act  June  17,  1902,  c.  1093,  32  Stat.  388 
(Comp.  St.  §§  4700-4708).  The  only  questions  involved  are  whether 
the  landowners  are  entitled  to  interest  as  part  of  the  awards,  and,  if 
so,  from  what  time  and  at  what  rate? 

Lands  of  the  defendants  in  error  in  New  Mexico  were  appropriat- 
ed by  the  government  for  public  use  in  a  reclamation  project.  They 
were  actually  taken  by  flooding  on  April  19,  1912,  and  private  use  and 
enjo)rment  thereafter  were  destroyed.  Formal  proceedings  in  con- 
demnation were  not  begun  until  January  18,  1915,  when  the  govern- 
ment filed  its  petition  in  the  court  below  for  that  purpose.  The  pe- 
tition expressly  averred  that  the  lands  "were  flooded  and  thereby  ap- 
propriated by  the  government  of  the  United  States"  on  April  19,  1912, 
but  that  no  compensation  had  yet  been  paid.  The  prayer  of  the  peti- 
tion asked,  among  other  things,  that  the  lands  be  decreed  to  be  the 
property  of  the  government  "from  the  date  of  the  said  taking  or  the 
appropriation  thereof."  Commissioners  were  appointed  to  assess  the 
damages.  Their  report,  February  23,  1917,  was  confirmed  by  the 
court,  and  on  July  27,  1917,  the  government  was  directed  to  pay  the 
awards  to  the  clerk  for  the  benefit  of  the  defendants  in  error.  The 
commissioners  followed  the  customary  practice  of  valuing  the  property 
as  of  the  time  of  appropriation,  and  they  therefore  stated  in  their  re- 
port that  the  amounts  awarded  were  as  of  April  19,  1912;  also  that 
they  had  included  therein  no  interest  to  the  time  the  government's  pe- 
tition was  filed  or  to  the  date  of  their  report.  Upon  motion  of  the  de- 
fendants in  error  the  court,  by  supplemental  order  on  October  1,  1917, 
required  the  government  to  deposit  with  the  clerk,  in  addition  to  the 
amount  of  the  awards,  a  sum  equal  to  interest  thereon  at  6  per  cent, 
per  annum  from  April  19,  1912,  to  the  time  the  deposit  was  made. 
The  addition  required  was  not  interest  as  such,  but  a  sum  equal  to  in- 
terest. 

It  is  urged  that  no  interest  can  be  allowed  against  the  United  States 
in  a  condemnation  case  for  any  period  prior  to  final  judgment,  or  for 
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any  period  prior  to  an  order  of  the  court  placing  the  United  States  in 

possession  of  the  lands  condemned ;  also  that,  irrespective  of  the  time 

for  computation,  there  is  no  authority  of  law  for  a  rate  of  6  per  cent. 

Among  the  many  authorities  relied  on  is  United  States  v.  Bayard,  127 

U.  S.  251,  260,  8  Sup.  Ct.  1156,  1161  (32  L.  Ed.  159),  where  the  court 

said: 

"It  has  been  established,  as  a  general  rule,  in  the  practice  of  the  govern- 
ment, that  interest  is  not  allowed  on  claims  against  it,  whether  such  claims 
originate  in  contract  or  in  tort,  and  Whether  they  arise  in  the  ordinary  busi- 
ness of  administration  or  under  private  acts  of  relief,  passed  by  Congress  on 
special  application.  The  only  recognized  exceptions  are  where  the  government 
stipulates  to  pay  interest,  and  where  interest  is  given  expressly  by  an  act 
of  Congress,  either  by  the  name  of  interest  or  by  that  of  damages." 

Section  177  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat. 
1141  [Comp.  St.  §  1168] ;  Rev.  Stats.  §•  1091)  provides: 

"No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the  rendition 
of  Judgment  thereon  by  the  Court  of  Claims,  unless  upon  a  contract  expressly 
stipulating  for  the  payment  of  interest" 

Without  further  reference  to  the  many  authorities  cited,  it  may  be 
said  that  the  position  of  the  government  is  fully  illustrated  by  the 
above  excerpt  and  statute.  We  think  that  the  question  is  settled  in 
this  court  by  United  States  v.  Sargent,  89  C.  C.  A.  81,  162  Fed.  81, 
in  which  interest  at  6  per  cent,  was  allowed  in  a  similar  case  as  a  part 
of  the  "just  compensation"  required  by  the  Fifth  Amendment  to  the 
Constitution.  In  the  matter  of  the  time  and  the  rate  of  interest,  the 
court  followed  the  rule  in  Minnesota,  where  the  property  was  located 
and  the  condemnation  proceedings  were  had.  The  case  was  taken  to 
the  Supreme  Court,  but  was  afterwards  dismissed  on  the  motion  of  the 
Solicitor  General.  In  New  Mexico,  where  the  case  at  bar  arose,  the 
legal  rate  is  6  per  cent.  In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Richter,  20 
N.  M.  278,  148  Pac.  478,  L.  R.  A.  1916F,  %9,  it  was  held  that  the 
owner  should  have  interest  "from  the  time  his  possession  is  invaded 
*     *     *     either  with  or  without  an  order  of  court." 

[2]  In  the  rule  of  immunity  of  the  government  from  liability  for 
interest,  the  term  "interest"  is  generally  used  as  meaning  compensation 
for  the  use  or  forbearance  of  money,  or  damages  for  its  detention. 
But  the  position  of  the  government  in  the  case  at  bar  is  not  like  that 
which  it  occupies  when  a  claim  or  demand  on  contract  is  asserted 
against  it.  True,  it  is  said  that,  when  the  government  takes  posses- 
sion of  private  property  for  public  use  in  advance  of  formal  proceed- 
ings in  eminent  domain,  the  right  of  the  acquiescing  owner  arises  ex 
contractu  (United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  645,  5 
Sup.  Ct.  306,  28  L.  Ed.  846) ;  but  that  is  by  way  of  implication  that 
compensation  is  intended  by  the  government,  instead  of  a  trespass  for 
which  the  landowner  has  no  enforceable  remedy.  The  duty  and  obli- 
gation to  make  just  compensation  in  such  a  case  is  fundamental,  and 
whatever  is  an  essential  element  in  that  compensation  cannot  be  ex- 
cluded, even  by  legislative  enactment.  The  question  of  compensation 
i«*  a  judicial  one.  Monongahela  Navigation  Co.  v.  United  States,  1  IS 
U.  S.  312,  327,  13  Sup.  Ct.  622,  37  L.  Ed.  463. 
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[3]  Just  compensation  rests  on  equitable  principles,  and  it  means 
substantially  that  the  owner  should  be  put  in  as  good  position  pecun- 
iarily as  he  would  have  had  if  his  property  had  not  been  taken.  Unit- 
ed States  V.  Nahant,  82  C.  C.  A.  470,  153  Fed.  520.  When  in  the 
exercise  of  its  sovereign  power  the  government  actually  appropriates 
and  takes  possession  of  private  property  in  advance  of  proceedings 
in  condemnation,  interest  from  the  time  of  taking  is  in  a  sense  a 
convenient  commutation  of  the  value  of  the  use  of  the  property  or 
the  direct  loss  the  owner  sustains  until  the  value  of  the  property  it- 
self is  paid  by  deposit  in  court  or  otherwise.  Something  of  substance 
is  lacking  in  an  award  that  omits  all  consideration  of  the  time  of  the 
prior  actual  taking.  That  would  be  obvious  in  the  case  of  a  complet- 
ed office  building,  and  the  difference  here  is  but  in  d^;ree,  not  in  prin- 
ciple. An  instance  in  which  interest  was  regarded  as  an  integral  part 
of  the  principal  sum  in  issue,  and  not  within  the  statutes  and  decisions 
exempting  the  government,  may  be  found  in  United  States  v.  New 
York,  160  U.  S.  598,  619,  16  Sup.  Ct.  402,  40  L.  Ed.  551.  That  was 
not  a  case  of  appropriation  of  private  property,  but  there  is  a  relevant 
analogy.  In  United  States  v.  Cress,  243  U.  S.  316,  319,  37  Sup.  Ct. 
380,  61  L.  Ed.  746,  the  judgment  of  the  District  Court,  which  was  af- 
firmed, embraced  interest,  but  the  period  for  which  it  was  allowed  does 
not  definitely  appear.  United  States  v.  First  Nat.  Bank  (D.  C.)  250 
Fed.  299,  Ann.  Cas.  1918E,  36,  is  in  point.  There  the  government 
took  possession  of  property  some  months  before  commencing  condem- 
nation proceedings  in  the  restrict  Court.  In  instructing  the  commis- 
sioners respecting  their  duties  the  court  said : 

"The  sole  question  for  you  to  determine,  in  each  one  of  the  cases,  is  the  value 
of  the  lands  and  the  property  at  the  time  of  the  actual  tatdng  and  occupation 
by  the  United  States,  together  with  interest  at  the  rate  of  8  per  cent,  per 
annum,  the  legiQ  rate  in  Alabama,  on  said  sums  so  ascertained  by  you,  from 
the  date  of  such  actual  taking  and  occupation." 

The  proceedings  in  that  case  were  under  Act  July  2,  1917,  c.  35, 
40  Stat.  241  (Comp.  St.  1918,  §  6911a),  which  provided  that  they  should 
**be  prosecuted  in  accordance  with  die  laws  relating  to  suits  for  the 
condemnation  of  property  of  the  states  wherein  the  proceedings  may 
be  instituted."  But,  as  regards  the  essential  elements  of  the  just  com- 
pensation to  be  paid,  the  requirement  is  not  different  from  the  con- 
formity provisions  of  section  2  of  the  act  of  August  1,  1888,  supra, 
applicable  to  the  case  at  bar. 

The  order  is  affirmed. 
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UNITBD  STATES  v.  HIGHSMITH. 

(Circuit  Court  of  Appeals,  Eightb  Circuit    Hardi  25,  1910.) 

No.  6263. 

Eminent  Domain  ^s»148— Juot  Compensation — ^Inteeb8t  as  Blembnt  of 
cokpensation. 

That  a  landowner  did  not  institute  proceedings  to  recover  compensation 
tor  land  appropriated  by  the  United  States  for  public  use  does  not  debar 
hlni  of  the  right  to  interest  from  the  date  of  taking,  as  part  of  the  com- 
pensation, since  the  permanency  of  the  occupation  is  not  always  disclosed, 
or  not  even  finally  determined. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico ;  Colin  Neblett,  Judge. 

Condemnation  proceeding  by  the  United  States  against  Marpe  L. 
Highsmith  and  others.  From  the  award  of  compensation,  the  United 
States  brings  error.    Affirmed. 

P.  W.  Dent,  Dist.  Counsel  U.  S.  Reclamation  Service,  of  El  Paso, 
Tex.  (S.  Burkhart,  U.  S.  Atty.,  of  Albuquerque,  N.  M.,  and  J.  O. 
Seth,  Asst.  U.  S,  Atty.,  of  Santa  F6,  N.  M.,  on  the  brief),  for  the 
United  States. 

J.  M.  Hervey,  of  Roswell,  N.  M.  (W.  C.  Reid  and  George  S.  Dovm- 
er,  both  of  Albuquerque,  N.  M.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

HOOK,  Circuit  Judge.  This  case  is  like  United  States  v.  Rogers 
(No.  5166)  257  Fed.  397,  168  C.  C.  A.  437,  just  decided,  except  in  the 
following  particulars:  Both  the  United  States  and  the  landowner, 
Margie  L.  Highsmith,  appealed  from  the  award  of  the  condemnation 
commissioners  to  the  District  Court,  where  the  case  was  tried  to  a 
jury.  The  parties  having  agreed  that  the  question  of  interest  on  the 
amount  awarded  was  one  of  law  for  the  court,  it  instructed  the  jury 
that  interest  should  be  allowed,  and  a  verdict  was  so  returned.  It  was 
also  agreed  that  the  court  should  make  a  separate  order  requiring  the 
deposit  of  interest,  so  that  the  government  might  prosecute  a  writ  of 
error  to  review  that  matter  only.  That  was  accordingly  done.  Finally 
it  was  stipulated : 

"That  although  the  lands  were  appropriated  on  April  19,  1912,  and  used 
thereafter  by  the  United  States,  no  order  was  entered  by  the  oonrt  formally 
placing  the  United  States  in  possession  of  the  same,  except  that  contained  in 
the  final  judgment  entered  on  January  30,  1918." 

We  do  not  regard  these  differences  as  material,  or  calling  for  a  con- 
clusion different  from  that  announced  in  the  other  case.  The  govern- 
ment took  title  and  possession,  and  the  landowner  was  deprived  of  both 
on  April  19,  1912.  The  final  judgment  of  the  court  did  not  change 
that  situation.  True,  a  landowner  might  himself  commence  suit  and 
thereby  hasten  the  day  of  payment,  but  one  objection  to  making  that  a 
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requisite  is  that  the  purpose  of  the  government,  whether  a  permanent 
appropriation  or  a  temporary  occupancy,  is  at  times  not  disclosed,  or 
even  not  finally  determined. 
The  order  is  affirmed. 


(267  Fed.  402) 

PAGE  et  al.  v.  OLD  DOMINION  TRUST  CO. 

In  re  PIZZINI. 

(Olrcuit  Court  of  Appeals,  Fourth  Circuit.    February  8,  1919.) 

No.  1663. 

Bankbuptct  «=>188(3) — Equttable  Lien. 

WThere  bankrupt,  after  recording  a  trust  deed  securing  bis  notes,  wbich 
latter  he  delivered  to  payee,  retained  the  deed  and  executed  other  notes 
purporting  to  be  those  secured  by  it,  upon  which  he  borrowed  money  from 
a  bank,  not  only  was  the  lien  of  the  first  payee  on  the  mortgaged  property 
a  prior  one,  but  the  bank  acquired  no  equitable  lien  on  the  property  su- 
perior to  the  claims  of  unsecured  creditors  as  represented  by  bankrupt's 
trustee,  especially  since  Code  Va.  1904,  {  2463,  makes  parol  liens  void 
as  against  creditors. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia,  at  Richmond,  in  bankruptcy ;  Edmund  Wad- 
dill,  Jr.,  Judge. 

In  the  matter  of  William  B.  Pizzini,  bankrupt ;  the  Old  Dominion 
Trust  Company,  trustee.  L.  R.  Page  and  the  Old  Dominion  Trust 
Company,  trustees  for  C.  D.  Langhorne,  appeal  from  an  order  denying 
them  a  lien.    Affirmed. 

Robert  E.  Scott,  of  Richmond,  Va.  (Page  &  Leary  and  Scott  &  Bu- 
chanan, all  of  Richmond,  Va.,  on  the  brief),  for  appellants. 

Norvel  L.  Henley,  of  Williamsburg,  Va.  (Brockenbrough  Lamb,  of 
Richmond,  Va.,  and  Henley,  Hall,  Hall  &  Peachy,  of  Williamsburg, 
Va.,  on  the  brief),  for  appellee. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

WOODS,  Circuit  Judge.  In  this  appeal  is  to  be  determined  the  prop- 
er application  of  the  proceeds  of  the  sale  of  a  lot  of  land  in  the  city 
of  Richmond  sold  by  order  of  the  court  in  the  administration  of  the 
estate  of  William  B.  Pizzini,  bankrupt.  The  facts  are  not  in  dispute. 
On  June  15,  1914,  Pizzini  conveyed  the  lot  to  H.  K.  Franklin,  trustee, 
to  secure  seven  notes,  one  for  the  principal  sum  of  $15,000,  payable 
three  years  after  date,  and  six  notes,  for  $450  each,  for  the  semiannual 
interest,  all  payable  to  bearer  at  the  National  State  &  City  Bank,  Rich- 
mond, Va.  On  the  notes  was  an  indorsement  to  the  effect  that  they 
were  secured  by  the  deed  of  trust.  On  July  1,  1914,  William  B.  Piz- 
zini, as  payment  of  past  indebtedness  and  for  cash  paid  at  the  time, 
delivered  the  notes  and  the  deed  of  trust  to  his  uncle,  Louis  W.  Pizzini. 
Louis  W.  Pizzini  returned  the  deed  of  trust  to  William  B.  Pizzini,  to  be 
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by  him  delivered  to  the  clerk  of  the  chancery  court  for  record.  On 
July  3,  1914,  William  B.  Pizzini  gave  to  Louis  W.  Pizzini  the  clerk's 
certificate  of  record,  but  retained  the  deed  of  trust. 

In  January,  1915,  William  B.  Pizzini  applied  to  the  Old  Dominion 
Trust  Company  for  a  loan  of  from  $12,500  to  $15,000,  to  be  secured  by 
a  first  mortgage  or  trust  deed  on  the  same  property.  Upon  examina- 
tion of  the  title,  the  trust  company  found  that  it  was  incumbered  only 
by  the  trust  deed  to  Franklin.  Falsely  representing  that  the  notes  and 
trust  deed  securing  them  were  held  by  his  bank  as  security  for  a  small 
loan,  and  pretending  to  wish  to  avoid  the  expense  of  new  papers,  Piz- 
zini proposed  to  pay  the  small  debt  to  the  bank,  give  to  the  trust  com- 
pany his  note  for  $12,500,  and  deposit  as  collateral  the  trust  deed  to 
Franklin,  the  notes  it  secured,  and  the  policy  of  insurance  on  the  prop- 
erty. Upon  acceptance  of  this  proposition,  Pizzini  gave  to  the  trust 
company  his  note  for  $12,500,  dated  February  18,  1915,  payable  two 
years  after  date,  and  four  notes  representing  the  semiannual  interest 
thereon.  At  the  same  time  he  turned  over  as  collateral  to  the  trust 
company  the  trust  deed  made  to  Franklin,  and  notes  signed  by  himself 
exactly  answering  to  the  description  of  those  secured  by  the  trust  deed, 
representing  that  they  were  the  genuine  notes.  Upon  this  apparent  se- 
curity and  no  other  the  trust  company  lent  $12,500  money  of  C.  D. 
Langhome,  which  it  held  in  trust  for  investment. 

After  the  adjudication  in  bankruptcy,  it  was  discovered  that  Louis 
W.  Pizzini  held  the  genuine  notes  secured  by  the  trust  deed.  At  the 
sale  made  by  order  of  the  court,  the  property  brought  $24,700.  In  the 
contest  over  the  proceeds  it  was  at  first  contended  by  the  Old  Dominion 
Trust  Company  that  it  was  entitled  to  be  paid  in  preference  to  Louis 
W.  Pizzini ;  but  that  issue  v/as  decided  against  the  trust  company,  and 
there  is  now  no  dispute  that  Louis  W.  Pizzini  is  entitled  to  be  first  paid 
out  of  the  proceeds.  The  present  claim  of  the  Old  Dominion  Trust 
Company  is  to  the  surplus  proceeds  of  sale  as  against  the  trustee  in 
bankruptcy,  representing  the  unsecured  creditors.  The  referee  reported 
against  the  claim  of  the  trust  company,  and  this  report  was  confirmed 
by  the  District  Court. 

The  position  taken  by  the  appellant  is  that  the  transaction  between 
Pizzini  and  the  trust  company  shows  an  intention  of  Pizzini  to  give, 
and  of  the  trust  company  to  take,  a  lien  on  the  lot  to  secure  the  loan  of 
$12,500,  and  that  the  court  should  eflfectuate  that  intention  by  holding 
the  transaction  to  be  an  equitable  lien  or  mortgage  entirely  outside  of  and 
beyond  the  trust  deed,  superior  to  the  claims  of  the  trustee  standing 
in  the  position  of  a  judgment  creditor.  It  is  not  pretended  that  there 
was  any  written  agreement  to  give  any  lien  to  the  trust  company,  ex- 
cept that  which  was  represented  by  the  deed  of  trust  to  Franklin,  and 
therefore,  if  any  lien  was  intended,  it  must  have  been  a  lien  created  by 
parol.  It  is  impossible  to  support  such  a  claim  either  on  principle  or 
authority. 

Prior  to  the  enactment  of  section  2463  of  the  Code  of  Virginia,  a 
lien  might  be  created  by  a  parol  agreement  even  as  against  subsequent 
judgment  creditors  without  notice.  Floyd  v.  Harding,  69  Va.  (28  Grat ) 
401.    This  anomalous  condition  of  the  law,  by  which  a  parol  agreement 
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for  a  lien  took  precedence  of  subseqaent  judgment  liens,  while  a  written 
unrecorded  mortgage  did  not,  was  remedied  by  that  section  of  the  Code 
which  provides : 

"Every  contract,  not  In  writing,  made,  in  respect  to  real  estate  or  goods  and 
chattels,  in  consideration  of  marriage,  or  made  for  the  ccmveyance  or  sale  of 
real  estate,  or  a  term  therein'  of  more  than  five  years,  shall  be  void,  both  at 
law  and  in  equity,  as  to  purchasers  for  valuable  consideration  without  notice 
and  creditors."  Norfolk  &  Portsmouth  T.  Co.  v.  White,  113  Va.  102,  73  S.  B. 
467,  Ann.  Oas.  1913E,  655. 

Straley  v.  Esser,  117  Va.  135,  83  S.  E.  1075,  and  Young  v.  Holland, 
117  Va.  433,  84  S.  E.  637,  earnestly  relied  on  by  appel&nt,  have  no 
application.  These  cases  only  decide  that  the  recording  statutes  and 
section  2463  do  not  protect  judgment  creditors  against  a  resulting  trust 
or  an  express  trust  created  by  a  grantee  at  the  time  of  the  conveyance  by 
his  contract,  expressed  or  implied,  to  the  effect  that  he  would  hold  the 
land  for  another  who  had  paid  the  purchase  money.  There  was  no 
semblance  of  an  agreement  in  this  case  that  Pizzini  would  hold  the  lot 
in  trust  for  the  Trust  Company.  Nor  does  Charlottesville  Hardware 
Co.  V.  Perkins,  118  Va.  34,  86  S.  E.  869,  affect  the  questicxi,  for  it 
merely  reaffirms  the  Virginia  doctrine  that  the  lien  of  a  judgment  at- 
taches only  to  whatever  interest  the  debtor  has,  and  that  where  a  con- 
veyance and  mortgage  for  the  purchase  money  are  interdependent  parts 
of  the  same  transaction  the  interest  of  the  grantee  vests  subject  to 
the  mortgage,  which,  although  unrecorded,  cannot  be  displaced  by 
judgments  against  the  grantee. 

But,  laying  aside  section  2463,  it  is  perfectly  clear  that  there  never 
was  any  intention  by  Pizzini  to  give,  or  by  the  trust  company  to  take, 
a  parol  agreement  for  a  lien  as  security.  Nor  was  there  any  promise  on 
the  one  side,  or  expectation  on  the  other,  that  another  mortgage  or  deed 
of  trust  should  be  executed,  or  that  another  lien  should  be  given  in 
any  form ;  and  this  obviously  distinguishes  the  case  from  Dulaney  v. 
Willis,  95  Va.  608,  29  S.  E.  324,  64  Am.  St.  Rep.  815.  To  warrant  a 
court  in  holding  that  an  equitable  lien  was  created,  "equity  requires  a 
clear  mutual  understanding  and  a  positive  assent  on  the  part  of  each 
party.  An  oflfer  must  be  accepted  in  the  terms  and  form  submitted, 
or  there  is  no  valid  assent  sudi  as  will  create  a  contract  which  may 
be  specifically  enforced."  Creecy  v.  Grief,  108  Va.  320,  61  S.  E.  769, 
and  Shield  v.  Adkins,  117  Va.  619,  85  S.  E.  492.  The  transaction 
shows  on  its  face  that  the  sole  intention  of  Pizzini,  which  he  carried 
out,  was  to  obtain  the  money  of  the  trust  company  without  any  security, 
on  the  deception  that  he  controlled  and  could  confer  upon  the  trust 
company  the  security  of  the  trust  deed  executed  to  Franklin.  That 
this  was  his  intention,  and  that  the  trust  company  relied  alone  on  the 
security  of  the  trust  deed  already  given  to  Franklin,  is  made  the  more 
evident  by  the  fact  that  the  original  plan  of  executing  another  security 
was  abandoned  and  reliance  on  the  trust  deed  already  executed  sub- 
stituted. The  obtaining  of  money  by  Pizzini,  by  representing  that  he 
owned  or  controlled  a  certain  piece  of  property,  namely,  the  trust  deed, 
was  nothing  more  than  the  ordinary  case  of  obtaining  money  under 
false  pretenses. 


THE  NEW  YOEK  GENTBAL  NO.  IS  446 

The  court  is  not  asked  to  carry  out  the  real  agreement  that  the  trust 
company  should  have  the  security  of  the  trust  deed  executed  to  Frank- 
lin, for  that  is  impossible.  The  position  submitted  is  that  the  court  has 
the  power  which  equity  requires  it  to  exercise  against  lien  creditors  of 
creating  another  lien,  not  thouc^ht  of  by  the  parties,  because  that  upon 
which  the  trust  company  relied  turned  out  to  belong  to  some  one  else. 
Judicial  power  does  not  extend  to  that  point 

Equities  against  Pizzini  to  require  him  to  make  good  his  representa- 
tion to  the  trust  company  that  he  was  giving  a  good  title  to  the  Franklin 
trust  deed  cannot  operate  to  estop  the  trustee  in  bankruptcy  represent- 
ing the  interest  of  creditors  for  whose  protection  the  recording  acts,  and 
section  2463  of  Virginia  Code  were  intended.  Fairbanks  Steam  Shovel 
Co.  V.  WiUs,  240  U.  S.  642-648,  36  Sup.  Ct.  466,  60  ly.  Ed.  841. 

Afiirmed. 


(257  Fed.  405) 

THE  NEW  YORK  CENTRAL  NO.  18. 

THE  AMANDA  MOORE. 

(drcolt  Court  of  Appeals,  Second  Circuit    F^ruary  14,  1919.) 

No.  152. 

1,  Collision  ^s»9,  73 — Suit  fob  Damages — ^Violation  of  Habbob  Rxtlb — 

Yesskl  Ltino  at  End  of  Pibb. 

New  York  City  Charter,  f  879,  proYldlng  that  no  vessels  shall  He  at 
the  end  of  piers,  "except  at  their  own  risk  of  Injory  from  vessels  enter- 
ing or  leaving  any  adjacent  dock,"  while  not  binding  on  courts  of  ad- 
miralty to  the  extent  of  absolutely  preventing  recovery,  Is  recognized  by 
them  as  establishing  a  valid  harbor  rule,  a  violation  of  which  Is  evidence 
of  negligence,  and  casts  on  the  violator  the  burd^i  of  showing  affirmative- 
ly that  the  violation  did  not  contribute  to  Its  Injury. 

2.  Collision  ^=»9— Defenses  to  Suit — Vessel  Lyinq  at  End  of  Pieb. 

A  violation  by  a  vessel  of  the  New  York  harbor  rule  against  lying  at 
the  end  of  a  pier  can  be  Invoked  only  by  vessels  entering  or  leaving  an 
adjacent  slip,  the  risk  of  Injury  from  which  under  the  statute  such  vessel 
assumes,  and  they  are  not  exempted  from  the  duty  to  exercise  proper 
care. 
8.  Towage  ^=:»11(6) — Injubt  to  Tow  in  Collision — Liabilitt  of  Tug. 

A  tug  cannot  be  held  liable  for  injury  to  her  tow  by  collision,  because 
she  tied  the  tow  at  the  end  of  a  pier,  where  It  was  done  with  the  express 
consent  of  the  owner. 

4.  Collision  ^=s>T2{2) — Tug  Moving  Out  of  Slip  and  Scow  Lying  at  End  of 
Pieb — Fault. 

A  collision  between  a  tug  moving  out  of  a  slip  and  a  scow  held  by  her 
towing  tug  at  the  end  of  an  adjacent  pier  held  due  to  faults  of  all  three 
vessels. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  Fred  E.  Jones,  owner  of  Scow  No. 
33,  against  the  steam  tug  New  York  Central  No.  18,  wiUi  the  steam 
tug  Amanda  Moore  impleaded.  Decree  for  half  damages  against  the 
Moore,  and  libelant  appeals.  Reversed,  with  directions  to  distribute 
damages  between  libelant  and  both  tugs. 

^s»For  oUier  cases  tee  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 


446  168  C.  C.  A.  REPORTS 

Libelant  owns  the  scow  No.  38.  On  a  fair  summer  day,  the  tide  being  strong 
flood,  she  was  in  tow  of  the  tug  Amanda  Moore.  It  was  intended  to  take  the 
scow  into  the  slip  between  Piers  32  and  S3,  East  River.  The  slip,  however,  was 
already  occupied — at  least  by  the  tug  New  York  Central  No.  18,  engaged  in 
pulling  out  the  lighter  Black  Rock.  To  give  No.  18  time  to  execute  her  ma- 
neuver before  towing  No.  33  into  the  slip,  the  Amanda  Moore  landed  libelant's 
scow  on  the  end  of  Pier  33,  making  her  fast  in  such  manner  that  her  end 
nearest  the  slip  was  about  15  feet  from  the  lower  outer  comer  of  Pier  33. 

This  procedure  was  in  violation  of  section  879  of  the  Charter  of  New  York 
City  (Laws  1901,  c.  466),  quoted  in  The  AUemania,  231  Fed.  942,  146  C.  C.  A. 
138,  which  declares  that  no  vessels  shall  lie  in  the  position  that  No.  33  occu- 
pied, **except  at  their  own  risk  of  injury  from  vessels  entering  or  leaving  any 
adjacent  dock  or  pier."  Tug  No.  18  put  a  line  from  her  own  bow  upon  the 
Black  Rock  and  backed  out  of  the  slip,  blowing  a  slip  whistle  as  she  went.  As 
the  tug  passed  out  of  the  slip,  the  full  force  of  the  tide  struck  her  broadside, 
and  threw  the  tug  against  the  end  of  No.  33,  causing  the  damages  sought  to 
be  recovered  in  this  action.  The  libelant  testified  that  he  knew  his  scow  was 
going  to  the  slip  in  question,  and  that  he  had,  if  not  instructed,  at  least  au- 
thorized, those  in  charge  of  the  Amanda  Moore  to  tie  up  his  scows  (and  among 
others  the  33)  at  the  ends  of  piers.  He  was  specifically  asked  whether  in 
these  instructions  he  included  the  end  of  the  "pier  as  well  as  the  inside  of  the 
slip,"  and  he  answered  in  the  affirmative.  It  did  not  appear  that  the  navigator 
of  the  Amanda  Moore  was  aware  of  this  order  or  willingness  of  the  libelant ; 
the  same  having  been  communicated  by  libelant  to  the  owner  of  that  tug. 

It  is  inferable  from  the  record  that  libelant's  scow  had  no  crew;  she  was 
wholly  in  charge  of  the  Amanda  Moore,  and  the  line  to  the  pier  end  was 
thrown  out  and  made  fast  by  a  tug  deckhand.  The  court  below  dismissed  the 
libel  as  to  New  York  Central  No.  18,  and  gave  half  damages  to  libelant  against 
the  Ajuanda  Moore.    From  this  decree  libelant  alone  appealed. 

Henry  E.  Mattison  and  Park  &  Mattison,  all  of  New  York  City,  for 
appellant. 

George  E.  Hargrave,  T.  Catesby  Jones,  and  Harrington,  Bigham  & 
Englar,  all  of  New  York  City,  for  the  New  York  Central  No.  18. 

George  Whitefield  Betts,  Jr.,  Robert  McLeod  Jackson,  and  Hunt, 
Hill  &  Betts,  all  of  New  York  City,  for  the  Amanda  Moore. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Section  879  of  the  charter  is  to  be  construed  and  applied  as  required 
by  our  previous  decisions  (The  AUemania,  supra.  The  Dean  Rich- 
mond, 107  Fed.  1001,  47  C.  C.  A.  138,  and  The  Chauncey  M.  Depew, 
139  Fed.  236,  71  C.  C.  A.  362).  It  does  not  absolutely  prevent  a  vessel 
lying  at  the  pier  end  from  recovering  against  manifest' tort-feasors. 
But  a  violation  of  the  statute  is  sufficient  evidence  and  sufficient  reason 
for  imputing  fault  to  the  violator.  The  consequence  of  such  violation 
is,  by  the  statute,  that  the  violator  cannot  recover  for  injuries  inflicted 
by  a  vessel  "entering  or  leaving  any  adjacent  pier" — i.  e.,  slip.  Our  de- 
cisions quoted  above  hold  that  this  absolute  prohibition  of  recovery 
does  not  bind  the  courts  of  the  United  States,  at  least  sitting  in  admir- 
alty; but  we  have  fully  recognized  the  statute  as  establishing  a  valid 
rule  for  the  management  of  the  harbor.  A  departure  therefrom,  like 
a  departure  from  any  other  legal  rule,  is  evidence  of  negligence,  and 
casts  on  the  violator  the  burden  of  showing  affirmatively  that  the  vio- 
lation did  not  contribute  to  the  injury  giving  rise  to  suit. 


THE  NEW  TOHK  CENTRAL  NO.  18  447 

[2]  Undoubtedly  such  violation  of  rule  can  be  invoked  only  by 
vessels  of  the  class  enumerated  by  the  statute,  viz.  those  "entering  or 
leaving"  a  slip  adjacent  to  the  pier  end  at  which  the  offender  lies; 
and  even  a  violation  of  rule  does  not  give  any  one  the  right  to  dispense 
with  care,  and  treat  a  vessel  wrongfully  at  the  pier  end  as  an  outlaw. 
The  Cincinnati  (D.  C.)  95  Fed.  304. 

The  statement  made  in  Wright,  etc.,  Co.  v.  New  England,  etc.,  Co. 
(D.  C.)  189  Fed.  813,  that  the  statute  does  not  make  lying  at  a  pier  end 
illegal,  is  true,  in  the  sense  that  no  crime  is  thereby  committed ;  but, 
if  construed  to  mean  that  no  valid  rule  is  established  by  the  enactment, 
it  is  erroneous.  That  case  was  affirmed  in  204  Fed.  762,  125  C.  C.  A. 
129,  and  the  point  of  statutory  violation  was  disposed  of  by  refer- 
ring to  The  Rhein,  204  Fed.  252,  122  C.  C.  A.  520,  in  which  case  it 
was  held  that  the  statute  was  not  applicable ;  nor  was  it  in  the  Wright 
Case,  though  for  a  different  reason. 

But  out  of  the  language,  not  the  facts,  of  the  last  two  cases  cited, 
there  seems  to  have  developed  an  impression  that  lying  at  a  pier  end 
is,  even  as  to  vessels  entering  and  leaving  the  adjacent  slips,  not  a 
fault,  unless  there  be  some  other  and  special  circumstances  making  the 
prohibited  position  dangerous  to  others.  This  is  incorrect,  and  any- 
thing to  that  effect  in  The  Stella  (D.  C.)  243  Fed,  220,  and  The  Daniel 
McAllister  (D.  C.)  245  Fed.  188,  must  be  regarded  as  erroneous. 

[3]  The  ground  upon  which  half  damages  against  the  Amanda 
Moore  were  allowed  below  was  that  that  tug  violated  the  statute  with 
libelant's  consent.  This  is  true ;  but  we  are  unable  to  perceive  that  li- 
belant has  any  cause  of  action  against  the  Amanda  Moore  for  doing 
exactly  what  he  distinctly  told  the  tugboat  owners  they  might  do  when 
he  employed  them.  It  was  therefore  no  fault  (in  respect  of  this  libel- 
ant) for  the  Amanda  Moore  to  fasten  the  scow  at  the  pier  end. 

[4]  But  the  duty  of  the  tug  was  not  confined  to  merely  pausing  at 
the  slip  entrance  until  No.  18  could  get  out.  She  was  obliged  to  take 
such  steps  as  good  navigation  required  while  she  was  there.  Therefore 
the  question  of  fact  is  whether  there  was  any  error  of  navigation  on 
the  part  of  either  No.  18  or  the  Amanda  Moore  while  the  former  was 
pulling  out  the  Black  Rock-^an  operation  admitted  on  all  sides  as  not 
easy,  owing  to  the  narrowness  of  the  waters  and  congestion  in  the  slip. 

The  tide  was  running  about  five  knots.  It  was  sure  to  hit  heavily  on 
the  broadside  of  any  vessel  emerging  from  the  slip.  The  Moore  had 
fastened  her  scow  and  herself  with  only  a  single  line,  and  it  was  quite 
possible  to  slack  off  the  line  in  an  instant  and  let  both  scow  and  tug 
drift  away  with  the  tide. 

The  master  of  No.  18  saw  what  was  at  the  end  of  the  pier,  blew  his 
whistle,  and  says  that  he  did  not  think  he  would  strike  the  scow,  be- 
cause "I  thought  he  would  slack  up  with  the  line" ;  but  he  held  no  con- 
versation with  the  master  of  the  Moore,  whom  he  saw,  never  asked  him 
to  do  what  he  says  he  expected  would  be  done,  and  (in  short)  went 
ahead  on  the  chance  that  all  would  be  well. 

The  master  of  the  Moore  saw  the  No.  18  coming,  and  says  that  he 
did  not  cast  off  his  line  and  drop  back  with  the  tide,  "because  I  thought 
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she  had  room  enough  to  go  up  dear,"  which  was  exactiy  what  flic 
No.  18's  master  knew  did  not  exist. 

The  No.  18  put  on  full  speed  and  attempted  to  execute  a  maneuver 
which  could  not  succeed  unless  the  master  of  the  Moore  co-operated 
with  him ;  but  no  means  of  co-operation  were  suggested.  It  was  left 
to  divination. 

In  our  opinion  the  No.  18  was  at  fault  for  close  shaving,  and  not  at- 
tempting to  get  the  Moore  to  remove  herself  and  scow,  and  the  Moore 
for  not  executing  an  obvious  maneuver,  which  would  certainly  have 
mitigated  and  might  have  avoided  collision. 

Therefore  all  parties  to  this  action  were  at  fault,  and  it  is  ordered 
that  the  decree  appealed  from  be  reversed,  with  one  bill  of  costs  in 
this  court  against  the  two  tugs  jointly,  and  the  cause  be  remanded 
with  directions  to  distribute  the  damages  between  the  libelant  and  both 
tugs,  upon  the  principles  enunciated  in  The  Harold  (D.  C.)  84  Fed.  704, 
and  The  Lyndhurst  (D.  C.)  92  Fed.  682. 


<257FW.  40© 

SUMPTER  LUMBER  CO.  v.  SOUND  TIMBER  00. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     April  7,  1919.) 

No.  3283. 

1.  Appeal  and  Esbob  ^=»830(2) — Circuit  Coubts  of  Appeals — Substitution 

OF  Parties. 

A  Circuit  Court  of  Appeals  has  Jurisdiction  to  entertain  an  original 
application  for  substitution  of  parties  in  a  suit  which  has  been  brought 
into  that  court  by  appeal,  regardless  of  the  action  of  the  District  Court 
in  denying  a  similar  application. 

2.  Appeal  and  Error  ^=»95 — ^Appealable  Orders. 

An  order  of  a  District  Court  denying  an  application  by  a  stranger  to 
be  substituted  as  complainant  in  a  suit  is  not  appealable. 

3.  Appeal  and  Error  ^=3»330(2) — Substitution  of  Pabties  in  Appellate 

Court. 

Where  the  interests  of  a  party  to  an  appeal  devolve  upon  another, 
either  by  operation  of  law  or  act  of  the  parties,  the  person  acquiring  such 
interests  wUl  usually  be  allowed  to  be  substituted,  and  to  prosecute  or  de- 
fend the  appeal  in  place  of  the  original  party. 

4.  Appeal  and  Error  ^=:»373(1),  397 — ^Dismissal  op  Appeal — Grounds. 

An  appeal  will  not  be  dismissed,  on  tlie  ground  that  no  citation  was 
served  and  no  bond  filed  in  the  court  below,  when  the  appeal  was  tak^i 
in  open  court  and  bond  has  been  filed  in  the  appellate  court 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Suit  in  equity  by  the  Sumpter  Lumber  Company  against  the  Sound 
Timber  Company.  Decree  for  defendant,  and  complainant  appeals. 
On  motion  for  substitution  of  parties,  and  motion  to  dismiss  appeal. 
Motion  for  substitution  granted,  and  motion  to  dismiss  denied. 

^spFor  oilier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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W.  F.  Hays,  of  Seattle,  Wash.,  for  appellant. 

Peters  &  Powell  and  John  H.  Powell,  all  of  Seattle,  Wash.,  for 
appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  W.  F.  Hays,  who  was  the  attorney  for 
the  appellant  in  the  court  below,  moves  this  court  for  an  order  that 
he  be  substituted  as  the  party  appellant  in  the  above-entitled  suit. 
The  cause  was  tried  on  its  merits  in  the  court  below,  and  on  April 
19,  1918,  decision  was  announced,  and  the  appellant  in  open  court 
gave  notice  of  its  appeal.  The  form  of  decree  was  taken  under  ad- 
visement, and  the  decree  was  entered  on  April  29th,  and  the  appellant 
was  required  to  file  a  supersedeas  bond  on  the  appeal  in  the  sum  of 
$10,000.  On  November  19,  1918,  an  order  was  made  that  the  appel- 
lant's appeal  be  allowed,  and  that,  instead  of  giving  a  supersedeas 
bond,  it  might  give  its  bond  for  costs  in  the  sum  of  $500,  and  there- 
after, upon  extensions  of  time,  the  transcript  was  filed  in  this  court 
on  January  14,  1919.  In  the  meantime,  and  before  the  filing  of  a 
bond  on  appeal,  Hays  moved  the  court  below  for  an  order  that  he  be 
substituted  as  the  party  plaintiff  and  appellant  in  said  cause,  which 
motion  was  denied  on  January  6,  1919. 

The  appellant  makes  no  objection  to  the  motion  now  made  in  this 
court,  but  the  appellee  opposes  the  same  on  the  ground  that  a  similar 
motion  made  in  the  court  below  was  denied,  and  that  Hays'  only  rem- 
edy is  by  appeal  from  that  order.  The  ground  of  the  motion  for  sub- 
stitution, as  shown  by  affidavits,  is  that  Hays  is  the  real  party  in  in- 
terest in  the  said  suit;  that  he  obtained  a  judgment  on  June  13,  1908, 
and  in  pursuance  of  such  judgment,  he  purchased  on  execution  the  de- 
fendant's interests  in  certain  real  estate,  and  received  from  the  sheriff 
certificates  of  sale;  that  on  November  19,  1908,  he  conveyed  all 
rights  under  said  certificates  to  Henry  Hewitt,  under  a  contract  with 
Hewitt  whereby,  upon  the  quieting  of  the  title  to  said  lands,  Hewitt 
was  to  pay  to  him  $42,500  and  reconvey  to  him  an  undivided  one- 
half  interest  in  the  lands;  that  Hewitt  was  the  president  of  the 
appellant  herein,  and  that  he  conveyed  said  lands  to  the  appellant, 
the  stock  of  which  he  was  the  sole  owner,  and  that  the  present  suit  to 
quiet  title  to  said  lands  was  accordingly  commenced  in  the  name  of 
the  appellant ;  that  Henry  Hewitt  died  on  May  2,  1918,  and  his  suc- 
cessors in  interest  thereafter,  and  after  the  appeal  had  been  taken  in 
open  court,  refused  to  prosecute  the  appeal,  and  that  Hays  was  not 
aware  of  their  purpose  to  abandon  the  appeal  until  about  the  time  of 
his  application  to  the  court  below  for  an  order  of  substitution;  and 
.  that  the  said  corporation  now  has  no  intention  to  prosecute  the  appeal, 
and  has  abandoned  and  disclaimed  any  interest  in  the  subject-matter 
of  the  litigation. 

The  appellee  points  to  the  fact  that  Hays  was  aware,  soon  after 

the  entry  of  the  decree  in  the  court  below,  that  the  appellant  would 

take  no  further  steps  toward  the  prosecution  of  the  appeal.    To  this 

it  is  to  be  said  that  the  appellant  has  not  at  any  time  instructed  its 
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counsel  to  abandon  the  appeal  or  to  dismiss  the  same.  Hays,  as  its 
counsel,  undoubtedly  had  the  right  to  take  the  appeal.  It  is  not  dis- 
puted that  he  had  an  understanding  with  the  president  of  the  appel- 
lant that  an  appeal  should  be  taken  in  case  of  an  adverse  decision. 
The  appeal  has  now  been  perfected,  and  a  bond  for  costs  has  been 
filed  in  this  court,  and  the  appellant  is  still  properly  a  party  to  the 
appeal. 

[1]  The  principal  question  here  is  whether  Hays*  right  of  sub- 
stitution is  foreclosed  by  the  order  denying  him  substitution  in  the 
court  below.  We  are  not  advised  of  the  ground  on  which  the  order 
was  denied.  It  may  have  been  denied  on  the  ground  that  the  juris- 
diction of  this  court  had  attached  upon  the  allowance  of  the  appeal, 
notwithstanding  that  a  bond  had  not  been  given.  Evans  v.  State 
Bank,  134  U.  S.  330,  10  Sup.  Ct.  493,  33  L.  Ed.  917;  Southern  Pine 
Co.  v.  Ward,  208  U.  S.  126,  28  Sup.  Ct.  239,  52  L.  Ed.  420.  But, 
however  that  may  be,  this  court  has  jurisdiction  to  entertain  original 
applications  for  substitution  (Howard  v.  United  States,  102  Fed.  79. 
42  C.  C.  A.  169;  Chicago  G.  W.  Ry.  v.  First  Methodist  Episcopal 
Church,  102  Fed.  85,  42  C.  C.  A.  178,  50  L.  R.  A.  488;  Southern  Pine 
Co.  V.  Ward,  supra),  and  the  action  of  the  court  below  cannot  affect 
that  jurisdiction. 

[2,  3]  We  find  no  merit  in  the  contention  that  the  right  now  to  move 
for  substitution  was  lost  by  the  failure  to  appeal  from  the  order  of 
the  court  below  denying  substitution.  Hays  had  no  capacity  to  ap- 
peal from  that  order,  and  such  an  order  is  not  appealable.  3  C.  J. 
477;  Ex  parte  Cutting,  94  U.  S.  14,  24  L.  Ed.  49;  Ex  parte  Cock- 
croft,  104  U.  S.  578,  26  L.  Ed.  856;  Guion  v.  Insurance  Co.,  109  U. 
S.  173,  3  Sup.  Ct.  108,  27  L.  Ed.  895;  Sliscovich  v.  Scandinavian- 
American  Bank,  78  Wash.  660,  139  Pac.  606.  The  proposed  sub- 
stitution makes  no  change  in  the  cause  of  suit.  It  can  cause  no 
prejudice  to  the  rights  of  the  appellee,  and  we  see  no  reason  why  it 
should  not  be  allowed. 

"Where  the  interests  of  a  party  to  an  appeal  or  writ  of  error  devolve  upon 
another,  either  by  operation  of  law  or  by  act  of  the  parties,  a  person  acquir- 
ing such  interests  will  usually  be  allowed  to  be  substituted,  and  to  prosecute 
or  defend  the  appeal  or  writ  in  place  of  the  original  party.  If  the  proper 
steps  are  taken  in  accordance  with  the  practice  in  the  particular  Jurisdiction." 
3  C.  J.  1031 ;  Bowden  v.  Johnson,  107  U.  S.  251,  2  Sup.  C?t  246,  27  L.  Ed. 
386. 

[4]  The  motion  for  substitution  will  be  allowed,  and  the  appellee's 
motion  to  dismiss  the  appeal,  on  the  ground  that  no  citation  was  served 
and  no  bond  filed  in  the  court  below,  will  be  denied,  since  the  appeal 
was  taken  in  open  court,  and  a  bond  has  been  filed  in  this  court. 
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INTERNATIONAL  HARVESTER  CO.  OF  AMERICA  v.  PATTERSON  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  15,  1919.    Rehearing  Denied 

June  2,  1919.) 

No.  5209. 

1.  GuABANTT  ^=»25(3) — Consideration — Evidence. 

The  words  "for  value  received,"  in  an  indorsement  of  guaranty,  af- 
firmatively express  a  consideration,  which  casts  upon  the  guarantor  the 
burden  of  proving  that  there  was  none,  and  a  mere  denial  that  anything 
was  paid  him  does  n«t  discharge  it. 

2.  Corporations  ^:=5>218 — Stockholders — Guaranty  or  Corporation's  Note 

— Consideration. 

A  guaranty  of  renewal  notes  of  a  corporation,  of  which  the  guarantor 
was  a  stockholder  and  also  a  creditor  in  a  substantial  amount,  by  which 
an  extension  of  the  debt  was  secured,  held  supported  by  a  valuable  con- 
sideration. 

3.  Mortgager  C=»25(3) — ^Validity — Consideration. 

The  release  of  a  guarantor  from  a  valid  contract  of  guaranty  and  the 
surrender  to  him  of  guaranteed  notes  to  the  amount  of  the  mortgage  held 
to  constitute  a  valid  consideration  for  his  personal  notes  for  a  portion  of 
the  debt  and  a  mortgage  securing  the  same. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  James  D.  Elliott,  Judge. 

Suit  in  equity  by  the  International  Harvester  Company  of  America 
against  Henry  Patterson  and  others.  Decree  for  defendants,  and  com- 
plainant appeals.    Reversed. 

Thomas  J.  Doyle,  of  Lincoln,  Neb.  (H.  P.  Atwater,  of  Sturgis,  S.  D., 
on  the  brief),  for  appellant. 

John  L.  Cleary,  of  Grand  Island,  Neb.  (Clarence  L.  Lewis,  of  Rapid 
City,  S.  D.,  on  the  brief),  for  appellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

HOOK,  Circuit  Judge.  This  is  an  appeal  by  the  International  Har- 
vester Company  from  a  decree  denying  it  relief  in  a  foreclosure  suit  up- 
on notes  and  a  mortgage  given  by  defendant  Patterson.  The  interest  of 
defendant  Miner  is  unimportant,  and  further  reference  to  her  may  be 
omitted.  The  defenses  appear  from  the  findings  of  the  trial  court, 
which  may  be  briefly  summarized  as  follows :  (1)  That  defendant  Pat- 
terson was  incapable  of  exercising  a  deliberate  judgment,  because  of 
mental  and  physical  weakness,  though  not  lacking  contractual  capacity ; 
(2)  that  he  was  imposed  upon  in  the  sense  that  he  was  overpersuaded 
against  his  own  interest ;  (3)  that  his  guaranty  of  certain  prior  notes,  in 
part  renewal  of  which  the  notes  and  mortgage  in  suit  were  given,  was 
without  consideration,  therefore  the  latter  were  likewise  without  consid- 
eration; and  (4)  the  notes  and  mortgage  sued  on  were  obtained  by  a 
false  and  fraudulent  representation. 

Defendant  was  a  rancher,  and  had  been  fairly  well  to  do  before  be- 
coming involved  in  a  mercantile  venture  by  a  corporation  named  Con- 

^=9Por  oUier  cases  see  same  topic  &.  KEY-NUMBEK  In  all  Key-Mumoered  Digests  A  IndeAts 
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sumers'  Supply  Company,  which  he  and  others  organized,  and  which 
finally  became  insolvent.  He  was  the  president  of  the  company  and 
owned  $1,000  of  its  capital  stock,  of  a  total  issue  of  $7,000.  The  con- 
duct of  its  business  was  intrusted  to  one  Tivis  as  manager,  who  held 
$5,000  of  stock  and  was  largely  responsible  for  its  lack  of  success. 
On  May  21,  1913,  defendant's  company  owed  the  plaintiff  $17,600  on 
notes  executed  prior  to  that  time,  and  new  notes  were  then  taken  for 
the  amount,  with  the  indorsement  of  Tivis  and  defendant  as  guarantors. 
This  appears  to  have  been  the  inception  of  defendant's  individual  liabil- 
ity to  the  plaintiff,  and  the  first  and  second  findings  of  the  court  above 
enumerated  were  addressed  to  that  transaction.  When  defendant  guar- 
anteed the  renewal  notes  of  May  21,  1913,  he  was  about  62  years  of 
age  and  was  suffering  from  neuralgia;  but  the  evidence  clearly  shows 
that  he  was  mentally  and  physically  competent  to  contract,  and  knew 
what  he  was  doing  at  the  time.  His  guaranty  of  the  notes  of  his  compa- 
ny may  not  have  been  wise  from  a  personal  standpoint,  but  no  imposi- 
tion in  a  legal  sense,  such  as  is  required  to  avoid  a  contract,  was  prac- 
ticed upon  him.  He  was  evidently  influenced  in  large  measure  by  Tivis, 
his  associate  in  business,  upon  whose  advice  and  solicitation  he  had  been 
accustomed  to  act ;  and  there  was  no  improper  collusion  between  Tivis 
and  the  representative  of  the  plaintiff,  who  was  present  and  participated 
in  the  transaction.  If  men  are  competent  to  contract,  and  do  contract, 
a  court  cannot  relieve  them  from  their  obligations  because  in  its  view 
they  acted  imwisely. 

[1,2]  Was  defendant's  guaranty  of  the  notes  of  his  company  without 
consideration  ?  The  words  in  the  indorsements  of  guaranty,  **f or  value 
received,"  affirmatively  express  a  consideration.  The  burden  of  prov- 
ing there  was  none  was  on  defendant,  and  a  mere  denial  that  anything 
was  paid  him  does  not  discharge  it.  There  are  other  kinds  of  con- 
sideration. The  notes  guaranteed  were  renewals  of  prior  notes,  and 
the  reasonable  inference  is  that  the  plaintiff  granted  and  the  debtor 
company  secured  an  extension  of  time.  Forbearance,  renewal,  or  ex- 
tension of  an  old  debt,  or  a  suspension  of  a  right,  is  imiversally  recog- 
nized as  a  legal  consideration  for  new  contractual  conditions.  Nor  is 
it  necessary  that  the  benefit  of  the  consideration  should  accrue  to  the 
promisor.  Violett  v.  Patton,  5  Cranch,  142,  3  L.  Ed.  61.  This  is  es- 
pecially so  in  cases  of  sureties  and  guarantors.  It  would  be  sufficient  if 
the  entire  benefit  accrued  to  the  debtor  company ;  but  defendant  had  a 
personal  interest  in  the  transaction.  He  was  not  only  a  stockholder  of 
his  company,  but  also  a  creditor  in  a  substantial  amount  (about  $10,000), 
and  consequently  was  individually  interested  in  what  concerned  it, 
though  indirectly  and  to  a  less  degree.  A  valuable  consideration,  how- 
ever small  or  nominal,  given  or  stipulated  for  in  good  faith  and  in  the 
absence  of  fraud,  will  support  a  contract  of  guaranty.  Lawrence  v. 
McCalmont,  2  How.  426,  452  (11  L.  Ed.  326) ;  Davis  v.  Wells,  104  U. 
S.  159,  167,  26  L.  Ed.  686.  The  above  are  old  rules,  and  according  to 
them  it  cannot  be  said  defendant's  guaranty  was  without  considera- 
tion. 

[3]  The  Notes  and  Mortgage  in  Suit. — On  May  21,  1914,  when  the 
$17,600  of  guaranteed  notes  had  matured,  an  adjustment  was  made  by 
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which  defendant  executed  to  plaintiff  his  individual  notes,  aggregating 
$5,355.50,  and  a  mortgage  to  secure  them,  an  equal  amoimt  of  the  pre- 
ceding notes  were  surrendered  to  him,  and  he  was  released  from  his 
gfuaranty  of  the  others.  The  plaintiff  and  Tivis,  acting  for  his  com- 
pany, settled  the  balance  of  the  guaranteed  notes  by  the  former  taking 
implements,  etc.,  at  an  agreed  discount  from  sale  price  and  a  new  note 
of  the  company  for  the  balance.  The  notes  for  $5,355.50,  and  the  mort- 
gage, given  by  defendant,  are  the  instruments  in  suit.  As  already  ob- 
served, the  trial  court  held  they  were  without  consideration,  be- 
cause there  was  no  consideration  for  defendant's  guaranty  of  their 
predecessors.  What  we  have  said  disposes  of  that  defense.  But  fur- 
ther, in  Lawrence  v.  McCalmont,  supra,  the  Supreme  Court  says : 

"In  Brooks  t.  Haigh,  10  Ad.  ft  E.  309,  323,  the  court  held  that  a  surrender 
by  the  guarantee  of  a  former  guaranty,  even  if  It  was  not  of  itself  binding 
upon  the  guarantor,  was  a  sufficient  consideration  to  take  the  case  out  of  the 
statute  of  frauds  and  to  sustain  a  promise  made  cm  the  footing  thereof." 

The  individual  notes  in  suit  are  upon  the  footing  of  the  prior  guar- 
anty which  was  surrendered  by  the  plaintiff. 

Finally,  it  is  urged  that  an  agent  of  plaintiff  induced  defendant  to 
execute  the  notes  and  mortgage  by  falsely  representing  that  his  (de- 
fendant's) attorney  said  it  was  the  best  thing  he  could  do.  We  think 
this  defense  is  an  afterthought.  The  preponderance  of  the  testimony 
of  witnesses  is  against  it,  and  is  confirmed  by  defendant's  conduct  be- 
fore and  after  the  transaction. 

The  decree  is  reversed,  and  the  cause  is  remanded,  for  a  decree  in 
favor  of  the  plaintiff. 


(257  Fed.  413) 

NOKIS  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Cnrcuit.    April  15,  1919.) 

No.  5257. 

1.  Pbostptution  ^=»5 — Violation  of  White  Slave  Tbaffio  Act — Question 

FOB  Jury. 

Evidence  in  a  prosecutloa  for  violation  of  the  White  Slave  Traffic  Act 
(Comp.  St.  f  8812)  held  sufficient  to  warrant  submission  of  the  case  to  the 
Jury. 

2.  Gbiminal  Law  «=»338(3)—Tbiai/— Evidence, 

That  a  defendant  could  not  read  or  write  English  did  not  render  letters 
purporting  to  have  been  written  by  him  inadmissible,  under  instruction 
that  they  should  be  considered  only  if  the  jury  foimd  that  they  were 
written  at  the  direction  of  and  for  defendant. 

3.  Criminal  Law  «=>823(2) — Trial — Instructions— CJure  of  Error. 

A  recital  by  the  judge  to  the  jury  of  the  evidence,  although  not  in  all 
respects  correct,  was  not  reversible  error,  where  the  jury  were  told  that 
it  was  only  his  recollection,  and  not  binding  on  them. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Criminal  prosecution  by  the  United  States  against  Chris  Nokis. 
Judgment  of  conviction,  and  defendant  brings  error.     Affirmed. 

^=5>For  other  caies  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeete  &  Indexes 
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C.  R.  Jones  and  George  G.  Yeaman,  both  of  Sioux  City,  Iowa,  for 
plaintiff  in  error. 

F.  A.  O'Connor,  U.  S.  Atty.,  of  Dubuque,  Iowa,  and  Seth  Thomas, 
Asst.  U.  S.  Atty.,  of  Ft.  Dodge,  Iowa. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  HUNGER,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  Chris  Nokis  was  convicted  and  sentenced 
for  violating  the  White  Slave  Traffic  Act  of  June  25,  1910  (36  Stat 
825,  c.  395  [Comp.  St.  §  8812]).  He  complains  of  instructions  of  the 
trial  court  and  the  admission  of  certain  evidence,  and  also  says  that  the 
evidence  which  was  competent  was  not  sufficient  to  warrant  the  ver- 
dict. The  arguments  in  the  brief  upon  the  several  questions  are  so 
intermingled  that  for  the  better  understanding  of  them  the  facts  which 
we  think  were  fully  and  competently  proved  will  be  set  forth.  No  tes- 
timony was  given,  except  by  witnesses  produced  by  the  government. 

[  1  ]  The  accused  first  met  the  young  woman  in  the  case  at  Aberdeen, 
S.  D.  She  had  recently  separated  from  her  husband  and  was  a  waitress 
in  a  restaurant  which  the  accused  patronized.  Shortly  afterwards  she 
went  to  Cleveland,  Ohio,  and  he  went  to  Sioux  City,  Iowa.  Just  before 
her  departure,  he  entertained  her  at  dinner  at  a  hotel  in  Aberdeen. 
She  was  in  Cleveland  about  two  months,  and  while  there  received 
several  letters  purporting  to  have  been  written  and  signed  by  him,  to 
all  of  which  she  responded.  The  letters  were  offered  in  evidence,  but, 
upon  objection  by  his  counsel,  the  court  excluded  them,  because  it  ap- 
peared that  the  accused  could  not  read  or  write  the  English  language. 
Nevertheless,  while  on  the  witness  stand,  she  testified  from  time  to 
time,  and  without  objection,  to  what  was  necessarily  the  purport  of 
their  correspondence  in  part.  While  at  Cleveland  she  received  $15 
from  the  accused,  also  a  telegram.  The  fact  that  she  received  a  tele- 
gram was  shown,  but  the  contents  were  excluded  by  the  court.  Being 
advised  that  a  railroad  ticket  to  Sioux  City  awaited  her  at  the  station 
in  Cleveland,  she  went  there  and  got  it.  Her  information  was  that  the 
ticket  came  from  the  accused.  Shortly  before  this  two  men  appeared 
at  the  window  of  the  railroad  ticket  office  in  Sioux  City,  one  of 
whom,  not  the  accused,  acted  as  spokesman  for  the  other,  and  arranged 
and  paid  for  the  delivery  of  the  ticket  to  her  at  Cleveland.  He  rep- 
resented that  she  was  the  sister  of  the  other  man.  The  latter  was  seen 
indistinctly,  and  was  not  identified  as  the  accused.  The  young  woman 
left  for  Sioux  City,  using  the  ticket.  She  had  never  been  in  that  city 
before,  and  had  no  relatives,  friends,  or  acquaintances  there,  except 
the  accused.  The  day  before  her  arrival  the  accused  told  the  propri- 
etress of  the  lodging  house  where  he  roomed  with  another  man  that  he 
expected  his  wife,  and  he  arranged  with  her  for  a  separate  room.  He 
met  the  young  woman  at  the  station  when  she  arrived.  They  went  to 
his  lodging  house.  He  introduced  her  to  the  proprietress  as  his  wife. 
In  his  presence  she  registered  the  accused  and  herself  as  husband  and 
wife.  They  repaired  to  the  room  previously  assigned  him,  he  took  his 
belongings  there,  and  they  occupied  it  together  for  at  'east  two  nights. 
The  furnishing  of  the  room  implied  the  most  intimate  relations.    He 
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paid  for  her  occupancy  of  the  room,  and  also  for  her  board  at  a  res- 
taurant. Later  he  attempted  to  kill  her,  because  she  desired  to  leave 
him  and  return  to  Cleveland.  The  disclosure  of  their  relations  re- 
sulted from  the  disturbance  and  the  calling  in  of  a  police  officer.  To 
say  that  the  above  was  insufficient  to  warrant  the  jury  in  finding  that  the 
accused  caused  the  young  woman  to  be  transported  on  the  interstate 
journey  from  Cleveland,  Ohio,  to  Sioux  City,  Iowa,  for  an  immoral 
purpose,  is  to  take  a  sophistical  view  that  is  out  of  touch  with  the  ac- 
tualities of.  life.  It  is  true  that  the  young  woman  testified  on  cross- 
examination  that  she  went  to  Sioux  City  of  her  own  accord,  and  that 
accused  did  not  induce  or  entice  her;  also  that  she  denied  an  infer- 
ence from  their  occupancy  of  the  same  room.  But  under  the  circum- 
stances the  significance  of  their  undisputed  conduct  was  for  the  jury, 
and  it  is  idle  to  say  the  conclusion  was  unwarranted. 

[2]  When  on  the  witness  stand  the  young  woman  was  asked  by 
counsel  for  the  government  whether  prior  to  her^arrival  in  Sioux  City 
she  had  any  arrangement  or  understanding  with  the  accused  with  ref- 
erence to  her  meeting  him  there.  The  record  shows  an  affirmative 
answer  by  her,  and  then  an  objection  by  counsel  to  the  question.  The 
complaint  that  the  court  overruled  the  objection  might  be  disposed  of  by 
observing  that  the  objection  came  too  late  and  that  there  was  no  mo- 
tion to  strike  out  the  answer.  But,  aside  from  that,  no  prejudice  re- 
sulted, even  if  the  contents  of  the  letters  were  thus  indirectly  brought 
into  the  case.  That  a  meeting  was  arranged  and  understood  between 
them  appeared  otherwise  without  reasonable  doubt.  Furthermore, 
there  was  enough  in  the  evidence  to  have  justified  the  court  in  admitting 
the  letters  themselves,  with  an  instruction  that  the  jury  should  consider 
them  only  if  they  found  that  they  were  written  at  the  direction  of  and 
for  the  accused.  Illiteracy  does  not  exclude  other  proof  of  responsible 
authorship.  The  complaint  of  the  admission  of  testimony  of  the  young 
woman  that  the  arrangement  with  the  accused  was  made  about  two 
weeks  before  she  left  Cleveland  is  equally  without  merit. 

[3]  ]  It  is  urged  that  the  court  erred  in  reciting  the  undisputed  facts 
in  its  charge  to  the  jury.  The  recital  was  substantially  correct  except 
in  one  particular.  The  court  said  that  the  ticket  agent  at  Sioux  City 
heard  his  assistant  in  the  office  inquire  of  the  man  at  the  window  as  to 
who  was  buying  the  ticket,  and  that  the  latter  named  the  accused.  This 
does  not  appear  in  the  bill  of  exceptions.  It  may  be  that  the  court  got 
the  fact  from  the  railroad  office  record  of  the  transaction,  which  was 
received  in  evidence,  but  is  not  set  forth  in  the  record  before  us.  How- 
ever this  may  be,  the  court  carefully  told  the  jury  that  what  it  said 
about  the  evidence  was  simply  according  to  its  recollection  and  that 
they  were  not  bound  by  it.    There  was  in  this  no  reversible  error. 

The  sentence  is  affirmed. 
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(257  Fed.  416) 

JUNG  BACK  SING  et  al.  v.  WHITE,  Commissioner  of  ImmlgratloiL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  5,  1919.    Behearing  Denied 

June  6,  1919.) 

No.  8258. 

1.  Habeas  Cobpus  ^=»25(1) — CThinesb  Pebsons — ^Deportation — ^Faib  Heabt 

ING. 

A  Chinese  person  ordered  deported  is  not  entitled  to  discharge  on 
habeas  corpus,  because  she  was  denied  the  right  of  counsel  at  her  prelimi- 
nary hearing,  where  after  examination  a  second  warrant  was  issued,  and 
she  was  notified  in  the  presence  of  her  counsel  of  a  right  to  couns^,  and 
at  that  time,  without  objection  by  counsel  then  representing  her,  the  former 
examination  was  introduced  in  evidence  as  a  part  of  the  record  in  the 
proceedings  under  the  second  warrant 

2.  Habeas  Corpus  ^=»25(1) — Chinese  Persons— Depobtatiow — ^Bvidencs. 

A  (Thinese  person  ordered  deported  by  the  immigration  authorities  was 
not  denied  a  fair  hearing,  so  as  to  be  entitled  to  discharge  on  habeas 
corpus,  because  the  immigration  authorities  admitted  in  evidence  the 
testimony  given  by  a  witness  in  a  case  in  the  state  court,  without  showing 
that  the  witness  was  not  available  in  person,  where  counsel  for  sudi 
Chinese  person  merely  requested  that  all  of  the  evidence  of  the  witness 
be  introduced,  and  made  no  objection  to  the  introduction  of  the  whole 
record  of  the  testimony  in  the  case  in  the  state  court 

8.  Habeas  Cobpus  ^=s>26{1) — Chinese  Persons — ^Depobtation — ^Bvidenoe. 
A  Chinese  woman  ordered  deported  was  not  denied  a  fair  hearing,  so 
as  to  be  entitled  to  habeas  corpus,  because  the  immigration  authorities 
refused  to  allow  her  alleged  husband  to  testify  in  person,  where  the  in- 
spector requested  an  affidavit  of  the  husband  and  considered  the  same. 

4.  Aliens  ^s954 — Chinese  Persons — Depobtation — ^Evidence. 

Evidence  in  deportation  proceedings  against  a  Chinese  person  held  to 
warrant  an  order  for  her  deportation,  on  the  ground  that  she  was  found 
employed  in  or  connected  with  a  house  of  prostitution,  or  resort  frequent- 
ed by  prostitutes,  and  that  she  had  been  sharing  in  or  deriving  benefits 
from  the  earnings  of  prostitutes* 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  M.  T.  Dooling,  Judge. 

Application  by  Jung  Back  Sing  and  Dear  Shee  for  a  writ  of  habeas 
corpus  against  Edward  White,  as  Commissioner  of  Immigraticm,  Port 
of  San  Francisco.  From  a  judgment  denying  the  writ,  relators  ap- 
peal.   Affirmed. 

James  M.  Hanley  and  Herbert  Chamberlain,  both  of  San  Francisco, 
Cal.,  for  appellants. 

Annette  Abbott  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  and  Ben 
F.  Geis,  Asst.  U.  S.  Atty.,  of  Willow,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  Dear  Shee,  a  Chinese  alien,  was  ordered 
deported  upon  a  warrant  which  charged  that  she  was  found  employed 
by,  in,  or  in  connection  with  a  house  of  prostitution,  or  resort  habitu- 
ally frequented  by  prostitutes,  or  where  prostitutes  gathered,  and  that 
she  had  been  found  receiving,  sharing  in,  or  deriving  benefit  from 
the  earnings  of  a  prostitute  or  prostitutes.    Jung  Back  Sing,  claiming 

^;=:»For  other  cases  cee  same  topic  &  KET-NUMBISR  in  all  Key-Numbered  Digests  A  Indexes 
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to  be  her  husband,  but  who  was  found  by  the  immigration  oflScials 
never  to  have  been  married  to  her,  filed  a  petition  in  the  court  below 
for  habeas  corpus,  alleging  that  the  hearing  on  the  proceedings  for 
deportation  was  unfair.  The  record  in  those  proceedings  was  submit- 
ted with  the  petition  for  the  writ. 

[1]  It  is  contended  that  the  proceedings  were  unfair  in  that,  first. 
Dear  Shee  was  denied  the  right  of  counsel  at  a  preliminary  examina- 
tion on  January  25  and  26,  1917,  and  was  not  instructed  as  to  her  right 
to  be  represented  by  counsel.  It  appears  that  after  that  examination 
of  Dear  Shee  a  second  warrant  was  issued,  and  that  she  was  notified 
in  the  presence  of  her  counsel  of  her  right  to  counsel,  and  that  at  that 
time,  without  objection  from  her  counsel  then  representing  her,  the 
former  examination  was  introduced  in  evidence  as  a  part  of  the  record 
in  the  proceedings  imder  the  second  warrant.  It  is  not  ground  for  dis- 
charging an  alien  on  habeas  corpus  that  a  preliminary  examination 
was  had  without  advising  the  alien  of  his  right  of  representation  by 
counsel  (Mok  Nuey  Tau  v.  White,  244  Fed.  742,  137  C.  C.  A.  190), 
and,  if  there  were  error  in  the  proceedings  of  January,  it  was  cured  by 
the  admission  of  those  proceedings  in  evidence  without  objection  on 
April  18,  1917. 

[2]  It  is  said  that  Dear  Shee  was  denied  a  fair  hearing  by  the  ac- 
tion of  the  immigration  authorities  on  April  3,  1917,  in  admitting  in 
evidence  the  testimony  of  Ay  Ying  given  at  a  hearing  in  the  case  of 
Choy  Sun  in  the  superior  court  of  San  Francisco,  without  first  show- 
ing that  Ay  Ying  was  not  available  in  person,  or  without  showing  in- 
ability to  procure  her  affidavit ;  also  in  introducing  only  a  part  of  the 
record  in  the  Choy  Sun  case,  and  without  showing  that  a  verdict  was 
rendered  therein  finding  Choy  Sun  not  guilty.  The  answer  to  this  is 
that  the  testimony  of  Ay  Ying  so  taken  in  the  superior  court  was 
introduced  without  objection  from  counsel  for  the  appellants,  and  that 
he  then  asked  that  all  the  evidence  of  said  Ay  Ying  be  introduced  and 
incorporated  in  the  record. 

But  the  appellants  assert  that,  instead  of  introducing  the  testimony 
of  Ay  Ying  alone,  the  whole  record  of  the  testimony  in  that  case  was 
taken  and  received  in  evidence.  Again  the  answer  is  that  counsel  for 
the  appellants  made  no  objection  to  the  reception  of  the  record,  and 
moreover  it  does  not  appear  that  any  portion  of  the  record  other  than 
Ay  Ying's  testimony  was  considered  on  the  hearing  or  on  the  appeal. 
The  Secretary  of  Labor,  in  affirming  the  order  of  deportation,  said : 

"In  the  transcript  of  proceedings  in  the  superior  court  of  San  Francisco^ 
pages  1  to  45,  which  were  made  a  part  of  the  hearing  so  far  as  the  testimony 
of  Ay  Ying  was  concerned,  Ay  Ying  testified,"  etc. 

[3]  It  is  said  that  the  hearing  was  unfair,  in  that  the  alleged  hus- 
band of  Dear  Shee  was  not  allowed  to  testify.  It  appears  that  coun- 
sel for  Dear  Shee  asked  permission  to  have  her  husband  testify  in  per- 
son, to  which  the  inspector  answered  that  he  preferred  an  affidavit,  and 
added,  "If  we  want  him,  we  will  call  for  him."  It  does  not  appear 
that  any  substantial  rights  of  the  appellants  were  prejudiced  by  this 
action  of  the  inspector.    The  alleged  husband  was  allowed  to,  and  did,. 
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present  in  the  form  of  affidavits  the  facts  as  to  which  he  might  have 
testified. 

[4 J  It  is  urged  that  the  record  in  the  proceedings  for  deportation 
contains  no  evidence  to  sustain  the  particular  charge  under  which 
Dear  Shee  was  ordered  deported,  and  that  there  is  absolutely  no  evi- 
dence to  show  that  she  was  employed  or  detained  by  any  person  in  a 
house  of  prostitution,  or  resort  frequented  by  prostitutes,  or  where 
prostitutes  lived.  The  record  contains  ample  evidence  to  sustain  the 
charge  that  Dear  Shee  was  a  prostitute,  and  on  that  charge  she  might 
have  been  ordered  deported.  There  is  but  little  evidence  to  sustain 
the  specific  charge  which  was  made  against  her.  But  we  think  there 
is  sufficient  in  the  affidavit  of  Donaldina  Cameron,  superintendent  of 
the  Presbyterian  Chinese  Mission,  to  sustain  the  specific  charge  which 
was  made.    That  affidavit  states : 

That  the  affiant  had  known  Dear  Shee  "as  a  slave  owner  and  prostitute  for 
the  past  year" ;  that  "on  May  29,  1916,  I  raided  the  premises  at  926  Stockton 
street  under  a  juvenile  court  warrant,  and  took  in  custody  Wong  Hong  Ho, 
and  at  that  time  Dear  Shee,  alias  Kow  Ling,  was  an  inmate  of  those  premises, 
and  was  loft  in  charge  of  the  house  after  the  other  women  were  taken  to 
prison.  On  January  2-1,  1917,  I  raided  the  premises  at  710  Sacramento  street 
imder  juvenile  court  warrant,  and  took  In  custody  Jung  Ohy,  and  I  again 
found  Dear  Shee,  alias  Kow  Ling,  in  charge  of  the  premises." 

There  was  other  evidence  to  corroborate  that  affidavit.  If  Dear 
Shee  was  a  slave  owner,  and  was  in  charge  of  a  house  of  prostitution, 
we  think  it  may  properly  be  found  that  she  was  employed  "in  or  in 
connection  with  a  house  of  prostitution,"  and  was  "receiving,  sharing 
in,  or  deriving  benefit  from  the  earnings  of  a  prostitute"  as  charged  in 
the  warrant. 

The  judgment  is  affirmed. 


(257  Fed,  418) 

PRUDENTIAL  CASUALTY  CO.  v.  MILLER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  7,  1919.) 

No.  3103. 

1.  Reformation  of  Instbuments  ^=»30 — Bubglabt  Pouot — EQunABUE  Cause 

OF  Action. 

If  the  agent  of  a  burglary  insurer  and  the  Insured  storekeeper  or  his 
agent  so  misunderstood  each  other-  that  their  minds  never  met  as  regards 
the  extent  of  the  store's  burglary  alarm  equipment,  or  if  agent  of  in- 
surer through  mistake  or  designedly  misinformed  insurer  as  to  extent  oi 
such  equipment,  or  undertook  without  authority  to  waive  failure  of  the 
storekeeper  to  connect  his  safe  with  a  burglary  alarm  system,  correction 
of  the  policy  as  issued  cannot  be  obtained  at  law,  but  must  be  sought  in 
equity,  after  which  the  actual  contract  as  then  determined  can  be  en- 
forced. 

2.  Insurance   ^=>143(3) — Bubglabt  Insurance — Action   in   Disbeoard   of 

Provision. 

The  holder  of  burglary  Insurance  cannot  accept  his  policy  without 
reading  it,  and  in  an  action  at  law  on  the  instrument,  after  a  loss.  Ignore 
one  of  its  provisions  and  have  it  enforced  otherwise  than  according  to  its 
terms ;   his  remedy,  if  any,  being  by  reformation  in  equity. 

^s»For  Other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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8,  Action  ^s»68 — Stat  or  Action  at  Law  Pending  Suit  in  Equity. 

When  it  is  discovered,  after  an  action  at  law  is  brought  on  a  policy  of 
Inpurance,  that  a  reformation  is  necessary,  for  which  a  bill  in  equity  must 
be  filed,  the  action  at  law  will  be  held  in  abeyance  until  the  case  in  equity 
is  concluded. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Eastern  District  of  Michigan ;  Arthur  J.  Tuttle, 
Judge. 

Action  by  Gilbert  E.  Miller  against  the  Prudential  Casualty  Com- 
pany. To  review  judgment  for  plaintiff,  defendant  brings  error.  Re- 
versed. 

Wilson  W.  Mills,  of  Detroit,  Mich.,  for  plaintiff  in  error. 
James  O.  Murfin,  of  Detroit,  Mich.,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SATER,  District  Judge. 

SATfeR,  District  Judge.  On  October  2,  1915,  Miller  made  a  con- 
tract with  a  still  alarm  company  for  the  equipment  of  the  doors,  win- 
dows, and  transoms  of  (but  not  of  the  safe  in)  one  of  his  E)etroit 
jewelry  stores  with  a  burglar  alarm  system.  He  then  held  an  unex- 
pired policy  issued  by  the  insurance  company,  insuring  him  for  $5,000 
against  loss  by  burglary.  While  the  work  of  installation  was  in  prog- 
ress, Allen,  who,  notwithstanding  his  rather  uncertain  evidence  as 
to  his  status  with  the  insurance  company,  must  be  regarded  as  its  ac- 
credited representative,  met  Guerin,  who  was  Miller's  financial  man 
and  business  manager,  at  which  time  Guerin,  so  he  states,  exhibited 
to  Allen  the  executed  contract  between  Miller  and  the  still  alarm  com- 

?any.  Allen  claims  he  was  shown  merely  an  unsigned  memorandum, 
'he  instrument  produced  was  examined  by  Allen,  and  a  discussion 
took  place  as  to  most  of  its  details.  Guerin  took  him  over  the  prem- 
ises, and  explained  to  him  quite  fully  of  what  the  equipment  would 
consist.  The  evidence  is  not  entirely  clear  as  to  whether  there  was  any 
mention  of,  or  discussion  between  them  relating  to,  the  protection  of 
the  safe  located  in  the  rear  of  the  store,  but  there  is  no  pretense  that 
Guerin  represented  that  the  still  alarm  system  was  to  extend  to  the 
safe.  Allen  suggested,  what  was  previously  unknown  to  Miller  and 
Guerin,  that,  on  account  of  the  improvement  then  being  made,  Miller 
would  be  entitled  to  a  rebate  on  the  premium  previously  paid  for  his 
insurance  policy.  He  claims  to  have  discussed  the  matter  of  the  store's 
equipment  several  times  from  early  September  until  some  time  in  Oc- 
tober, with  both  Miller  and  Guerin,  and  that. on  one  occasion,  when  the 
latter  was  absent,  he  was  informed  by  Miller  that  a  complete  system 
of  protection  including  a  wooden  casing  around  the  safe  with  con- 
nections with  the  outside  central  alarm  system  was  intended.  Miller 
did  not  testify,  being  "somewhere  between  Jacksonville  and  Washing- 
ton" at  the  time  of  the  trial. 

The  still  alarm  company  completed  its  contract  for  work  at  the 
store  about  November  1,  notice  of  which  was  given  to  Allen,  who, 

^s»For  other  cases  see  same  topic  &  KEY-NUMDER  in  all  Key-NumlDered  Digests  &  Indexes 
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after  that  date  on  more  occasions  than  one,  visited  the  store,  but  at  no 
time  examined  or  noticed  the  safe.  He  had  never  seen  a  safe  inclosed 
by  a  wooden  casing.  On  December  27,  Guerin  received  from  the  in- 
surance company  in  Miller's  mail  a  rider  to  be  attached  to  the  insur- 
ance policy,  and  also  a  check  for  the  rebate  fwhich  had  been  figured 
by  Allen)  on  the  premium  theretofore  paid.  The  rebate  was  such  as 
would  be  allowed  for  the  protection  of  the  safe,  as  well  as  the  doors, 
windows,  and  transoms,  and  was  greater  than  it  would  have  been,  had 
it  been  based  on  the  installation  actually  made.  The  check  was  paid, 
and  Miller  received  the  money.  Guerin,  presumablv  without  reading 
such  rider,  placed  it  in  the  file  with  the  policy,  and  neither  Miller  nor 
any  of  his  agents  knew  of  any  claim  of  failure  in  the  installation  of 
the  still  alarm  system  until  after  his  safe  was  burglarized  and  more 
than  $5,000  worth  of  property  was  abstracted  therefrom  on  the  night 
of  February  5,  1916.  The  rider  provides  that,  in  consideration  of  the 
return  of  a  portion  of  the  premium,  it  is  agreed  that  Miller  had  in- 
stalled and  that  his  safe  was  protected  by  a  still  alarm  system,  which 
was  connected  with  a  wooden  casing  surrounding  the  safe  and  con- 
necting with  the  central  alarm  system;  that  he  warrants  the  mainte- 
nance of  such  system  from  November  1,  1915;  and  that  nothing  con- 
tained in  such  rider,  except  as  therein  stated,  should  be  held  to  vary 
or  waive  any  of  the  terms  of  the  policy.  One  of  the  terms  of  the 
policy  is  that  no  agent  of  the  insurance  company  has  authority  to 
change  it,  or  waive  any  of  its  provisions,  nor  shall  any  notice  to  or 
knowledge  of  any  agent  be  held  to  effect  a  waiver  or  change  in  the  in- 
surance contract  or  any  part  of  it.  Proofs  of  loss  were  made  by  Mil- 
ler on  a  blank  form  furnished  by  Allen,  were  verified  before  him,  and 
were  submitted  to  the  insurance  company,  which  refused  payment  and 
denied  all  liability  because  the  safe  was  not  protected  by  or  connect- 
ed with  the  still  alarm  system. 

Miller  sued  on  the  policy  as  ori^nally  issued.  The  insurance  com- 
pany admits  its  execution  and  delivery,  and  defends,  in  so  far  as  its 
defense  is  meritorious,  on  the  ground  of  breach  of  warranty  in  failing 
to  install  and  maintain  a  wooden  casing  about  the  safe,  with  still  alarm 
connections.  At  the  conclusion  of  all  the  testimony  the  defendant,  al- 
leging the  evidence  showed  such  breach  of  warranty,  moved  for  a  di- 
rected verdict.  The  motion  was  overruled,  and  an  exception  was  re- 
served to  the  ruling.  A  verdict  was  returned  for  the  full  amount  of 
Miller's  claim,  and,  following  an  adverse  ruling  on  the  motion  for  a 
new  trial,  judgment  was  entered  thereon.  Under  the  court's  very  di- 
rect instructions  as  to  what  the  jury  must  answer  as  to  various  points 
involved,  should  the  verdict  be  for  the  plaintiff,  the  jury  necessarily 
found  that  neither  Miller  nor  any  authorized  agent  of  his  knew  that 
the  rider  provided  for  a  wooden  casing  around  the  safe,  or  made  any 
niisrepresentations  to  or  deceived  the  insurance  company  relative  to 
the  equipment  to  be  supplied,  or  which  had  been  supplied,  for  its  pro- 
tection, or  in  any  manner  concealed  or  failed  to  reveal  the  true  situa- 
tion regarding  it,  and  that  the  insurance  company  had  actual  knowl- 
edge that  a  wooden  casing  around  the  safe  had  not  been  installed.  The 
jury  manifestly  repudiated  Allen's  evidence,  not  only  as  to  his  con- 
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versation  with  Miller,  but  also  in  so  far  as  it  was  contradictory  of  that 
given  by  Guerin. 

[1-3]  We  need  not  determine  whether  the  insurance  company,  prior 
to  the  issuance  of  the  rider,  was  misinformed  by  Allen  as  to  the  ex- 
tent of  the  alarm  system  installed,  or  as  to  whether  he  undertook  to 
waive  the  nonconnection  of  the  safe  with  such  system,  or  as  to  wheth- 
er the  minds  of  the  parties  in  interest  ever  met  as  to  the  purpose  to 
protect  and  the  actual  protection  of  the  safe.  If  Allen  and  Miller,  or 
his  agent,  so  mistmderstood  each  other  that  their  minds  never  met  as 
regards  the  extent  of  the  store's  equipment,  or  if  Allen  through  mis- 
take or  designedly  misinformed  the  insurance  company  as  to  its  ex- 
tent, or  if  he  undertook  to  waive  the  failure  to  connect  the  safe  with 
a  burglar  alarm  system,  and  thus  exceeded  his  power,  a  situation  was 
presented  which  a  court  of  law  could  not  correct.  Correction,  if  de- 
sired, must  be  obtained  in  a  court  of  equity,  after  which  the  actually 
existing  contract  between  the  parties  as  thus  determined  can  be  en- 
forced. If  the  insured  can  prove  that  he  made  a  different  contract 
from  that  expressed  in  the  writing,  he  can,  on  making  sufficient  proof, 
have  it  reformed  in  equity;  but  he  cannot  accept  his  policy  without 
reading  it,  and  in  an  action  at  law  upon  the  instrument  ignore  one  of 
its  provisions  and  have  it  enforced  otherwise  than  according  to  its 
terms.  A  jury  may  not  thus  reform  a  policy  by  striking  out  one  of  its 
clauses.  Lumber  Underwriters  v.  Rife,  237  U.  S.  605,  35  Sup.  Ct.  717, 
59  L.  Ed.  1140;  New  York  Life  Ins.  Co.  v.  McMaster,  87  Fed.  63, 
30  C.  C.  A.  532  (C.  C.  A.  8) ;  Chicago  &  A.  Ry.  Co.  v.  Green  (C.  C.) 
114  Fed.  676,  678.  It  follows  that  the  trial  court  erred  in  not  sus- 
taining the  motion  for  a  directed  verdict.  Miller,  however,  is  not 
remediless ;  for  when  it  is  discovered  after  an  action  at  law  is  brou.^ht 
on  a  policy  of  insurance  that  a  reformation  is  necessary  for  which  a 
bill  in  equity  must  be  filed,  the  action  at  law  will  be  held  in  abeyance 
until  the  case  in  equity  is  concluded.  Abraham  v.  North  German 
Fire  Ins.  Co.  (C.  C.)  37  Fed.  731,  3  L.  R.  A.  188;  Simkiys,  Fed.  Eq. 
Suit,  509. 

Other  questions  discussed  need  not  be  considered.  The  judgment  of 
the  trial  court  is  reversed. 


(257  Fed.  421) 

STARK  BROS.'  NURSERIES  &  ORCHARDS  CO.  v.  LITTLE  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  7,  1919.) 

No.  2607. 

1.  Corporations  ^=»640 — Foreign  Corporations — Filing  op  Reports — Stat- 

ute— ^Application. 

Rey.  Codes  Mont.  |  3850,  relating  to  the  filing  of  reports  and  affidavits 
by  corporations,  was  not  intended  to,  and  does  not,  apply  to  foreign  cor- 
porations. 

2.  Corporations  ^s:>Q40 — Filing  of  Reports — Foreign  Corporations — "Debt 

OR  Judgment." 

If  Rev.  Codes  Mont.  |  3850,  making  directors  of  corporations  liable  for 
debts  if  they  do  not  file  certain  reports,  applied  to  foreign  corporations, 
the  "debt  or  judgment"  specified  therein  must  be  limited  to  a  debt  incur- 

or  other  caies  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 


462  168  C.  C.  A.  REPORTS 

red  In  Montana  or  a  judgment  bnsed  thereon :  a  state  beinj;  without  power 
to  make  nonresident  directors  of  a  corporation  of  another  state  liable 
upon  a  debt  Incurred  In  still  another  state  to  another  foreign  corporation. 

3.  Pleadinq  ^=>34(3) — Presumptions  in  Aid  of — Pujnq  of  Repobts — ^Lia- 
Bn.iTT  OF  Directors  of  Corporations. 

Assuming  that  Rey.  Codes  Mont  §  3850,  making  directors  of  a  corpora- 
tion liable  for  debts  of  the  corporation  if  they  do  not  file  certain  reports, 
applies  to  foreign  corporations,  In  a  proceeding  against  directors  of  a 
foreign  corporation  for  not  filing  such  reports  in  Montana,  it  must  be  spe- 
cifically alleged  that  the  debt  was  Incurred  In  Mcmtana,  Inasmuch  as  a 
judgment  rendered  in  Montana  on  a  debt  raises  no  presumption  tliat  the 
debt  was  there  incurred. 

In  Error  to  the  District  Court  of  the  United  States  for  t^^  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Action  by  the  Stark  Bros/  Nurseries  &  Orchards  Company  against 
Charles  B.  Little  and  W.  D.  Starnes.  There  was  judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Ben  M.  Smith,  of  Chicago,  111.,  for  plaintiff  in  error. 
L.  A.  Stebbins,  of  Chicago,  III,  for  defendants  in  error. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  Pursuant  to  the  provisions  of  section  3850 
of  the  Revised  Code  of  Montana,  the  material  portions  of  which  are 
copied  in  the  margin,^  action  was  brought  by  plaintiff  corporation 
against  the  directors  of  a  South  Dakota  corporation  doing  business  in 
Montana,  to  subject  them  to  a  Montana  judgment  recovered  by  plain- 
tiff against  the  corporation.  To  the  declaration,  which  alleged  the 
failure  of  the  corporation  to  file  the  required  report  within  the  stat- 
utory period  and  of  defendants  to  file  the  required  affidavit,  a  de- 
murrer was  sustained. 

[1]  1.  Under  the  decisions  of  Helena  Power-Transmission  Co.  v. 
Spratt,  35  Mont.  108,  88  Pac.  773,  8  L.  R.  A.  (N.  S.)  567,  10  Ann. 
Cas.  1055,  and  Daily  v.  Marshall,  47  Mont.  377,  133  Pac.  681,  and 

1  "Sec.  8850.  Every  corporation,  having  a  capital  stock,  except  banks,  trust 
companies  and  building  and  loan  associations,  shall  annually,  within  twenty 
days  from  and  after  the  thirty-first  day  of  December,  file,  In  the  office  of  the 
clerk  of  the  county  in  which  the  principal  place  of  business  of  such  cori>ora- 
tion  is  situated,  a  report  which  shall  state  the  amount  of  the  capital  stock,  the 
proportion  thereof  actually  paid  in  and  the  amount  thereof  actually  paid  in 
cash  and  the  amount  issued,  if  any,  in  payment  of  property  purchased  and  the 
amount  of  existing  debts  and  also  the  names  and  addresses  of  the  directors  or 
trustees  and  of  the  president,  vice-president,  general  manager  and  secretary 
of  the  corporation.  Such  report  shall  be  signed  by  the  president  and  a  ma- 
jority of  directors.  ♦  ♦  ♦  If  any  such  corporation  shall  fall  to  file  such 
report,  directors  of  the  corporation  shall  be,  jointly  and  severally,  liable  for 
all  debts  or  judgments  of  the  corporation  then  existing,  or  which  may  there- 
after be  in  any  wise  incurred  until  such  report  shall  be  made  and  filed;  pro- 
vided, however,  that  if  within  ten  days  after  such  failure  a  director,  or  direc- 
tors, shall  make  and  file,  as  aforesaid,  an  affidavit  or  affidavits,  stating  that  the 
failure  was  due  to  no  fault  or  neglect  of  his  or  theirs,  and  stating,  also,  that, 
within  the  said  twenty  days  he  or  they  requested  the  president  or  sufficient 
number  of  the  other  directors,  whose  residence  was  known  to  the  affiants,  to 
join  them  in  making  report,  such  director,  or  directors,  shall  not  be  liable 
under  this  section.    ♦     ♦     ♦ »' 
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notwithstanding  Nelson  v.  Bank,  157  Fed.  161,  84  C.  C.  A.  609,  13 
Ann.  Cas.  811,  we  are  satisfied  that  this  statute  was  not  intended  to 
and  does  not  apply  to  foreign  corporations. 

[2,3]  2.  At  the  oral  argument,  counsel  properly  conceded  that,  if 
the  statute  applied  to  foreign  corporations,  "the  debt  or  judgment*' 
specified  in  the  statute  must  be  limited  to  a  debt  incurred  in  Montana 
or  a  judgment  based  thereon ;  otherwise,  the  act  would  be  clearly  un- 
constitutional, as  Montana  is  without  power  to  make  Illinois  directors 
of  a  South  Dakota  corporation  liable  upon  a  debt  incurred  in  Missouri 
to  a  Missouri  corporation.  That  the  judgment  was  rendered  in  Mon- 
tana raises  no  presumption  that  the  debt  was  there  incurred.  Proof  of 
this  fact  would  be  essential;  the  fact  itself  must  therefore  be  alleged 
in  the  declaration.  Bartlett  v.  Crozier,  17  Johns.  (N.  Y.)  439,  8  Am. 
Dec.  428. 

Judgment  affirmed. 


(257  Fed.  423) 

T.  L.  SMITH  CX).  et  al.  v.  CEMENT  TILE  MACHINERY  CO. 

(Circuit  0)iirt  of  Appeals,  Eighth  Circuit.    March  25, 1919.    Rehearing  Denied 

June  2,  1919.) 

No.  5153. 

1.  Patents  ^=>327 — ^VALiDmr  and  Scope — Effect  of  Pbiob  Decisions. 

The  sustaining  of  a  patent  upon  a  differentiation  from  the  prior  art 
does  not  authorize  the  successful  party  to  gather  to  himself  a  monopoly 
of  what  was  old  when  he  entered  the  field. 

2.  Patents  ^=»328 — ^Infringement — Mixing  Machine. 

The  Smith  patent.  No.  803,721,  for  improvements  in  concrete  mixers, 
construed,  and  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Wstrict  of  Iowa ;  Henry  T.  Reed,  Judge. 

Suit  in  equity  by  the  T.  L.  Smith  Company  and  others  against  the 
Cement  Tile  Machinery  Company.  From  the  decree,  complainants  ap- 
peal.   Affirmed. 

For  opinion  below,  see  249  Fed.  481. 

George  L.  Wilkinson,  of  Chicago,  111.  (Alfred  Longley,  of  Water- 
loo, Iowa,  on  the  brief),  for  appellants. 

John  E.  Stryker,  of  St.  Paul,  Minn.,  for  appellee. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

HOOK,  Circuit  Judge.  This  is  a  suit  by  the  T.  L.  Smith  Company 
and  others  for  infringement  of  certain  claims  of  patent  No.  803,721,  is- 
sued to  that  company  as  assignee  November  7,  1905,  for  an  improve- 
ment in  mixing  machines  especially  adapted  for  mixing  concrete,  etc. 
A  prior  suit  in  the  Seventh  Circuit  by  the  same  plaintiffs  against  one 
Foster  was  defended  by  the  present  defendant,  the  Cement  Tile  Ma- 
chinery Company,  as  the  maker  and  vendor  of  the  machine  claimed  to 
infringe.  It  was  held  in  that  case  that  the  Smith  patent  was  not  antic- 
ipated by  prior  patents,  among  which  were  a  British  patent,  No.  441,  to 

^s»For  oUier  cases  see  same  topic  &  KEY-N(JMBER  lo  all  Key-Numbered  Digests  &  Indexes 
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Day  and  Lampard,  August  2,  1878,  and  patent  No.  433,663  to  Taylor, 
August  5,  1890;  also  that  the  Smith  patent,  which  was  for  a  combi- 
nation of  old  elements,  disclosed  invention,  and  that  the  machine  used 
by  Foster  infringed.  The  decree  was  affirmed  by  the  Circuit  Court  of 
Appeals  of  that  circuit.  Foster  v.  T.  L.  Smith  Co.,  157  C.  C.  A.  296, 
244  Fed.  946.  The  present  defendant  made  a  change  in  its  machine, 
which  it  contends  was  not  involved  in  or  affected  by  the  decision  in  the 
Foster  Case,  but  followed  the  prior  patent  to  Taylor  in  the  particulars 
in  question.  This  suit  was  then  brought,  first,  to  enforce  against  the 
defendant  the  decree  against  Foster;  and,  second,  for  a  decree  that 
the  modified  structure  of  defendant  also  infringed.  The  trial  court 
gave  the  first  relief  and  denied  the  second.  249  Fed.  481.  The  plain- 
tiffs appealed  from  the  latter. 

[1]  The  decree  in  the  first  suit  is  conclusive  against  the  defendant 
as  to  the  validity  of  the  Smith  patent  and  infringement  by  the  machine 
it  made  and  sold  to  Foster.  Defendant's  modified  structure,  however, 
was  not  in  issue  in  that  case,  and  was  not  considered  by  the  court,  and 
the  question  here  is  whether,  in  the  light  of  the  former  decision,  it  in- 
fringes also.  If  the  change  from  the  Foster  machine  is  a  substan- 
tial departure  from  a  vital  element  or  elements  of  the  patent  in  suit, 
or  a  reversion  to  the  prior  art,  it  cannot  be  said  that  plaintiffs'  rights 
are  invaded.  The  sustaining  of  a  patent  upon  a  dififerentiation  from 
the  prior  art  does  not  authorize  the  successful  party  to.  gather  to  him- 
self a  monopoly  of  what  was  old  when  he  entered  the  field.  The  prior 
Taylor  patent  has  expired.  Its  disclosures  are  public  property,  and 
no  range  of  equivalents  can  be  accorded  the  Smith  patent  tfiat  would 
embrace  them. 

[2]  Roughly  speaking,  a  mixing  machine  comprises  a  bowl  or  recep- 
tacle for  the  materials  to  be  mixed,  attached  to  a  tiltable  frame,  which 
in  turn  is  supported  by  and  moves  within  a  fixed,  stable  frame  or 
yoke.  As  its  name  implies,  the  interior  frame  may  be  tilted,  and  there- 
by the  mouth  or  opening  of  the  receptacle  which  it  carries  may  be 
put  in  position  on  one  side  or  the  other  of  the  fixed  support  for  load- 
ing or  discharging  the  materials.  The  receptacle  itself  may  be  contin- 
uously rotated  or  revolved  for  the  mixing  operation,  regardless  of  the 
position  of  the  tilting  frame.  It  was  stated  in  the  Smith  patent  that  the 
primary  object  of  the  invention  was  to  provide  means  for  tilting  the 
mixing  receptacle,  and  further  to  provide  a  simple  form  of  gearing 
for  rotating  the  receptacle  itself.  The  claims  involved  in  this  suit  and 
also  in  the  prior  suit  are  Nos.  16,  17,  18,  28,  30,  31,  and  32.  An  ele- 
ment in  each  of  the  first  three  claims  is  stated  as  being  means  for 
tilting  the  frame  to  any  position  in  the  entire  circle  of  its  revolution. 
In  the  others  it  is  expressed  more  restrictively  as  "means  for  tilting 
said  frame  either  to  the  right  or  to  the  left  of  the  loading  point."  In 
a  sense,  plaintiffs'  structure  may  be  said  to  be  ambidextrous.  When 
the  materials  have  been  loaded  into  the  receptacle  and  mixed  by  its 
rotation,  they  may  be  discharged  on  either  side  of  the  machine,  as  may 
be  convenient  for  the  work  in  hand.  The  other  important  feature  of 
the  claims  in  suit  is  the  gear  on  the  receptacle  and  the  means  of  apply- 
ing power  for  rotation,  whatever  may  be  the  position  of  the  tilting 
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frame  and  the  receptacle.  The  Court  of  Appeals  of  the  Seventh  Cir- 
cuit very  properly  held  that  the  means  specified  for  tilting  the  tilting 
frame  and  for  rotating  the  receptacle  were  essential  elements  of  the 
Smith  combination,  that  the  prior  Taylor  structure  was  lacking  in  those 
respects,  and  therefore  there  was  no  anticipation  from  that  direction. 

The  defendant's  modified  structure  is  equally  deficient  in  the  two  fea- 
tures mentioned  by  which  Smith's  was  distmguished  from  Taylor's. 
Its  tilting  frame  carrying  the  receptacle  cannot  move  in  an  entire  circle 
of  revolution,  nor  in  an  arc  sufficient  for  the  discharge  of  the  mate- 
rials from  the  receptacle  on  either  side  of  the  loading  point.  The  dis- 
charge can  be  on  but  one  side.  This  is  not,  as  in  the  machine  sold  to 
Foster  and  involved  in  the  former  suit,  due  to  a  fashionable  form  of 
the  receptacle,  limiting  its  motion,  and  which  could  be  abandoned  at 
pleasure,  but  to  the  essential  character  of  the  mechanical  means  em- 
ployed by  defendant  for  its  rotation.  In  plaintifiFs'  structure  a  toothed 
rack  around  the  middle  of  the  receptacle  is  engaged  by  a  driving  pinion 
on  the  end  of  a  shaft  passing  through  a  hollow  trunnion.  This  simple 
and  direct  means  for  rotating  the  receptacle  does  not  restrain  the  rev- 
olution or  movement  of  the  tilting  frame.  But  defendant  employs  a 
train  of  gears,  which  with  the  frames  blocks  and  limits  the  movement 
that  constitutes  the  distinguishing  feature  of  plaintiffs'  structure.  All 
of  the  elements  in  plaintiffs'  patent  appeared  in  the  patents  to  Day  and 
Lampard  and  to  Taylor,  but  the  combination  of  them  was  held  in  the 
former  case  to  be  new,  and  to  produce  a  new  or  better  result.  But  de- 
fendant does  not  secure  that  result,  nor  does  he  employ  the  particular 
means  specified  by  plaintiffs,  or  other  means  within  the  comparatively 
narrow  range  of  equivalents  to  which  plaintiffs  are  entitled. 

The  decree  is  affirmed. 


(257  Fed.  425) 
KELLOGG  SWITCHBOARD  &  SUPPLY  CO.  v.  DEAN  ELECTRIC  CO. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    January  7,  1919.) 

No.  3011. 

1.  Patents  ^s9328 — Habmonic  Calling  Means  in  Telephone  Ststems-t-In- 

tbinoement. 

Ttie  Dean  patent,  No.  779.533,  for  improveraents  in  harmonic  calling 
means  for  use  in  party  line  telephone  systems,  field  not  infringed. 

2,  Patents  ^=>149 — Claims  Too  Broad— Relief  on  Filing  Disclaimer. 

The  owner  of  a  patent,  if  it  be  held  in  his  suit  for  infringement  thut 
the  claims  in  suit  are  too  broad,  cannot  be  given  relief  on  filing  necessary 
disclaimer  in  the  Patent  Office,  where,  if  limited  to  the  application  of  the 
three  first  features  in  the  patent  relied  upon  by  plaintiff,  another  feature 
not  employed  by  defendant's  device  would  still  remain,  while,  if  made  to 
Include  a  construction  of  the  claims  in  accordance  with  plaintiff's  inter- 
pretation of  the  distinguishing  fourth  feature,  relief  would  be  inequitable 
as  converting  into  infringement  acts  otherwise  innocent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  EHstrict  of  Ohio ;  John  H.  Clarke,  Judge. 

or  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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Suit  in  equity  by  the  Kellogg  Switchboard  &  Supply  Company 
against  the  Dean  Electric  Company.  From  a  decree  for  defendant 
(231   Fed.   197),  plaintiff  appeals.     Affirmed. 

W.  Clyde  Jones,  of  Chicago,  111.,  for  appellant. 
F.  O.  Richey,  of  Elyria,  Ohio,  and  Charles  A.  Brown,  of  Chicago, 
111.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Suit  for  infringement  of  patent  No.  779,533, 
January  10,  1905,  to  Dean,  for  improvements  in  harmonic  selective 
calling  means  for  use  in  party  line  telephone  systems. 

[  1  ]  In  the  calling  device  of  the  patent  there  is  located  between  ex- 
tensions of  the  ends  of  an  electro-magnet  (whose  rear  end  is  adjacent 
to  one  end  of  a  permanent  magnet)  an  armatured  bell  reed,  whose  rear 
end  is  held  adjacent  to  the  other  end  of  the  permanent  magnet,  where- 
by the  bell  is  "polarized,"  the  reed  being  held  at  rest  in  neutral  posi- 
tion until  an  alternating  current,  selected  at  the  central  station,  and  of 
a  frequency  harmonizing  with  the  rate  of  vibration  of  the  subscribei^s 
bell-reed,  is  impressed  on  the  electro-magnet,  whereupon  the  reed  is 
made  to  vibrate  alternately  in  opposite  directions  between  the  pole 
pieces  of  the  electro-magnet,  causing  the  hammer  on  the  outer  end 
of  the  reed  to  strike  the  gong ;  the  other  bells  on  the  party  line  [none 
of  which  are  in  harmony  with  the  selected  rate  of  current  frequency] 
being  unaffected.  In  practice,  four  different  rates  of  current  fre- 
quency are  used,  viz.  16%,  331/^,  50  and  66%,  per  second. 

Judge  (now  Mr.  Justice)  Clarke,  who  presided  below,  dismissed  the 
bill  for  laches  in  prosecution  and  for  lack  of  infringement.  In  reach- 
ing the  conclusion  of  noninfringement.  Judge  Clarke  found  that  there 
was  nothing  new  in  the  idea  of  Dean's  harmonic  selective  signaling 
system ;  that  all  the  elements  of  the  combinations  of  the  various  claims 
in  suit  had  been  before  used  in  the  same  combination,  to  produce  the 
same  result  (though  perhaps  not  so  successfully  as  the  plaintiff  ac- 
complished it) ;  that  the  patent,  if  valid,  should  not  be  given  a  scope 
beyond  the  letter  of  the  claims  in  suit,  which,  as  held  by  the  court,  do 
not  call  for  any  special  construction  of  reed  tongue  or  polarized  bell, 
each,  however,  containing  as  a  supposed  element  of  novelty,  a  so-call- 
ed "undertune"  feature,  whereby  the  reeds  are  so  adjusted  as  to  be 
operated  by  a  current  of  alternating  frequency,  corresponding,  not  to 
the  natural  rate  of  vibration  (or  pitch)  of  the  reed,  but  to  its  rate  as 
accelerated  by  the  reflex  action  of  the  gong  when  struck ;  and  that  de- 
fendant does  not  employ  the  "undertune"  feature — the  operative  rate 
of  actuation  of  its  bell  being  the  natural  rate  of  vibration  of  the  reed 
tongue,  unmodified  by  the  action  of  the  gong.    231  Fed.  197. 

The  features  of  novelty  and  invention  which  plaintiff  contends  are 
found  in  the  elements  of  the  combinations  of  the  various  claims  in  suit 
(Nos.  1,  3,  5,  17,  18  and  19)  are  (1)  a  reed  tongue  vibrating  as  a  whole 
and  not  in  nodes ;  (2)  a  hammer  resiliently  mounted,  capable  of  a  cer- 
tain limited  freedom  of  movement  with  respect  to  the  reed  tongue; 
(3)  the  latter  being  positively  actuated  by  the  electro-magnet  in  both 
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directions,  to  secure  vibrations  in  practical  synchronism  with  the  ring- 
ing current ;  and  (4)  the  latter  having  a  rate  of  frequency  sufficiently 
close  to  the  natural  rate  of  vibration  of  the  reed  to  start  the  bell  ring- 
ing, and  sufficiently  close  to  the  accelerated  rate  occasioned  by  the 
kick-back  of  the  gong  to  keep  the  bell  operating — this  flexibility  of  the 
impressed  current  rate  being  styled  the  "operative  range."  Plaintiff 
specifically  rejects  the  "undertune"  theory. 

Passing  the  question  of  laches  in  prosecution  (especially  in  view  of 
the  stipulation  of  counsel  dropping  the  case  from  the  trial  calendar 
subject  to  reinstatement),  we  agree  entirely  with  Judge  Clarke's  con- 
clusion of  noninfringement.  There  was  nothing  new  in  the  idea  of  a 
harmonic,  selective,  alternating  calling  system,  nor  in  the  use  of  the 
polarized  bell  in  connection  therewith,  whereby  the  bell  reed  was  posi- 
tivey  actuated  by  the  electro-magnet  in  both  directions,  and  for  the 
purpose  claimed  by  plaintiff  for  its  reed.  Although  such  bells  of  the 
prior  art  did  not  prove  satisfactory,  and  were  discontinued  after  sev- 
eral years  commercial  use,  they  do  not  impress  us  as  merely  abandoned 
experiments.  In  the  case  of  one  or  more  of  them  the  rigidity  of  the 
reed  tongue  perhaps  contributed  largely  to  lack  of  success.  But  the 
court  below  rightly  found  that  the  claims  in  suit  did  not  call  for  any 
special  construction  of  reed  tongue  or  of  polarized  bell ;  f '^r.  while  the 
specification  describes  a  construction  of  the  reed  apparently  capable  of 
producing,  and  intended  to  produce,  the  results  plaintiff  claims  for  it, 
the  claims  call  for  the  reed  tongue  only  as  "tuned."  which  has  no  re- 
lation to  form.  That  the  claims  were  not  intended  to  cover  the  form 
of  the  reeds  is  further  shown  by  the  inclusion  in  a  patent  to  Dean, 
applied  for  contemporaneously  with  the  application  for  the  patent  in 
suit  (and  issued  later),  of  several  claims  upon  the  specific  form  of  a 
reed,  corresponding  to  that  described  in  the  patent  before  us,  and  in- 
tended to  accomplish  the  results  plaintiff  claims  for  that  reed.  Not 
only  do  none  of  the  claims  in  suit  call  for  a  "polarized  bell,"  except  in 
that  language  alone,  but  the  specification  describes  the  bells  as  "polar- 
ized by  permanent  magnets,  as  in  an  ordinary  alternating  current  bell." 
There  is  thus  no  room  for  the  application  of  the  rule  that  reference 
may  be  made  to  the  specification  to  ascertain  the  characterizing  fea- 
tures of  an  element  described  in  the  claims  only  generally  and  indef- 
initely. 

We  also  agree  with  Judge  Clarke  that  a  characteristic  element  of 
each  of  the  claims  in  suit  is  the  "undertune"  feature.  Their  language 
is: 

"Means  at  the  central  office  for  impressing  upon  the  line  ringing  current  of 
frequencies  corresponding  to  such  operative  rates  of  the  bells  and  aufjlcicntly 
clone  to  the  natural  rates  of  the  tongues  to  start  the  same  vibrating."  Some 
of  the  claims  add,  **from  a  state  of  rest." 

The  specification,  after  stating  that  the  ringing  current  rates  applied 
have  "frequencies  corresponding  to  the  operative  rates  of  vibration  of 
the  reed  tongues,"  describes  those  operative  rates  as  "the  resultant 
of  the  natural  pitch  of  the  reed,  as  modified  bv  the  weight  of  the  ham- 
mer or  ball,  the  armature,  and  the  action  of  the  bell  gong  when  it  is 
struck,"  and  as  higher  tlian  the  natural  rate.    The  fact  that  the  cur- 
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rent  frequencies  need  only  be  "suflSciently  close"  to  the  operative  rate 
of  reed  vibration  "to  successfully  operate  the  bells,"  and  "sufficiently 
close  to"  their  natural  vibration  "to  start  them  vibrating  when  current 
is  first  impressed  upon  the  line,"  does  not  overcome  the  otherwise  plain 
requirement  that  the  current  frequency  rate  must  be  substantially 
higher  than  the  natural  pitch  of  the  reed,  and  must  correspond  with  its 
operative  rate  of  vibration — making  due  allowance  for  ''operative 
range." 

All  doubt  on  the  subject  is  removed  by  the  oral  testimony  of  the  ex- 
pert who  assisted  Dean  in  working  out  the  application  for  the  patent 
in  suit,  to  the  effect  that  it  was  then  recognized  that  the  only  novel 
element  of  the  claims  was  the  "undertune"  feature,  although  this  fea- 
ture is  said  to  have  turned  out  not  to  be  novel  in  fact  The  device  of 
the  patent  in  suit  is  doubtless  superior  to  any  prior  selective,  harmonic 
system ;  but  the  patent  is  not  of  a  primary  character,  nor  is  its  permis- 
sible range  of  equivalents  broad  enough  to  include  defendant's  struc- 
ture. 

It  is  persuasively  shown  that  defendant's  system,  which  is  operated 
under  a  later  patent  to  Dean,  does  not  use  the  "untertuned"  reed  of 
the  patent  in  suit,  in  which  the  impressed  current  corresponds  not  to 
the  natural  pitch  of  the  reed,  but  to  its  rate  as  increased  by  the  action 
of  the  gong,  but  uses  an  "in-tuned"  reed — ^that  is  to  say,  one  designed 
to  vibrate  at  its  natural  rate,  and  thus  most  efficiently,  under  a  cur- 
rent frequency  corresponding  to  that  natural  rate,  such  rate  not  being 
accelerated  by  striking  the  gong.  That  its  bell,  like  plaintiff's  will  ac- 
tually operate  under  a  current  ranging  from  a  few  cycles  below  to  a 
few  cycles  above  the  selected  and  most  efficient  current  rate  does  not 
make  to  the  contrary. 

We  do  not  understand  the  proof  to*  show  that  defendant  has  con- 
structed or  sold  bells  which  depend  for  their  successful  operation  upon 
the  use  of  an  "undertuned"  reed.  We  are  content  to  rest  our  af- 
firmance of  the  decree  upon  the  opinion  of  Judge  Clarke,  supplemented 
by  what  we  have  said. 

[2]  Plaintiff,  however,  asks  here  that,  if  it  be  held  that  the  claims 
in  suit  are  too  broad,  it  be  given  relief  on  filing  necessary  disclaimer 
in  the  Patent  Office.  We  cannot  accede  to  this  request.  If  limited  in 
application  to  the  first  three  features  before  enumerated  as  relied  upon 
by  plaintiff,  the  undertune  feature  would  still  remain.  •  If  made  to 
include  a  construction  of  the  claims  in  accordance  with  plaintiff's  in- 
terpretation of  the  distinguishing  fourth  feature  (the  "operative  range" 
theory),  such  relief  would  be  inequitable,  as  converting  into  an  in- 
fringement acts  otherwise  innocent,  because  based  upon  a  natural 
and  correct  interpretation  of  the  claims  as  written,  especially  in  view 
of  the  proof  that  the  patentee  intended  them  to  be  so  interpreted.  This 
would  be  to  broaden,  not  to  narrow,  the  claim. 

The  decree  of  the  District  Court  is  affirmed. 
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(257  red.  519) 

THORN  et  al.  t.  BROWNE. 

(CSrcult  Court  of  Appeals,  Eighth  Circuit    March  22,  1919.) 

No.  506S. 

1.  Frauds,  Statute  of  ^s»ll5(3) — Oontraots — Sionatubb — Cotton  Futubbb 

Act. 

Under  Cotton  Faturee  Act  Aug.  11,  1916,  |  4  <Comp.  St  f  6809d),  pro- 
viding that  "each  contract  of  sale  of  cotton  for  future  delivery  ♦  •  • 
shall  be  in  writing  plainly  stating,  or  evidenced  by  written  memorandum 
showing,  the  terms  of  such  contract  *  *  *  and  shall  be  signed  by 
the  party  to  be  charged,  or  by  his  agent  in  liis  behalf,"  a  broker's  seller's 
slip  or  buyer's  slip,  duly  signed  "by  the  party  to  be  charged"  in  i|^xx)rdance 
with  the  rules  of  the  exchange,  is  sufficient  to  prove  a  valid  sale  or  pur- 
chase, and  it  is  not  essential  that  the  contract  be  signed  by  both  parties, 
or  that  both  the  seller's  and  buyer's  slips  shall  be  introduced  in  evidence. 

2.  Statutes  ^=>188,  225% — Constbuction — Usb  or  Wobds  ob  Phbasrs  with 

Established  Meaning. 

When  a  legislative  body  selects  and  uses  in  a  statute  words  or  clauses 
which  had  previously  acquired  by  judicial  interpretation  or  common 
consent  and  use  a  well-understood  meaning  and  legal  effect,  the  legal 
presumption  is  that  it  Intended  that  they  should  have  that  meaning  and 
effect  in  the  statute. 

3.  Statutes  <@=s>241(1) — Construction — Penal  Statutes. 

Courts  may  not  lawfully  extend  the  denunciation  of  a  penal  statute  to  a 
class  of  persons  excluded  from  Its  effect  by  its  plain  terms. 

4.  Evidence  ^s>69 — ^Pkesumptions — Regulabitt  of  Course  or  BusiNEsa 

Under  a  rule  of  a  cotton  exchange  requiring  a  seller  to  deliver  to  the 
buyer  a  signed  seller's  slip  and  to  furnish  a  corresponding  buyer's  slip, 
which  shall  be  signed  and  returned  by  the  buyer,  the  introduction  in  evi- 
dence of  one  of  such  slips  raises  a  legal  presumption  that  the  correspond- 
ing slip  in  the  same  terms  was  also  executed.  ' 

5.  Fbauds,  Statute  of  ^=»116(9) — Cotton  Futubes — Contbaot  Disolobinq 

Pbincipal'b  Name. 

Where  contracts  for  purchase  and  sale  of  cotton  futures  are  made  be- 
tween brokers  on  an  exchange,  where  brokers  only  can  make  such  con- 
tracts, Cotton  Futures  Act  Aug.  11,  1916,  §  4  (Comp.  St.  §  6309d),  does  not 
require  that  the  contracts  should  show  the  names  of  the  principals  for 
whom  they  act. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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6.  Bbokebs  ^=»S5(1) — Action  Against  Pbincipal — Evidence. 

Evidence  of  purchases  and  sales  of  cotton  futures,  including  the  sell- 
er's and  buyer's  slips,  held  competent  in  an  action  by  the  brokers  against 
their  principal  to  recover  a  balance  due  on  the  transactions. 

7.  Jury  ^=>37 — Impairment  of  Right — Review — Issues  Determinable  Only 

BY  Jury. 

Where,  because  of  the  erroneous  exclusion  of  evidence  offered  by  plain- 
tiffs to  prove  the  contract  sued  on,  which  rendered  recovery  Impossible, 
they  Introduced  no  evidence  on  a  second  issue  of  fact,  upon  which  they 
had  a  constitutional  right  to  a  jury  trial,  such  Issue  cannot  be  determined 
by  the  appellate  court  to  sustain  a  judgment  for  defendant  entered  upon 
a  directed  verdict. 

8.  Appeal  and  Error  ^==>856(3) — Determination   of  Cause — Error  as  to 

Grounds  of  Decision — Directed  Verdict. 

Where  a  verdict  Is  directed  on  limited,  but  untenable,  grounds,  it  may 
not  be  sustained  on  other  grounds,  unless  it  is  clear  beyond  doubt  that 
the  new  grounds  could  not  have  been  obviated,  if  they  had  been  called  to 
the  attention  of  the  defeated  party,  and  he  had*  been  given  an  opportunity 
to  meet  them  by  evidence  and  argument. 

Garland,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas;   Frank  A.  Youmans,  Judge. 

Action  at  law  by  Charles  B.  Thorn  and  another,  copartners  as 
Thorn  &  Maginnis,  against  Fred  Browne.  Judgment  for  defendant, 
and  plaintiflFs  bring  error.    Reversed. 

Certiorari  denied  250  U.  S. ,  39  Sup.  Ct.  494,  63  L.  Ed.  — . 

Ira  D.  Oglesby,  of  Ft.  Smith,  Ark.,  and  Joseph  E.  Johnson,  of  At- 
lanta, Ga.  (Oglesby,  Cravens  &  Oglesby,  of  Ft.  Smith,  Ark.,  on  the 
brief),  for  plaintiffs  in  error. 

James  B.  McDonough,  of  Ft.  Smith,  Ark.,  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  MUX- 
GER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiffs.  Thorn  &  Maginnis,  a 
partnership,  were  cotton  brokers  and  members  of  the  New  Orleans 
Cotton  Exchange,  and  the  defendant  Browne  was  a  resident  of  Sebas- 
tian county.  Ark.  They  sued  him  for  the  balance  of  an  account  of 
$23,215,  which  they  alleged  he  owed  them  on  the  purchase  and  sale  of 
2,000  bales  of  cotton,  and  for  commissions  on  such  purchases  and  sales, 
which  they  bought  and  sold  for  him  on  his  telegraphic  orders  between 
January  24  and  February  2,  1917,  subject  to  section  5  of  the  United 
States  Cotton  Futures  Act  (Act  Aug.  11,  1916,  c.  313,  39  Stat.  476 
[Comp.  St.  §  6309e])  and  the  by-laws,  rules,  and  conditions  of  the 
New  Orleans  Cotton  Exchange.  By  his  answer  the  defendant  denied 
every  allegation  of  the  plaintiffs'  complaint,  except  an  averment  there- 
in that  the  plaintiffs  had  in  their  possession  $6,760  of  his  money  on 
February  1,  1917.  He  alleged  that  any  contracts  of  purchase  or  sale 
the  plaintiffs  made  on  his  orders  were  illegal  and  criminal  under  the 
Cotton  Futures  Act,  that  the  alleged  transactions  were  gaming  trans- 
actions, and  that  he  was  entitled  to  recover  of  the  plaintiffs  $6,760, 
for  wHich  he  pleaded  a  counterclaim  in  his  answer. 

The  trial  proceeded  in  this  way :    Over  the  objections  of  the  defend- 

^"^^~"        •  — • —  ■»^^.— — ^»»       -.— ^»^— .^^ 
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ant  that  the  testimony  was  incompetent,  irrelevant,  and  immaterial, 
and  that  the  only  competent  evidence  of  the  purchases  and  sales  were 
the  alleged  written  contracts  required  by  the  Cotton  Futures  Act,  and 
with  leave  to  the  defendant  to  move  to  strike  out  the  evidence, 
the  plaintiffs  proved,  by  telegiaphic  orders  that  they  received  from 
Browne,  that  he  ordered  them  to  buy  and  sell  the  2,000  bales  of  cotton 
to  be  delivered  in  the  following  May,  and  they  proved  by  the  testimony 
of  witnesses  who  knew  the  facts  that  they  did  buy  and  sell  these  2,000 
bales  of  cotton  for  Browne  in  accordance  with  the  telegraphic  orders 
he  had  sent  them,  that  by  contracts,  settlements,  and  ring  settlements 
they  paid  for  the  cotton  which  they  bought  for  Browne  the  amounts 
charged  to  him  in  their  account  with  him,  and  credited  him  with  the 
amounts  they  received  from  him  and  from  the  sale  of  cotton,  all  of 
which  he  ordered  them  to  sell  on  February  1,  1917.  They  proved  by 
the  testimony  of  one  of  the  members  of  their  firm  that  they  sent  to 
Browne  a  statement  of  the  account  between  them,  showing  the 
amounts  of  their  purchases  and  sales  for  him,  and  the  balance  for 
which  they  sued,  that  after  he  received  this  account  he  admitted  to  one 
of  the  members  of  the  plaintiffs'  firm  that  he  sent  the  telegraphic  or- 
ders, and  that  the  account  was  correct.  When  the  trial  had  reached 
this  point,  the  plaintiffs  produced,  identified,  and  offered  in  evidence 
the  sellers'  slips  or  contracts  of  sale  of  the  2,000  bales  of  cotton  which 
they  bought  for  Browne,  which  slips  were  signed  by  the  respective 
brokers  who  sold  these  2,000  bales  of  cotton  to  them,  and  they  also 
offered  in  evidence  the  buyers'  slip  of  the  2,000  bales  which  they  sold 
lor  Browne,  which  was  signed  by  the  brokers  who  bought  them,  and 
they  offered  to  prove  by  the  testimony  of  witnesses  that  they  signed 
and  delivered  to  each  of  the  parties  from  whom  they  received  one 
of  the  sellers'  slips  a  buyers'  slip  containing  the  same  words  as  the 
corresponding  sellers'  slip,  except  that  the  word  "bought"  in  the 
former  was  in  place  of  the  word  "sold"  in  the  latter,  and  the  bought 
slips  were  signed  by  them  and  ran  in  favor  of  the  brokers  who  sold 
the  cotton,  and  that  they  delivered  to  the  brokers  who  gave  them  the 
bought  slip  a  corresponding  sellers'  slip  mutatis  mutandis  which 
was  signed  by  them.  To  the  introduction  of  these  sellers'  slips  and 
of  the  bought  slip  signed  by  the  parties  respectively  to  be  charged 
by  the  plaintiffs  and  their  principal,  Browne,  defendant  objected  on 
the  ground  that  they  were  invalid  and  were  incompetent  evidence,  be- 
cause they  were  not  signed  by  both  parties  to  the  transactions  out  of 
which  they  arose,  and  because  the  corresponding  buyers'  slips  and  sell- 
ers' slips  signed  by  the  plaintiffs  were  not  offered  in  evidence,  and  they 
objected  to  the  parol  evidence  offered  to  the  effect  that  the  latter  were 
delivered  to  the  sellers  and  purchaser  respectively  by  the  plaintiffs 
when  the  respective  transactions  were  made,  on  the  ground  that  it  was 
incompetent,  because  the  written  slips  signed  by  both  parties  to  the 
transaction  were  the  only  competent  evidence  of  the  transactions  of 
purchase  and  of  sale,  and  the  court  sustained  all  these  objections,  ruled 
out  these  slips,  held  that  the  contracts  required  by  the  Cotton  Futures 
Act  could  not  be  proved  without  the  introduction  of  the  sellers'  slips 
and  the  buyers'  slips  relating  to  each  transaction,  ruled  out  all  evi- 
dence subsequently  offered,  and  on  motion  struck  out  all  evidence 


472  168  C.  C.  A.  BBPORTS 

previously  offered,  on  the  ground  that  it  was  all  irrelevant  and  im- 
material, in  the  absence  of  the  buyers'  and  sellers*  slips  of  each  trans- 
action, and  then,  as  no  evidence  remained  in  the  case,  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  before  the  latter  oflfered  any 
evidence. 

[1]  Although  many  minor  questions  are  suggested,  the  ruling 
which  threw  this  case  was  that  a  broker's  sellers'  slip  or  buyers'  slip, 
duly  signed,  was  insufficient  to  prove  a  valid  contract  of  sale  or  pur- 
chase of  cotton  futures  under  sections  4  and  5  of  the  Cotton  Futures 
Act,  unless  that  contract  was  signed  by  both  the  parties  to  the  trans- 
action, or  the  corresponding  buyers'  or  sellers'  slip  was  also  introduced 
in  evidence.  The  portion  of  the  statutes  by  which  this  issue  must  be 
determined  is  the  first  sentence  of  section  4  of  the  act,  which  reads  in 
this  way: 

*'That  each  contract  of  sale  of  cotton  for  future  delivery  mentioned  In 
section  3  of  this  act  shall  be  in  writing  plainly  stating,  or  evidenced  by 
written  memorandnm  showing,  the  t^rms  of  such  contract,  including  the  quan- 
tity of  the  cotton  involved  and  the  names  and  addresses  of  the  seller  and  buyer 
in  such  contract,  and  shall  be  signed  by  the  party  to  be  charged,  or  by  his 
agent  in  his  behalf."    Comp.  St.  §  6309d. 

It  is  provided  by  rule  47  of  the  New  Orleans  Cotton  Exchange  that : 

"It  shall  be  the  duty  of  the  seller,  on  the  day  on  which  transactions  in  con- 
tracts take  place,  or  at  not  later  tJian  9  a.  m.  on  the  following  day,  to  furnish 
a  contract  or  slip,  and  deliver  his  own  already  signed,  and  the  opposite  one  in 
blank  to  the  buyer ;  the  latter  shall  then  sign  his  contract,  or  slip,  and  return 
it  to  the  seUer.'' 

Testimony  was  offered  that  this  rule  was  complied  with  in  the  case 
of  each  of  the  purchases  made  by  the  plaintiffs  for  Browne  and  in  the 
case  of  the  sale  they  made  for  him.  Here  are  copies  of  two  of  the 
sellers'  slips  offered  in  evidence  at  the  trial  below : 

"New  Orleans,  La.,  Jan.  25,  1917. 

"Sold  to  Thorn  &  Maginnis,  of  New  Orleans,  La.,  and  agreed  to  deliver  than 
subject  to  the  by-laws,  rules  and  conditions  of  the  New  Orleans  Cotton  Bix- 
change  and  subject  to  the  United  States  Cotton  Futures  Act,  S  5 : 

At  Cents  Per  Pound 
Bales  Cotton.  Delivery.  for  Middling. 

Three  Hundred  May  16.84 

"Silvan  Newburger  &  Co. 
"Silvan  Newburger  &  Co.  of  New  Orleans,  La." 

**New  Orleans,  La.,  Jan.  25,  1917. 
"C.  P.  Ellis  &  Co.,  Cotton  Exchange  Bldg.,  sold  to  Thorn  &  Maginnis,  of  New 
Orleans,  La.,  and  agreed  to  deliver  them  subject  to  the  by-laws,  rules  and 
conditions  of  the  New  Orleans  Cotton  Exchange  and  subject  to  the  United 
States  Cotton  Futures  Act,  {  5: 

At  Cents  Per  Pound 
Bales  Cotton.  Delivery^  for  Middling. 

One  hundred  May  16.70 

Three       " 
Two  " 

One  " 

Two  " 

One  " 


16.83 
16.83 
16.90 
16,81 
16.84 

"C.  P.  Ellis  &  Co.,  of  New  Orleans,  La, 


»> 
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Is  a  writing  or  written  memorandum  signed  by  both  the  parties 
to  a  contract  of  sale  of  cotton  futures,  or  two  writings  or  written 
memoranda  of  the  contract,  one  signed  by  each  of  the  parties  to  the 
transaction,  indispensable  to  the  proof  of  a  writing  or  written  memo- 
randum "signed  by  the  party  to  be  charged  or  by  his  agent  in  his  be- 
half," under  section  4  of  the  Cotton  Futures  Act? 

It  is  a  general  rule  of  law  that  a  written  contract  signed  by  both 
parties  to  it  is  valid,  and  that  a  written  contract  between  two  parties 
signed  by  one  of  them  is  likewise  valid  and  enforceable  against  him 
who  signed  it  by  the  other  party  to  it,  who  accepts  and  seeks  to  enforce 
it,  although  he  has  never  signed  it.  If  Congress  had  intended  to  re- 
quire every  transaction  in  the  sale  of  cotton  futures  to  be  evidenced  by 
a  writing  or  by  written  memoranda  signed  by  both  parties  to  it,  it 
would  naturally  have  required  the  writing  of  which  it  treats  to  be  sign- 
ed by  the  parties  to  it  or  their  agents  in  their  behalf,  and  not  ''by  the 
party  to  be  charged  or  by  his  agent  in  his  behalf"  only.  This  provi- 
sion of  the  statute  states  clearly  and  without  ambiguity  that  the  con- 
tract must  be  signed  by  the  party  to  be  charged  or  his  agent  in  his 
behalf.  The  selection  of  one  party  is  the  exclusion  of  the  other,  and 
the  strong  legal  presumption  is  that  the  Congress  intended  what  it  so 
plainly  declared,  that  the  statute  ought  to  be  held  to  mean  what  it  ex- 
presses, and  that  the  signature  of  no  one  but  the  party  to  be  charged 
is  requisite  to  it  to  evidence  a  valid  contract.  Brun  et  al.  v.  Mann,  151 
Fed.  145,  157,  80  C.  C.  A.  513,  12  L.  R.  A.  (N.  S.)  154;  Grainger  & 
Co.  v.  Riley,  201  Fed.  901,  904,  120  C.  C.  A.  415,  418;  United  States 
V.  Alamogordo  Lumber  Co.,  202  Fed.  700,  706,  121  C.  C.  A.  162,  168. 

[2]  When  a  legislative  body  selects  and  uses  in  a  statute  words  or 
clauses  which  before  the  enactment  of  the  law  had  acquired  by  judi- 
cial interpretation  or  common  consent  and  use  a  well-understood  mean- 
ing and  legal  effect,  the  legal  presumption  is  that  it  intended  that  they 
should  have  that  meaning  and  effect  in  the  statute  it  enacts.  Butler  v. 
United  States  (D.  C.)  87  Fed.  655,  661 ;  United  States  v.  Trans-Mis- 
souri Freight  Association,  58  Fed.  67,  7  C.  C.  A.  IS,  71,  24  L.  R.  A.  73. 
For  many  years  before  the  Cotton  Futures  Act  was  passed,  the  stat- 
utes of  fraud  of  England  and  of  many  of  the  states  of  this  nation  had 
provided  that  certain  classes  of  contracts  specified  therein  should  be 
void  unless  they  were  evidenced  by  a  writing  or  by  a  written  memo- 
randum "signed  by  the  party  to  be  charged  or  his  agent,"  and  long  be- 
fore the  passage  of  the  act  under  consideration  it  had  become  the  uni- 
versal and  well-understood  judicial  construction  of  these  statutes 
that  the  signature  of  the  party  to  be  charged  alone  was  sufficient  to 
evidence  a  valid  contract  thereunder,  and  that  the  other  party  to  the 
contract,  although  he  had  not  signed  it,  could  enforce  it  in  the  courts 
against  him  who  had  signed  it.  Browne  on  Statute  of  Frauds  (1895) 
§  395;  Wood  on  Statute  of  Frauds  (1884)  p.  764;  20  Cyc.  272,  and 
note  78;  Walker  v.  Jameson,  140  Ind.  591,  37  N.  E.  402,  39  N.  E.  869, 
28  L.  R.  A.  and  note  at  pages  681,  694,  696,  49  Am.  St.  Rep.  222; 
23  Cent.  Digest,  2286,  §§  244,  245 ;  9  Decennial  Digest  1906,  p.  1422, 
§  115  (3)  and  §  115  (4);  Lee  v.  Vaughan's  Seed  Store,  101  Ark.  68, 
11,  141  S.  W.  496,  37  L.  R.  A.  (N.  S.)  352 ;   Vance  v.  Newman,  72 
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Ark.  359,  80  S.  W.  574,  105  Am.  St.  Rep.  42;  In  re  Pettingill  &  Co. 
(D.  C.)  137  Fed.  143 ;  Bowers  v.  Whitney,  88  Minn.  168,  92  N.  W. 
540 ;  Bristol  v.  Mente,  79  App.  Div.  67,  80  N.  Y.  Supp.  52,  and  178 
N.  Y.  599,  70  N.  E.  1096;  Justice  v.  Lang,  42  N.  Y.  493,  1  Am.  Rep. 
576 ;  Harriman  v.  Tyndale,  184  Mass.  534,  69  N.  E.  353 ;  Borie  v. 
Satterthwaite,  180  Pa.  542,  37  Atl.  102,  103. 

Congress  took  this  well-adjudicated  clause,  "signed  by  the  party 
to  be  charged  or  by  his  agent,"  and  inserted  it  in  the  Cotton  Futures 
Act  in  the  form  "signed  by  the  party  to  be  charged,  or  by  his  agent 
in  his  behalf,"  and  it  is  incredible  that  it  intended  thereby  that  this 
clause  should  have  a  meaning  so  radically  different  from  that  which 
it  then  had  as  to  require  the  writing  or  memorandum  to  be  signed 
by  others  than  that  one  of  the  parties  so  clearly  designated  by  the  law. 

[3]  And  when  the  fact  is  considered  that,  if  this  section  4  be  con- 
strued to  mean  that  the  writing  or  memorandum  must  be  signed  by 
both  parties  to  the  contract,  one  who  makes  or  takes  a  contract  of 
sale  of  cotton  futures  signed  by  the  party  to  be  charged  only  be- 
comes guilty  of  the  penal  offense  denounced  by  section  14  of  the  Cot- 
ton Futures  Act  (Comp.  St.  §  6309o),  there  remains  no  doubt  that  the 
meaning  of  the  clause  under  consideration  may  not  lawfully  be  ex- 
tended by  construction,  so  as  to  require  every  writing  or  written  mem- 
orandum of  a  contract  for  the  sale  of  cotton  futures  to  be  signed  by 
both  parties  to  it.  For  courts  may  not  lawfully  extend  the  denuncia- 
tion of  a  penal  statute  to  a  class  of  persons  excluded  from  its  effect  by 
its  plain  terms,  even  though  in  their  opinion  the  acts  of  the  latter  are 
as  heinous  as  those  of  the  members  of  the  class  whose  deeds  the  statute 
penalizes.  United  States  v.  Wiltberger,  5  Wheat.  76,  96,  5  L.  Ed.  37 ; 
United  States  v.  Brewer,  139  U.  S.  278,  280, 11  Sup.  Ct.  538,  35  L.  Ed. 
190;  United  States  v.  Field,  137  Fed.  6,  8,  69  C.  C.  A.  568,  570; 
United  States  v.  Ninety-Nine  Diamonds,  139  Fed.  961,  964,  72  C.  C. 
A.  12,  2  L.  R.  A.  (N.  S.)  185.  The  conclusion  is  that  the  sellers'  slips 
and  the  buyers'  slips  signed  by  the  parties  respectively  to  be  charged  by 
the  plaintiffs  and  their  principal,  Browne,  did  not  fail  to  comply  with 
the  Cotton  Futures  Act,  and  were  not  inadmissible  evidence  of  the 
contracts  of  sale  because  they  were  not  also  signed  by  the  plaintiffs, 
or  because  the  corresponding  buyers'  slips  and  sellers'  slips  signed  by 
the  plaintiffs  were  not  also  offered  in  evidence. 

[4]  There  is  another  reason  why  the  sellers'  slips  and  the  buyers' 
slip  signed  by  the  respective  parties  to  be  charged  were  admissible 
in  evidence  and  would  have  proved  the  purchases  and  sale  in  the 
absence  of  countervailing  evidence,  even  if  the  Cotton  Futures  Act  had 
required  the  execution  of  a  buyers'  slip  and  a  sellers'  slip  for  each 
transaction,  as  does  rule  47  of  the  Cotton  Exchange,  and  that  is  that  the 
introduction  of  one  of  these  corresponding  slips  under  such  a  require- 
ment raises  the  legal  presumption  that  the  corresponding  slip  in  the 
same  terms  mutatis  mutandis  was  also  executed  and  delivered,  a  pre- 
sumption which  ought  to  and  will  prevail  in  the  absence  of  proof  to 
the  contrary.  Hawes  v.  Forster,  1  Moody  &  Robinson,  368,  371,  374; 
Parton  v.  Crofts,  16  C.  B.  Reports  (N.  S.)  11,  13,  14,  21 ;  Benjamin  on 
Sales  (5th  Ed.)  289,  297,  303.    And  iniasmuch  as,  when  one  of  these 
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slips  is  offered  in  evidence,  the  legal  presumption  is  that  the  corre- 
sponding slip  expressed  the  same  terms  of  sale  as  those  specified  in 
the  slip  offered  (see  authorities,  supra),  and  the  plaintiffs  were  compe- 
tent witnesses  to  prove  the  fact  that  they  signed  slips  corresponding 
to  those  offered  in  evidence  and  delivered  them  to  the  other  parties 
to  the  respective  contracts  at  the  times  of  the  respective  transactions, 
it  was  error  to  exclude  their  testimony  to  that  effect. 

[5, 1]  Counsel  for  the  defendant  urges  other,  but  less  serious,  ob- 
jections to  the  slips  which  were  offered  in  evidence.  He  contends  that 
they  are  insufficient  under  the  Cotton  Futures  Act:  (1)  Because, 
while  they  specified  May  delivery,  they  do  not  specify  the  year  of  the 
delivery,  but  they  are  dated  in  January  and  February,  1917,  and  there 
can  be  no  doubt  that  the  year  of  the  delivery  intended  by  the  parties 
was  1917.  (2)  Because  the  names  and  addresses  of  the  buyers  and 
sellers  are  not  set  forth  in  the  slips,  but  the  buyers  and  sellers  in  the 
contracts  under  consideration  were  the  New  Orleans  brokers,  whose 
names  and  addresses  appear  on  the  slips.  None  but  members  of  the 
Cotton  Exchange  could  buy  or  sell  cotton  futures  thereon.  The  state- 
ment of  their  names  and  addresses  was  no  less  a  compliance  with  the 
statutes  because  they  bought  or  sold  for  undisclosed  principals,  and  the 
statute  nowhere  requires  the  disclosure  in  the  contracts  of  the  names 
or  addresses  not  disclosed  to  opposing  parties  of  the  principals  or 
others  for  whom  the  brokers  make  contracts  the  burden  of  which  they 
personally  assume.  (3)  Because  under  article  5,  page  10,  Treasury 
Regulations  No.  36,  which  provides  that  no  contract  shall  be  deemed 
to  comply  with  section  5,  section  6a,  or  section  10  of  the  United  States 
Cotton  Futures  Act  (Comp.  St.  §§  6309e,  6309g,  6309k),  if  it  contain 
any  provision  by  reference  or  otherwise  inconsistent  or  in  conflict 
with  any  requirement  of  section  5,  section  6a,  or  section  10  of  the  Cot- 
ton Futures  Act.  These  slips  contain  agreements  of  sale,  purchase, 
and  delivery  of  cotton  futures  "subject  to  the  by-laws,  rules  and  con- 
ditions of  the  New  Orleans  Cotton  Exchange,  and  subject  to  the  Unit- 
ed States  Cotton  Futures  Act,"  and  section  3,  rule  1  (15),  of  the  Cotton 
Exchange  provides  in  effect  that  verbal  contracts  "shall  have  the  same 
standing,  force  and  effect  as  written  ones  (if  notice  in  writing  con- 
forming to  the  requirements  of  section  4  of  the  United  States  Cotton 
Futures  Act),  if  such  contract  shall  have  been  given  by  one  of  the  par- 
ties thereto  to  the  other  party  during  the  day  on  which  such  contract 
was  made  or  the  next  business  day  thereafter."  But  a  verbal  contract 
may  lawfully  precede  a  written  contract  in  the  purchase  or  sale  of  cot- 
ton futures  under  the  act  of  Congress,  and  these  slips  provide  that  the 
contracts  they  evidence  shall  comply  with  both  the  Cotton  Futures 
Act  and  the  rules  of  the  Exchange.  There  is  nothing  in  the  rules  of 
the  Exchange  cited  which  prohibits  or  is  inconsistent  with  such  a 
compliance.  The  legal  presumption  is  that  these  contracts  were  made 
in  accordance  with  the  provisions  of  both.  All  that  the  Cotton  Futures 
Act  requires  is  that  the  contracts  of  sale  shall  be  evidenced  by  writ- 
ten memoranda  signed  by  the  parties  to  be  charged.  These  contracts 
are  so  evidenced,  and  even  if  they  were  verbal  contracts  before  they 
were  evidenced  by  a  writing  or  the  written  memoranda,  yet,  when 
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they  were  evidenced  thereby  within  a  day  of  two  after  the  bids  were 
made  which  preceded  the  contracts  they  were  as  complete  a  compliance 
with  the  Cotton  Futures  Act  as  they  would  have  been  if  the  written 
memoranda  had  been  made  a  few  hours  earlier.  Nothing  in  con- 
tradiction of  or  inconsistent  with  section  5  of  the  act,  or  with  the  com- 
pliance therewith  is  found  in  the  rules  of  the  Cotton  Exchange,  the 
buyers'  and  sellers'  slips,  or  in  the  sales  or  purchases  they  evidenced. 
(4)  Because  some  of  the  slips — for  example,  the  sellers'  slip  signed 
by  C.  P.  Ellis  &  Co. — evidenced  several  sales,  the  third  and  sixtih  of 
which,  charged  in  the  Ellis  slip,  one  of  the  plaintiffs  testified  were 
bought  by  them  for  the  defendant,  and  his  counsel  argues  that  this 
slip  was  not  a  compliance  with  the  act,  and  that  the  testimony  select- 
ing these  items  of  purchase  was  incompetent,  because  the  slip  itself 
fails  to  identify  the  purchases  evidenced  thereby  bought  for  Mr. 
Browne ;  but,  as  has  already  been  said,  brokers  buying  and  selling  for 
undisclosed  persons  on  the  Cotton  Exchange  are  the  buyers  and  sell- 
ers within  the  meaning  of  the  Cotton  Futures  Act,  and  are  not  requir- 
ed thereby  to  disclose  in  their  slips  the  names  or  addresses  of  those 
for  whom  they  buy  or  sell.  This  is  not  an  action  to  enforce  these  con- 
tracts. It  is  an  action  for  a  balance  of  an  account  for  purchasing  and 
selling  cotton  futures  for  the  defendant,  and  the  testimony  of  the 
plaintiffs  as  to  what  particular  parts  of  the  cotton  futures  which  they 
made  valid  contracts  to  buy  or  to  sell  they  bought  or  sold  in  obedience 
to  defendant's  orders  was  clearly  competent  and  material  against  him. 

The  conclusion  of  a  consideration  of  all  the  objections  to  the  slips 
offered  in  evidence  is  that  they  complied  with  the  requirements  of  the 
United  States  Cotton  Futures  Act  and  that  the  court  fell  into  an  error 
(1)  in  refusing  to  admit  them  in  evidence;  (2)  in  refusing  to  admit 
in  evidence  parol  evidence  that  the  plaintiff  signed  and  delivered  a  cor- 
responding buyers'  slip  to  the  sellers  and  a  corresponding  sellers'  slip 
to  the  buyers  who  signed  the  respective  slips  offered  in  evidence ;  (3) 
in  ruling  out  of  the  case  practically  all  of  the  other  evidence  offered 
by  the  plaintiffs,  a  large  part  of  which  was  competent  and  material,  on 
the  erroneous  view  that  the  slips  offered  in  evidence  failed  to  evidence 
contracts  in  compliance  with  the  Cotton  Futures  Act;  (4)  and  es- 
pecially in  ruling  out  the  parol  evidence  in  explanation  of  the  defend- 
ant's telegram  **Stop  ten  seventeen  twenty  and  ten  seventeen  fifteen" 
and  other  trade  terms. 

[7]  Passing  from  these  slips  and  the  rulings  in  the  trial  of  the  case, 
counsel  for  the  defendant  also  contends  that,  notwithstanding  the  er- 
rors which  have  been  mentioned,  the  judgment  for  the  defendant 
should  be  affirmed,  because  the  transactions  out  of  which  the  claim  of 
the  plaintiffs  arose  were  gambling  transactions.  Whether  they  were 
or  not  was  an  issue  of  fact  before  the  jury.  The  seventh  amendment 
to  the  Constitution  reads : 

"In  suits  at  comiuou  law,  where  the  value  in  controversy  shall  exceed  tw^ity 
dollars,  the  right  of  trial  by  jury  shall  be  preserved;  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined,  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

"This,"  said  tlie  Supreme  Court  in  Parsons  v.  Bedford,  3  Pet.  433, 
446,  448,  7  L.  Ed.  712,  "is  a  prohibition  to  the  courts  of  the  United 
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States  to  re-examine  any  facts  tried  by  a  jury  in  any  other  manner. 
The  only  modes  known  to  the  common  law  to  re-examine  such  facts,  are 
the  granting  of  a  new  trial  by  the  court  where  the  issue  was  tried,  or  to 
which  the  record  was  properly  returnable,  or  the  award  of  a  venire 
facias  de  novo  by  an  appellate  court  for  some  error  of  law  which  in- 
tervened in  the  proceedings."  This  rule  of  law  has  often  been  reaf- 
firmed in  later  cases.  Barreda  et  al.  v.  Silsbee,  21  How.  146,  166,  167, 
16  L.  Ed.  86;  Justice  v.  Murray,  76  U.  S.  (9  Wall.)  274,  277,  19  U 
Ed.  658;  Chicago,  Burlington  &  Quincy  R.  R.  v.  Chicago,  166  U.  S. 
226,  246,  17  Sup.  Ct  581,  41  L.  Ed.  979;  Capital  Traction  Co.  v.  Hof, 
174  U.  S.  1,  8,  9,  19  Sup.  Ct.  580,  43  L.  Ed.  873.  The  plaintiffs  ac- 
cordingly were  entitled  to  a  jury  trial  of  the  question  of  fact  whether 
or  not  the  transactions  regarding  the  purchases  and  sales  were  gam- 
bling transactions.  They  have  been  deprived  of  that  trial,  because  the 
court  below,  under  an  erroneous  view  of  the  law  upon  another  ques- 
tion, made  it  impossible  for  the  plaintiffs  to  recover  below,  even  if  the 
transactions  were  not  gunbling  transactions,  and  ruled  out  all  the 
evidence  they  offered.  The  instruction  to  the  jury  to  return  a  verdict 
for  the  defendant  was  made  after  these  erroneous  rulings,  in  the  midst 
of  the  attempt  of  the  plaintiflfs  to  introduce  their  evidence,  when  they 
had  not  rested  their  case,  although  they  had  ceased  to  offer  evidence 
because  under  the  rulings  of  the  court  no  amount  of  evidence  in  their 
favor  on  the  question,  gambling  transactions  vel  non,  or  on  any  other 
issue  in  the  case,  could  secure  a  judgment  in  their  favor.  In  this  state 
of  the  case  the  issue,  gambling  transactions  or  not,  is  not  triable  or 
determinable  by  this  court,  and  the  plaintiffs  are  entitled  to  a  new  trial 
of  this  entire  case  by  a  jury.  This  court  may  not  lawfully  affirm  a 
judgment  below  on  the  ground  that  the  evidence  conclusively  showed 
the  defense  that  the  transactions  on  which  the  plaintiffs  relied  were 
gambling  transactions,  when  all  the  plaintiffs*  evidence  was  excluded 
on  an  erroneous  ground  which  made  it  useless  for  them  to  introduce 
their  evidence  on  that  issue.  Baker  v.  Kaiser,  126  Fed.  317,  319,  320, 
61  C.  C.  A.  303.  There  is  nothing  in  the  record  to  show  that  they 
would  not  have  introduced  persuasive  and  substantial  evidence  that 
the  transactions  were  not  gambling  transactions,  if  the  erroneous 
rulings  of  the  court  had  not  rendered  the  introduction  of  such  evidence 
futile. 

[8]  The  only  theory  upon  which  counsel  for  the  defendant  could 
possibly  sustain  the  judgment  is  that  the  errors  in  the  trial  were  not 
prejudicial  to  the  plaintiffs.  In  the  case  in  hand  the  verdict  was  not 
directed  on  the  ground  that  the  transactions  relative  to  the  purchases 
and  sales  of  cotton  futures  were  gambling  transactions.  The  court 
had  overruled  a  demurrer  to  the  complaint  and  held  that  it  stated  a 
good  cause  of  action.  During  the  trial  no  objection  or  suggestions 
that  the  transactions  were  gambling  transactions  was  made  by  counsel 
or  the  court,  and  the  ground  on  which  the  verdict  was  directed  was 
that  the  sellers'  slips  and  the  buyers'  slips  failed  to  comply  with  the  re- 
quirements of  the  Cotton  Futures  Act.  So  it  is  that  the  rules  on  the 
introduction  of  evidence  and  the  direction  of  the  verdict  were  founded 
on  a  limited  and  untenable  ground,  and  counsel  for  the  defendant 
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seeks  to  sustain  it  on  another  ground.  The  rules  of  law  on  this  sub- 
ject are: 

First.  That  when  a  verdict  is  directed  on  limited,  but  untenable, 
grounds,  it  may  not  be  sustained  on  other  grounds,  unless  it  is  clear 
beyond  doubt  that  the  new  grounds  could  not  have  been  obviated,  if 
they  had  been  called  to  the  attention  of  the  defeated  party  and  he 
had  been  given  an  opportunity  to  meet  them  by  evidence  and  argu- 
ment at  the  time  the  direction  was  made.  Peck  v.  Heurich,  167  U. 
S.  624,  17  Sup.  Ct.  922,  42  L.  Ed.  302 ;  Baker  v.  Kaiser,  126  Fed. 
317,  319,  320,  61  C.  C.  A.  303. 

Second.  When  a  court  has  directed  a  verdict  upon  a  specific,  but 
untenable,  ground,  after  the  defeated  party  had  been  permitted  to 
introduce  all  the  legal  evidence  he  offered  and  has  rested  his  case, 
and  it  is  clear  beyond  doubt,  from  a  bill  of  exceptions  which  contains 
all  the  evidence,  that  the  evidence  would  not  sustain  any  other  verdict, 
an  appellate  court  may  lawfully  affirm  the  verdict  on  some  new  or 
other  ground.  And  the  reason  that  it  may  do  so  in  such  a  case  is  that, 
when  the  defeated  party  has  been  permitted  to  introduce  all  the  legal 
evidence  he  offered  and  has  rested  his  case  at  the  trial,  he  has  thereby 
admitted,  and  in  that  way  has  estopped  himself  from  denying,  that 
he  can  do  no  more  to  overcome  the  objection  that  the  evidence  is  in- 
sufficient to  sustain  a  verdict  in  his  favor.  Bank  of  Havelock  v. 
Western  Union  Telegraph  Co.,  141  Fed.  527,  526,  72  C.  C.  A.  580,  4 
L.  R.  A.  (N.  S.)  181,  5  Ann.  Cas.  515,  and  cases  there  cited. 

The  case  at  bar  does  not  fall  under  the  second  rule,  nor  under  its 
reasons  or  conditions.  The  plaintiffs  were  not  permitted  to  intro- 
duce the  legal  evidence  they  offered,  but  all  of  it  was  excluded,  and 
the  erroneous  rulings  of  the  court  made  it  useless  for  them  to  in- 
troduce evidence  on  the  issue  of  gambling  transactions  or  not.  It  is 
not  clear  beyond  doubt  that  if  the  plaintiffs  had  been  permitted  to  intro- 
duce the  evidence  that  was  ruled  out,  and  the  objection  that  the  evi- 
dence that  the  transactions  were  not  gambling  transactions  wa^  in- 
sufficient had  been  called  to  their  attention  before  the  verdict  was 
delivered,  they  could  not  or  would  not  have  obviated  that  objection  by 
other  testimony.  The  case  therefore  falls  under  the  first  rule,  and  the 
question  whether  or  not  the  record  in  this  case  conclusively  proved  that 
the  transactions  were  gambling  transactions  is  not  reviewable  by  this 
court,  and  the  judgment  below  must  be  reversed. 

And,  finally,  if  that  question  were  reviewable,  the  record  did  not 
sustain  a  finding  that  the  pleadings  and  evidence  in  the  case  so  con- 
clusively show  that  the  transactions  were  gambling  transactions  that 
that  issue  was  not  for  the  jury,  and  that  because,  first,  the  court  below 
adjudged  on  a  general  demurrer  to  the  complaint  that  the  latter  stated 
a  good  cause  of  action ;  in  other  words,  that  it  did  not  show  that  the 
transactions  were  gambling  transactions ;  that  ruling  was  not  changed 
at  the  trial  or  before  the  verdict  was  directed,  and  it  cannot  now  be 
questioned  by  the  defendant  for  he  has  sued  out  no  writ  of  error; 
second,  because  all  the  evidence  offered  was  ruled  out  on  the  objection 
or  motion  of  the  defendant,  and  he  is  now  estopped  from  denying  that 
there  is  no  evidence  whatever  in  the  case  because  that  is  the  fact. 
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therefore  there  is,  and  was  when  the  verdict  was  directed,  no  evidence 
in  the  case  that  the  transactions  were  gambling  transactions ;  and,  third, 
if  the  complaint  and  the  excluded  evidence  could  be  lawfully  consid- 
ered by  this  court  at  this  time  on  this  question  of  gambling  transac- 
tions or  not,  they  would  not  so  conclusively  prove  that  the  transactions 
were  gambling  transactions  as  in  our  opinion  to  warrant  the  with- 
drawal of  that  question  from  a  trial  by  a  jury. 

Let  the  judgment  be  reversed,  and  let  the  case  be  remanded  to  the 
court  below,  with  instructions  to  grant  a  new  trial. 

GARLAND,  Circuit  Judge  (dissenting).  I  cannot  concur  in  the 
views  of  the  majority.  The  plain  case  as  shown  by  the  record  appears 
to  me  as  follows  : 

Thorn  &  Maginnis  sued  Browne  to  recover  the  amount  paid  out 
by  them  at  the  request  of  defendant  and  for  his  use  in  and  about  the 
purchase  and  sale  of  2,000  bales  of  cotton  on  the  New  Orleans  Cotton 
Exchange  and  commissions  for  their  services  in  buying  and  selling 
such  cotton.  The  case,  after  issue  joined,  came  on  for  trial,  and  the 
plaintiffs  offered  to  show:  That  upon  the  telegraphic  request  and 
upon  the  account  and  risk  of  the  defendant  they  purchased  cotton  on 
the  New  Orleans  Cotton  Exchange  for  May  delivery  as  follows : 
January  25.  1917    200  bales  at  16.83  cents  per  pound 
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That  on  February  1,  1917,  at  the  telegraphic  request  of  defendant, 
they  sold  for  his  account  and  risk  2,000  bales  of  cotton  on  the  New 
Orleans  Cotton  Exchange  for  May  delivery  at  the  price  of  14  cents 
per  pound.  That  in  the  purchase  and  sale  of  said  cotton  plaintiffs 
paid  out  and  advanced  for  the  defendant  the  sum  of  $29,675,  and 
earned  in  commissions  the  sum  of  $300.  That  no  part  of  the  same  had 
been  paid,  except  the  sum  of  $6,760.  Plaintiffs  further  offered  to 
show  that,  at  the  time  of  the  purchase  of  the  cotton  above  mentioned, 
each  vendor  executed  and  delivered  to  plaintiffs  a  memorandum  in 
writing,  of  which  the  following  is  a  sample : 

"New  Orleans,  La.,  Jan.  25.  1917. 
"C.  P.  ElUs  &  Co.,  Cotton  Exchange  Building,  k*old  to  Thorn  &  Maginnis,  of 
New  Orleans,  La.,  and  agreed  to  deliver  them  subject  to  the  by-laws,  rules  and 
conditions  of  the  New  Orleans  Cotton  Exchange  and  subject  to  the  United 
States  Cotton  Futures  Act,  {  5. 

At  Cents  per  Pound 
Bales  Cotton,  Delivery,  for  Middling. 

One  hundred  May  16.70 

Three       "  "  16.83 

Two  "  "  16.83 

One  •*  "  16.90 

Two  ••  "  16.81 

One  "  **  16.84 

"C.  P.  J^niis  &  Co.,  of  New  Orleans,  La." 
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That  at  the  time  the  2,000  bales  of  cotton  were  sold  the  purchasers 
executed  and  delivered  to  plaintiffs  a  memorandum  in  writing,  of 
which  the  following  is  a  copy : 

"Office  of  Thorn  &  Maginnls,  209  Varieties  Place. 

"New  Orleans,  La.,  Feb.  1, 1917. 
"Bought  from  Messrs.  Thorn  &  Maginnis,  of  New  Orleans,  La.,  and  agreed 
to  receive  from  them  subject  to  the  by-laws,  rules  and  conditions  of  the  New 
Orleans  Exchange  and  subject  to  the  United  States  Ck>tton  Futures  Act,  §  5: 

At  Cents  per  Found 
Bales  Cotton.  Delivery.  for  Middling. 

Twenty  hundred  May  14.      cts. 

One  "  -  14.20 

One  "  "  14.25 

One  *•  July  ie.10 

One  "  May  14.45 

Three  "  July  16.10 

One  "  "  16.10 

One  "  May  14.80 

One  •*             ,  May  14.50 

"Airey  &  Stouse,  of  New  Orleans,  La." 

The  trial  court  excluded  all  evidence  relating  to  the  purchase  and 
sale  of  the  cotton  for  the  reason  that  the  purchases  and  sales  were 
made  in  violation  of  the  Cotton  Futures  Act  (39  Stat.  476).  This 
ruling  resulted  in  a  directed  verdict  for  the  defendant  Counsel 
for  plaintiffs  claim  that  the  exclusion  of  the  evidence  offered  and 
resulting  verdict  was  error.  Counsel  for  defendant  contends  that 
the  ruling  of  the  trial  court  was  right  for  the  following  reasons : 

That  the  contracts  of  purchase  and  sale  were  made  in  violation  of 
the  Cotton  Futures  Act,  in  the  following  particulars:  (a)  The  mem- 
orandums offered  were  only  a  memorandum  signed  by  the  vendee  in 
the  sale  of  the  cotton,  and  memorandums  signed  by  the  vendors  in 
the  purchase  of  the  cotton,  there  being  no  signature  of  the  vendor 
in  the  sale  of  the  cotton  or  by  the  vendees  in  the  purchase  of  the  cot- 
ton, (b)  That  if  the  memorandums  offered  can  be  held  to  be  the 
contract  referred  to  in  section  3  of  the  Cotton  Futures  Act  (Comp.  St. 
§  6309c),  they  did  not  specify  the  time  of  delivery,  (c)  They  were 
not  signed  by  the  party  to  be  charged,  or  by  his  agent  in  his  behalf, 
(d)  The  names  and  addresses  of  the  seller  and  buyer  were  not  men- 
tioned, (e)  The  memorandums  were  in  violation  of  the  regulations 
of  the  Treasury  Department,  (f)  The  purchase  and  sale  of  cotton 
under  the  facts  offered  to  be  shown  were  criminal  offenses  in  which 
the  plaintiff  participated  as  aiders  and  abettors,  and  for  that  reason 
they  cannot  recover  for  disbursements  made  or  commissions  earned. 

The  following  sections  of  the  Cotton  Futures  Act  are  relied  on 
by  the  counsel  for  defendant: 

"Sec.  3.  That  upon  each  contract  of  sale  of  any  cotton  for  future  delivery 
made  at,  on,  or  in  any  exchange,  hoard  of  trade,  or  similar  institution  or 
place  of  husiness,  there  is  hereby  levied  a  tax  in  the  nature  of  an  excise  of  two 
cents  for  each  pound  of  the  cotton  involved  in  any  such  contract. 

"Sec.  4.  That  each  contract  of  sale  of  cotton  for  future  delivery  mentioned 
in  section  3  of  this  act  shall  be  in  writing  plainly  stating,  or  evidenced  by 
written  memorandum  showing,  the  terms  of  such  contract,  including  the  quan- 
tity of  the  cotton  involved  and  the  names  and  addresses  of  the  seller  and 
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buyer  In  snch  contract,  and  shall  be  signed  by  the  party  to  be  charged,  or  by 
his  agent  in  his  behalf.  If  the  contract  or  memorandum  specify  In  bales  the 
quantity  of  the  cotton  involved,  without  giving  the  weight,  each  bale  shall,  for 
the  purposes  of  this  act,  be  deemed  to  weigh  five  hundred  pounds. 

"Sec.  6.  That  no  tax  shall  be  levied  under  this  act  on  any  contract  of  sale 
mentioned  in  section  3  hereof  if  the  contract  comply  with  each  of  the  follow- 
ing conditions : 

"First.  Conform  to  the  requirements  of  section  4  of,  and  .the  rules  and  regu- 
lations made  pursuant  to,  this  act 

"Second.  Specify  the  basis  grade  for  the  cotton  involved  In  the  contract, 
whidi  shall  be  one  of  the  grades  for  which  standards  are  established  by  the 
Secretary  of  Agriculture,  except  grades  prohibited  from  being  delivered  on  a 
contract  made  under  this  section  by  the  fifth  subdivision  of  this  section,  the 
price  per  pound  at  which  the  cotton  of  such  basis  grade  is  contracted  to  be 
bought  or  sold,  the  date  when  the  purchase  or  sale  was  made,  and  the  month 
or  months  in  which  the  contract  is  to  be  fulfilled  or  settled:  Provided,  that 
middling  shall  be  deemed  the  basis  grade  incorporated  into  the  contract  if 
no  other  basis  grade  be  specified  either  in  the  contract  or  in  the  memorandum 
evidencing  the  same." 

Subdivision  7  of  section  5  provides  as  follows : 

"The  proV&ions  of  the  third,  fourth,  fifth,  sixth,  and  seventh  subdivisions 
of  this  section  shall  be  deemed  fully  incorporated  into  any  such  contract  if 
there  be  written  or  printed  thereon,  or  on  the  memorandum  evidencing  the 
same,  at  or  prior  to  the  time  the  same  is  signed,  the  phrase  ^Subject  to  United 
States  Cotton  Futures  Act,  Section  5.' " 

"Sec.  11.  That  the  tax  imposed  by  section  3  of  this  act  shall  be  paid  by 
the  seller  of  the  cotton  involved  in  the  contract  of  sale,  by  means  of  stamps 
which  shall  be  afllxed  to  such  contracts,  or  to  the  memoranda  evidencing  the 
same,  and  canceled  in  compliance  with  the  rules  and  regulations  which 
shall  be  prescribed  by  the  Secretary  of  the  Treasury."    Comp.  St.  {  63001. 

"Sec.  12.  That  no  contract  of  sale  of  cotton  for  future  delivery  mentioned 
in  section  3  of  this  act  which  does  not  conform  to  the  requirements  of  section 
4  hereof,  and  has  not  the  necessary  stamps  affixed  thereto,  as  required  by 
section  11  hereof  shall  be  enforceable  In  any  court  of  the  United  States  by,  or 
on  behalf  of,  any  party  to  such  contract  or  his  privies."    Comp.  St.  S  6309m. 

"Sec.  14.  That  any  person  liable  to  the  payment  of  any  tax  imposed  by  this 
act  who  fails  to  pay,  or  evades  or  attempts  to  evade  the  payment  of  such  tax, 
and  any  person  who  otherwise  violates  any  provision  of  this  act,  or  any  rule 
or  regulation  made  In  pursuance  hereof,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  not  less  than  $100  nor 
more  than  $20,000,  in  the  discretion  of  the  court ;  and,  in  case  of  natural  per- 
sons, may,  in  addition,  be  punished  by  imprisonment  for  not  less  than  sixty 
days  nor  more  than  three  years,  in  the  discretion  of  the  court."  Comp.  St.  § 
63090. 

The  contention  that  the  trial  court  was  right  in  directing  a  verdict 
on  the  ground  that  the  evidence  offered  showed  a  gambling  trans- 
action will  not  be  considered,  as  the  trial  court  made  no  ruling  in  re- 
lation thereto.  The  defendant,  it  is  true,  pleaded  this  defense,  but 
none  of  the  objections  to  the  introduction  of  evidence  were  based  on 
this  ground,  and  the  trial  court  made  no  reference  thereto  in  any  of 
its  rulings,  but,  on  the  contrary,  ruled  in  the  exclusion  of  evidence  with 
reference  to  the  Cotton  Futures  Act. 

Coming  to  the  Cotton  Futures  Act,  I  may  say  that,  as  the  present  ac- 
tion is  not  one  to  enforce  the  contracts  for  the  purchase  and  sale  of 
cotton,  section  12  of  that  act  above  quoted  has  no  application.  The  se- 
rious question  presented  by  the  record  is  this :  Laying  aside  the  ques- 
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tion  of  gambling,  did  the  evidence  offered  show  that  the  plaintiffs 
knowingly  engaged  in  an  illegal  business  or  transaction  in  the  purchase 
and  sale  of  the  cotton?  If  so,  plaintiffs  cannot  recover,  and  the  ex- 
clusion of  the  evidence  was  not  error.  Irwin  v.  Williar,  110  U.  S.  499, 
4  Sup.  Ct.  160,  28  L.  Ed.  225 ;  Bibb  v.  Allen,  149  U.  S.  481,  13  Sup. 
Ct.  950,  37  L.  Ed.  819,  supra ;  In  re  Green,  7  Biss.  338,  Fed.  Cas.  No. 
5,751 ;  Melchert  v.  Tel.  Co.  (C.  C.)  3  McCrary,  521, 11  Fed.  193;  Bart- 
lett  V.  Smith  (C.  C.)  13  Fed.  263 ;  Raymond  v.  Leavitt,  46  Mich.  447, 
9  N.  W.  525,  41  Am.  Rep.  170;  Cobb  v.  Prell  (C.  C.)  15  Fed.  774; 
Steers  v.  Lashley,  6  T.  R.  61 ;  Everingham  v.  Meighan,  55  Wis.  354, 
13  N.  W.  269;  Fareira  v.  Gabell,  89  Pa.  89;  North  v.  Phillips,  89  Pa. 
250 ;  Ruchizky  v.  De  Haven,  97  Pa.  202 ;  Mckson's  Ex'r  v.  Thomas, 
97  Pa.  278 ;  Sampson  v.  Shaw,  101  Mass.  145,  3  Am.  Rep.  327 ;  Ten- 
ney  v.  Foote,  95  lU.  99 ;  Phelps  v.  Holderness,  56  Ark.  300,  19  S.  W. 
921. 

Whether  the  business  was  illegal  depends  upon  the  fact  as  to  whether 
it  was  conducted  in  violation  of  the  Cotton  Futures  Act,  as  section  14 
of  that  act,  above  quoted,  makes  it  a  crime  punishable  by  fine  and  im- 
prisonment for  any  person  to  violate  any  of  its  provisions.  There  is  no 
pretense  that  the  tax  imposed  by  section  3  was  paid.  Section  5,  how- 
ever, provides  that  the  tax  need  not  be  paid  on  any  contract  of  sale, 
if  the  contract  comply  with  the  conditions  named  in  said  section.  As- 
suming that  the  memorandums  offered  in  evidence  constituted  the  con- 
tract mentioned  in  the  Cotton  Futures  Act,  it  appears  that  they  contain 
this  indorsement:  "Subject  to  the  United  States  Cotton  Futures  Act, 
Section  5."  Under  the  law,  this  incorporated  into  the  contract  all  of 
the  provisions  of  section  5,  except  subdivisions  first  and  second.  The 
weight  of  the  cotton  not  being  mentioned,  each  bale  was  deemed  under 
the  law  to  weigh  500  pounds.  The  memorandums  of  purchase  and 
sale  offered  in  evidence  were  signed  only  by  the  brokers  who  sold  the 
cotton  and  by  the  vendee  who  bought  the  same.  This  being  so,  coun- 
sel for  defendant  contends  that  the  memorandums  were  not  signed  by 
the  party  to  be  charged  or  by  his  agent  in  his  behalf.  I  see  no  merit  in 
this  contention,  as  the  Cotton  Futures  Act  does  not  make  it  necessary 
for  the  agent  to  say,  when  he  signs  the  contract  or  memorandum,  that 
he  signed  it  in  behalf  of  his  principal,  meaning  him.  To  hold  otherwise 
would  be  to  abolish  the  law  in  regard  to  the  acts  of  an  agent  for  an 
undisclosed  principal.  The  plaintiffs  show  they  were  the  agents  of  the 
defendant,  and  acted  as  such  in  the  purchase  and  sale  of  the  cotton ; 
and  this  either  party  could  do,  even  in  cases  where  the  law  requires  the 
contract  to  be  in  writing  (Briggs  v.  Partridge,  64  N.  Y.  357,  21  Am. 
Rep.  617;  Ford  v.  Williams,  21  How.  287,  16  L.  Ed.  36);  the  only 
exceptions  being  instruments  under  seal  and  promissory  notes  (21  R. 
C.  L.  891).  The  contention  that  the  memorandums  did  not  specify  the 
time  of  delivery  has  no  merit.  The  memorandums  all  bore  dates  in 
January  and  February,  1917,  and  specified  May  as  the  time  of  delivery. 
This  could  only  mean  May,  1917.  The  contention  that  the  names  and 
addresses  of  the  seller  and  buyer  are  not  mentioned  is  based  upon  the 
fact  that  the  names  and  addresses  of  the  brokers  alone  were  mentioned. 
Under  the  rules  of  the  Cotton  Exchange,  only  members  thereof  may 
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buy  or  sell  cotton  on  the  Exchange.  The  brokers,  so  far  as  the  Ex- 
change is  concerned,  are  the  buyers  and  sellers. 

Congress,  in  legislating  as  to  the  sale  of  cotton  for  future  delivery 
on  the  Cotton  Exchange,  must  have  been  familiar  with  the  manner  of 
transacting  business  thereon,  and  as  to  who  are  called  sellers  and 
buyers.  It  is  claimed  that  the  written  memorandums  are  in  violation 
of  the  regulations  of  the  Treasury  prescribed  under  the  Cotton  Fu- 
tures Act  in  this :  That  the  memorandums  refer  to  the  rules  of  the  Cot- 
ton Exchange  which  permit  verbal  contracts,  but  to  refer  in  a  written 
contract  to  the  provision  in  the  rules  mentioned  would  not  violate  the 
Treasury  regulation  if  the  verbal  contract  could  not  be  substituted  for 
the  written  one. 

I  am  satisfied  that,  if  the  memorandums  offered  could  be  held  to  be 
the  contracts  referred  to  in  the  Cotton  Futures  Act,  then  they  comply 
substantially  with  the  provisions  of  section  5 ;  but,  conceding  they  do 
comply  with  the  provisions  of  section  5,  it  still  remains  to  be  deter- 
mined: Are  they  evidence  of  a  contract?  Are  they,  standing  alone, 
evidence  of  a  written  contract  ?  The  difficult  question  in  the  case  is : 
What  did  Congress  mean  by  the  following  language  found  in  section 
4 :  "And  shall  be  signed  by  the  party  to  be  charged,  or  by  his  agent  in 
his  behalf."  An  instrument  in  writing,  not  signed  by  both  seller  and 
buyer,  would  not  constitute  a  contract  in  writing.  It  is  provided  by  rule 
47  of  the  New  Orleans  Cotton  Exchange  as  follows : 

"It  shaU  be  the  duty  of  the  seller,  on  the  day  on  whlcn  transactions  in  con- 
tracts take  place,  or  at  not  later  than  9  a.  m.  on  the  following  day,  to  fur- 
nish a  contract  or  slip,  and  deliver  his  own  already  si^aed,  and  the  opposite 
one  in  blank  to  the  buyer ;.  the  latter  shall  then  sign  his  contract,  or  slip,  and 
return  it  to  Che  seller." 

Notice  may  be  taken  that  this  is  the  manner  of  doing  business  on 
the  great  exchanges  of  the  country.  Sometimes  the  instruments  exe- 
cuted are  called  buyers'  slips  or  sellers*  slips ;  sometimes  bought  and 
sold  notes.  Nicol  v.  Ames,  173  U.  S.  509,  19  Sup.  Ct.  522,  43  L.  Ed. 
786.  The  language  used  by  Congress,  above  quoted,  would  seem  to  be 
unfortunate,  as  Congress  could  not  make  an  instrument  signed  by  one 
party  only  a  contract. 

Some  courts,  in  deciding  questions  under  the  statute  of  frauds,  have 
decided  that  a  party  to  a  contract  which  the  law  required  to  be  in 
writing,  who  did  not  sign  the  same,  may  enforce  the  contract  against  the 
party  who  did,  and  the  language  used  by  Congress  might  have  come 
from  this  source ;  but,  as  the  language,  if  literally  interpreted,  would 
be  meaningless,  because  both  the  seller  and  the  buyer  are  to  be  charged 
in  any  contract  for  the  purchase  or  sale  of  cotton,  I  think  it  must  be 
held  that  the  language  means  that  any  party  to  the  contract  who  is  to 
be  charged  thereby  must  sign  it,  either  himself  or  by  his  agent.  More- 
over, this  is  not  a  suit  to  charge  either  party  to  the  contracts  of  purchase 
and  sale. 

Counsel  for  plaintiff  at  the  trial  offered  oral  evidence  to  show  that 
Thorn  &  Maginnis  signed  contracts  agreeing  to  purchase  cotton  from 
the  brokers  who  signed  the  memorandums  which  were  offered  in  evi- 
dence similar  in  all  respects  to  the  contracts  offered,  except  that  they 
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read  '^bought  from/'  instead  of  "sold  to,"  and  that  each  of  them  con- 
tained the  exact  wording  of  ones  offered  with  that  exception,  and  were 
delivered  to  the  brokers  signing  the  memorandums  offered :  that  these 
other  brokers  were  all  residents  and  citizens  of  the  state  of  Louisiana, 
and  that  said  instruments  were  in  the  state  of  Louisiana,  and  outside  of 
the  jurisdiction  of  the  court.  The  trial  court  denied  this  offer,  for  the 
reason  that  the  evidence  offered  was  not  the  best  evidence,  and  there 
had  been  no  sufficient  effort  made  to  obtain  the  originals  or  copies  there- 
of to  allow  the  introduction  of  secondary  evidence  as  to  their  con- 
tents. I  think  the  court  was  right  in  this  ruling.  Burton  v.  Driggs, 
20  Wall.  125,  22  L.  Ed.  299,  and  Stebbins  v.  Duncan,  108  U.  S.  32,  2 
Sup.  Ct.  313,  27  L.  Ed.  641,  decide  nothing  to  the  contrary.  It  is  not 
clear  whether  any  such  offer  was  made  with  respect  to  the  sale  of 
the  2,000  bales  of  cotton.  It  is  contended  that,  the  present  suit  not  be- 
ing on  the  contracts,  the  evidence  offered  was  collateral  to  the  main 
issue,  and  therefore  it  was  not  necessary  to  produce  the  original  con- 
tracts or  copies.  I  cannot  agree  that  the  evidence  was  offered  on  a  col- 
lateral issue.  .  It  stood  without  contradiction  in  the  case  that  the  tax 
provided  by  law  on  the  purchase  and  sale  of  cotton  at  the  New  Orleans 
Cotton  Exchange  had  not  been  paid.  The  purchase  or  sale  without 
such  payment  was  a  crime  under  the  Cotton  Futures  Act.  The  plaintiff 
participating  in  such  offense  could  not  recover  for  their  disbursements 
and  commissions  unless  they  showed  they  complied  with  those  provi- 
sions of  the  Cotton  Futures  Act,  which  would  relieve  them  from  the 
payment  of  the  tax.  It  was  consequently  one  of  the  important  issues 
for  the  plaintiffs  to  meet.  The  law  is  that  the  agent  must  know  that 
he  is  committing  an  illegal  act,  but  in  this  instance  the  plaintiffs  were 
bound  to  know  the  law,  and,  as  they  knew  the  facts,  they  must  be  held 
to  have  knowingly  transacted  the  business.  Whatever  offense  was  com- 
mitted, the  plaintiffs  were  aiders  and  abettors  therein,  and  under  sec- 
tion 332  of  the  Penal  Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1152 
[Comp.  St.  §  10506])  were  principals. 

It  thus  appears  on  the  face  of  the  record  that  Browne  or  his  agents, 
Thorn  &  Maginnis,  did  not  sign  the  memorandums  offered  in  evi- 
dence, and  if  there  were  buyer  and  seller  slips  signed  and  executed 
by  Thorn  &  Maginnis  in  connection  with  the  purchase  and  sale  of  the 
cotton  in  controversy,  they  have  not  been  produced,  and  for  all  the 
purposes  of  this  case,  must  be  treated  as  not  having  been  executed. 
With  the  case  in  this  position,  I  am  of  the  opinion  that,  so  far  as  the 
present  record  is  concerned,  the  Cotton  Futures  Act  was  violated  in 
this :  That  no  tax  was  paid  as  provided  by  law  on  the  purchase  and  sale 
of  the  cotton  on  the  New  Orleans  Cotton  Exchange,  nor  has  there  been 
shown  such  a  compliance  with  the  Cotton  Futures  Act  as  would  relieve 
the  sellers  from  the. payment  of  the  tax.  The  transaction  in  regard  to 
the  purchase  and  sale  of  the  stock  was  therefore  illegal. 

In  such  cases,  the  law  will  leave  the  parties  where  it  finds  them,  not 
lending  its  aid  to  either.   The  plaintiffs  therefore  may  not  recover. 
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STANDARD  OIL  CO.  y.  HOWB  et  aL    (No.  8248.) 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  5,  191&.    Rehearing  Denied 

June  6^  1919.) 

1.  Taxation  «=»168 — ^Fobeion  Oil  Company— Failtjiub  to  Fix  Cash  Value 

OF  Income — "Intanqiblb  Propebtt." 

Under  C^y.  Code  Ariz.  1918,  par.  4884  et  seq.,  requiring  the  assessment 
of  all  taxable  property  at  its  full  cash  yalue,  the  tax  commission  and 
board  of  equalisation  of  Axizona  had  no  authority  to  ignore  the  cash 
yalue  of  a  foreign  oil  company's  property  and  to  tax  its  intangible  prop- 
erty, fixed  with  an  arbitrary  yalue  by  capitalizing  at  26  per  cent,  its 
earnings  or  income,  by  assessing  the  yaluatlon  against  the  company  gen- 
erally, not  upon  any  specific  items  of  its  property;  there  being  no  au- 
thority for  taxation  of  earnings,  while  **intangible  property"  includes 
only  ^anchises,  credits,  choses  in  action,  and  the  lU^e. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Intangible  Property.] 

2.  Taxation  «=:»498 — Restbaininq  Assessment — ^Inaubquaot  of  Legal  Reme- 

dy— Multiplicitt  of  Suits. 

Where  an  oil  company,  whose  'Intangible  property*'  was  improperly  and 
illegally  assessed  by  the  Arizona  tax  commission  and  the  board  of  equali- 
sation of  the  state,  would  become  involTed  in  a  multiplicity  of  suits  In- 
yolying  a  common  question  of  law  if  it  attempted  to  utilize  any  remedy 
under  Ciy.  Code  Ariz.  1918,  par.  4887,  it  is  entitled'  to  equitable  relief  by 
injunction  against  the  tax  commission  and  the  board  of  equalization. 

8.  CouBTS  ^=>885(1) — Fbdebal  Coubts — Contbol  of  State  Statute — Colleo- 
tion  of  Tax — Injunction. 

The  federal  courts,  in  the  exercise  of  their  equity  Jurisdiction,  are  not 
bound  by  Ciy.  Code  Ariz.  1918,  par.  4939,  forbidding  injunction  against 
the  state  or  any  officer  to  prevent  the  collection  of  a  tax  levied  under  pro- 
visions of  law. 

4.  Taxation  ^=:»897 — Oil  Companies— Unit  Rule— Statutes. 

Civ.  CJode  Ariz.  1918,  pars.  4951-4979.  providing  for  the  unit  rule  of 
value  in  the  taxation  of  private  car  lines,  railroad  property,  and  tele- 
graph and  telephone  lines,  do  not  authorize  the  unit  rule  valuation  for 
taxation  of  the  pn^erty  of  a  foreign  oil  company,  or  for  the  distribu- 
tion of  the  unit  value  between  counties  in  which  the  property  is  situated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona ;  William  H.  Sawtelle,  Judge. 

Suit  by  the  Standard  Oil  Company,  a  corporation,  against  Charles  R.  Howe 
and  others,  members  of  the  Tax  Commission  and  of  the  Board  of  Equalization 
of  the  State  of  Arizona,  and  others.  From  a  decree  denying  prayer  for  in- 
junction and  sustaining  defendants*  motion  to  dismiss  the  bill  of  complaint, 
plaintiff  appeals.  Decree  denying  the  writ  and  dismissing  the  bill  reversed, 
and  cause  remanded,  with  instructions  to  issue  a  temporary  injunction. 

The  Standard  Oil  Company,  a  California  corporation,  has  appealed  from 
a  decree  of  the  District  Court  of  Arizona  denying  appellant's  prayer  for  a 
temporary  Injunction  and  sustaining  the  appellee's  motion  to  dismiss  its  bill  of 
complaint.  The  question  presented  involves  the  validity  of  the  action  of  the 
state  board  of  equalization  of  Arizona  in  ordering  the  assessed  value  of  the 
property  of  the  Standard  Oil  Company  for  the  year  1917  to  be  increased  from 
$842,706,  as  fixed  by  the  county  assessing  and  equalizing  authorities,  to  $2,- 
019,597.64.     The  facts  as  substantially  stated  by  the  complaint  are  these: 

The  Standard  Oil  Company  owns  real  estate,  motor  trucks,  sales  stations, 
and  like  property  in  various  counties  in  the  state  of  Arizona.  The  full  cash 
value  of  the  property  cm  January  1, 1918,  was  $842,706.  California  is  the  state 
of  corporate  domicile,  and  the  corporation  owns,  within  the  state  of  California, 
pipe  lines,  refineries,  oil  wells,  and  properties  of  the  value  of  more  than  $40,* 

^ssFor  other  caMB  te  aame  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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000,000.  It  manufactures  gasoline,  engine  distillate,  lubricating  oil,  and  by- 
products of  petroleum  In  California,  and  sells  and  disposes  of  such  products  In 
California  and  other  states  and  territories  In  Interstate  commerce.  The 
Arizona  board  of  equalization  determined  that  appellant's  net  profits  on  Its 
Arizona  sales  for  1917  were  $727,649.41.  It  proceeded  then  to  capitalize 
those  earnings  at  25  per  cent.,  and  thus  produced  a  total  value  of  $2,910,597.64. 
From  this  last-named  sum  the  amount  of  $342,646,  or  the  value  that  had 
been  put  upon  the  properties  by  the  county  authorities,  was  deducted,  and 
the  difference  became  the  Increase  complained  of  in  this  proceeding.  The  state 
board  ordered  the  Increase  upon  all  of  appellant's  property  en  masse,  without 
any  specific  Increase  as  to  any  particular  piece  or  Item  or  class  of  property. 

The  complaint  alleges  that  It  was  not  found  or  determined  by  the  board 
that  any  particular  item  or  class  had  been  undervalued  by  the  county  authori- 
ties, or  that  any  Increase  In  valuation  was  necessary  for  any  purpose  for 
equalizing  taxes  or  valuation.  In  a  communication  to  api)ellant,  the  board 
stated  that  Intangible  property  was  made  assessable  In  Arizona,  and  the  meth- 
od of  arriving  at  the  Intangible  value  of  the  property  of  the  Standard  Oil 
Company  was  by  deducting  the  net  Income  for  1917  In  Arizona,  as  per  the 
sworn  report  of  the  corporation,  and  deducting  therefrom  the  federal  tax 
paid,  which  would  leave  the  true  net  business  of  the  company  In  Arizona  for 
1917  as  $727,649.41.  The  board  also  wrote  as  follows:  "Assuming  that  this 
class  should  earn  25  per  cent,  net  on  Its  assessed  valuation,  and  capitalizing 
the  above  true  net  Income  at  25  per  cent.,  the  total  valuation  shown,  both  tan- 
gible and  intangible,  is  $2,910,597.64.  Deducting  from  this  figure  the  total 
amount  of  your  assessments  In  the  several  counties,  amounting  to  $342,640, 
leaves  a  balance  of  $2,567,951.64,  the  amount  of  the  raise."  The  board  ad- 
vised the  company  that  other  oil  companies  and  classes  of  property  were  simi- 
larly treated,  and  after  specification  of  certain  Itemized  classifications  the 
letter  continued :  "From  the  above  table  you  will  note  that  oil  companies 
are  placed  In  the  highest  classification  and  are  allowed  to  earn  25  per  cent,  on 
their  assessed  value,  while  railroads  are  only  allowed  8  per  cent.,  banks  12% 
per  cent.,  and  producing  mines  and  smelters  15  per  cent." 

After  arriving  at  the  valuation  as  outlined,  the  board  effected  a  distribu- 
tion of  this  valuation  Increase  among  the  13  counties  of  the  state.  The 
method  employed  was  to  require  the  corporation  to  segregate  Its  gross  sales 
made  in  the  several  counties,  respectively,  and  upon  the  basis  of  such  segre- 
gation It  was  ordered  that  the  total  Increase  be  divided  among  the  counties 
In  the  proportion  of  their  several  contributions  to  the  corporation's  gross  sales, 
without  reference  to  actual  value  of  the  properties  Involved.  The  board  then 
direoteil  the  various  county  authorities  to  enter  the  Increase  upon  their  as- 
sessment rolls,  resi>ectlvely,  and  to  use  this  language:  "Tangible  and  In- 
tangible valuation  on  property  above  enumerated,  as  set  forth  in  section  4847. 
Revised  Statutes  of  Arizona  1913,  Civil  Code,  based  on  excessive  earnings." 
County  authorities  conformed  to  the  order  of  the  state  board,  and  the  state 
board  proceeded  to  levy  taxes  for  1917,  and  fixed  the  rate  for  state  purpose** 
at  39  cents  for  each  $100  of  assessed  valuation.  The  county  authorities  In 
turn  proceeded  to  complete  and  make  the  levies  accordingly  for  county, 
school,  and  municipal  purposes.  The  state  board,  however,  failed  to  In- 
struct the  county  board  how  to  distribute  the  Increase  among  the  several  In- 
corporated towns,  cities,  school  districts,  and  local  assessment  districts  within 
their  several  limits.  As  a  result  the  county  authorities  extended  the  raise 
upon  the  assessment  roll  in  gross,  without  division  or  distribution  thereof 
among  or  between  appellant's  real  estate  or  Improvements  thereon,  or  personal 
property,  leaving  such  real  and  personal  property  listed  and  assess^jd  for  state 
and  county  purposes  at  the  valuation  originally  placed  thereon  by  the  county 
authorities,  adding  thereto,  however,  the  form  of  entry  specified  by  the  state 
board  and  heretofore  quoted.  In  the  distribution  of  the  Increase  for  town, 
city,  and  other  local  assessment  puiposes,  the  county  authorities  split  up  and 
distributed  the  raise  among  such  subdivisions  In  a  manner  devised  to  suit 
themselves,  and  as  a  result  It  Is  said  to  be  Impossible  to  ascertain  the  total 
valuation  intended  to  be  placed  or  the  amount  of  taxes  actually  levied  upon 
any  article,  part,  piece,  or  parcel  of  appellant's  property,  whether  real  or 
personal,  and  whether  for  state,  county,  municipal,  school,  or  other  local  uses. 

Tlie  actual  figures  used  by  the  state  board  in  making  up  the  increase  were 
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taken  from  a  financial  report  filed  by  tbe  Standard  Oil  Company  with  the 
state  tax  commission  on  May  1,  1918,  as  authorized  by  section  4829,  sub- 
division 6,  Revised  Statutes  of  Arizona  1913.  That  report  shows  a  total  In- 
come from  gross  sales  of  $5,299,168.65,  made  up  of  sales  of  fuel  oil,  $2,164,- 
631.63,  gasoline,  $2,129,008.36,  and  other  products,  $1,005,528.66.  All  of  the 
fuel  oil  was  sold  and  delivered  by  appellant  pursuant  to  contracts  negotiated 
with  the  purchasers  outside  of  the  state  of  Arizona  and  was  loaded  and  de- 
livered by  It  to  the  purchasers  on  cars  at  appellant's  distributing  points  In 
California,  and  thence  transported  by  common  carriers  direct  to  the  con- 
signee In  Arizona,  without  being  handled  by  any  of  appellant's  Arizona 
branches  or  agencies.  All  of  the  gasoline  and  other  products,  except  as  stat- 
ed in  the  complaint,  were  refined  and  produced  by  appellant  In  California, 
and  were  shipped  to  Arizona  to  be  there  sold  and  delivered  direct  to  pur- 
chasers and  consumers.  Part  of  the  gasoline  and  other  products,  of  the 
value  of  $217,453.52,  were  loaded  and  delivered  by  appellant  to  purchasers 
thereof  on  board  cars  at  appellant's  plants  and  distributing  points  In  Cali- 
fornia, and  were  transported  directly  by  common  carriers  to  the  purchasers 
In  Arizona,  pursuant  to  sales  negotiated  in  Arizona,  but  without  passing 
through  or  being  handled  by  any  of  appellant's  branches  or  agencies.  A 
large  part  of  the  gasoline  and  of  the  other  products  were  sold  and  distribut- 
ed by  appellant  In  Arlzoni  In  the  original  packages  and  containers  In  which 
the  same  had  been  placed  by  It  at  Its  plants  and  manufactories  In  California. 
The  Item  of  $951,378.82,  net  Income  from  operations  shown  on  the  report  of 
the  corporation,  represents  the  net  profit  derived  by  the  corporation  from 
Its  plants,  properties,  and  equipment  In  the  production,  purchase,  transpor- 
tation, refining,  and  manufacture  of  products  In  California,  and  includes  the 
profits  accruing  to  appellant  through  the  operation  of  Its  sales  plants  and 
agencies,  both  In  California  and  Arizona. 

The  corporation  alleges  that  the  action  of  the  board  was  willful,  arbitrary, 
and  constructively  fraudulent;  that  the  order  for  the  Increase  was  made 
upon  an  assumed  earning  capacity,  which  includes  the  earnings  and  Income 
produced  In  California,  as  well  as  In  Arizona;  and  that  the  effect  of  the 
action  of  the  board  Is  to  tax  in  Arizona  property  situate  In  California,  as  well 
as  to  tax  the  appellant's  transaction  of  Interstate  commerce  business. 

Appellant  appeared  before  the  state  board  of  equalization  and  protested 
against  the  raise  complained  of,  but  the  Increase  was  ordered. 

The  corporation  alleges  that,  If  It  should  pay  the  taxes  assessed.  It  would 
have  no  remedy  at  law  for  the  recovery  of  any  money  so  paid;  that.  If 
remedy  Is  available,  It  would  have  to  prosecute  suits  against  many  counties, 
towns,  and  cities,  all  of  which  would  depend  upon  a  common  question  of 
law  arising  upon  the  same  facts  as  are  here  set  forth  by  appellant;  that 
payment  under  duress  .of  threatened  distraint  would  Involve  the  payment  of 
Interest,  costs,  and  penalties  not  thereafter  recoverable  In  any  proceeding, 
and  that  upon  failure  to  pay  the  taxes  here  involved  they  would  become 
delinquent,  and  the  county  officials  would  proceed  to  enforce  the  tax  Hens, 
with  Interest,  costs,  and  penalties,  and  appellant  would  suffer  great  damage 
and  be  subjected  to  many  suits.  Appellant  tenders  taxes  upon  the  cash  value 
of  appellant's  properties  In  Arizona,  and  prays  that,  being  without  adequate 
remedy  at  law,  the  Increase  complained  of  be  decreed  to  be  void  and  in 
contravention  of  the  federal  Constitution. 

A  dear  understanding  of  the  Issues  requires  reference  to  the  Arizona  stat- 
utes concerning  taxation.  The  Constitution  of  the  state  (section  12,  article 
9)  vests  in  the  Legislature  authority  to  provide  for  the  levy  and  collection  of 
license,  franchise,  gross  revenue,  excise,  and  Income  taxes,  and  graduated 
Income  taxes. 

The  state  tax  commission,  created  In  1912,  derives  Its  authority  from 
chapter  1  of  title  49,  Revised  Statutes  of  Arizona  1913,  as  amended  by  the 
Laws  of  1915  (Laws  1915,  c.  22)  and  1917  (I^ws  1917,  c.  37).  The  commis- 
sion has  supervision  of  the  system  of  taxation. and  over  the  administration 
of  the  assessment  of  taxes  in  the  state  and  over  city,  town,  and  local  boards 
and  ofiicials  having  to  do  with  the  assessment  of  property.  It  may  assess 
the  ^'property,   franchise  and  all  Intangible  values"   of  railroad   and   tele- 
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ntipb  aDd  telephone  corporations,  excepting  certain  nonoperating  properties 
and  certain  public  service  corporations. 

The  state  board  of  equalization,  created  by  the  Laws  of  1913  (cbapter  2 
of  title  49,  and  particularly  paragraph  4834  of  the  Statutes  of  Arizona),  has 
fuU  authority  to  equalize  the  yalue  and  assessments  of  property  throughout 
the  state,  and  to  equalize  the  assessments  of  all  property  in  the  state  be- 
tween persons,  firms,  or  corporations  of  the  same  assessment  district,  be- 
tween cities  and  towns  of  the  same  county,  between  the  different  counties  of 
the  state,  and  the  property  assessed  by  the  state  tax  commission  in  the  first 
instance.  The  board  of  equalization  fixes  the  rate  of  taxation  for  state 
purix>ses  to  be  levied  end  collected  in  each  county,  examines  and  compares 
abstracts,  and  equalizes  assessments,  so  that  all  the  taxable  property  in 
the  state  shall  be  assessed  at  its  full  cash  value  subject  to  rules  specified  in 
paragraph  4834  of  the  statutes.  The  board  of  equalization  may  increase  tlie 
individual  assessments  which  appear  to  be  too  low,  first  giving  notice  to  the 
individuals  or  corporations  of  their  intention  to  do  so.  The  board  is  re- 
quired to  transmit  to  the  various  county  boards  of  supervisors  statements  of 
changes,  together  with  the  rates  of  taxes  to  be  levied  and  collected. 

County  taxes  are  under  the  supervision  of  the  respective  county  boards 
of  supervisors.  The  statutes  (paragraph  4846)  require  that  all  property  in 
the  state,  except  specifically  exempted  property,  is  subject  to  taxation,  but 
there  shall  be  no  double  taxation.  By  paragraph  4847  it  is  provided  that 
money,  goods,  chattels,  choses  in  action,  evidence  of  debt,  and  any  interest 
or  equity  in,  or  valid  claim  to,  nonpatented  mining  claims,  shall  be  personal 
property,  and  personal  property  is  declared  **to  mean  and  include  all  property 
of  whatsoever  kind  or  nature,  both  tangible  and  intangible,  not  included  in 
the  term  real  estate,"  as  said  term  is  defined  in  the  section.  Paragraph  4849 
requires  that  all  taxable  property  must  be  assessed  at  its  "full  cash  value"; 
that  is,  "the  price  at  which  such  property  would  sell  if  voluntarily  offered  for 
sale  by  the  owner  thereof,  upon  such  terms  as  such  property  is  usually  sold, 
and  not  the  price  which  might  be  realized  if  such  property  were  sold  at  a 
forced  sale."  County  assessors  must  complete  their  assessment  rolls  and 
deliver  them  to  the  derk  of  the  board  of  supervisors  before  a  certain  date 
each  year.  The  board  of  supervisors  of  the  county  constitutes  a  county 
board  of  equalization,  with  power  to  increase  Individual  assessments  after 
notice. 

By  paragraph  4887,  a  taxpayer,  if  dissatisfied  with  the  amount  of  his  as- 
sessment as  fixed  by  the  board  of  equalization,  may  appeal  to  the  superior 
court  of  the  county,  where,  by  following  a  prescribed  proceeding,  review  of 
such  assessment  may  be  had.  It  is  required,  as  a  condition  precedent  to  tak- 
ing such  appeal,  that  the  taxpayer  shall  pay  to  the  county  treasurer  the 
full  amount  of  the  taxes  levied  and  assessed  in  accordance  witih  the  valua- 
tion fixed  by  the  board  of  equalization.  If  the  court 'shall  find  that  the  as- 
sessment is  excessive,  and  that  any  excess  sum  has  been  paid,  Judgment  for 
refund  will  be  given. 

•  By  paragraph  4845  every  tax  levied  is  made  a  lien  upon  the  property  as- 
sessed, and  not  to  be  satisfied  or  removed  until  such  tax,  penalties,  charges, 
and  interest  are  all  paid,  or  the  property  has  absolutely  vested  in  a  pur- 
chaser under  a  sale  for  taxes.  The  assessment  roll  must  describe  real  estate 
by  metes  and  bounds,  or  common  designation  or  name,  and  show  the  foil 
cash  value  of  all  real  estate  and  improvements  thereon,  and  the  cash  value 
of  all  personal  property. 

In  case  of  delinquency  the  county  treasurer  is  required  to  make  a  levy 
upon  all  property  described  In  the  assessment  roll  for  the  taxes  which  are 
delinquent,  and  thereafter  he  is  authorized  to  levy  upon,  seize,  and  distrain 
personal  property  and  sell  the  same  for  tdxes.  Provision  is  made  for  suits 
to  collect  delinquent  taxes,  and  for  the  sale  of  real  property  pursuant  to 
Judgment,  and  for  the  execution  of  deeds  to  purchasers  after  period  of  re- 
demption has  expired. 

By  paragraph  4939  there  can  be  no  test  of  the  validity  of  a  tax  upon 
real  or  personal  property,  unless  the  amount  of  such  tax  shall  have  been 
paid  to  the  county  treasurer,  together  with  penalties  thereon,  and  **no  in- 
junction shall  ever  issue  in  any  suit    *    *    *    in  any  court  against  this 
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State,  or  against  any  ooonty,  municipality,  or  officer  thereof,  to  preyent  or 
enjoin  the  collectl<m  of  any  tax  levied  under  the  provisions  of  law;  but, 
after  payment,  action  may  be  maintained  to  recover  any  tax  illegally  collect- 
ed, in  sudi  manner  and  at  such  time  as  may  now  or  hereafter  be  provided  by 
law."  In  case  the  amount  of  taxes  due  shall  be  finally  determined  to  be 
less  than  the  amount  so  paid,  the  excess  shall  be  refunded  in  the  manner 
provided  In  title  49,  paragraph  4887,  of  the  act 

Municipal  and  county  taxation  are  combined  (chapter  37,  Laws  of  1917),  to 
the  end  that  there  may  be  but  one  assessment  of  property  for  tl^e  purposes 
of  state,  county,  city,  and  incorporated  town.  Valuations,  after  equalized 
and  determined  by  the  state  board  of  equalization,  become  those  for  the  pur- 
poses of  all  taxes.  Levies  for  all  dty,  town,  and  municipal  purposes  are 
made  by  the  governing  bodies  thereof,  and  the  county  assessor  extends  and 
carries  out  such  taxes  upon  the  county  assessment  rolL  All  taxes  for  cities, 
towns,  and  other  municipalities  are  collected  by  the  county  treasurer  in  the 
manner  in  which  he  collects  state  and  county  taxes,  and  thereafter  the 
amounts  due  are  paid  over  by  him  to  the  treasurers  of  the  cities  or  munici- 
pal corporations,  as  may  be.  The  provisions  of  law  pertaining  to  delinquency 
and  collection  of  taxes  are  applicable  to  cities,  towns,  and  municipal  cor- 
porations. There  seens  to  be  a  lack  of  provlsicm  for  the  refund  or  recovery 
of  taxes  after  they  have  been  paid  to  cities,  towns,  or  municipal  corpora- 
tions. This  is  to  be  mentioned,  because  it  appears  that  there  are  certain 
town  and  dty  taxes  involved  herein,  for  instance,  taxes  in  Phoenix,  Bisbee, 
Douglas,  Flagstaff,  Clifton,  Safford,  Mohave,  Hayden,  Ray,  and  Nogales. 

John  Mason  Ross,  Everett  E.  Ellinwood,  and  Clifton  Mathews,  all 
of  Bisbee,  Ariz.,  and  E.  S.  Pillsbury,  Oscar  Sutro,  and  Pillsbury,  Madi- 
son &  Sutro,  all  of  San  Francisco,  Cal.,  for  appellant. 

Wiley  E.  Jones,  Atty.  Gen.,  and  Clyde  M.  Gandy  and  George  W. 
Harben,  Asst.  Attys.  Gen.,  of  Phoenix,  Ariz.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
requirement  of  the  several  statutory  provisions  quoted  being  that  the 
property  of  the  appellant  corporation  shall  be  taxable  at  its  full  cash 
value,  has  the  board  exceeded  its  authority,  or  has  it  proceeded  upon 
a  fundamentally  erroneous  principle,  in  making  the  assessments  in- 
volved herein  ?  From  the  facts  heretofore  stated,  it  is  evident  that  the 
rule  of  assessment  expressed  and  adopted  by  the  board  was  that  ap- 
pellant oil  company  should  be  "allowed"  to  earn  25  per  cent,  on  the 
assessed  value  of  its  property.  The  basis  for  such  a  rule  was  found  in 
the  consideration  of  what  were  called  by  the  board  "excessive  earn- 
ings," or  what  was  regarded  as  "intangible"  property,  not  included  in 
the  term  "real  estate."  The  position  of  the  board  is  that  the  method 
followed  was  "what  is  known  as  the  capitalized  income  plan"  for 
ascertaining  or  valuing  the  intangible  property  of  the  corporation  as- 
sessed, and  it  is  argued  that  the  board  used  the  term  "excessive  earn- 
ings" in  its  ordinarily  accepted  meaning,  intending  to  convey  the  infor- 
mation that  the  increase  was  on  that  part  of  the  capitalized  income  over 
and  above  the  value  of  the  tangible  property,  and  it  is  said  that  such 
method  resolves  itself  into  a  simple  assessment  of  intangible  valuation. 

But  there  is  no  statutory  authority  in  Arizona  for  taxation  of  the 
earnings  of  the  appellant  corporation ;  nor  is  there  any  provision  which 
authorizes  the  board  to  judge  of  what  earnings  are  excessive,  or  as 
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to  how  heavily  such  earnings  may  be  taxed.  As  a  general  thing,  in- 
tangible property  includes  franchises,  credits,  choses  in  action,  and  the 
like.  Commonwealth  v.  Cumberland  Co.,  124  Ky.  535,  99  S.  W.  605. 
None  of  these  is  included  in  the  present  matter ;  and  apparently  there 
was  no  attempt  to  bring  the  assessment  within  any  such  inclusions. 
There  was  no  indication  given  by  the  board  of  any  valuation  placed 
upon  taxable,  intangible  property,  other  than  as  heretofore  indicated, 
and  the  fncrease  ordered  upon  "tangible  and  intangible  valuation  of 
the  real  and.  personl  property,*'  based  on  excessive  earnings,  was 
made  upon  the  real  and  personal  property  en  bloc.  The  judgment 
of  the  board  seems  to  have  been  exerted  merely  with  the  purpose 
of  fixing  a  percentage  on  the  assessed  value  which,  in  the  opinion  of 
the  board,  the  appellant  should  be  allowed  to  earn.  Having  determin- 
ed that  point,  the  board  proceeded  to  capitalize  appellant's  earnings 
at  the  rate  fixed.  The  next  step  was  to  increase  the  assessment  of 
the  corporation  to  the  figure  thus  arrived  at  without  regard  to  the 
cash  value  of  the  property  owned  by  the  corporation.  According  to 
the  record,  the  valuations  which  were  originally  put  upon  the  real  and 
personal  property  by  the  county  authorities  were  not  changed  as  they 
appeared  upon  the  several  assessment  rolls,  and  the  language  used  by 
the  board  with  respect  to  the  valuation  based  on  excessive  earnings 
and  quoted  in  the  statement  of  the  case  appears  upon  each  assessment 
roll,  followed  by  the  distributive  share  of  the  total  raise  in  each 
county.  It  is  impossible  to  ascertain  what  value  is  meant  to  be  put 
upon  the  real  or  personal  property  of  the  appellant,  or  upon  its  stocks 
of  merchandise,  or  to  say  what  amount  of  taxes  was  meant  to  be 
levied  upon  any  of  the  property  of  the  appellant  for  city,  county,  or 
municipal  purposes. 

The  board  argues  that  its  action  is  not  to  be  judged  by  the  descrip- 
tive words  used  in  placing  the  added  assessment  on  the  tax  rolls  as 
"tangible  and  intangible  valuation'*;  that  this  would,  at  most,  be  ir- 
regularity, as  also  were  the  words  **based  on  excessive  earnings." 
We  readily  grant  that  the  inapt  use  of  words  ought  not  to  render  an 
oflficial  assessment  void.  But  when,  in  the  scheme  of  assessment,  we 
tind  the  careful  and  continued  use  of  language,  and  such  language  has 
been  followed  by  the  distributed  portion  of  the  total  increase,  that 
argument  does  not  square  with  the  expressions  used  and  the  acts  done. 
In  the  Opinion  of  the  Justices,  220  Mass.  613,  108  N.  E.  570,  the  Su- 
preme Judicial  Court  of  Massachusetts  held  that  property  in  that  state 
must  be  taxed  upon  an  ad  valorem  basis,  and  that  a  statute  which 
would  undertake  to  require  the  valuation  of  certain  classes  of  prop- 
erty for  taxation  by  capitalizing  the  income  produced  thereby  at  cer- 
tain rates  would  be  invalid.  The  court  said  of  such  a  proposed  mea- 
sure: 

"It  does  not  rest  the  assessment  upon  any  uniform  method.  It  enables 
the  Legislature  or  a  public  officer  to  readjust  the  multipliers  according  to 
a  fluctuating  judgment  of  what  may  be  desirable,  even  to  the  extent  of  ac- 
complishing in  practice  great  disproportion.  The  theory  behind  the  bill  would 
permit  manifold  classifications  of  diverse  kinds  of  real  as  well  as  personal 
estate.  If  extended  to  its  logical  conclusions,  it  would  be  difficult  to  trace 
any  remaining  constitutional  protection  to  the  taxpayer." 
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[2,  3]  Upon  the  foregoing  branch  of  the  case  we  place  our  decision 
ihat  the  action  of  the  board  was  fundamentally  erroneous  in  princi- 
ple, the  assessment  was  unwarranted  in  law,  and  we  think  appellant 
should  not  be  denied  equitable  relief.  Assvuning  that  there  is  a 
remedy  provided  by  the  statutes  of  the  state,  an  assumption  which 
appellant  has  forcibly  argued  is  not  justified,  the  enforcement  of 
such  remedy  would,  under  paragraph  4887  already  referred  to,  involve 
a  multiplicity  of  suits  involving  a  question  of  law  common  to  all 
of  them.  A  single  action  at  law  would  not  suffice.  Union  Pacific 
R.  Co.  V.  Weld  County,  247  U.  S.  282,  38  Sup.  Ct.  510,  62  L.  Ed. 
1110;  Fargo  v.  Hart,  193  U.  S.  490,  24  Sup.  Ct.  498,  48  L.  Ed.  761 ; 
Raymond  v.  Chicago  Traction  Co.,  207  U.  S.  20,  28  Sup.  Ct.  7,  52  L. 
Ed.  78,  12  Ann.  Cas.  757;  Oelrichs  v.  Williams,  15  Wall.  211,  21  L. 
Ed.  43;  Johnson  v.  Wells  Fargo,  239  U.  S.  234,  36  Sup.  Ct.  62,  60  L. 
Ed.  243.  Nor  are  the  federal  courts,  in  the  exercise  of  their  equity 
jurisdiction,  bound  by  paragraph  4939,  heretofore  quoted,  which  for- 
bids injunction  against  the  state  or  any  officer  thereof  to  prevent  the 
collection  of  a  tax  levied  under  provisions  of  law.  In  re  Tyler,  149 
U.  S.  184,  13  Sup.  Ct.  785.  37  L.  Ed.  689;  Western  Union  Tel.  Co.  v. 
Trapp,  186  Fed.  114,  108  C.  C.  A.  226. 

[4]  There  is  another  important  phase  of  the  case  to  which  we  advert. 
We  do  not  mean  to  dispute  the  proposition  that,  in  arriving  at  the  cash 
value  of  property  subject  to  taxation,  income  product  may  properly 
be  regarded;  but  it  would  appear  that  in  this  matter  the  state 
board  considered,  not  merely  the  earnings  and  income  produced  by  the 
property  of  the  Standard  Oil  Company  in  Arizona,  but  "in  far  greater 
part"  has  taken  into  consideration  the  earnings  and  income  produced 
by  the  properties  of  the  appellant  situate  in  California.  Counsel  for 
appellee  cites  Adams  Express  Co.  v.  Ohio  State  Auditor,  165  U.  S. 
194,  17  Sup.  Ct.  305,  41  L.  Ed.  683,  as  authority  for  what  is  called  the 
unit  rule  of  valuation.  In  that  case  the  Supreme  Court  was  consid- 
ering a  special  law  of  the  state  of  Ohio  which  provided  for  a  valuation 
of  the  properties  of  express  companies  upon  a  mileage  basis.  Property 
situated  outside  of  Ohio  was  carefully  excluded,  but  there  were  pro- 
visions which  prescribed  a  method  of  valuation  of  properties  as  units, 
and  directed  a  distribution  of  the  unit  valuation  among  the  various 
counties  of  the  state.  Analogies  to  this  legislation  may  be  found  in 
the  statutes  of-  Arizona,  which  provide  for  the  unit  rule  of  value  in 
the  taxation  of  private  car  lines,  of  railroad  property,  and  of  telegraph 
and  telephone  lines.  Paragraphs  4951  to  4962,  4%3  to  4970,  and  4971 
to  4979,  Revised  Statutes  of  Arizona  1913.  The  unit  rule  applicable 
to  assessment  of  such  property,  however,  rests  upon  a  mileage  basis, 
which  avoids  the  taxation  of  any  property  outside  of  the  state.  But 
we  are  cited  to  no  statute  which  authorizes  the  valuation  of  the  prop- 
erty of  the  appellant  oil  company  under  the  unit  rule,  or  for  the  dis- 
tribution of  the  unit  value  between  counties  in  which  such  property  is 
situate.  In  Adams  Express  Co.  v.  Ohio  State  Auditor,  supra,  it  is 
to  be  noted  that  the  Supreme  Court  said  that — 

"While  the  unity  which  exists  may  not  be  a  physical  unity,  it  is  some- 
thing more  than  a  mere  unity  of  ownership.    It  is  a  unity  of  use,  not  simply 
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for  the  coDTenlence  or  peconUry  profit  of  the  owner,  hut  existing  In  the 
very  necessities  of  the  case— resulting  from  the  Tery  nature  of  the  business 
The  same  party  may  own  a  manufacturing  establishment  in  one  state  and 
a  store  In  another,  and  may  make  profit  by  operating  the  two ;  but  the  wori^ 
of  each  is  separate.  The  Talue  of  the  factory  in  itself  is  not  conditioned  on 
that  of  the  store,  or  vice  Tersa;  nor  Is  the  value  of  the  goods  manufactured 
and  sold  affected  thereby.  The  connection  b^ween  the  two  is  merely  ac- 
cidental and  growing  out  of  the  unity  of  ownership.  But  the  property  of  an 
ex[>re8S  company  distributed  through  different  states  is  as  an  essential  con- 
dition of  the  business  united  in  a  single  specific  use.  It  constitutes  a  single 
plant,  made  so  by  the  very  diaracter  and  necessities  of  the  business." 

The  court  did  not  lay  down  a  rule  which  would  uphold  a  proceeding 
to  assess  the  value  of  appellant's  Arizona  properties  without  attempt- 
ing to  ascertain  what  proportion  of  appellant's  capital  was  employed  in 
Arizona  or  California  or  elsewhere,  or  which  authorized  the  fixing  of 
the  value  of  the  Arizona  properties  of  the  appellant  by  capitalizing  the 
income  and  profits  produced  by  the  California  properties  of  the  ap- 
pellant. In  Fargo  v.  Hart,  supra,  the  Supreme  Court  reviewed  an  as- 
sessment of  exress  company  properties  in  Indiana.  There,  in  arrivii^ 
at  the  total  value  of  the  property  to  be  distributed  upon  a  mileage  basis, 
the  taxing  authorities  included  certain  real  and  personal  property  not 
necessarily  used  in  the  actual  business  of  the  express  company  and 
which  was  outside  the  state  of  Indiana.  The  court  said  it  was  ob- 
vious— 

"That  this  notion  of  organic  unity  may  be  made  a  means  of  unlawfully 
taxing  the  privilege,  or  property  outside  the  state,  under  the  name  of  en- 
hanced value  or  good  wiU,  if  it  is  not  closely  confined  to  its  true  meaning. 
♦  ♦  ♦  That  would  be  taxing  property  outside  of  the  state  under  a  pre- 
tense. •  •  ♦  The  difference  is  not  a  mere  difference. in  valuation;  it  Is 
a  difference  in  principle,  and  in  our  opinion  the  principle  adopted  by  the 
board  was  wrong." 

In  Louisville,  etc.,  R.  R.  Co.  v.  Greene,  244  U.  S.  522,  37  Sup.  Ct 
683,  61  L.  Ed.  1291,  Ann.  Cas.  1917E,  97,  the  principle  was  again  es- 
tablished that  a  state  may  not,  consistently  with  the  due  process  pro- 
vision of  the  Fourteenth  Amendment,  include,  at  least  as  against  any 
foreign  corporation,  any  part  of  its  tangible  property  lying  without  the 
state  for  purposes  of  taxation.  Looney  v.'  Crane,  245  U.  S.  178,  3& 
Sup.  Ct.  85,  62  L.  Ed.  230. 

Referring  again  to  the  averments  of  the  complaint  before  us,  it  ap- 
pears that  the  income  which  has  been  considered  by  the  officials  of  the 
state  represented  in  greater  part  earnings  and  income  produced  by  ap- 
pellant's California  properties.  For  example,  it  is  to  be  taken  as  true 
that  the  income  included  appellant's  entire  profits  upon  all  crude  pe- 
troleum produced  by  it  and  sold  in  Arizona ;  also  the  whole  profit  upon 
the  appellant's  manufacture  and  sale  of  manufactured  products  dis- 
tributed in  Arizona.  It  may  become  of  vital  importance  at  some  time 
to  inquire  whether  a  tax  levied  upon  a  capitalization  of  a  profit  is  not 
a  tax  upon  the  profit,  and  whether  a  tax  in  Arizona  upon  profits  pro- 
duced by  California  properties  would  not  be  a  tax  on  the  California 
properties.  Looney  v.  Crane,  supra;  Fargo  v.  Hart,  supra;  Union 
Tank  Line  v.  Wright,  249  U.  S.  275,  39  Sup.  Ct.  276,  63  Xr.  Ed.  602, 
decided  since  the  submission  of  this  proceeding. 
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For  the  reasons  discussed  in  the  first  branch  of  the  case,  the  decree 
of  the  District  Court,  denying  the  temporary  writ  of  injunction  and 
dismissing  the  bill,  must  be  reversed,  with  costs  in  favor  of  appellant. 
The  cause  is  remanded,  with  mstructions  to  issue  a  temporary  injunc- 
tion. 


(257  Fed.  489) 

LO  HOP  V.  UNITED  STATES. 

(Oircnlt  Ck)nrt  of  Appeals,  Sixth  Circuit    February  4,  1919.) 

No.  3124. 

1«  Appeal  and  Erbob  ^=s>11 — Beview — ^Dibmissai*. 

Under  Act  Sept.  6, 1916,  S  4  (0(Mnp.  St  §  1649a),  though  it  was  apparent- 
ly the  purpose  to  have  the  decree  considered  on  both  appeal  and  error,  and 
the  record  was  somewhat  confused,  the  court  will  treat  the  case  as  prop- 
erly before  it  on  appeal. 

2.  Aliens  ^=:»32(5) — Chinese  Pebsons — Bubden  op  Pboop. 

One  admitting  that  he  was  of  Chinese  descent  has  the  burden  of  estab- 
lishing a  lawful  right  to  remain  in  the  United  States. 

8.  Aliens  ^=s>23(2) — Chinese  Pebsons — Change  of  Ocottpation. 

Where  a  Chinese  person  has  been  regularly  admitted  as  a  merdiant, 
the  fact  that  he  subsequently  becomes  a  laborer  does  not  in  itself  destroy 
•his  right  to  remain,  for  such  a  fact  is  important  only  as  it  may  tend  to 
show  that  in  reality  he  entered  as  a  laborer,  or  for  the  purpose  of  imme- 
diately becoming  a  laborer,  and  so  procured  his  admission  through  fraud, 
in  violation  of  the  Exclusion  Acts. 

4.  Aliens  ^=s>32(3) — Chinese  Pebsons — Cebtifioatbs. 

Under  the  treaty  with  China  of  December  8,  1894,  and  Act  April  27, 1904 
(Comp.  St.  {  4337),  authorizing  the  issuing  of  certificates  by  Chinese  au- 
thorities showing  the  mercantile  status  of  Chinese  persons  desiring  to  en- 
ter the  United  States,  and  making  sudi  certificates  prima  fade  eyidence  of 
the  facts  set  forth,  a  Chinese  person,  who  was  admitted  on  the  produc- 
tion of  such  a  certificate,  and  whose  deportation  was  thereafter  sought 
on  the  ground  that  he  had  not  shown  his  right  to  remain,  must  be  advised  if 
deportation  is  sought  on  the  ground  that  his  entry  was  fraudulent,  for 
such  certificates  are  entitled  to  weight,  and  Chinese  persons  should  be 
notified  of  any  attack  thereon. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
cm  Division  of  the  Northern  District  of  Ohio;  John  M.  Killits, 
Judge. 

Deportation  proceedings  by  the  United  States  against  Lo  Hop. 
Defendant  was  ordered  deported  by  the  United  States  commissioner, 
and  on  appeal  to  the  District  Court  the  order  was  affirmed,  and  defend- 
ant appeals.    Reversed  and  remanded  for  further  proceedings. 

Mulholland  &  Hartman  and  Sholto  M.  Douglas,  all  of  Toledo,  Ohio, 
for  plaintiff  in  error. 

E.  S.  Wertz,  U.  S.  Atty.,  of  Cleveland,  Ohio,  and  Edward  J.  Lynch, 
Asst.  U.  S.  Atty.,  of  Toledo,  Ohio. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

C=»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  In  aU  Key-Numbered  Digests  A  Indexes 
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WARRINGTON,  Circuit  Judge.  [1]  Apparently  it  was  the  pur- 
pose to  have  the  decree  in  this  case  considered  on  both  appeal  and  writ 
or  error,  and  although  the  record  is  somewhat  confused  we  shall,  in 
view  of  section  4  of  the  act  of  September  6,  1916,  c.  448,  39  Stat.  727 
(Comp.  St.  §  1649a),  treat  the  case  as  properly  here  on  appeal.  Orders 
to  deport  respondent  to  China  were  made  below  (1)  by  a  United 
States  commissioner,  and  on  the  ground  (stated  alike  in  the  affidavit 
for  arrest  and  the  order  to  deport)  that  he  is  "a  Chinese  person 
found  unlawfully  *  *  *  and  not  lawfully  entitled  to  be  or  remain 
in  the  United  States" ;  (2)  by  the  District  Court,  upon  appeal,  for  the 
reason  that  respondent  "at  all  times  since  the  time  of  his  admission 
to  the  United  States  has  been  a  manual  laborer,  and  has  not  at  any 
time  since  his  said  admission  been  a  Chinese  merchant  and  member  of 
the  exempt  classes  of  Chinese  persons  within  the  meaning  of  the 
Chinese  Exclusion  Acts." 

[2]  At  the  opening  of  the  trial  in  the  District  Court  respondent 
admitted  that*  he  was  of  Chinese  descent,  and,  presumably  relying  upon 
the  settled  rule  imposing  the  burden  of  proof  upon  respondent  to  show 
a  lawful  right  to  remain  in  this  country  (Bak  Kun  v.  United  States, 
195  Fed.  53,  55,  115  C.  C.  A.  55  [C.  C.  A.  6]),  the  government  rested. 
Respondent  then  introduced  evidence  tending  to  show  that  before  leav- 
ing for  this  country  he  had  been  engaged  in  the  grocery  business  in 
China,  and  for  three  years  in  a  drug  business  as  a  partner  to  the  ex- 
tent of  $10,000  in  Hong  Kong,  and  that  he  had  been  regularly  admit- 
ted to  the  United  States,  at  ttie  port  of  San  Francisco,  Cal.,  July  19, 
1911,  as  a  merchant.  He  remained  in  San  Francisco  more  than  a 
month  looking  for  business,  and  then  came  to  Toledo,  Ohio;  and  he 
was  in  that  city  almost  continuously  until  his  arrest,  November  21, 
1914,  and  indeed  until  January,  1915,  before  he  claims  to  have  acquir- 
ed an  interest  in  any  business  concern.  However,  it  appears  by  some 
of  the  testimony  that  meanwhile  he  tried  a  number  of  times,  in  Toledo, 
Cleveland,  and  Detroit,  to  purchase  and  engage  in  a  mercantile  busi- 
ness, though  without  success  until  January,  1915,  when  he  bought  a 
half  interest  in  a  Chinese  general  merchandise  business  in  Toledo,  the 
purchase  price  being  subsequently  paid  in  Hong  Kong  upon  his  order. 

An  authenticated  copy  of  a  partnership  certificate  was  placed  in  evi- 
dence, dated  January  29,  1915,  purporting  to  have  been  executed  in 
pursuance  of  section  8099  of  the  Ohio  General  Code,  and  reciting 
that  respondent  and  another  were  "interested  as  partners  in  the  part- 
nership transacting  business  under  the  firm  name  and  style  of  the 
Sam  Wah  Company,  with  its  principal  office  and  place  of  business'* 
at  a  named  location  in  Toledo.  Despite  this,  it  is  to  be  observed  of 
respondent's  claimed  purchase  that  his  vendor  is  shown  to  have  ap- 
plied in  Toledo,  February  12,  1915,  for  a  Chinese  laborer's  return  cer- 
tificate, and  stated,  among  other  things,  that  he  then  owned  a  half 
interest  in  the  Sam  Wah  Company.  This  must  have  been  the  partner- 
ship interest  said  to  have  been  purchased  by  respondent  in  the  preced- 
ing month  of  January,  and  the  testimony  does  not  satisfactorily  ex- 
plain the  discrepancy.  It  is  conceivable,  if  indeed  the  sale  transaction 
itself  does  not  naturally  import,  that  the  sale  was  not  to  be  completed 
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until  the  purchase  price  was  paid  in  Hong  Kong,  and  admitttdly  this 
did  not  occur  until  after  the  vendor  had  secured  his  return  certificate 
and  gone  to  that  place. 

Difficulty  arises,  also,  from  the  course  pursued  by  respondent  from 
the  time  of  his  arrival  in  Toledo,  say  about  September  1,  1911,  until 
August,  1916.  In  that  period  he  was  more  or  less  engaged  in  cooking 
in  the  kitchens  of  restaurants  and  a  grocery  in  Toledo.  According  to 
his  own  testimony  and  that  of  several  Chinese  witnesses,  this  work  was 
done  gratuitously ;  yet  it  is  clear  enough  that  he  resorted  to  cooking  to 
diminish,  if  not  entirely  to  meet,  his  living  expenses  while  seeking 
favorable  opportunity  to  engage  in  some  kind  of  mercantile  business ; 
but  it  is  not  shown  why  he  continued  this  practice,  although  not  so 
regularly,  after  his  interest  in  the  partnership  was  actually  paid  for 
as  claimed.  True,  such  a  course  might  have  been  consistent  alike  with 
the  business  he  claims  to  have  entered  upon  as  a  merchant  and  the  ob- 
servance of  reasonable  economy;  in  a  word,  it  would  seem  that,  at  a 
time  as  late  as  the  trial,  convincing  evidence  should  have  been  available 
to  show  that  the  partnership  and  the  certificate  in  that  behalf  were  a 
sham,  if  in  truth  they  were.  Above  all,  the  course  pursued  by  respond- 
ent after  his  admission  is  not  decisive  of  his  right  to  remain  in  this 
country.  There  are  other  features  of  the  record  that  must  be  regard- 
ed as  controlling. 

Respondent  introduced  an  original  certificate  of  identity,  dated  July 
19,  1911,  and  bearing  the  official  seal  and  signature  of  the  immigration 
official  in  charge  at  San  Francisco,  also  setting  out  respondent's  name, 
age,  height,  etc.,  and  stating  his  occupation  to  be  that  of  a  merchant. 
This  instrument  purports  to  have  been  issued  in  conformity  with  a 
departmental  regulation  of  March  19,  1909,  and  to  have  been  "granted 
solely  for  the  identification  and  protection  of  said  Chinese  person  so 
long  as  his  status  remains  unchanged."  The  inspector,  who  examined 
respondent  at  the  time  of  his  arrival  at  San  Francisco,  was  not  satisfied 
widi  certain  claims  he  made,  or  with  his  appearance,  and  recommended 
that  his  application  for  admission  be  denied.  The  application  was  af- 
terwards taken  to  the  law  division,  San  Francisco,  where  the  inspec- 
tor in  charge  and  another  inspector  on  June  23,  1911,  jointly  determin- 
ed, "after  carefully  considering  the  case,"  that  the  recommendation 
for  denial  "be  reversed  and  the  applicant  be  admitted." 

Furthermore,  it  appears  that,  acting  in  compliance  with  the  provi- 
sions of  an  act  of  Congress  there  alluded  to,  the  viceroy  at  Canton, 
who  had  been  designated  for  such  purposes  by  the  government  of 
China,  issued  a  certificate  on  April  24,  1911,  showing  that  Lo  Hop 
was  a  member  of  one  of  the  exempt  classes  described  in  such  act  of 
Congress,  and  as  such  had  the  permission  of  the  government  of  China 
to  go  to  and  reside  within  the  United  States,  after  "investigation  and 
verification  of  the  statements  contained  herein  by  the  lawfully  consti- 
tuted agent  of  the  United  States  in  this  country,"  giving  a  description 
of  Lo  Hop,  his  former  occupation  as  a  merchant  from  1902  to  1907, 
and  his  connection  from  1908  to  1911  with  a  named  firm  at  a  stated 
place  in  Hong  Kong.  This  certificate  was  viseed  the  following  May 
25th  by  the  American  consul  general  at  Hong  Kong  after  making,  as 
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he  sa3rs,  "a  thorough  investigation  of  the  statements  contained"  in  the 
viceroy's  certificate,  and  found  "to  be  in  jdl  respects  true" ;  the  consul 
general  further  pointing  out  that  Lo  Hop  was  connected  with  a  par- 
ticular firm  in  Hong  Kon^  which  was  "capitalized  at  $40,000  Hong 
Kong  currency,  of  which  his  share  is  $10,000,"  that  the  firm  "has  been 
established  for  about  three  years  and  handles  Chinese  medicines"  and 
**is  registered  in  Lo  Hop's  name,"  and  that  Lo  Hop's  declared  pur- 
pose in  going  to  the  United  States  was  to  start  "a  new  concern  in  the 
business  of  medicine,"  etc.,  and  that  he  was  in  possession  of  a  "draft 
for  $1,000  gold." 

[3j  4]  As  Mr.  Justice  Day  pointed  out  in  Liu  Hop  Fong  v.  United 
States,  209  U.  S.  453,  462,  463,  28  Sup.  Ct.  576,  52  L.  Ed.  888,  article 
3  of  the  treaty  with  China  of  December  8, 1894  (28  Stat  1211),  and  the 
Act  of  Congress  of  April  27,  1904,  c.  1630,  re-enacting  and  continuing 
certain  statutes  there  referred  to  (33  Stat  428  [Comp.  St.  §  4337]), 
authorize  the  issue  of  certificates  such  as  the  one  executed  by  the 
viceroy  and  viseed  by  the  consul  general  in  favor  of  respondent  as  a 
merchant ;  such  certificates  are  by  statute  made  prima  facie  evidence 
of  the  facts  they  set  forth  and,  as  the  learned  justice  said  in  that  case, 
"certainly  ought  to  be  entitled  to  some  weight  in  determining  the 
rights  of  the  one  thus  admitted."  The  significance  of  this  cannot  fail 
of  appreciation  in  the  presence  of  the  statements,  already  shown,  of 
the  viceroy  and  the  American  consul  general  concerning  the  respond- 
ent's business  and  financial  condition  before  leaving  China;  if  those 
officials  were  deceived,  the  fact  ought  to  be  shown,  and  it  would  not 
seem  difficult  to  solve  the  question  in  a  way  that  would  be  fair  to  both 
sides.  The  rule  is  that  where  a  Chinese  person  has  been  regularly 
admitted,  for  instance,  as  a  merchant,  the  fact  that  he  subsequently 
becomes  a  laborer  does  not  of  itself  destroy  his  right  to  remain; 
such  a  fact  is  important  only  as  it  may  tend  to  show  that  in  reality  he 
entered  as  a  laborer,  or  for  the  purpose  of  immediately  becoming  a 
laborer,  and  so  procured  his  admission  through  fraud  and  in  violation 
of  the  Exclusion  Acts.^  Lew  Loy  v.  United  States,  242  Fed.  405,  417, 
and  see  page  410  on  rehearing,  155  C.  C.  A.  181  (C.  C.  A.  6) ;  Lui  Hip 
Chin  V.  Plummer,  238  Fed.  763,  764,  151  C.  C.  A.  613  (C.  C.  A.  9); 
Moy  Kong  Chin  v.  United  States,  246  Fed.  94,  97,  158  C.  C.  A.  320 
(C.  C.  A.  7) ;  United  States  v.  Yong  Yew,  83  Fed.  832,  838  (D.  C, 
opinion  by  the  late  Circuit  Judge  Adams,  then  District  Judge) ;  Lo 
Pong  V.  Dunn,  235  Fed.  510,  512,  513,  149  C.  C.  A.  56  (C.  C.  A.  8). 
Indeed,  in  view  of  its  facts  the  rule  stated  is  in  effect  recognized  in  Liu 
Hop  Fong  V.  United  States,  supra,  209  U.  S.  at  page  463,  28  Sup.  Ct 

1  This  is  not  affected  by  the  provision  of  the  certificate  iBsaed  by  the  iinini* 
gration  officer  at  San  Francisco  in  terms  to  identify  and  protect  respondent 
only  "80  long  as  his  status  remains  unchanged*';  for  that  certificate,  nnUke 
the  certificates  issued  by  the  viceroy  and  Tis6ed  by  the  American  consul  gener- 
al, is,  as  we  have  seen,  a  departmental  regulation  and  designed  as  a  measure 
of  convenience  (Sibray  v.  United  States,  227  Fed.  1,  4,  141  0.  0.  A.  555  [C,  O. 
A.  3]),  and  of  course  can  be  effective  only  so  far  as  it  is  within  the  law  (United 
States  V.  Lou  Chu,  214  Fed.  at  463,  464  [D.  C] ;  In  re  Tarn  Chung,  223  Fed. 
801,  803  [D.  C.]). 
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576,  52  L.  Ed.  888.  The  reason  underlying  all  these  decisions  would 
seem  to  find  expression  in  the  language  of  Judge  Lowell  in  Re  Yew 
Bing  Hi  (D.  C.)  128  Fed.  319: 

'^Speaking  generally,  the  Chlneee  Exduslon  Acts  are  directed  to  prevent 
the  unlawful  coming  of  Chinese  into  the  United  States,  and  to  remove  those 
who  have  come  in  unlawfully.  •  ♦  •  Thus  far  no  indication  appears  that 
a  Chinaman  who  has  lawfully  entered  the  United  States  may  not  change  his 
occupation  after  entry  without  risk  of  deportation." 

Now,  it  is  to  be  remembered  that  in  the  instant  case  the  respondent 
was  not  advised  of  any  claim  on  the  part  of  the  government  that  he 
had  effected  his  entry  through  fraud  or  misrepresentation ;  this  is  true 
of  the  affidavit  under  which  he  was  arrested,  and,  so  far  as  appears, 
of  the  proceedings  had  before  the  commissioner;  moreover  the  gov- 
ernment rested  its  case,  as  we  have  said,  simply  upon  an  admission  of 
respondent  that  he  was  of  Chinese  descent  and  the  consequent  require- 
ment on  his  part  affirmatively  to  show  his  right  to  remain  here ;  and, 
further,  the  decree  contains  no  finding  of  fraud  as  to  respondent's 
entry  and  so  is  not  inconsistent  with  a  change  of  status  and  intention 
after  his  admission.  The  case  differs  in  this  respect  from  Lew  Loy  v. 
United  States,  supra,  242  Fed.  at  page  408,  155  C.  C.  A.  at  page  184, 
since  it  had  there  been  found  in  the  court  below  that  Lew  Loy  had 
"really  entered  the  United  States  as  a  laborer,  and  that  his  coming  was 
in  violation  of  the  statutes  of  this  government,*'  and  yet  this  court  was 
constrained  to  grant  a  rehearing  because  of  complaint  that  the  govern- 
ment's counsel  at  the  trial  had  made  a  "disclaimer  of  charge  of  fraud- 
ulent entry."    242  Fed.  410,  155  C.  C.  A.  186. 

It  follows  that  as  respects  a  Chinese  person  who  has  been  admitted 
in  apparent  compliance  with  the  treaty  and  acts  of  Congress  as  a 
member  of  a  privileged  class,  in  any  proceeding  instituted  for  his  de- 
portation on  the  basis  of  fraudulent  entry  seasonable  notice  of  a  charge 
to  that  effect  must  be  given  to  him'  so  that  he  may  have  fair  opportuni- 
ty to  meet  it;  anything  less  than  this  would  ignore  the  prescribed  evi- 
dential effect  of  certificates  issued  and  viseed  pursuant  to  the  treaty. 
We  therefore  agree  with  Judge  Gilbert,  who  in  Lui  Hip  Chin  v.  Plum- 
mer,  supra,  when  speaking  of  the  absence  of  a  charge  that  appellant 
had  entered  with  the  intention  of  becoming  a  laborer  or  had  procured 
his  certificate  as  a  merchant  through  fraud  or  misrepresentation,  said 
(238  Fed.  765,  151  C.  C.  A.  615) : 

"If  such  fraud  or  misrepresentation  was  intended  to  be  relied  upon  as  the 
ground  of  his  dei)ortation,  he  was  entitled  to  be  advised  of  it**  Lew  Loy  Case, 
supra,  242  Fed.  411,  155  C.  C.  A.  181. 

The  decree  is  reversed,  and  the  record  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 
168  C.O.A.— 82 
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(257  Fed.  494) 

HODGES  V.  ERIE  R.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    Biarch  4,  1919.) 

No.  3172. 

1.  Railboads  ^s»35(K14) — Injuries  on  Track — Contributory  Nkouoence — 

Child. 

A  three' year  old  child  Is  Dot  as  a  matter  of  law  guilty  of  uegllgeuce  Id 
passing  uDder  a  standing  freight  train,  blocking  the  pathway  to  much-used 
picnic  grounds. 

2.  Railroads  ^=»350(31) — ^Injuries  on  Track — ^Neglioenck  Per  Se. 

It  Is  not  negligence  per  se  for  a  mother  voluntarily  to  risk  her  own  life 
in  attempting  to  rescue  her  child,  who  had  crawled  under  a  standing 
freight  train  blocking  a  path  to  picnic  grounds. 

3.  Railroads  ^s^SOO — Injuries  on  Track — Dutt  to  Exercise  Care. 

Though  a  pathway  across  a  railroad's  track  to  a  picnic  ground  was  a 
private  way,  where  the  public  was  licensed  to  use  It  in  crossing  the 
tracks,  a  duty  arose  on  the  railroad  to  exercise  reasonable  care  to  avoid 
Injury  to  those  whose  presence  there  reasonably  might  be  anticipated. 

4.  Neqlioence  ^=»23<2) — Railroads — Attractive  Nuisance — ^Petition. 

Petition  against  a  railroad  for  death  of  a  mother,  who  had  crawled 
under  its  freight  train  standing  on  a  track  blocking  a  pathway  to  picnic 
grounds  In  order  to  rescue  her  three  year  old  boy,  who  had  previously 
crawled  there,  held  not  to  state  a  case  of  attractive  nuisance  or  of  Invi- 
tation. 

5.  Railroads  ^s»344(3) — Injuries  at  Private  Crossing — ^Negligence — Peti- 

tion. 

Petition  ajjainst  a  railroad  for  death  of  a  mother,  who  crawled  under  a 
freight  train  standing  on  a  track  where  it  blocked  a  pathway  to  picnic 
grounds,  in  an  attempt  to  rescue  her  three  year  old  son,  who  had  crawled 
under  the  train  before  her,  held  not  to  state  a  case  of  actionable  negligence 
on  the  railroad's  part. 

6.  Pleading  ^=»218(4) — Demurrer — Amendment. 

Dismissal  of  action  against  railroad  for  a  death  on  its  track,  on  sus- 
tention of  Its  demurrer  to  plaintiff's  petition,  held  erroneous;  It  not 
being  clear  that  a  good  cause  of  action  could  not  be  stated  by  amendmoit. 

7.  Appeal  and  Error  ^=»75(K2) — ^Absence  of  Specific  Assignment — Rule  of 

Court. 

Where  the  record  does  not  show  that  plaintiff  was  given  an  opportuni- 
ty to  amend  his  petition  after  demurrer  was  sustained  to  It,  the  absence 
of  specific  assignment  for  failure  to  give  such  permission,  as  distinguished 
from  the  assignment  of  error  in  entering  Judgment  for  defendant,  should 
not  prevent  review  under  rule  11  of  the  Circuit  Court  of  Appeals  (202 
Fed.  vUl,  118  C.  C.  A.  vill). 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio;   D.  C.  Westenhaver,  Judge. 

Action  by  William  T.  Hodges,  administrator  of  Susanna  Hodges, 
against  the  Erie  Railroad  Company.  To  review  judgment  for  de- 
fendant, plaintiff  brings  error.    Reversed  with  directions. 

D.  F.  Anderson,  of  Youngstown,  Ohio,  for  plaintiff  in  error. 
Paul  J.  Jones,  of  Youngstown,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  DigesU  A  Indexes 
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PER  CURIAM.  Writ  to  review  judgment  for  defendant  on  sus- 
taining demurrer  to  petition. 

According  to  the  petition,  after  defendant's  freight  train,  on  the  aft- 
ernoon of  a  Sunday  in  June,  had  stood  about  half  an  hour  on  a  track 
at  the  end  of  a  public  street  running  at  right  angles  to  the  railway 
track,  thereby  blocking  passage  over  a  long-existing  and  well-recog- 
nized pathway  in  common  use  (to  the  railway  company's  knowledge), 
which  pathway  crossed  the  railway  track  on  the  extended  line  of  the 
street,  and  led  to  a  nearby  and  much-used  picnic  ground,  plaintiff's 
three  year  old  child  walked  along  the  pathway  and  crawled  under  the 
standing  freight  train.  His  mother  (the  decedent)  saw  the  child's 
danger  and  attempted  to  rescue  him  by  crawling  under  the  train. 
While  decedent  was  in  that  plight,  the  train  was  moved  by  defendant's 
employes,  without  warning,  and  decedent  thereby  killed. 

The  negligence  charged  consisted  in  moving  the  train  under  the 
circumstances  stated  without  giving  notice  that  it  was  to  be  moved,  and 
in  failing  to  have  an  employe  stationed  near  the  pathway  to  warn  or 
prevent  children  from  attempting  to  use  it  while  the  train  was  stand- 
ing across  it. 

[1,2]  Whether  the  demurrer  was  rightly  sustained  depends  solely 
upon  the  question  whether  the  petition  states  a  case  of  actionable  neg- 
ligence on  defendant's  part  in  killing  decedent  under  the  circumstanc- 
es stated.  This  is  so,  because  decedent's  three  year  old  child  was  not, 
as  matter  of  law,  guilty  of  negligence  in  passing  under  the  train.  Erie 
R.  R.  Co.  V.  Weinstein  (C.  C.  A.  6)  166  Fed.  271,  273,  92  C.  C.  A.  189; 
L.  E.  &  W.  R.  R.  Co.  V.  Mackey,  53  Ohio  St.  370,  41  N.  E.  980,  29 
L.  R.  A.  757,  53  Am.  St.  Rep.  641.  And  it  was  not  negligence  per  se 
for  decedent  to  voluntarily  risk  her  own  life  in  attempting  to  rescue 
her  child  from  the  impending  danger.  Pennsylvania  Co.  v.  Langen- 
dorf,  48  Ohio  St.  316,  28  N.  E.  172,  13  L.  R.  A.  190,  29  Am.  St.  Rep. 
553. 

[3]  Notwithstanding  the  pathway  in  question  was  not  a  public 
highway,  but  was  a  mere  private  way,  yet  under  the  case  stated  in 
the  petition  the  public  was  licensed  to  use  it  in  crossing  the  tracks, 
and  a  duty  rested  upon  the  defendant  company  to  exercise  reasonable 
care  to  avoid  injury  to  those  whose  presence  there  might  reasonably 
be  anticipated.  Felton  v.  Aubrey  (C.  C.  A.  6)  74  Fed.  350,  360,  20  C:. 
C.  A.  436;  Tutt  v.  Railroad  Co.  (C.  C.  A.  6)  104  Fed.  741,  743,  44 
C.  C.  A.  320.  This  obligation  has  perhaps  been  most  frequently  ap- 
plied in  favor  of  those  injured  by  the  movement  of  a  train  or  in 
switching  operations  while  attempting  to  cross  a  track  at  the  moment 
unobstructed,  as  in  Felton  v.  Aubrey,  supra;  Tutt  v.  Railroad  Co., 
supra;  Trivette  v.  Railway  Co.  (C.  C.  A.  6)  212  Fed.  641,  646,  129 
C.  C.  A.  177;  Southern  Ry.  Co.  v.  Smith  (C.  C.  A.  6)  214  Fed.  942, 
946,  131  C.  C.  A.  238.  Such  cases  proceed  on  the  theory  that  the 
presence  of  travelers  on  the  crossing  is  reasonably  to  be  anticipated. 
As  said  by  Mr.  Justice  Day,  in  Tutt  v.  Railroad  Co.,  supra,  104  Fed. 
743,  44  C.  C.  A.  322 : 

••The  reason  of  the  doctrine  being  that  where  the  company  has  the  exclu- 
sive  right  to  the  use  of  its  tracks,  and  has  neither  impliedly  nor  expressly 
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licensed  persons  to  be  there,  it  has  no  reason  to  expect  them,  and  consequent- 
ly is  under  no  obligation  to  be  on  the  lookout,  or  to  avoid  injury  to  such  per- 
sons. But  where  they  may  be  expected  to  be,  and  where  an  implied  license 
has  arisen  from  the  conduct  of  the  company,  it  is  bound  to  use  care  commen- 
surate with  the  circumstances  to  avoid  injury  to  such  persons." 

We  have  also  said  that,  where  a  train  is  cut  in  two  to  enable  the 
public  to  cross  the  track,  due  warning*  is  required  before  closing  the 
gap.  Southern  Ry.  v.  Smith,  supra,  214  Fed.  at  page  945,  131  CX 
C.  A.  238. 

It  may  be  assumed  that  the  petition  would  not  be  demurrable,  had 
it  contained  an  all^^tion  that  the  defendant's  employes  knew  of  the 
child's  presence  unattended  and  close  to  the  traxJc,  or  that  it  was 
likely  to  attempt  to  pass  under  the  cars  (Henderson  v.  Railroad  Co., 
52  Minn.  479,  55  N.  W.  53),  or  that  defendant's  employes  had  reascm 
to  believe  that  decedent  had  gone  tmder  the  cars.  But  there  is  an 
entire  absence  of  such  allegation. 

It  may  also  be  conceded,  for  the  purposes  of  this  opinion,  but  with- 
out so  deciding,  that,  had  the  petition  asserted  that  people  were  in 
the  habit,  to  the  knowledge  of  the  railroad  company,  of  passing  along 
the  pathway  and  through  or  under  trains  standing  across  it,  a  cause 
of  action  would  be  stated  upon  the  theory  that  the  presence  of  a  trav- 
eler in  such  perilous  position  might  reasonably  be  anticipated,  as 
licensed  by  defendant.  See,  in  this  connection,  McCarthy  v.  Railway 
(C.  C.  A.  2)  240  Fed.  602,  at  page  609,  153  C.  C.  A.  406  (foot).  But, 
so  far  as  shown  by  the  petition,  the  defendant  had  no  reason  to  ap- 
prehend that  any  one  would  attempt  to  pass  under  the  train,  unless 
from  the  mere  fact  that  a  much-used  pathway  crossed  the  right  of 
way  where  the  train  was  standing.  The  nearest  approach  to  such  al- 
legation is  in  the  statement  that  the  defendant  "knew  or  in  the  ex- 
ercise of  ordinary  care  should  have  known  the  use  to  which  the 
pathway  was  put,  and  that  men,  women,  and  children  used  said  path- 
way." This  obviously  refers  only  to  the  general  use  of  the  crossing, 
not  to  its  use  when  occupied  by  a  train.  No  authorities  are  cited,  and 
we  have  found  none,  which  sustain  the  proposition  that  a  license 
to  use  the  pathway  over  the  tracks  when  not  occupied  by  a  train  in- 
cludes a  license  to  cross  when  the  pathway  was  so  occupied,  or,  other- 
wise stated,  that  defendant  was  bound  to  assume,  from  the  mere  fact 
that  the  pathway  over  the  tracks  was  in  common  use,  that  travelers 
would  attempt  to  pass  under  the  standing  cars,  or  that  in  the  absence 
of  reason  to  so  expect,  or  to  believe  that  such  attempt  was  being  made, 
defendant  was  obliged  to  provide  against  the  possibility  of  accident 
by  giving  notice  that  the  train  was  about  to  be  moved,  or  by  having  em- 
ployes on  the  watch  to  warn  against  or  prevent  attempts  to  so  cross- 
In  our  opinion  the  rule  is  to  the  contrary.  Central  R.  R.,  etc.,  Co. 
V.  Rylee,  87  Ga.  491,  13  S.  E.  584,  13  L.  R.  A.  634;  Papich  v.  Rail- 
road Co.  (Iowa)  167  N.  W.  686.  We  should  not  be  imderstood  as 
committing  ourselves  to  all  that  is  said  in  the  case  last  cited  on  the 
subject  of  the  railroad's  duty  and  liability. 

[4]  The  petition  does  not  state  a  case  of  "attractive  nuisance"  or 
of  invitation,  as  illustrated  by  Railroad  Co.  v.  Stout,  17  Wall.  657,  21 
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L.  Ed.  745;  Railroad  Co.  v.  Harvey,  77  Ohio  St.  235,  83  N.  E.  66; 
Escanaba  Co.  v.  O'Donnell  (C,  C.  A.  6)  212  Fed.  648,  129  C.  C.  A.  184. 

[6]  It  follows  from  these  views  that  the  demurrer  was  rightly 
sustained. 

[I,  7]  The  court,  however,  not  merely  sustained  the  demurrer,  but 
.  dismissed  the  case.  In  this  we  think  there  was  error.  Under  well- 
established  practice,  plaintiff  was  entitled  to  an  opportunity  to  amend 
(which  does  not  appear  to  have  been  given),  unless  it  is  clear  that  a 
good  cause  of  action  cannot  be  stated  by  amendment  The  learned 
District  Judge  thought  such  was  obviously  the  case.  We  think  the 
situation  disclosed  by  the  petition  does  not  warrant  such  conclusive 
assumption,  but  that  it  is  reasonably  conceivable  that  the  circum- 
stances attending  the  accident  were  such  as— consistently  with  the 
allegations  of  the  present  petition — would  enable  the  statement  of  a 
case  of  liability.  Plaintiff's  counsel  asserts  here  a  desire  to  amend. 
As  the  record  does  not  show  that  plaintiff  was  given  opportunity  to  do 
so,  the  absence  of  specific  assignment  for  failure  to  give  such  per- 
mission, as  distinguished  from  an  assignment  of  error  in  entering 
judgment  for  defendant,  should  not  prevent  review  under  our  rule  11 
(202  Fed.  viii,  118  C.  C.  A.  viii). 

The  judgment  of  the  District  Court  is  reversed,  with  directions 
to  give  plaintiff  opportunity  to  amend  his  petition. 


(257  Fed.  497) 

In  re  LAKE  CHELAN  LAND  CO. 

OLIVB  v.  TYLER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  5,  1019.) 

No.  3223. 

1.  Corporations  ^=:»316(1) — ^Transactionb  with  Directors — Loans — Vaud- 

ITT. 

An  insolvent  corporation.  In  need  of  funds  and  ready  cash,  may  bor- 
row the  amount  needed  from  a  director  or  other  officer  of  the  corporation, 
and  secure  It  by  lien  on  Its  property  or  transfer  of  Its  assets. 

2.  Bankruptcy  ^=s>163 — Luns — ^Validitt. 

Where  the  directors  of  an  Insolvent  corporation,  In  good  faith  and  with 
the  Intention  of  saving  the  business,  borrowed  money  from  a  director  and 
a  stockholder  to  meet  the  most  pre&sjng  obligations,  and  executed  a  real 
and  chattel  mortgage  on  all  of  the  corporate  assets  to  secure  the  sanje, 
fiel<f,  the  transaction  being  one  In  good  faith,  that  the  mortgage  could  not, 
on  the  corporation's  subsequent  bankruptcy,  be  questioned  on  the  ground 
that  It  was  preferential  and  to  an  officer  of  the  corporation. 
8.  Bankruptcy  «=»467 — Appeal — Findings. 

findings  of  the  referee,  affirmed  by  the  District  Ck>urt,  and  supported, 
will  not  be  set  aside  by  the  Circuit  Court  of  Appeals. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington ;  Jeremiah  Net- 
erer,  Judge. 

In  the  matter  of  the  Lake  Chelan  Land  Company,  a  corporation, 
bankrupt.    The  mortgage  claim  of  C.  B.  Tyler  was  allowed  by  the 

$s»For  otber  CMOb  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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referee  and  established  as  a  preferred  claim,  and  from  an  order  deny- 
ing the  petition  of  Walter  M.  Olive,  as  trustee  in  bankruptcy,  for  re- 
view, and  confirming  the  order  of  the  referee,  the  trustee  appeals. 
Affirmed. 

This  is  an  appeal  by  the  trustee  of  the  bankrupt  corporation  from  an  or- 
der of  the  District  Court  denying  the  trustee's  petition  for  a  review,  and  con- 
firming the  order  of  the  referee,  sustaining  the  mortgage  claim  of  one  Tyler; 
Tyler  having  offered  proof  of  a  secured  claim,  which  claim  was  established 
and  allowed  as  a  preferred  claim  by  the  banlsruptcy  court  over  the  objec- 
tions of  creditors.  The  substance  of  the  referee's  findings,  as  adopted  by 
the  District  Court,  maizes  this  case: 

The  banlsrupt  corporation  organized  in  1909,  with  a  capital  of  $500,000, 
to  hold,  develop,  and  sell  a  large  tract  of  land.  There  were  a  small  number 
of  stoclcholders,  and  large  sums  of  money  were  raised  by  pro  rata  assess- 
ments upon  the  stockholders.  The  company  gave  its  notes  for  such  advances 
of  money,  and  upon  unsecured  obligations  about  $340,000  were  borrowed- 
In  addition  to  these  obligations,  the  company  owed  debts  for  money  borrowed 
upon  its  notes,  which  were  secured  by  pledges  of  certain  purchase-money  con- 
tracts, covering  lands  that  the  corporation  had  sold,  in  the  sum  of  $110,000, 
$50,000  of  which  notes  were  held  by  the  National  Bank  of  Commerce  of 
Seattle,  and  $60,000  held  by  certain  individuals.  In  June,  1916,  these  se- 
cured notes  were  past  due,  and  the  bank  notified  the  corporation  that  pay- 
ment must  be  made  by  January  1,  1917. 

About  that  time  one  Furey  became  a  stocliholder  and  was  elected  presi- 
dent of  the  corporation.  He  held  one-fourth  of  the  total  amount  of  stock 
and  one-fourth  ($85,000)  of  the  stockholders'  notes  that  had  been  issued. 
After  demand  was  made  for  payment,  Furey  assured  the  stockholders  that 
he  could  raise  the  money  in  the  Eastern  cities  to  meet  the  obligations  of 
the  company,  but  after  efforts  he  failed  to  do  so.  To  avert  the  then  awMir- 
ent  ruin  of  the  corporation,  unless  It  could  borrow  money,  two  stockholders. 
Green  and  Tyler,  were  asked,  and  agreed,  to  furnish  the  needed  money  to 
meet  the  obligations,  which  by  that  time  amounted  to  about  $116,000,  due  up- 
on secured  notes  and  other  debts,  exclusive  of  notes  due  to  stockholders. 
After  the  matter  was  discussed  among  the  stockholders.  It  was  decided  that 
the  corporation  should  borrow  $120,000  from  Green  and  Tyler  in  order  to 
pay  the  obligations  and  to  carry  the  company  along  for  a  few  months,  dur- 
ing which  time  Furey  hoped  that  he  could  borrow  enough  money  to  save  the 
business.  His  general  purpose  was  to  realize  funds  through  the  sale  of 
bonds  of  an  irrigation  district  to  be  organized,  the  district  to  take  over  a 
water  system  In  which  the  corporation  had  an  interest. 

At  that  time  the  shares  were  owned  as  follows:  Tyler  had  three-eighths. 
Green  one-fourth,  Furey  one-fourth,  and  Swalwell  one-eighth.  There  were 
some  shares  held  by  qualifying  persons.  On  December  14,  1916,  a  stock- 
holders* meeting  was  held,  at  which  all  of  the  stockholders,  seven  in  num- 
ber, were  present  or  represented,  and  the  corporation,  by  unanimous  vote, 
was  authorized  to  borrow  $120,000  of  Green  and  Tyler,  and  to  secure  the 
obligation  by  a  mortgage  upon  all  of  the  property  and  assets  of  the  cor- 
l)oratlon.  Upon  the  same  day  the  trustees  met  and  authorized  the  mortgage, 
and  with  provision  therein  that  all  of  the  Income  should  be  applied  upon 
the  mortgage.  The  mortgage  was  duly  executed,  and  among  other  things 
provided  that,  while  the  company  should  continue  In  business  and  make 
sales,  the  income  from  sales  should  be  applied  In  the  reduction  of  the  mort- 
gage debt.  In  carrying  out  this  plan,  the  $120,000  was  paid  to  the  com- 
pany by  Green  and  Tyler,  and  the  company  issued  12  notes,  of  $10,000  each, 
payable  to  bearer,  dated  December  30,  1910,  due  on  or  before  one  year  after 
date,  and  executed  a  real  and  chattel  mortgage,  dated  December  30,  19HI, 
upon  all  of  Its  property,  which  mortgage  was  recorded  January  22,  1917.  The 
notes  owned  by  Green  were  aftenvards  transferred  to  Tyler.  The  secured 
obligations  were  paid,  as  also  were  the  other  obligations,  except  what  was 
due  upon  stockholders*  notes,  and  any  sums  due  as  assessments  for  irrigation 
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purposes  upon  the  cultivated  lands  of  the  company,  which,  under  the  terms 
of  contracts  between  the  company  and  the  water  company,  were  first  liens 
upon  the  lands  to  which  the  water  was  furnished.  The  collateral  to  secure 
the  old  notes  was  delivered  to  Furey,  president,  and  by  using  the  $4,000  over 
the  sums  paid  out  on  secured  claims  the  corporation  ran  along  with  the  hope 
of  continuing.  About  August,  1917,  550  acres  of  the  lands  of  the  corpora- 
tion, valued  at  about  $93,000,  were  transferred  by  Furey,  as  president,  to 
one  Brown.  Furey  turned  over  to  Brown  the  stockholders*  note  for  $84,500, 
with  interest,  which  was  owned  by  B^irey,  to  enable  Brown  to  turn  the 
note  into  the  company  as  a  payment  for  the  550  acres  of  land. 

Tyler,  as  the  holder  of  all  the  notes,  Immediately  brought  foreclosure  pro- 
ceedings in  the  United  States  District  Court,  alleging  that  the  company  had 
not  paid  the  interest  on  the  mortgage,  or  taxes  on  its  property.  Very  soon 
thereafter,  September  13,  1917,  a  voluntary  proceeding  in  bankruptcy  was 
initiated  by  the  secretary  by  direction  of  a  majority  of  the  trustees.  After- 
wards, at  a  stockholders'  meeting  held  October  4,  1917,  the  action  of  the 
trustees  in  directing  petition  for  bankruptcy  was  fully  ratified.  Furey  pro- 
tested. 

After  the  trustee  In  bankruptcy  was  elected,  and  after  the  mortgage  given 
to  Tyler  had  been  questioned  by  Furey  and  others,  an  order  upon  Tyler  was 
issued  to  show  cause  why  the  property  should  not  be  held  by  the  trustee  in 
bankruptcy  free  and  clear  of  the  lien  of  his  mortgage.  Tyler  appeared  and 
propounded  his  claim.  Objections  were  made  by  certain  creditors  and  by  the 
water  company ;  the  contention  of  the  creditors  being  that  the  mortgage  was 
preferential,  and  not  given  for  a  valuable  consideration,  while  the  water  com- 
pany claimed  rights  under  its  contract  as  superior  to  Tyler's  mortgage. 

It  was  also  found  that  at  the  time  the  loan  in  question  was  made,  and 
the  mortgage  was  given  to  secure  the  same,  the  corporation  was  insolvent; 
that  the  mortgage  was  given  to  secure  the  money  then  loaned  to  the  corpora- 
tion, and  was  not  for  any  antecedent  indebtedness;  that  Green  was  an  of- 
ficer of  the  corporation  at  the  time  the  loan  was  made,  and  knew  of  its  in- 
solvent condition;  that,  after  the  disbursement  of  the  fund  raised  by  the 
loan,  the  debts  remaining  unpaid  were  not  pressing  for  payment,  and  that 
the  stockholders  and  directors  were  fully  advised  of  the  purpose  of  the  loan, 
the  apparent  necessity  therefor,  and  of  the  affairs  and  financial  condition 
of  the  company;  and  that  the  corporation  continued  its  usual  course  and 
conduct  of  business  for  approximately  nine  months  after  the  loan,  when 
the  conveyance  of  the  500  acres  heretofore  referred  to  was  made. 

Carroll  B.  Graves,  of  Seattle,  Wash.,  and  R.  S.  Ludington,  of  We- 
natchee.  Wash.,  for  appellant. 

Ira  Bronson,  J.  S.  Robinson,  and  H.  B.  Jones,  all  of  Seattle,  Wash., 
for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
The  contention  of  the  trustee  is  that  majority  directors  and  stock- 
holders of  an  insolvent  corporation,  having  knowledge  of  insolvency, 
cannot  take  a  mortgage  on  all  of  the  property,  assets,  and  income  of 
the  corporation,  and  thus  prefer  themselves;  that  the  mortgage  in 
question  was  made  by  the  directors  and  officers  with  intent  to  prefer 
their  claims;  that  the  mortgage  was  used  by  the  directors  and  offi- 
cers to  secure  themselves  upon  a  prior  obligation,  which  they  had 
assumed  with  the  Bank  of  Commerce;  that  Tyler  could  not  pro- 
pound and  prove  the  mortgage  and  secured  notes  as  the  real  owner 
of  the  claims,  because  one  Backus  owned  $40,000  worth  of  notes,  and 
Green  owned  $20,000  worth  thereof,  and  that  these  interests  had  not, 
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in  any  manner,  been  transferred  to  Tyler;  and  that  Green,  one  of 
the  mortgagees,  had  never  assigned  his  interest  in  the  mortgage. 

The  question  of  the  condition  of  the  corporation  and  of  the  good 
faith  of  the  directors  and  officers  at  and  about  the  time  of  the  trans- 
actions under  investigation  being  most  important,  we  have  carefully 
considered  the  whole  record,  with  the  principle  in  mind  that  the  mort- 
gagees were  bound  by  those  rules  of  conscience  and  fairness  which 
courts  of  equity  have  laid  down  in  disposing  of  transactions,  where 
directors  of  corporations  are  dealing  witfi  the  subject-matters  of  their 
trust  and  with  the  party  whose  interests  are  within  their  care.  Twin- 
Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328. 

It  is  evident  that  the  loan  to  the  corporation  was  made  after  Tyler 
and  Green  were  urged  to  lend  the  money  and  after  the  failure  of 
earnest  efforts  to  obtain  monev  from  outside  sources.  It  was  evident 
that  the  corporation  would  fail  unless  it  could  procure  money  to  meet 
its  pressing  obligations,  but  it  was  believed  by  stockholders  and  di- 
rectors that  if  funds  could  be  borrowed  operation  could  be  continued, 
and  the  immediate  necessities  could  be  met,  and  the  company  could 
work  through  its  difficulties.  Two  courses  seemed  open:  The  di- 
rectors could  stop  business  and  close  up  the  affairs,  or,  in  good  faith, 
they  could  lend  it  money,  thus  enabling  business  to  go  on  for  the  ap- 
parent benefit  of  the  corporation.  The  directors  and  stockholders 
chose  the  latter  plan,  and,  while  disaster  eventually  came,  it  has  been 
found  that  good  faith  on  the  part  of  the  directors  characterized  their 
conduct.  We  find  no  foundation  for  the  argument  that  the  money 
loaned  by  Green  and  Tyler  was  to  enable  the  company  to  pay  its  ante- 
cedent debt.  The  advances  were  present  ones,  to  be  used  by  the  cor- 
poration to  pay  its  pressing  debts,  and  to  enable  it  to  extricate  itself 
from  immediate  embarrassment,  and  in  the  expectation  that  it  could 
continue  in  business  and  meet  its  obligations.  Under  such  circum- 
stances the  mortgage  was  not  invalid,  though  made  to  an  officer  of  the 
corporation.  7  R.  C.  L.  §  775 ;  Sanford  Tool  Co.  v.  Howe  et  al., 
157  U.  S.  312,  16  Sup.  Ct.  621,  39  L.  Ed.  713. 

Strohl  V.  Seattle  Nat.  Bank,  25  Wash.  28,  64  Pac.  916,  cited  by  ap- 
pellant, was  a  case  where  the  security  was  given  for  an  antecedent 
debt.  The  decision  is  not  authority  for  holding  that  a  mortgage  given 
by  an  insolvent  corporation  for  a  present  advance  is  not  valid.  It  is 
referred  to  in  10  Cyc.  1261,  as  sustaining:  the  validity  of  such  mort- 
gages, and  Thompson  on  Corporations,  §  6200,  makes  the  following 
comment  upon  it  and  other  like  cases: 

"It  must  be  noted  that  the  cases  make  a  very  dear  distinction  between  the 
fact  of  securing  a  director  for  money  loaned  or  advanced  to  a  corporation  and 
the  fact  of  giving  the  director  preference  by  way  of  security  for  any  claim 
that  he  may  have  against  the  corporation.  There  Is  no  reason  why  even 
an  insolvent  corporation,  in  need  of  funds  and  ready  cash,  may  not  borrow 
the  amount  needed  from  a  director  or  other  officer  of  the  con)oration  and 
secure  him  by  a  lien  on  its  property  or  a  transfer  of  its  assets." 

See,  also,  Twin-Lick  Oil  Co.  v.  Marbury,  supra;  Illinois  Steel  Co. 
V.  O'Donnell,  156  111.  624,  41  N.  E.  185,  31  L.  R.  A.  265,  47  Am.  St. 
Rep.  245;    Cook  on  Corporations,  §  692.     Of  course,  if  there  had 
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been  fraud  or  action  by  the  mortgagees  to  secure  an  undue  advantage 
to  themselves,  by  endeavoring  to  acquire  all  of  the  assets  of  the  cor- 
poration under  mortgage,  a  different  question  would  be  presented. 
But  the  findings  are  against  such  conclusions.  It  is  true  that  a  prior 
indebtedness  of  $110,000  existed  and  was  secured  by  contracts  for 
sales,  and  that  the  new  mortgage  by  the  corporation  was  for  $120,- 
000  and  covered  the  land,  and  it  may  be  that  the  security  was  exces- 
sive. However,  when  it  is  considered  that  the  property  would  have 
to  be  sold  on  judicial  sale,  that  the  bidding  would  be  open  to  all,  and 
that  a  sale  would  be  subject  to  redemption,  and  that  the  mortgagees 
would  only  be  entitled  to  receive  the  amount  of  the  mortgage  indebt- 
edness, it  is  not  to  be  held  that  undue  advantage  was  being  taken  by 
the  mortgagees  in  taking  all  the  assets  as  security. 

[3]  As  to  all  other  material  matters,  it  is  sufficient  to  say  that  the 
findings  of  the  referee,  affirmed  by  the  District  Court,  arc  supported, 
and  will  not  be  set  aside  in  this  court.  In  re  Dorr,  1%  Fed.  292,  116 
C.  C.  A.  112: 

We  think  that  the  lower  court  was  right  in  holding  the  mortgage 
to  be  valid.  The  court  went  no  farther,  and  by  its  decision  did  not 
adjudicate  questions  of  the  claim  of  the  water  company  to  a  superior 
lien. 

The  order  appealed  from  is  affirmed. 


C»7  Fed.  601)  ™»  ^"^^^- 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  6,  1919.) 

No.  3194. 

SniPpiNO  ^s»106(4) — ^IirjTTBiES  to  Passenoeb — ^Nboliobnce — SmnoisnoT  or 
Evidence. 

Evidence  held  to  show  tliat  the  steamsliip  comimny,  into  tlie  hold  of 
whose  vessel  Ubelant,  a  passenger,  fell,  was  guilty  of  negligence,  so  that 
libelant  was  entitled  to  recover  damages  for  his  injuries,  despite  libelant's 
testimony  adverse  to  himself;  he  having  been  rendered  at  least  tempo- 
rarily insane  by  his  fall. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ter- 
ritory of  Hawaii;   Horace  W.  Vaughan,  Judge. 

Libel  by  Natalio  Peneyra,  an  insane  person,  by  Adriano  Borha,  his 
guardian  ad  litem,  against  the  American  steamship  Kinau  and  the 
Inter-Island  Steam  Navigation  Company,  Limited,  bailee,  claimant, 
and  owner.  From  the  decree,  libelant  appeals.  Reversed,  and  cause 
remanded,  with  instructions  to  enter  decree  for  libelant. 

Natalio  Peneyra,  described  as  an  insane  person  by  his  guardian  ad  litem,  filed 
a  libel  against  tbe  steamship  Kinau  to  recover  damages  for  personal  injuries 
sustained  as  a  passenger  on  the  steamship,  which  was  engaged  in  carrying 
passengers  for  hire  from  Honolulu  to  a  port  on  the  island  of  Kanai.  The 
Ubel  aUeged  that  on  December  9,  1917,  shortly  after  taking  passage  on  the 
steamship,  the  second  otficer  of  the  steamship  ordered  Peneyra  to  go  into  the 
steerage,  and  in  a  rough  and  improper  manner  shoved  him  over  towards  an  open, 
unguarded,  and  unUghted  hatchway,  and  he,  without  fault  or  negUgence  on 
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his  part,  stepped  into  said  hatchway  and  fell  into  the  hold  of  the  steamship, 
and  sustained  serious  and  permanent  wounds  and  injuries,  to  such  an  ex- 
tent that  he  lost  his  reason  and  became  Insane,  and  that  he  was  declared  in- 
sane by  a  court  of  conjpetent  Jurisdiction  in  the  montli  of  December,  1917, 
after  he  had  received  said  injuries.  The  appellee  in  its  answer  admitted  that 
the  appellant,  while  on  the  deck  of  said  vessel,  fell  into  an  open  hatchway  in 
the  hold  of  said  vessel,  a  distance  of  about  eight  feet,  and  struck  his  head  on 
the  floor  or  some  object  in  said  hold,  and  sustained  some  injury,  the  nature 
and  extent  whereof  it  was  ignorant. 

The  court  below  made  no  findings  of  fact,  but  in  an  opinion  reviewed  the 
statements  of  Peneyra  given  in  open  court  three  days  after  the  conclusion  of 
the  testimony  offered  on  behalf  of  the  parties.  The  court  expressed  the  opinion 
that  the  evidence  proved  that  Peneyra  was  then  sane,  and  that  the  only  evi- 
dence that  he  ever  was  insane  was  the  adjudication  upon  which  he  was  com- 
mitted to  the  asylum.  Treating  the  statements  of  Peneyra  as  declarations 
against  his  interest,  the  court  denied  his  right  to  recover.  The  testimony  so 
taken  in  open  court  was  all  in  answer  to  questions  by  the  judge,  and  it  con- 
sisted mainly  in  Peneyra*s  answer  of  "Yes"  to  leading  questions.  The 
record  shows  the  following: 

**Q.  Did  you  have  a  ticket  at  the  time  you  got  on  board?  A.  I  wasn't 
given  yet  a  ticket.  Q.  Did  you  take  your  little  girl  on  the  boat  with  you?  A. 
Yes.  Q.  Did  you  walk  up  on  the  upper  deck?  A.  We  did.  Q.  Did  you  leave 
the  little  girl  on  the  upper  deck?  A.  Yes.  Q.  And  you  went  down  to  see 
about  your  baggage?  A.  Yes.  Q.  Thafs  what  you  went  down  for?  A.  Yes. 
Q.  Did  you  remember  when  you  fell  on  the  steamer?  A.  I  did.  Q.  You  re- 
member falling?  A.  Yes.  Q.  How  came  you  to  fall?  A.  I  was  dizzy.  Q. 
Were  you  facing  towards  the  hatch  when  you  fell?  A.  Yes.  Q.  You  were 
facing  the  hatch?  A.  Yes.  Q.  Did  you  fall  forward  through  the  hold  or 
hatch?  A.  Yes.  Q.  Because  you  were  dizzy?  A.  Yes.  Q.  Did  you  fall 
backwards  through  it?  A.  No.  Q.  When  you  fell,  do  you  remember  them 
picking  you  up?  A.  Yes.  Q.  You  remember  thom  picking  you  up  after  you 
fell?  A.  I  do.  Q.  You  remember  them  picking  you  up  out  of  the  hatch  and 
taking  you  back  on  the  shore?  A.  Yes.  Q.  You  remember  that?  A.  Yes.  Q. 
Did  you  know  at  that  time  they  were  taking  you  back  to  the  shore?  A.  Yes. 
Q.  Did  you  have  them  take  your  little  girl  with  you?  A.  Yes.  Q.  Was  the 
little  girl  taken  back  on  shore?  A.  Yes.  Q.  How  did  you  get  back  from  the 
ship  to  the  shore?  A.  The  boss  of  the  steamer  ordered  me  to  go  ashore.  Q. 
Are  you  crazy?  A.  No.  Q.  Have  you  been  crazy?  A.  No.  Q.  Did  you  know 
that  you  were  out  here  at  the  asylum?  A.  Yes.  Q.  What  were  you  doing  out 
at  the  asylum?  A.  I  was  out  there  simply  sitting  around.  Q.  Did  you  know 
what  you  were  doing  there?  A.  I  was  doing  nothing.  The  American  told  me 
to  go  out  to  work,  but  I  worked  only  a  month.  Q.  When  you  fell  on  the 
ship,  were  you  squatting  down  or  were  you  standing  up?  A.  At  that  time  I 
was  standing  up ;  when  I  got  dizzy,  I  stooped  down.  Q.  Was  the  hatch  open? 
A.  Yes.  Q.  Was  there  a  rope  around  It?  A.  Yes.  Q.  How  many  sides — ^was 
the  rope  around  all  four  sides  of  the  hatch?  A.  Yes;  the  rope  was  around  all 
four  sides.    Q.  When  you  fell  In?    A.  Yes." 

George  A.  Davis  and  J.  J.  Banks,  both  of  Honolulu,  T.  H.,  for  ap- 
pellant. 

L.  J.  Warren  and  Smith,  Warren  &  Whitney,  all  of  Honolulu,  T. 
H.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  We 
are  of  the  opinion  that  the  court  below  erred  in  wholly  disregarding 
the  testimony  against  the  appellee,  and  accepting  the  statements  of 
Peneyra  as  declarations  against  interest,  and  as  conclusive  of  the 
merits  of  the  controversy.     Peneyra's  statements  suggest  their  own 
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improbability.  According  to  him,  a  man  in  good  health,  not  intoxi- 
cated, becomes  dizzy,  stoops  toward  the  floor,  and  then  pitches  face 
first  into  an  open  hatch,  notwithstanding  that  a  rope  stretched  30 
inches  above  the  deck  extends  around  the  four  sides  of  the  hatch 
for  his  proto;tion.  Some  portions  of  the  statements  are  proven  to 
be  false  by  the  undisputed  facts  in  the  case.  Thus  he  stated  that  he 
had  not  purchased  a  ticket.  The  appellee  admits  that  he  had  pur- 
chased a  first-class  ticket,  and  Aki  testified  that  he  saw  the  ticket  in 
his  hand.  Also  he  stated  that  the  rope  was  stretched  around  the  four 
sides  of  the  hatch  when  he  fell  in.  The  first  officer  testified  tliat  the 
rope  was  dov/n  on  one  side.  The  evidence  is  that,  when  Peneyra  fell, 
he  received  a  severe  injury  upon  the  head  rendering  him  unconscious, 
that  he  was  taken  to  a  hospital,  where  he  remained  a  week,  showing 
insanity  by  his  acts,  and  that  he  was  thereupon  adjudged  insane  and 
sent  to  an  insane  asylum,  in  which  he  remained  four  months,  rfnd 
from  which  he  had  been  discharged  only  two  days  before  his  state- 
ment was  taken  in  court.  There  was  the  evidence  of  one  witness  that 
while  in  the  asylum  Peneyra  had  no  recollection  concerning  his  fall, 
and  denied  that  he  had  fallen  while  on  the  steamship.  One  of  the 
physicians  who  examined  Peneyra  at  the  time  of  his  discharge  tes- 
tified that  he  doubted  his  complete  restoration  to  sanity  for  the  rea- 
son that  he  found  his  memory  "pretty  hazy"  as  to  what  had  occurred 
on  the  steamship. 

The  evidence  which  we  think  should  countervail  Peneyra's  state- 
ments in  court  is  the  following:  Peneyra  was  one  of  a  group  of 
passengers  standing  in  the  between-decks,  where  the  boatswain  was 
in  charge.  It  is  shown,  and  it  is  not  disputed,  that  immediately  after 
the  accident  the  first  officer  asked  the  boatswain  how  it  happened,  and 
that  the  latter  said,  "I  told  them  to  get  away,  but  this  fellow  fell 
down."  The  boatswain  testified  that  he  told  the  deck  passengers, 
"Clear  away!"  and  he  motioned  with  his  hand,  and  "while  I  was 
making  these  motions  of  separation  to  the  deck  passengers,  this  man 
in  question  fell  into  the  hatch,  and  I  immediately  went  to  help  him." 
Aki,  a  fellow  passenger,  testified  that  it  was  dark  in  the  between- 
decks,  that  the  hatch  was  open,  and  that  Peneyra  was  there,  but  that 
he  did  not  see  him  fall ;  that  immediately  after  he  fell  the  first  officer 
said  it  was  the  boatswain's  fault  in  not  covering  the  hatch  up.  Ca- 
bache,  also  a  fellow  passenger,  was  present  at  the  time  when  Peneyra 
fell,  but  did  not  see  him  fall.  He  testified  that  he  also  heard  the  first 
officer  say  it  was  the  boatswain's  fault.  All  who  testified  to  Peneyra's 
condition  said  that  his  scalp  was  cut  and  bleeding  and  that  he  was  un- 
conscious when  taken  from  the  hold. 

Sanchez  is  the  only  witness  who  testified  that  he  saw  Peneyra  fall. 
He  was  a  fellow  passenger.  He  testified  that  the  boatswain  told  the 
group  of  passengers  to  move  back,  because  they  were  loading  crates 
of  chickens;  that  Peneyra  was  standing  about  six  feet  from  the 
hatch,  with  his  back  toward  the  hatch ;  and  that  the  boatswain  raised 
his  hands  saying  "Move  back,  you  fellows !"  and  that  Peneyra  moved 
back  and  fell  into  the  hatch.  The  appellee  points  to  alleged  dis- 
crepancies in  the  testimony  of  Sanchez,  upon  which  it  contends  that 
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his  testimony  should  be  wholly  disregarded.  We  have  carefully  con- 
sidered that  contention,  and  we  find  nothing  substantial  in  it.  One 
alleged  discrepancy  is  that  Sanchez  testified  at  one  time  that  Peneyra 
had  his  bag  with  him,  and  at  another  time  he  testified  that  Peneyra 
had  no  baggage  when  he  came  aboard.  This  apparent  discrepancy 
disappears  when  Aki's  testimony  is  considered.  It  indicates  that 
Peneyra's  baggage  had  been  sent  on  board  ahead  of  him,  and  that 
when  he  got  aboard  he  was  looking  arotmd  for  his  baggage,  and  that 
he  went  from  the  upper  deck  to  the  between-decks  to  search  for  it. 
Sanchez  may  have  been  in  error  in  testifying  that  Peneyra  had  his 
little  girl  by  the  hand  at  the  time  when  he  fell,  but  he  had  seen  him 
holding  his  girl's  hand  when  he  came  on  board  the  ship,  and  he  prob- 
ably thought  that  the  little  girl  was  still  with  him  when  he  fell.  Such 
discrepancies  as  these  have  not  the  effect  to  discredit  a  witness. 

It  is  not  denied  that  Sanchez  was  standing  near  the  boatswain  at 
the  time  when  the  order  to  move  back  was  given.  He  testified,  and 
it  is  not  disputed,  that  he  translated  it  to  the  other  Filipinos  in  aid  of 
the  boatswain's  directions  and  at  his  request,  and  that  while  he  was 
still  so  engaged  Peneyra,  who  stood  near  the  hatch,  stepped  back  and 
fell  in.  If  there  is  any  testimony  here  which  should  be  scrutinized  on 
account  of  interest  or  motive  to  color  it,  it  is  not  that  of  the  fellow 
passengers  of  Peneyra,  but  that  of  the  officers  of  the  appellee.  They, 
however,  dispute  none  of  the  testimony  as  to  the  essential  incidents 
above  adverted  to.  The  accident  occurred  at  about  the  time  of  sun- 
set. The  electric  lights  had  not  been  lit  in  the  between-decks.  Wit- 
nesses for  the  appellee,  all  of  whom  were  its  employes,  testified  that 
it  was  light.  One  of  them  testified  that  objects  were  plainly  discern- 
ible, except  in  one  portion  at  some  distance  from  the  hatch.  The 
witnesses  for  the  appellant  testified  that  the  light  was  dim.  We  reach 
the  conclusion  that  the  light  was  not  sufficient  to  reveal  clearly  the 
danger  of  the  open  hatch. 

It  seems  evident  that,  if  Peneyra  had  recovered  his  sanity  at  the 
time  when  he  made  his  statements  in  court,  his  memory  had  been  so 
impaired,  by  the  blow  upon  the  head  which  caused  his  insanity,  that 
little  or  no  reliance  can  be  placed  in  it.  If,  indeed,  he  had  a  spell  of 
dizziness,  it  is  very  remarkable  that  it  occurred  at  the  very  moment 
when  he  stepped  back  in  compliance  with  the  boatswain's  order.  The 
evidence  in  the  case  convinces  us  that  the  appellee  was  guilty  of  neg- 
ligence, and  that  the  appellant  is  entitled  to  recover  damages  therefor 
in  the  sum  of  $600. 

The  decree  Is  reversed,  and  the  cause  is  remanded  to  the  court 
below,  with  instructions  to  enter  a  decree  for  the  appellant  in  the 
sum  of  $600  and  costs. 
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HARD  WICK  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  5,  1919.) 

No.  3240. 

1.  Peejxjbt  ^=>9(2) — Seusctive  Sebvice  Regulations — ^Authobitt  to  Adidn- 

iSTEB  Oath. 

Under  the  Selective  Service  Regulations,  published  November  8,  1917, 
I>age8  7  to  14,  associate  member  ot  the  legal  advisory  draft  board  of  a 
county  in  California  field  to  have  had  authority  to  administer  to  a  regis- 
trant an  oath  on  the  occasion  of  such  registrant's  verifying  his  question- 
naire as  to  the  details  of  persons  dependent  upon  him,  as  a  wife. 

2.  PEBJxniT  ^=>19(2) — Indictment — Fbaud  in  Obtaining  Exemption  pbom 

Selecttve  Dbaft. 

Where  the  indictment,  charging  defendant  with  having  unlawftQly,  Im- 
properly, and  fraudulently  endeavored  to  obtain  the  allowance  of  his  ap- 
plication for  exemption  and  discharge  from  the  selective  service  draft  on 
the  ground  that  he  had  a  dependent  wife,  charged  that  he  willfully  and 
falsely  stated  in  the  affidavit  to  his  questionnaire  that  he  had  a  wife 
d^end^it  on  his  labor  for  support,  etc.,  such  indictment  was  not  defective 
because  falling  to  aver  that  the  wife  was  mainly  dependent  for  support  on 
defendant's  labor. 

8.  CBnaNAL  Law  ^s»97(1) — Jubisdiction  of  Ooubt — ^Pbbjubt  in  Obtaining 
Exemption  Undeb  Selective  Sebvioe  Aot. 

The  United  States  District  Court  in  California  had  jurisdiction  to 
try  a  prosecution  for  having  unlawfully,  improperly,  and  fraudulently 
endeavored  to  obtain  allowance  of  an  application  for  exemption  and  dis- 
charge from  the  selective  service  draft  on  the  ground  defendant  had  a  wife 
dependent  on  his  labor  for  support,  where  the  Indictment  alleged  that  the 
affidavit  involved  was  prepared  and  sworn  to  1q  Oalifomla,  though  it 
charged  that  defendant  registered  In  the  state  of  Washington. 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Noah  F.  Hard  wick  was  convicted  of  perjury  by  having  unlawfully, 
improperly,  and  fraudulently  endeavored  to  obtain  allowance  of  his 
application  for  exemption  and  discharge  from  the  selective  service 
draft,  and  brings  error.    Affirmed. 

George  D.  Collins,  Jr.,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
Annette  Abbott  Adams,  U.  S.  Atty.,  and  Chauncey  F.  Tramutolo, 
Asst.  U.  S.  Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  defendant,  who  was  represented  by 
counsel,  pleaded  guilty  and  was  sentenced  to  imprisonment  under  an 
indictment  which,  after  certain  preliminaries  not  now  material,  charg- 
ed that  (Ml  June  5,  1917,  at  Walla  Walla,  Wash.,  he  registered  under 
the  act  to  authorize  the  President  to  increase  temporarily  the  military 
establishment  of  the  United  States  (Act  May  18,  1917,  c.  IS,  40  Stat. 
76  [Comp.  St.  1918,  §  2044a  et  seq.]) ;  that  he  was  called  for  military 
service  in  the  Northern  district  of  California,  and  on  the  15th  of  Jan- 
uary, 1918,  he  prepared  and  filed  with  the  local  board  for  the  county 

^s»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 


510  1G8  C.  C.  A.  BBP0BT8 

of  Walla  Walla,  Wash.,  in  support  of  a  claim  made  by  him  for  ex- 
emption and  discharge  from  selective  service  draft,  with  the  intent 
of  deceiving  the  officers  of  the  local  board  for  said  county  in  Wash- 
ington, and  "of  unlawfully,  improperly,  and  fraudulently  endeavoring 
to  obtain  the  allowance  of  his  application  for  exemption  and  dis- 
charge" from  the  selective  service  draft  on  the  ground  that  he  had  a 
wife  dependent  upon  his  labor  for  support,  a  certain  affidavit,  sub- 
scribed and  sworn  to  before  George  M.  Hench,  associate  member  of 
the  legal  advisory  board  of  San  Joaquin  county,  Cal.,  "an  officer  com- 
petent and  authorized  by  the  laws  of  the  United  States  of  America 
to  administer  oaths,  and  to  administer  the  oath  to  defendant  to  tes- 
tify and  tell  the  truth'* ;  that  in  the  affidavit  mentioned  "it  was  material 
and  necessary  to  set  forth  whether  or  not  the  said  defendant  had  any 
person  or  persons  dependent  upon  his  labor  for  support,"  and  the  de- 
fendant, so  having  taken  the  oath  as  aforesaid,  "  *  *  *  did 
then  and  there  willfully,  unlawfully,  feloniously,  and  falsely,  inten- 
tionally and  contrary  to  such  oath,"  state  that  he,  the  Said  defendant, 
did  have  a  wife  named  Gynetha  G.  Hardwick,  dependent  upon  his 
labor  for  support,  "whereas,  the  defendant  then  and  there  well  knew 
that  said  Gynetha  G.  Hardwick  was  not  at  that  time,  nor  at  all,  his 
wife,  and  aependent  upon  his  labor  for  support,  and  that  said  false 
statement  was  and  is  a  material  matter  and  a  material  part  of  said 
affidavit." 

In  the  lower  court  there  was  no  challenge  as  to  the  sufficiency  of 
the  indictment.  By  writ  of  error  defendant  here  presents  the  question 
whether  the  indictment  states  an  offense. 

Perjury  is  defined  by  section  125  of  the  Criminal  Code  (Act  March 
4,  1909,  c.  321,  35  Stat.  1111  [Comp.  St.  §  10295])  as  follows: 

"Whoever,  having  taken  an  oath  before  a  competent  tribunal,  oCacer,  or  per- 
son, in  any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to 
be  administered,  that  he  wUl  testify,  declare,  depose,  or  certify  truly,  or 
that  any  written  testimony,  declaration,  deposition,  or  certificate  by  him 
subscribed,  is  true,  shall  willfully  and  contrary  to  such  oath  state  or  sub- 
scribe any  material  matter  which  he  does  not  believe  to  be  true,  is  guilty  of 
perjury,  and  shall  be  fined  not  more  than  two  thousand  dollars  and  imprisoned 
not  more  than  five  years." 

[1]  It  is  said  that  under  the  Selective  Service  Regulations,  pub- 
lished November  8,  1917,  pages  7  to  14,  the  associate  member  of  the 
legal  advisory  board  of  San  Joaquin  county,  Cal.,  had  no  authority  to 
administer  the  oath  on  January  15,  1918.  But  the  regulations  pre- 
scribed that  the  oath  required  could  be  administered  (section  10,  par- 
agraph 4)  "by  any  person  designated  to  act  in  the  capacity  of  legal 
aid  or  adviser  to  registrants."  Under  section  30,  page  14,  of  the  Reg- 
ulations : 

"The  Governor  shall  constitute  legal  advisory  boards  in  such  numbers  and 
within  such  districts  that  there  shall  be  convenient  to  every  registrant  who  is 
to  appear  before  a  local  or  district  board  within  the  state,  a  legal  advisory 
board.  ♦  ♦  ♦  The  Governor  shall  call  upon  all  m^nbers  of  the  bar  within 
the  state,  and  if  necessary,  upon  competent  laymen,  to  offer  their  services  to 
such  legal  advisory  boards  for  the  purpose  of  being  present  at  the  headquarters 
of  the  local  boards  and  rendering  aid  and  advice  to  registrants.    Such  persons 
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shall  be  known  as  associate  members  and  no  formal  appointment  by  the 
President  shall  be  necessary.' 


»» 


The  President  was  authorized  to  utilize  the  services  of  any  or  all  offi- 
cers or  agents  of  the  several  states  and  subdivisions  thereof  in  the  exe- 
cution of  the  act,  and  all  persons  designated  or  appointed  under  the  reg- 
ulations prescribed  by  the  President,  whether  such  appointments  were 
made  by  the  President  himself,  or  by  the  Governor  or  other  officer 
of  any  state,  to  perform  any  duty  in  the  execution  of  the  act, 
were  required  to  perform  such  duty  as  the  President  should  order  or 
direct,  and  all  persons  so  designated  or  appointed  were  given  full 
authority  for  all  acts  done  by  them  in  the  execution  of  the  act  by  the 
direction  of  the  President.  Section  6  of  the  act  (Comp.  St.  1918,  § 
2044f).  By  rule  (section  27)  the  Governors  were  charged  with  gen- 
eral supervision  over  all  matters  arising  in  the  execution  of  the  selec- 
tive draft  within  their  states,  and  it  was  also  provided : 

**T^e  determination  of  exemptions  and  deferred  classifications  is  within  the 
exclusive  jurisdiction  of  local  aLd  district  boards,  subject  only  to  review  by 
the  President,  but  all  other  functions  and  duties  of  boards,  departments,  of- 
ficers, agents  and  persons  within  the  state,  ♦  •  ♦  designated  or  detailed 
under  authority  of  the  selective  service  law,  shall  be  under  the  direction  and 
supervision  of  the  Governor.'* 

By  section  28,  the  Governors  were  charged  with  the  organization 
of  the  legal  advisory  boards  throughout  their  states.  By  section  30, 
the  Governor — 

''shall  constitute  legal  advisory  boards  in  such  numbers  and  within  such  di:>- 
tricts  that  there  shall  be  convenient  to  every  registrant  who  is  to  appear 
before  a  local  or  district  board  within  the  state,  a  legal  advisory  board  to 
which  such  registrant  may  apply  for  all  necessary  advice  and  assistance  in 
preparing  claims,  questionnaires  or  any  other  papers  required  by  these  regula- 
tions to  be  submitted  by  a  registrant." 

The  Governor  was  authorized  to  nominate  for  appointment  by  the 
President  lawyers  to  be  permanent  members  of  such  boards  **to  take 
charge  of  this  work  within  each  such  district  and  to  be  held  responsible 
that  there  shall  always  be  a  competent  force  of  lawyers  or  laymen 
available  to  such  registrants  at  any  time  during  which  the  local  or 
district  boards  within  such  district  are  open  for  business" ;  also  to  call 
upon  the  members  of  the  bar  to  offer  their  services  to  such  legal  ad- 
visory boards  for  the  purpose  of  being  present  at  the  headquarters  of 
the  local  board  and  of  rendering  aid  and  advice  to  registrants.  "Such 
persons  shall  be  known  as  associate  members  and  no  formal  appoint- 
ment by  the  President  shall  be  necessary."  Section  45  declares  that 
legal  advisory  boards  have  been  provided  for ;  that  they  are  composed 
of  disinterested  lawyers,  with  associate  members  to  be  present  at  all 
times  during  which  local  boards  are  open  for  the  transaction  of  busi- 
ness, with  a  view  to  advising  and  assisting  registrants  to  make  full  and 
truthful  answers  to  the  questionnaire  and  to  aid  generally  in  the  just 
administration  of  the  law  and  regulations.  By  section  2  it  was  pro- 
vided that  certain  sections  and  parts  of  the  rules  and  regulations  should 
become  effective  at  noon  on  November  20,  1917,  and  thereupon  super- 
sede all  pre-existing  rules  and  regulations  relating  to  the  same  subject- 
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matter,  namely,  sections  9  to  13,  inclusive.  Enough  has  been  stated 
to  make  it  clear  that  section  10,  hereinbefore  quoted,  was  in  effect  on 
November  20,  1917,  and  therefore  obtained  at  the  time  that  the  oath 
described  in  the  indictment  herein  was  administered  to  the  defendant. 
By  section  91,  which  pertains  to  the  questionnaire,  grounds  for  ex- 
emption are  dealt  with ;  the  rule  directing  that  the  questionnaire  shall 
contain,  "as  an  integral  part  thereof,  affidavits  in  support  of  claims 
for  exemption  or  deferred  classification  in  certain  cases  hereinafter 
specified."    Among  the  definitions  we  find  this  provision: 

(k)  "The  term  'deferred  classification'  is  equivalent  to  discharge  or  exemp- 
tion from  draft,  whether  permanent,  temporary,  conditional  or  unconditional.** 

Our  attention  is  not  called  to  any  section  of  the  Selective  Draft 
Law  which  forbids  one  from  registering  in  one  locality  and  then  mak- 
ing affidavit  in  support  of  a  claim  for  exemption  in  another  place.  The 
whole  scheme  of  the  law  appears  to  have  been  to  facilitate  regist|:a- 
tion,  and  in  doing  so  to  allow  one  whose  duty  it  was  to  register  to  ful- 
fill his  obligation  at  the  place  he  happened  to  be  when  the  law  required 
the  duty  to  be  performed. 

Inasmuch  as  the  regulations  prescribed  by  the  President  for  the 
determination  of  the  status  of  a  registrant  require  a  showing  for  ex- 
emption to  be  made  by  affidavit,  and  inasmuch  as  the  r^^lations  have 
the  force  and  effect  of  law,  we  think  it  appears  that  the  person  who 
took  the  oath  was  authorized  by  law  to  administer  it. 

[2,3]  Defendant  urges  that  the  averment  that  the  defendant  well 
knew  that  the  woman  named  in  the  indictment  "was  not  at  that  time, 
nor  at  all,  his  wife,  nor  dependent  upon  his  labor  for  her  support," 
was  fatally  defective,  because  of  the  omission  of  an  averment  that 
the  wife  was  mainly  dependent  for  support  upon  the  labor  of  the  ac- 
cused. But,  as  the  charge  is  that  defendant  willfully  falsely  stated  in 
the  affidavit  that  he  had  a  wife  dependent  upon  his  labor  for  support, 
whereas  he  well  knew  that  the  woman  named  was  not  then,  or  at  all, 
his  wife,  and  dependent  upon  his  labor  for  her  support,  defendant  was 
sufficiently  informed  and  could  not  possibly  have  been  misled  or 
prejudiced.  The  materiality  of  the  false  statement  and  affidavit  is  too 
apparent  to  require  comment. 

It  is  said  that  the  United  States  District  Court  in  California  was 
without  jurisdiction,  because  the  indictment  shows  that  the  offense, 
if  any,  was  committed  in  the  state  of  Washington,  and  not  of  Cal- 
ifornia. The  fact  being  alleged  that  the  affidavit  involved  was  pre- 
pared and  sworn  to  in  San  Joaquin  county,  Cal.,  plainly  there  was 
jurisdiction  in  the  lower  court. 

This  disposes  of  the  principal  points  urged.  We  have  considered 
the  others  argued  in  the  brief,  and  find  none  well  foimded. 

The  judgment  is  affirmed. 


WHITESIDE  V.  UNITED  STATES  J613 

(257  F^  509) 

WHITESIDE  ▼.  tINITED  STATES. 

(Olrcolt  CJourt  of  Appeals,  Ninth  Circuit.    May  5,  1919.) 

No.  3263. 

!•  Pebjtjbt  ^=»9(2) — False  Affidavit  to  Selective  Sebvice  Qubstionnaibe 

— AUTHOBIZATION  OF  OaTH. 

Under  Selective  Service  Regulations  1917,  {{  91,  94,  95,  a  registrant  who 
swore  to  the  affidavit  verifying  his  questionnaire,  which  falsely  stated 
that  he  had  a  wife  dependent  on  him  for  support,  committed  perjury,  de- 
spite his  claim  that  there  is  no  statute  authorizing  such  an  oath,  and  no 
authorization  hy  the  regulations. 
2.  Pebjubt  ^=»19(2) — Indictment — Identity  of  Pebson  Ghabged. 

Indictment  for  perjury  by  having  sworn  falsely  that  defendant,  a  reg- 
istrant under  the  Selective  Service  Act  (Comp.  St.  1918,  §  2044a  et  seq.), 
had  a  wife  dependent  on  him  for  support,  held  sufficient  in  its  charge  that 
defendant  was  the  person  who  subscribed  and  took  the  affidavit. 

In  Error  to  the  District  G)urt  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

William  Lloyd  Whiteside  was  convicted  of  perjury  by  making  a  false 
affidavit,  under  the  selective  service  draft,  that  he  had  a  wife  depend- 
ent on  him  for  support,  and  brings  error.    Affirmed. 

George  D.  Collins,  Jr.,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
Annette  Abbott  Adams,  U.  S.  Atty.,  and  Chauncey  F.  Tramutolo, 
Asst.  U.  S.  Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Whiteside  was  indicted  for  having  violated 
the  perjury  statute  of  the  United  States.  Section  125  of  the  Criminal 
Code  (Act  March  4,  1909,  c.  321,  35  Stat.  1111  [Comp.  St.  §  10295]). 
As  the  statute  has  been  quoted  in  our  opinion  in  Hardwick  v.  United 
States,  257  Fed.  505, 168  C.  C.  A.  513,.  it  need  not  be  set  forth  in  full: 

It  is  charged  that  on  January  7,  1918,  at  San  Francisco,  Cal.,  defend- 
ant, who  had  been  duly  registered  under  Act  May  18,  1917,  c.  15,  40 
Stat.  76  (Comp.  St.  1918,  §  2044a  et  seq.),  entitled  "An  act  to  authorize 
the  President  to  increase  temporarily  the  military  establishment  of  the 
United  States,"  was  subject  to  military  service,  the  serial  number  of 
the  registration  card  of  the  defendant  having  been  drawn  at  Washing- 
ton, D.  C. ;  that  defendant  on  the  day  mentioned  filed  with  the  local 
board  for  division  No.  10,  San  Francisco,  in  support  of  a  claim  for  ex- 
emption and  discharge  from  selective  draft  and  with  the  intent  of  de- 
ceiving the  officers  of  the  local  board  and  fraudulently  endeavoring 
to  obtain  allowance  of  his  application  for  exemption  on  the  ground 
that  he  had  a  wife  dependent  upon  his  labor  for  support,  a  certain 
affidavit;  that  the  affidavit  was  subscribed  and  sworn  to  before  Wil- 
liam Klein,  associate  member  of  the  legal  advisory  board  of  San  Fran- 
cisco, an  officer  authorized  by  law  to  administer  oaths,  and  that  the  said 
William  Klein,  as  such  associate  member,  administered  the  oath  to  de- 
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fendant;  that  it  was  material  and  necessary  to  set  forth  whether  de- 
fendant had  any  person  dependent  upon  his  labor  for  support,  and  that 
defendant,  having  taken  the  oath  to  testify  truly  as  to  all  matters  refer- 
red to  in  the  affidavit,  did  willfully,  feloniously,  and  falsely,  knowingly 
and  contrary  to  the  oath,  state  in  substance  and  effect  that  he  did  have  a 
wife,  named  Gertie  J.  Whiteside,  dependent  upon  his  labor  for  support, 
whereas,  in  truth  and  in  fact,  defendant  at  that  time  and  place  then  and 
there  well  knew  that  the  said  Gertie  J.  Whiteside  was  not  then  his  wife, 
and  was  not  dependent  upon  the  labor  of  defendant  for  support ;  and 
that  said  false  statement  was  and  is  a  material  matter  and  a  material 
part  of  the  affidavit.  No  question  of  the  sufficiency  of  the  indictment 
was  raised  in  the  District  Court. 

Defendant  was  tried  before  a  jury,  convicted,  and  sentenced  to  pris- 
on. By  writ  of  error  he  presents  the  question  whether  the  indictment 
charges  perjury. 

[1]  The  point  that  there  is  no  statute  authorizing  the  oath  referred 
to  in  the  indictment  and  no  authorization  by  the  Selective  Service  Reg- 
ulations is,  in  part,  covered  by  what  we  have  said  in  the  case  of  Hard- 
wick  V.  United  States,  257  Fed.  505,  168  C.  C.  A.  513.  That  an  affida- 
vit was  required  from  the  registrant,  who  claimed  exemption  or  dis- 
charge, cannot  be  well  disputed.  The  registrant  was  obliged  to  file  a 
questionnaire,  of  which  the  affidavit  was  an  integral  part.  The  regula- 
tions are  that  the  questionnaire — 

"shall  also  contain,  as  an  integral  part  thereof,  affidavits  in  support  of  claims 
for  exemption  or  deferred  classification  in  certain  cases  hereinafter  specified." 
Sections  91,  94,  and  95,  Selective  Service  Regulations  1917. 

[2]  It  is  said  that  it  does  not  appear  who  subscribed  to  the  affidavit 
taken  by  the  defendant.  But  it  is  alleged  that  the  affidavit  was  sub- 
scribed and  sworn  to,  and  that  the  associate  member  of  the  legal  ad- 
visory board  administered  the  oath  to  the  defendant,  and  that  in  the 
affidavit  hereinbefore  referred  to  defendant,  having  taken  the  oath  to 
testify  to  matters  referred  to  in  the  affidavit,  falsely  and  knowingly 
stated,  in  effect,  that  he  had  a  wife  who  was  dependent  upon  his  labor 
for  support.  This  makes  it  perfectly  clear  that  the  defendant  was  the 
person  charged  with  having  subscribed  and  taken  the  affidavit. 

We  are  satisfied  that  the  defendant  was  legally  charged  with  perjury 
and  that  the  judgment  against  him  cannot  be  disturbed.  Noah  v.  Unit- 
ed States,  128  Fed.  270,  62  C.  C.  A.  618. 

Affirmed. 
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ALASKA  ANTHBAOITE  R.  GO.  T.  MOLLER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  5,  1910.) 

No.  3265. 

1.  CONTINUANCK  ^S»26(4) — ABSENCE  OP  WITNESS — DILIGENCE — DlSCBETION  OF 

CouKT — Statute. 

In  a  railroad  servant's  action  for  Injuries,  denial  of  the  road's  motion 
for  continuance  to  enable  it  to  secure  the  testimony  of  a  witness,  whom  a 
counter  affidavit  showed  to  be  an  employ^  of  defendant  company,  held 
within  the  discretion  of  the  court,  under  Comp.  Laws  Alaska  1913,  §  1001, 
in  view  of  showing  as  to  diligence. 

2.  Tbial    ^=:»253(4) — Instrtk3tionb — Assumption    op    Risk — Contributokt 
Negligence— Ignoring  Issues. 

In  a  railroad  servant's  action  for  injuries,  the  road's  requested  instruc- 
tions on  assumption  of  risk  and  contributory  negligence  held  properly  re- 
fused, as  not  fitting  the  case,  but  ignoring  an  allegation  of  the  complaint. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska;  Fred  M.  Brown,  Judge. 

Action  by  Arnold  Moller  against  the  Alaska  Anthracite  Railroad 
Company.  To  review  a  judgment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

R.  M.  Jones,  of  Seattle,  Wash.,  Lyons  &  Ritchie,  of  Valdez,  Alaska, 
and  Lyons  &  Orton,  of  Seattle,  Wash.,  for  plaintiff  in  error. 

Donohoe  &  Dimond,  of  Valdez,  Alaska,  and  R.  F.  Lewis,  of  San 
Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  defendant  in  error,  Moller,  a  laborer 
with  a  track-laying  gang,  was  injured  while  returning  from  work  up- 
on a  work  train  belonging  to  the  railroad  company.  The  car  upon 
which  Moller  rode  was  a  **home-made  affair,"  of  light  weight,  and  with 
a  standard  flat  car  behind  was  being  pushed  by  the  engine.  The  track 
was  new;  the  rails  having  been  laid  but  a  week  before,  without  ar- 
tificial grade.  The  train  was  running  about  20  miles  an  hour.  There 
was  a  sag,  and  as  the  car  was  pushed  up  it  jumped  the  track,  the 
cars  piled  up,  and  Moller  was  hurt.  The  defendant  corporation  de- 
nied allegations  of  excessive  speed,  denied  any  negligence,  and  pleaded 
asstmiption  of  risk  and  contributory  negligence.  Defendant  rested 
upon  a  motion  for  nonsuit.  The  motion  was  overruled,  the  jury  was 
instructed,  and  verdict  rendered  for  plaintiff.  Writ  of  error  was 
brought. 

[1]  The  railroad  company  contends  that  the  court  erred  in  denying 
its  motion  for  a  postponement  of  the  trial  of  the  case.  Our  inquiry  is 
solely  whether  or  not  there  was  an  abuse  of  judicial  discretion.  The 
affidavit  with  the  motion  for  a  continuance  was  made  on  May  27,  1918, 
by  one  of  the  attorneys  for  the  railroad  company.  It  set  forth  that  since 
the  institution  of  the  action,  December,  1917,  none  of  the  officers  of 
the  company  had  been  in  Alaska ;  that  affiant  was  informed  by  Mr.  Ly- 
ons, his  co-counsel  in  Seattle,  that  since  January,  1918,  all  of  the  offi- 
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cers  of  the  company  had  been  in  Washington,  D.  C,  on  important  busi- 
ness for  the  corporation ;  that  when  the  case  was  brought  to  issue  in 
April,  1918,  "or  shortly  before  that  date,"  affiant  informed  his  co- 
counsel  in  Seattle  by  letter  that  the  case  would  probably  be  set  for 
trial  late  in  May,  and  that  it  would  be  "necessary  for  defendant  to  be 
ready  for  trial  before  the  end  of  that  month" ;  that  affiant  was  informed 
by  letter  and  cablegrams  from  his  co-counsel  at  Seattle  that  he  had 
been  diligently  "trying  to  secure  testimony  in  behalf  of  defendant  for 
the  past  two  months,"  but  that  because  of  the  absence  of  the  officers  of 
the  company  from  Seattle  "said  Lyons  was  unable  to  learn  until  a 
few  days  ago  what  witnesses  and  evidence  defendant  would  produce  in 
its  behalf" ;  that  this  information  came  partly  in  a  letter  received  from 
said  Lyons  on  May  23,  1918,  and  partly  in  a  cable  message  received  on 
May  25,  1918 ;  that  said  cable  message  stated  that  affidavits  for  a  con- 
tinuance would  be  made  "to-day"  at  Seattle ;  that,  so  far  as  affiant  had 
information,  the  substance  of  the  testimony  contained  in  the  affidavits 
would  be  as  follows :  That  one  Nelson,  in  charge  of  construction  work 
for  the  railroad  company  by  virtue  of  a  contract  with  defendant,  would, 
if  sworn,  testify  that  he  was  in  charge  of  construction  in  the  sum- 
mer of  1917;  tfiat  he  employed  all  laborers  and  had  a  ihonthly  set- 
tlement with  the  company,  his  own  compensation  being  7^  per  cent,  of 
his  expenditures ;  that  the  foreman  (Palmer)  named  in  plaintiff's  com- 
plaint was  employed  by  him  and  imder  his  direction,  and  was  not 
employed  by  the  railroad  company,  or  subject  to  its  orders;  that 
there  was  a  standing  order  to  all  employes  not  to  ride  upon  the  car 
upon  which  plaintiff  was  riding  when  he  was  injured;  that  the  fore- 
man. Palmer,  would  testify  that  there  was  such  a  standing  order  to 
employes,  and  that  it  was  well  understood  by  the  men ;  that  upon  the 
evening  of  the  accident  the  men  could  have  ridden  on  the  standard 
flat  car,  as  they  were  ordered  to  do;  that  to  the  best  of  his  knowledge 
and  belief  affiant's  co-counsel  was  unable  until  very  recently  to  find 
and  talk  to  said  Nelson,  the  foreman ;  and  that  to  the  best  of  affiant's 
knowledge  and  belief  Lyons  had  not  been  able  to  locate  Palmer, 
the  foreman. 

The  action  was  instituted  December  12,  1917;  summons  was  served 
upon  defendant's  agent  in  Alaska  January  10,  1918;  defendant  filed 
a  motion  on  February  9,  1918;  the  motion  was  denied  March  15th,  and 
answer  was  filed  April  13th;  reply  was  served  on  April  17th;  on  May 
1st  the  court  set  the  trial  for  May  17th,  upon  which  day  the  motion  for 
continuance  and  the  affidavit  in  support  thereof  were  filed. 

The  plaintiflF  below  resisted  the  motion  for  a  continuance,  and  hi? 
counsel  by  affidavit  set  forth  that,  when  the  motion  to  strike  from  the 
plaintiff's  complaint  was  heard,  plaintiff's  attorneys  announced  in  open 
court  that  they  would  earnestly  urge  and  insist  upon  a  trial  at  the  first 
jury  term  of  the  court;  that  plaintiff,  since  his  injury,  had  been  con- 
fined in  a  hospital  at  Cordova,  Alaska ;  that  he  was  "entirely  without 
means  and  unable  to  perform  any  kind  of  labor  by  which  he  could  earn 
a  livelihood" ;  that  he  had  made  a  journey  from  Cordova  to  Valdez, 
bringing  witnesses  in  support  of  his  case ;  that  he  was  ready  to  pro- 
ceed with  the  trial,  and  that  to  continue  the  case  over  the  term  would 
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practically  be  a  denial  of  justice,  as  he  would  be  unable  again  to  as- 
semble his  witnesses  at  the  next  jury  term  of  the  court;  that  by  a 
motion  filed  on  April  18,  1918,  plaintiff  had  sought  to  require  defend- 
ant to  furnish  plaintiff  inspection  of  the  contract  alleged  to  have  been 
entered  into  between  Nelson  and  the  defendant  railroad  ccwnpany  for 
the  construction  of  the  railroad;  that  the  court  ordered  production  for 
inspection  before  May  15th,  but  that  after  that  date  one  of  the  counsel 
for  the  defendant  company  notified  counsel  for  plaintiff  that  defendant 
did  not  have  such  a  contract,  and  that  therefore  such  inspection  could 
not  be  had ;  that  the  only  contract  between  Nelson  and  the  company, 
pertaining  to  the  employment  of  Nelson  for  construction,  was  contained 
in  the  minutes  of  a  meeting  of  the  board  of  trustees  of  the  railroad  com- 
pany held  May  9,  1918,  but  that  an  examination  of  said  minutes  dis- 
closed that  Nelson  was  employed  by  defendant  and  was  receiving  a  sal- 
ary, and  that  his  duties  were  supervising  and  directing  construction 
of  the  railroad. 

Section  1001,  Compiled  Laws  of  the  Territory  of  Alaska  1913,  pro- 
vides as  follows : 

"A  motion  to  postpone  a  trial  on  the  ground  of  absence  of  evidence  shaU 
only  be  made  upon  affldavlt  lowing  the  materiality  of  the  evidence  expected 
to  be  obtained,  and  a  statement  of  facts  showing  that  due  diligence  has  been 
used  to  procure  it,  and  also  the  name  and  residence  of  the  witness  or  wit- 
nesses." 

We  think  plaintiff  in  error  has  failed  to  show  diligence  used  to  pro- 
cure the  attendance  of  Nelson  as  a  witness.  The  showing  is  rather  to 
the  contrary,  for  the  affidavit  of  counsel  for  defendant  is  that  his  co- 
counsel,  Mr.  Lyons,  "was  unable  until  very  recently  to  find  and  talk 
to  said  George  W.  Nelson.*'  Exactly  what  counsel  meant  by  "very 
recently'*  is  not  disclosed;  but  apparently  there  was  ample  time  be- 
tween the  date  that  the  court  set  the  case  for  trial  and  the  date  of  the 
calling  of  the  case  for  trial  in  which  counsel  could  have  procured  the 
testimony  of  Nelson,  or  obtained  an  affidavit  stating  precisely  what  he 
would  swear  to  if  called  to  testify.  Furthermore,  there  was  the  coun- 
ter affidavit.  The  minute  book  of  the  company  showed  that  Nelson  was 
an  employe  of  the  defendant  company  and  was  receiving  a  salary. 

With  respect  to  evidence  by  Palmer  in  the  affidavit  in  support  of  the 
motion  for  continuance,  counsel  does  not  assume  to  say  that  Palmer 
would  be  present  to  testify  if  the  trial  were  postponed.  There  was 
no  showing  of  eflFort,  much  less  diligent  effort,  to  find  Palmer  in  or- 
der that  his  evidence  might  be  had.  The  motion  presented  a  matter 
for  the  exercise  of  judicial  discretion,  and  no  sound  reason  is  given  for 
interference  with  the  decision  rendered. 

[2]  It  is  urged  that  the  court  erred  in  refusing  a  requested  instruc- 
tion, stating  substantially  that  the  plaintiff  knew  the  condition  of  the 
roadbed,  or  should  have  known  it  by  observation,  and  that  he  took 
whatever  risk  was  involved  in  riding  upon  the  train  upon  which  he  was 
injured,  and  in  refusing  a  request  that,  if  it  were  more  dangerous  for 
Moller  to  ride  on  the  front  of  the  car  at  the  head  of  the  train  than  up- 
on the  standard  car,  he  was  guilty  of  contributory  negligence  in  rid- 
ing where  he  was.    Counsel  for  plaintiff  in  error,  in  commenting  upon 
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the  issues  of  assumption  of  risk  and  contributory  negligence,  say  that 
the  court's  instructions  were  "a  fair  statement  of  the  law,  but  not  so 
explicitly  worded  to  fit  the  facts  of  the  case."  Surely,  however,  the 
requests  did  not  fit  the  case,  for  they  wholly  ignored  the  important  al- 
legation of  the  plaintiff's  complaint,  which  charged  negligence  on  the 
part  of  defendant  in  driving  the  train  and  car  on  which  the  plaintiff  was 
riding  over  the  defective  railroad  track  at  an  unusually  high  rate  of 
speed,  as  well  as  the  uncontradicted  evidence  in  support  of  this  allega- 
tion. 

We  find  no  error  in  the  action  of  the  court.  Rio  Grande  Western 
Railroad  Co.  v.  Leak,  163  U.  S.  280,  16  Sup.  Ct.  1020,  41  L.  Ed.  160; 
Seaboard  Line  v.  Horton,  233  U.  S.  492,  34  Sup.  Ct.  635,  58  L.  Ed. 
1062,  L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475.  Upon  a  careful  exam- 
ination of  the  record,  we  find  that  the  case  was  one  for  submission  to 
the  jury,  and  that  there  was  no  error  of  law  against  the  rights  of  the 
plaintiff  in  error. 

The  judgment  is  affirmed. 
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CENTRAL  STATE  BANK  ▼.  McFARUN. 

In  re  B.  A.  LOCKWOOD  GRAIN  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  7,  1919.) 

No.  5051. 

1.  Warehousemen  ^=>15(2) — Transfeb  of  Wabehouse  Receipts— Rights  of 

Indorses. 

The  indorsement  of  warehouse  certificates  for  grain  to  a  bank  as  se- 
curity transfers  to  the  bank  the  legal  title  to  the  grain  represented  thereby. 

2.  Warehousemen  ^=>20 — Conduct  of  Business— Mixing  of  Grain. 

Under  Code  Supp.  Iowa  1918,  {§  3138a23,  3138a24,  a  warehouseman 
may  mingle  grain  or  products  covered  by  outstanding  warehouse  receipts 
with  other  grain  or  products  of  like  grade,  whether  owned  by  the  ware- 
houseman or  other  parties,  and  it  will  not  constitute  conversion  or  con- 
fusion of  goods. 

3.  Warehousemen  ^=s>25(7) — Issuance  of  Warehouse  Receipts — Conversion. 

The  grinding  of  wheat  covered  by  warehouse  receipts  held  by  a  bank 
by  the  warehouseman,  which  also  operated  a  mill,  without  replacing  it 
with  other  wheat,  did  not  constitute  conversion,  so  long  as  the  products 
were  kept  on  hand;  but  their  sale,  leaving  insufficient  wheat  and  prod- 
ucts to  satisfy  the  certificates,  constituted  conversion  to  the  extent  of 
the  deficiency. 

4.  Bankruptcy  ^=s>340 — ^Adverse  Claim  to  Property — Wrongful  Sale  by 

Bankrupt — Tracing  Proceeds. 

Assuming  it  to  be  permissible  for  a  claimant  to  trace  personal  property 
wrongfully  sold  by  a  person  subsequently  becoming  a  bankrupt  into  ac- 
counts receivable  belonging  to  the  bankrupt,  such  tracing  must  be  specific 
and  the  identification  clear.  The  burden  of  proof  is  on  claimant,  and  a 
mere  showing  that  the  general  assets  of  bankrupt,  including  accounts  re- 
ceivable, have  been  increased  by  the  wrongful  sale,  is  not  sufficient. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  Iowa ;  Martin  J.  Wade,  Judge. 

In  the  matter  of  the  B.  A.  Lockwood  Grain  Company,  bankrupt ;  M. 
McFarlin,  trusteie.  The  Central  State  Bank  appeals  from  an  order 
denying  priority  to  its  claim.    Affirmed. 

Frank  T.  Jensen,  of  Des  Moines,  Iowa  (Charles  S.  Bradshaw,  of  Des 
Moines,  Iowa,  on  the  brief),  for  appellant. 

Charles  Hutchinson,  of  Des  Moines,  Iowa  (Oscar  Strauss  and  Clark, 
Byers  &  Hutchinson,  all  of  Des  Moines,  Iowa,  on  the  brief),  for  ap- 
pellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  This  is  an  appeal  from  a  judgment  which 
denied  the  bank's  petition  to  have  the  unpaid  balance  of  its  claim  against 
the  bankrupt  allowed  as  a  preferential  claim,  to  be  paid  out  of  the  pro- 
ceeds of  certain  accounts  receivable  belonging  to  the  bankrupt  and  col- 
lected by  the  trustee.    The  following  facts  appear : 

The  Shannon  &  Mott  Company  was  an  Iowa  corporation,  dealing  in 
grain  and  products,  owning  and  operating  a  mill  and  elevator  at  Des 
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Moines,  Iowa.  The  B.  A.  Lockwood  Grain  Company  was  also  an  Iowa 
corporation,  owning  and  operating  elevators  and  dealing  in  grain  and 
other  products  at  Des  Moines,  Iowa.  In  1911  the  Lockwood  Company 
bought  all  of  the  assets  of  the  Shannon  &  Mott  Company,  but  continued 
to  carry  on  the  milling  business  in  the  name  of  the  Shannon  &  Mott 
Company.  This  ownership  was,  however,  not  known  to  the  bank.  Be- 
tween January  26  and  April  21,  1914,  the  Shannon  &  Mott  Company 
issued  to  the  Lockwood  Company  certain  negotiable  warehouse  cer- 
tificates, and  the  Lockwood  Company  thereafter  indorsed  to  the  bank 
these  certificates  as  collateral  security  to  certain  promissory  notes, 
made  by  the  Lockwood  Company  to  the  bank,  and  bearing  even  dates 
with  the  indorsements  of  the  certificates  respectively.  The  form  of 
the  warehouse  certificate  is  as  follows : 

"Shannon  &  Mott  CJompany,  Des  Moines,  Iowa. 
"Grain  Storage  Certificate  No.  6. 

*This  certificate  is  to  certify  that  the  Shannon  &  Mott  Ck)^  a  corporation 
whose  address  is  the  city  of  Des  Moines,  Iowa,  having  complied  with  chapter 
10,  title  15,  of  the  Code  of  Iowa  of  1897,  by  executing  the  declaration  re- 
quired in  such  cases  by  said  statutes  and  causing  the  same  to  be  filed  in  the 
office  of  the  recorder  of  deeds  and  duly  recorded,  as  shown  on  the  back  of 
this  certificate,  which  is  made  a  part  hereof,  for  value  received,  in  hand  paid 
by  B.  A.  Lockwood  Grain  Co.,  of  the  city  of  Des  Moines,  Iowa,  do  hereby  seU 
and  convey,  assign  and  transfer,  unto  the  said  B.  A.  Lockwood  Grain  Co. 
thirty-five  hundred  bushels  of  wheat  and  products  stored  in  the  buildings  and 
structures  hereinafter  described  at  the  several  places  hereinafter  named,  as 
follows: 

"In  said  Shannon  &  Mott  Co.*s  iron-covered  cribbing  and  frame  elevator 
building,  anct  frame  iron-covered  warehouse  situated  on  their  property  at 
15th  and  Mulberry  streets,  Des  Moines,  Iowa,  and  attached  to  and  adjoining 
their  mill  building  proper,  to  be  delivered  to  the  said  B.  A.  Lockwood  Grain 
Co.,  or  their  order,  upon  presentation  and  surrender  of  this  certificate. 

"Signed  and  executed  at  its  office  in  the  city  of  Des  Moines,  Iowa,  in  pur- 
suance with  the  provisions  of  the  above  named  statute. 

"Dated  this  26th  day  of  January,  1914. 

"[Signed]    Shannon  &  Mott  Company, 

"By  W.  A.  Applegate,  Sec." 

Six  warehouse  certificates,  of  similar  form  and  purporting  to  cover 
19,000  bushels  of  wheat  and  products,  were  indorsed  by  the  Lockwood 
Company  to  the  bank  between  June  5  and  August  15  as  collateral  to 
notes  amounting  to  $15,000.  Other  similar  certificates,  covering  com, 
are  not  here  involved.  The  Lockwood  Company  was  adjudicated  a 
bankrupt  August  24,  1914.  None  of  the  notes  had  been  paid.  From 
January  26,  1914,  the  Shannon  &  Mott  Company  had  continued  to  re- 
ceive into  its  elevators  and  warehouses  large  quantities  of  grain,  to 
manufacture  the  same  into  products,  and  to  sell  the  same. 

Subsequent  to  April  21,  1914,  there  was  never  as  much  as  19,000 
bushels  of  wheat  on  hand  at  any  one  time.  At  the  time  of  the  bank- 
ruptcy there  was  a  certain  quantity  of  wheat  and  products  on  hand. 
By  stipulation  between  the  bank  and  the  receiver,  this  wheat  and  the 
products  were  sold,  and  the  proceeds,  amounting  to  something  over 
$11,000,  turned  over  to  the  bank,  and  applied  upon  its  claim,  without 
prejudice  to  the  rights  of  either  party.  The  balance  of  the  bank's  claim 
is  approximately  $6,800. 
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Among  the  assets  of  the  bankrupt  were  certain  accounts  receivable, 
arising  from  mill  products  sold.  The  trustee  collected  approximately 
$8,700  of  these  accounts,  and  the  bank  petitioned  that  the  balance  of 
its  claim  be  paid  out  of  these  proceeds,  in  preference  to  the  claims  of 
other  creditors.  The  court  below  denied  the  bank's  petition,  but  held 
the  claim  should  be  allowed  as  a  general  claim.  It  is  admitted  that 
19,000  bushels  of  wheat,  if  on  hand  at  the  time  of  the  bankruptcy, 
would  have  been  more  than  sufficient  to  pay  the  bank's  claim. 

The  issue  is  stated  by  the  appellant  bank  as  follows : 

"The  correctness  of  the  claim  against  the  estate  is  not  disputed,  and  the 
issue  is  whether  or  not  there  has  been  a  proper  tracing  of  trust  funds." 

The  appellee  takes  the  same  position. 

The  acquiring  by  the  bank  of  the  warehouse  certificates  involved  sev- 
eral distinct  transactions.  These  several  transactions  began,  so  far  as 
the  bank  was  concerned,  on  the  dates  when  the  warehouse  certificates 
were  indorsed  by  the  Lockwood  Company  to  the  bank.  The  issuance 
of  warehouse  receipts  by  Shannon  &  Mott  Company  to  the  Lockwood 
Company  was  a  mere  bookkeeping  transaction,  inasmuch  as  the  Lock- 
wood  Company  owned  all  of  the  assets  of  the  Shannon  &  Mott  Com- 
pany, and  was  in  reality  rimning  the  business  of  that  company.  The 
Lockwood  Company,  therefore,  stands  in  the  transactions  with  the 
bank  as  the  warehouseman  dealing  directly  with  the  bank. 

[  1  ]  The  indorsement  of  the  warehouse  certificates  to  the  bank  trans- 
ferred the  legal  title  to  the  wheat  and  products  which  they  represented. 
The  warehouse  certificates  so  read,  the  statutes  of  Iowa  so  provide, 
and  such  is  the  general  law  in  the  absence  of  statute.  Section  3138a41, 
1913  Supp.  to  Code  of  Iowa ;  Gibson  v.  Stevens,  8  How.  383,  12  %. 
Ed.  1123;  Dale  v.  Pattison,  234  U.  S.  399,  34  Sup.  Ct.  785,  58  L.  Ed. 
1370,  52  L.  R.  A.  (N.  S.)  754.  This  title  thus  vested  in  the  bank, 
though  liable  to  be  divested  by  the  payment  of  the  notes,  was  neverthe- 
less a  legal  title,  and  not  a  lien.  The  certificates  cover  wheat  and  prod- 
ucts. Appellant  bank  claims  that  this  was  legal  under  the  Iowa  stat- 
utes, and  we  shall  assume,  without  deciding,  that  this  is  so.  No  spe- 
cific proportion  between  wheat  and  products  is  mentioned. 

[2]  Under  the  statute  of  Iowa  the  warehouseman  had  the  right  to 
mingle  the  wheat  and  products  thus  belonging  to  the  bank  with  other 
wheat  and  products  of  like  grade,  whether  belonging  to  the  warehouse- 
man or  to  third  parties.  This  did  not  constitute  conversion,  nor  con- 
fusion of  goods.  Sections  3138a23,  3138a24,  1913  Supp.  to  Code  of 
Iowa ;   Sexton  v.  Graham,  53  Iowa,  181,  4  N.  W.  1090. 

[3]  The  bank  knew  that  the  Shannon  &  Mott  Company  was  con- 
stantly grinding  the  wheat  into  products.  We  conclude,  therefore,  that 
the  mere  grinding  of  the  bank's  wheat,  without  replacing  it  with  other 
wheat,  but  still  keeping  the  products  on  hand,  would  not  have  been  a 
conversion. 

But  the  grinding  of  wheat  into  products  and  selling  of  those  prod- 
ucts down  to  a  point  where  there  was  not  sufficient  wheat  plus  prod- 
ucts left  on  hand  to  satisfy  the  bank's  certificates  constituted  conver- 
sion to  the  extent  of  the  deficiency.  Such  conversion  would  give  rise 
to  an  action  for  damages.    A  further  result  might  also  follow.    The 
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products  so  sold  being  made  up  in  whole  or  in  part  of  wheat  belong- 
ing to  the  bank,  there  might  arise,  in  the  absence  of  countervailing 
circumstances,  a  constructive  trust  attaching  to  the  accoimts  payable  by 
the  purchaser. 

[4]  Bearing  in  mind  the  foregoing,  let  us  examine  the  several  trans- 
actions between  the  Lockwood  Company  and  the  bank.  On  June  5, 
1914,  the  Lockwood  Company  transferred  to  the  bank  warehouse  cer- 
tificate No.  7,  for  3,500  bushels  of  wheat  and  products.  As  the  tables 
of  figures  in  evidence  show  that  it  was  not  impossible  that  this  amount 
of  wheat  and  products  was  on  hand  at  the  time,  and  as  there  is  a  pre- 
sumption that  the  Lockwood  Company,  carrying  on  the  business  and 
being  in  fact  the  warehouseman,  would  not  negotiate  the  certificate, 
unless  that  amount  of  wheat  and  products  was  on  hand,  it  may  be 
taken  for  granted  that  the  certificate  represented  existing  wheat  and 
products.  On  July  1,  however,  there  was  on  hand  but  1,900  bushels 
of  wheat,  so  that  at  least  1,600  bushels  of  certificate  No.  7  must  be 
traced  into  products  which  were  on  hand  June  5,  1914,  or  manufactur- 
ed subsequent  thereto,  or  into  the  accounts  resulting  therefrom.  The 
bank  cannot  claim  ownership  in  1,600  bushels  of  wheat  subsequently 
put  in,  merely  because  this  amount  of  wheat  had  possibly  been  on  hand 
June  5,  and  had  beeir  ground  into  products.  The  certificate  covered 
wheat  and  products  indiflferently.  The  1,900  bushels  of  wheat  remain- 
ing on  hand  July  1,  1914,  can  permissibly  be  traced  into  the  3,332 
bushels  on  hand  August  24,  1914. 

By  this  analysis  and  similar  analyses  of  the  other  several  transac- 
tions relating  to  the  remaining  warehouse  certificates,  it  appears  that 
the  only  accounts  which  can  be  properly  looked  to,  so  far  as  certificate 
No.  7  IS  concerned,  as  possibly  originating  from  the  bank's  products, 
are  those  accounts  originating  subsequent  to  June  5,  1914;  as  to  cer- 
tificate No.  10,  subsequent  to  July  14,  1914;  as  to  certificate  No.  11. 
subsequent  to  July  21,  1914;  as  to  certificate  No.  6,  subsequent  to 
July  25,  1914;  as  to  certificate  No.  8,  subsequent  to  August  10,  1914; 
and  as  to  certificate  No.  9,  subsequent  to  August  15,  1914 — ^these  being 
the  respective  transfer  dates.  Furthermore,  in  each  instance  the  ac- 
count must  be  shown  to  have  originated  from  a  sale  of  products,  which 
left  less  wheat  and  products  on  hand  than  were  called  for  by  the  out- 
standing certificates. 

There  has  been  no  such  identification  of  the  accounts  going  to  make 
up  the  $8,700  now  in  the  hands  of  the  trustee.  The  utmost  that  appel- 
lant bank  can  claim  is  that  these  accounts  originated  subsequent  to  April 
21,  1914;  and  this  is  attempted  to  be  deduced  from  the  wording  of  an 
ambiguous  stipulation,  and  not  from  direct  evidence  bearing  upon  Ae 
matter.  It  is  claimed  by  the  appellee  that  the  record  shows  tihat  the 
accounts  represented  by  the  $8,700  are  identified  merely  as  originating 
subsequent  to  January  26,  1914.  There  is  no  presumption  that  the 
$8,700  represents  only  accounts  which  originated  during  the  periods 
heretofore  specified,  and  in  amounts  so  specified  as  to  the  particular 
periods,  nor  that  any  of  said  accounts  originated  at  any  particular  time. 
The  burden  of  proof  rests  upon  the  bank.  Schuyler  v.  Littlefield,  232 
U.  S.  707,  34  Sup.  Ct.  466,  58  L.  Ed.  806.    And  the  proof  must  be 
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clear.  Empire  State  Surety  Co.  v.  Carroll  Co.,  194  Fed.  593,  114  C 
C.  A.  435 ;  State  Bank  v.  Alva  Bank,  232  Fed.  847,  147  C.  C.  A.  41 ; 
Zenor  v.  McFarlin,  238  Fed.  721,  151  C.  C.  A.  571. 

Furthermore,  the  presumption  which  the  parties  seem  to  have  con- 
ceded attached  to  the  wheat  and  products  on  hand  August  24,  that  they 
were  either  the  identical  wheat  and  products  covered  by  the  bank's 
certificates,  or  wheat  and  products  which  had  been  set  aside  by  the 
bankrupt  to  replace  wheat  and  products  which  had  unquestionably  be- 
longed to  the  bank,  cannot,  in  our  judgment,  apply  to  the  accounts  re- 
ceivable. Such  presumption  as  to  the  wheat  and  products  on  hand 
August  24  rests  upon  a  supposed  intention  on  the  part  of  the  bank- 
rupt to  replace  and  keep  intact  trust  property,  even  after  it  had  been 
once  wrongfully  used,  coupled  with  the  fact  that  such  substituted  prop- 
erty of  the  same  kind  is  found  remaining  in  the  bankrupt's  possession. 
But  these  accounts  receivable  were  not  fungibles.  Each  account  had 
a  definite  origin,  at  a  definite  date,  and  was  for  definite  products  sold, 
and  had  behind  it  a  definite  individual  credit.  The  bankrupt  could  not 
legally  substitute  in  place  of  an  account  to  which  a  constructive  trust 
had  attached  another  account ;  therefore  no  such  intention  on  its  part 
will  be  presumed. 

The  theory  of  the  bank  seems  to  be  that  during  the  period  after  April 
21,  1914,  the  bank  owned  all  the  wheat  on  hand  and  which  afterwards 
came  in,  all  the  products  made  from  said  wheat,  all  the  accounts  orig- 
inating from  sales  of  said  products,  or  that  its  ownership  first  attached 
to  19,000  bushels  of  wheat ;  next,  attached  to  the  products  and  result- 
ing accounts  derived  from  said  wheat ;  next,  on  the  coming  in  of  more 
wheat,  the  ownership  shifted  from  the  accounts  and  the  products,  and 
attached  itself  again  to  the  new  wheat ;  and  so  on,  as  wheat  was  trans- 
ferred into  products  and  acccounts,  and  other  new  wheat  brought  in. 

Both  forms  of  this  theory  are  dependent  upon  the  doctrine  that  a 
claimant  whose  property  has  helped  to  swell  the  general  assets  of  a 
party  subsequently  becoming  bankrupt,  has  a  prior  right  in  those  gen- 
eral assets  without  specific  identification  or  tracing  of  the  claimant's 
property.  That  doctrine  has  been  expressly  repudiated  by  this  court. 
Empire  State  Surety  Co.  v.  Carroll  Co.,  194  Fed.  593, 114  C.  C.  A.  435 ; 
Macy  V.  Roedenbeck,  227  Fed.  346,  142  C.  C.  A.  42,  L.  R.  A.  1916C, 
12 ;  State  Bank  v.  Alva  Bank,  232  Fed.  847,  147  C.  C.  A.  41 ;  Zenor 
V.  McFariin,  238  Fed.  721,  151  C.  C.  A.  571. 

The  conclusion  reached  by  the  trial  court  was  right,  and  the  judg- 
ment is  affirmed. 
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(257  Fed.  540) 

MOORB  et  aL  t.  SIMMS. 

(Circuit  CJourt  <rf  Appeals,  Sixth  (51rcult    November  12,  1918.) 

No.  8174. 

1.  Bankbuptct  ^s»328 — Pboof  of  (Xaims— TncB. 

Under  Bankruptcy  Act,  §  57n  (Ck)mp.  St  {  9641),  dalms  shall  not  be 
proved  subsequent  to  one  year  after  adjudication  In  bankruptcy,  except 
where  claims  are  liquidated  by  litigation  and  final  Judgmait  is  rendered 
within  30  days  before  or  after  expiration  of  the  time,  when  they  may  be 
proved,  if  filed  within  60  days  after  rendition  of  the  Judgment. 

2.  Bankbuptct  «=>328— Time  fob  Fiunq  Cu^jmb — **IiiQUiDATioif  by  Litiga- 

tion.*' 

Claim  sought  to  be  proved  against  a  bankrupt's  estate  by  his  coguaran- 
tors,  who  with  him  agreed  to  pay  to  banks  all  money  advanced  for  a  cer- 
tain company,  held  not  ''liquidated  by  litigation,"  within  Bankruptcy  Act, 
{  57n  (Comp.  St.  §  9641),  extending  the  time  for  filing  of  claims  so  liqui- 
dated ;   the  bankrupt  not  having  been  a  party  to  suits  by  a  bank. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Liquidated  by  Litigation.] 

3.  Bankbuptct  ^=»331 — Pboof  of  Claim  bt  Coquabantobs — STATtmL 

Where  a  bank  had  the  right  to  prove  its  claim  against  a  bankrupt,  who 
had  signed  a  guaranty  of  repayment  to  it  of  moneys  advanced  to  a  com- 
pany, the  bankrupt's  coguarantors  had  the  right,  imder  Bankruptcy  Act, 
§  571  (Comp.  St.  §  9641),  to  prove  the  bank's  claim  In  case  the  latter  failed 
to  do  so,  and  whether  the  indebtedness  was  then  due  or  not 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Kentucky ;  Walter  Evans,  Judge. 

In  Bankruptcy.  Petitions  by  Thomas  Moore  and  others  for  per- 
mission to  file  and  prove  claims  against  the  bankrupt  estate  of  R.  H. 
Edelen,  opposed  by  Ben  F.  Simms,  trustee,  etc.  From  judgment  the 
claims  were  not  provable  (248  Fed.  580),  petitioners  appeal.    Affirmed. 

Augustus  E.  Willson,  of  Louisville,  Ky.,  for  appellants. 
J.  V.  Norman  and  John  S.  McElroy,  both  of  Louisville,  Ky.,  for  ap- 
pellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

McCALL,  District  Judge.  This  is  an  appeal  from  a  judgment  of 
the  District  Court.  The  question  for  decision  is  whether  the  peti- 
tioners should  have  been  permitted  to  file  and  prove  their  claims 
against  the  bankrupt  estate  of  R.  H.  Edelen.  The  court  below  adjudg- 
ed that  the  claims  were  not  provable,  since  they  were  not  filed  with 
the  trustee  within  the  time  prescribed  by  section  57n,  Bankruptcy  Act 
of  1898  (Act  July  1,  1898,  c.  541,  30  Stat.  560  [Comp.  St.  §  9641]). 

The  material  facts  are  undisputed,  and  are  in  substance  as  follows : 
The  claimants  and  the  bankrupt  on  March  7,  1912,  by  a  written  instru- 
ment guaranteed  and  agreed  to  pay  to  certain  banks  all  sums  of  money 
advanced  by  the  banks  to  or  paid  by  them  for  Distillers*  Cooperage 
Company.    Each  of  the  signers  of  the  agreement  was  bound  for  the 

whole  amount  of  the  indebtedness  incurred  by  virtue  of  said  written 

■  '  -  ■ 
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instrument,  but  the  signers  thereof,  as  between  themselves,  were  lia- 
ble only  in  proportion  to  the  amount  of  stock  held  by  them  respective- 
ly in  the  Distillers  Cooperage  Company.  By  virtue  of  this  instrument, 
on  September  11,  1912,  four  notes  were  executed  by  L.  B.  Samuels, 
treasurer  of  said  Cooperage  Company,  to  the  People's  Bank  of  Bards- 
town,  aggregating  $15,000.  On  April  5,  1915,  Edelen  was  adjudicated 
a  bankrupt.  On  October  21,  1917,  suits  were  brought  on  these  notes 
by  the  bank  in  the  Nelson  circuit  court  of  the  state  of  Kentucky, 
against  the  signers  of  the  instrument  referred  to,  except  the  bankrupt, 
Edelen,  and  judgments  rendered  thereon,  amounting  to  $16,118.05. 
These  judgments  have  been  paid  by  claimants.  On  November  12, 
1917,  more  than  2^  years  after  adjudication,  petitioners  filed  their 
claims  against  the  bankrupt  estate  for  31.6  per  cent,  of  the  total  claims. 
The  trustee  filed  two  objections  to  the  allowance  of  the  claims,  one  of 
which  was  decided  adversely  to  him,  and  need  not  be  further  noticed. 
The  other  was  that — 

"No  one  proved  or  attempted  to  prove  any  part  of  the  claim  now  asserted 
against  the  estate  within  one  year  of  the  date  of  adjudication ;  no  steps  were 
taken  by  claimants  or  any  one  else  within  one  year  of  the  date  of  adjudication 
to  liquidate  any  part  of  the  claims  asserted ;  and  claimants  are  barred  by  sec- 
tion 57n  of  the  Bankruptcy  Act  of  1898  from  proving  said  claims  or  any  part 
thereof." 

[1]  The  general  rule  is  that  claims  shall  not  be  proven  subsequent 
to  one  year  after  adjudication  in  bankruptcy.  There  is  an  exception 
which  provides  that  where  claims  are  "liquidated  by  litigation,"  and 
final  judgment  therein  is  rendered  within  30  days  before  or  after  the 
expiration  of  such  time,  then  they  may  be  proven,  if  filed  within  60 
days  after  the  rendition  of  such  judgment;  section  57n,  Bankruptcy 
Act  1898. 

[2]  Since  the  time  extension  relates  to  claims  "liquidated  by  liti- 
gation," the  primary  question  presented  is  whether  the  claims  under 
consideration  were  so  "liquidated"  in  so  far  as  they  relate  to  Edelen. 

The  litigation  in  the  Nelson  circuit  court  was  a  suit  by  the  owner 
of  the  notes,  on  which  judgments  were  based,  against  the  claimants 
in  this  proceeding.  The  bankrupt,  Edelen,  was  not  a  party  thereto,  nor 
were  the  judgments  in  those  cases  rendered  against  him.  Until  that 
litigation  was  ended  by  the  judgments  against  claimants,  and  thev  had 
paid  off  the  same  in  whole  or  in  part,  they  had  no  claim  against  Edelen 
arising  out  of  their  obligation  to  the  bank  and  their  relations  to  each 
other.  It  is  insisted  that  there  is  a  real  debt  due  and  owing  by  the 
bankrupt,  Edelen,  to  claimants  under  the  instrument  in  question.  That 
may  or  may  not  be  true.  There  appears  no  obstacle  to  Edelen  requir- 
ing such  claim  to  be  "liquidated  by  litigation."  It  does  not  appear  that 
his  liability  under  the  instrument  has  been  admitted  by  him,  nor  has 
it  been  "liquidated  by  litigation."  If  it  is  a  claim  which  has  not  been 
"liquidated  by  litigation,"  clearly  it  could  not  be  proven,  if  presented 
after  expiration  of  one  year  from  adjudication.  If  the  litigation  in  the 
Nelson  circuit  court,  to  which  Edelen  was  not  a  party,  did  not  bind 
him,  that  is,  did  not  estop  him  from  litigating  either  his  liability  to  the 
bank,  or  from  litigating  with  his  co-obligors  his  liability  to  contribute. 
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then  in  what  sense  can  it  be  said  that  the  claims  now  presented  have 
been  "liquidated  by  litigation"  as  to  Edelen,  within  the  meaning  of  sec- 
tion 57n?  If  claimants  had  obtained  a  judgment  against  Edelen  for 
his  share  of  their  joint  liability  in  a  suit  begun  before  bankruptcy,  and 
had  filed  that  as  a  provable  claim  against  the  bankrupt  estate,  another 
and  different  question  would  have  been  presented.  That  has  not  been 
done.  If  any  effort  has  been  made  by  claimants  to  "liquidate  by  liti- 
gation" with  Edelen  the  claim  now  presented,  other  than  filing  their 
claims  in  this  proceeding,  this  record  does  not  disclose  it. 

[3J  It  does  not  result  from  this  conclusion  that  claimants  were 
without  an  adequate  remedy  for  their  protection,  except  by  invoking 
the  provision  for  liquidating  by  litigation.  Claimants  and  the  bankrupt 
were,  as  between  themselves  and  the  bank,  not  merely  sureties  for  the 
corporation,  nor,  as  between  themselves  and  the  bank,  were  they  ac- 
commodation indorsers,  although  as  between  themselves  and  the  cor- 
poration they  might  be  mere  sureties  or  indorsers.  They  signed  the 
agreement  by  reason  of  their  interest  in  the  corporation.  In  that 
agreement  neither  the  word  "surety"  nor  the  word  "indorser"  is 
found.  The  signers  agree  not  merely  "to  be  responsible  for  and  guar- 
antee the  payment  of  all"  moneys  advanced  to  or  paid  for  the  cor- 
poration by  the  bank,  but  that  they  would  "guarantee  and  pay  to  said 
bank  all  notes,  bills,  or  other  demands  executed"  to  the  bank  by  or  in 
the  name  of  the  corporation  through  its  treasurer,  "as  fully  and  to 
have  the  same  effect  as  if  we  were  personally  present  and  signed  each 
and  every  note,"  etc.  The  bank  had  thus  the  right  to  prove  its  claim 
against  the  bankrupt,  and  claimants  had  the  right,  under  section  57i 
of  the  act,  to  prove  the  bank's  claim  in  case  the  latter  failed  to  do  so, 
and  whether  the  indebtedness  was  then  due  or  not.  This  being  so,  it 
is  unnecessary  to  consider  what  the  rights  and  remedies  jof  claimants 
might  have  been  had  claimants  and  the  bankrupt  been,  as  between 
themselves  and  the  bank,  merely  sureties  or  indorsers  for  the  corpora- 
tion. 

Entertaining  these  views,  we  do  not  deem  it  necessary  to  construe 
the  clause  "within  thirty  days  before  or  after  the  expiration  of  that 
time,"  found  in  section  57n. 

Our  conclusion  is  that  the  litigation  in  the  case  of  the  bank  and 
others  against  claimants  in  the  Nelson  circuit  court  was  not  a  "liquida- 
tion by  litigation"  of  the  claims  now  presented  by  claimants  against 
the  bankrupt  estate  of  Edelen,  within  the  meaning  of  section  57n  of 
the  Bankruptcy  Act. 

In  so  far  as  it  may  be  thought  that  Page  v.  Rogers,  211  U.  S.  575, 
29  Sup.  Ct.  159,  53  L.  Ed.  332,  Powell  v.  Leavitt,  150  Fed.  89,  80  C. 
C.  A.  43,  and  other  cases  cited  by  appellants,  are  contra  to  the  conclu- 
sion reached,  we  find  nothing  to  support  such  contention.  The  facts 
there  involved  are  materially  different  from  the  facts  here,  and  the 
present  case  is  clearly  distinguished. 

Affirmed,  with  costs. 
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EOBINSON  ▼.  PARHAM. 

(arcult  Court  of  Appeals,  Sixth  Circuit    April  11,  1919.) 

No.  3222. 

1.  Bboksbs    ^=s>54 — Realty    Bbokeb — ^Right    to    Compensation — Wbittbn 

Pbomise. 

Where  a  realty  broker  procured  a  purchaser  acceptable  to  the  owner, 
and  ready,  able,  and  willing  to  buy  on  the  agreed  terms,  his  right  to  re- 
cover the  agreed  compensation  from  the  owner,  though  the  sale  fell 
through  on  account  of  a  deficiency  in  acreage,  was  not  impaired  by  the 
owner's  giving,  after  execution  of  the  sale  contract,  a  written  promise  to 
pay  the  broker  his  specified  compensation. 

2.  Bbokebs  ^=>63(1) — Realtt  Bbokeb— Right  to  Compensation — Failube  of 

Sale. 

Realty  broker  is  entitled  to  compensation,  where  he  procures  a  purchaser 
acceptable  to  the  owner,  and  ready,  able,  and  willing  to  buy  on  the  agreed 
terms,  though  the  sale  fails  of  consummation  through  the  fault  of  the 
owner  alone. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;  John  E.  McCall,  Judge. 

Action  at  law  by  E.  R.  Parham  against  H.  W.  Robinson.  To  re- 
view a  judgment  for  plaintiff,  defendant  brings  error.    Affirmed. 

Parham,  a  licensed  real  estate  agent  and  broker,  brought  this  action  against 
Robinson  to  recover  $7,500  for  finding  a  purchaser  of  a  plantation,  consisting 
of  3,800  acres,  beloging  to  Robinson  and  situated  on  St.  Francis  river  in  Arkan- 
sas. The  suit  was  originally  brought  In  the  chancery  court  of  Shelby  county, 
Tenn.,  a  court  having  jurisdiction  of  the  subject-matter  and  the  parties  in  the 
cause,  and  was  removed  to  the  court  below,  where  it  was  transferred  to  the  law 
side  of  the  docket.  The  pleadings  were  then  reformed  accordingly.  A  Jury 
having  been  duly  waived,  the  cause  was  heard  by  the  court,  and  judgment  ren- 
dered in  favor  of  Parham  for  the  siun  claimed,  with  interest  from  January  1, 
1918.    Robinson  prosecutes  error. 

The  court's  findings  and  conclusions  follow: 

"On  the  evidence  in  this  case  I  find  that  the  plaintiff  procured  a  purchaser 
for  the  land  of  his  client,  Robinson  (the  defendant),  as  per  their  agreement.  The 
purchaser  (Kirkland)  and  Robinson  executed  a  written  contract  for  the  purchase 
and  sale  of  the  land.  Immediately  thereafter  the  defendant  promised  to  pay  to 
plaintiff  $7,500  for  his  services  in  the  matter,  and  gave  to  plaintiff  a  written 
statement  to  that  effect.  Subsequently,  and  without  plaintiff's  knowledge, 
Robinson  and  Kirkland  mutually  agreed  to  abandon  the  trade.  This  action 
grew  out  of  Robinson's  misrepresentation  or  mistake  made  in  the  contract  of 
sale  as  to  the  number  of  cleared  acres  in  the  plantation.  The  plaintiff  had  no 
knowledge  of  the  number  of  cleared  acres,  other  than  was  stated  to  him  by 
the  defendant,  both  before  and  on  the  day  the  contract  of  sale  was  made,  and 
that  was  that  there  were  2,100  cleared  acres.  I  find  that  the  plaintiff  had 
performed  all  that  was  required  of  him  under  his  contract  with  Robinson  in 
effecting  a  sale  of  the  defendant's  laml.  That  a  deed  was  not  executed  and 
the  transaction  consummated  between  Robinson  and  Kirkland,  as  per  con- 
tract, was  the  result  of  the  misrepresentation  or  mistake  of  Robinson,  in  his 
representation  to  Kirkland  in  the  contract  of  sale  that  there  were  at  least  1,900 
cleared  acres  in  the  plantation.  I  find  the  Issues  in  favor  of  the  plaintiff,  and 
a  judgment  will  be  entered  for  $7,500,  with  interest  at  6  per  cent,  per  annum 
since  January  1,  1918,  and  costs,  against  the  defendant." 

R.  Lee  Bartels,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 

W.  W.  Farabough,  of  Memphis,  Tenn.,  for  defendant  in  error. 

or  other  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Our  examination  of  the  evidence  convinces  us  that 
it  amply  sustains  the  court's  findings.  The  controversy  grew  out  of  the 
acreage  contained  in  the  plantation,  which  in  reality  had  been  cleared 
and  previously  cultivated.  The  contract  between  the  owner,  defend- 
ant Robinson,  and  the  proposed  purchaser,  Kirkland,  among  other 
things  provides : 

''Robinson  represents  that  there  are  1,900  acres  of  the  above-described  land 
that  are  cleared  and  have  been  In  actual  cultivation,  and  he  covenants  and 
agrees  that  there  shall  be  in  aU  at  least  2,100  acres  of  said  plantation  cleared 
and  ready  for  cultivation  in  time  for  the  planting  of  crops  In  the  spring  of 
1918." 

At  the  time  plaintiff  was  employed  to  find  a  purchaser  of  the  plan- 
tation, defendant  represented  to  him  that  there  were  2,100  acres  of 
cleared  land;  and  plaintiff,  in  reliance  upon  this  representation,  had 
communicated  it  to  Kirkland,  and  succeeded  in  procuring  an  oflFer 
from  him  as  to  terms  of  sale  which  were  satisfactory  to  defendant, 
though  Kirkland,  after  examining  the  plantation,  was  doubtful  as  to 
the  acreage  of  the  cleared  and  cultivated  land.  This  doubt  resulted 
in  the  above-quoted  provision  of  the  contract,  and  also  in  an  arrange- 
ment to  have  the  acreage  tested  by  a  survey.  It  turned  out  that  there 
were  only  1,723  acres  of  cleared  and  previously  cultivated  land,  and 
thereupon,  without  the  knowledge  of  plaintiff,  the  owner  and  purchas- 
er abandoned  the  transaction. 

[1]  The  District  Judge  finds,  as  we  have  seen,  that  immediately 
after  the  execution  of  the  sale  contract  defendant  "promised  to  pay  to 
plaintiflf  $7,500  for  his  services  in  the  matter,  and  gave  to  plaintiff  a 
written  statement  to  that  effect."  It  will  be  observed  that  this  occurred 
while  plaintiflf  was  without  knowledge  of  any  shortage  in  the  cleared 
and  cultivated  acreage,  and  before  the  survey  and  the  abandonment. 
It  is  insisted  that  considering  this  written  statement  in  connection  with 
the  sale  contract,  the  payment  was  to  be  made  on  condition  that  the  sale 
should  be  carried  out.  It  is  to  be  said  of  this  that  the  contention  ig- 
nores the  fact  that  the  plaintiflF's  services  were  secured  and  rendered 
before  his  compensation  was  definitely  fixed.  The  language  of  the 
memorandum  is  entirely  consistent  with  a  treatment  of  the  sale  as 
consummated.  The  effect  of  the  written  statement  was,  not  to  impair 
plaintiflf's  accrued  right  of  recovery,  but  rather  to  avoid  the  risk  of 
differences  and  contest  touching  the  value  of  his  services. 

[2]  The  settled  rule  is  that  an  agent  is  entitled  to  compensation 
where  he  procures  a  purchaser  who  is  acceptable  to  the  principal,  and 
ready,  able,  and  willing  to  buy  on  the  agreed  terms,  despite  failure  of 
consummation  of  sale  through  fault  alone  of  the  principal.  Dotson 
V.  Milliken,  209  U.  S.  237,  245,  28  Sup.  Ct.  489,  52  L.  Ed.  768 ;  Hannan 
V.  Moran,  71  Mich.  261,  262,  38  N.  W.  909,  opinion  by  Mr.  Justice 
Campbell;  Schweid  v.  Storandt,  157  App.  Div.  855,  859,  143  N.  Y. 
Supp.  161,  affirmed  in  217  N.  Y.  637,  112  N.  E.  1075,  and  followed  in 
Ritchey  v.  Murphey,  181  App.  Div.  429,  430,  431,  168  N.  Y.  Supp.  830. 
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The  effect  of  an  agent's  reliance  upon  his  principal's  representation, 
which  proves  to  be  inaccurate,  finds  analogy  in  a  principal's  default 
through  failure  of  title  (Cheatham  v.  Yarbrough,  90  Tenn.  71,  79,  80, 
IS  S.  W.  1076;  Fitzpatrick  v.  Gilson,  176  Mass.  477,  479,  480,  57 
N.  E.  1000;  Smith  v.  Peyrot,  201  N.  Y.  210,  214,  215,  94  N.  E.  662, 
and  citations),  or  capricious  refusal  (Kock  v.  Emmerling,  22  How.  69, 
74,  16  L.  Ed.  292 ;  Home  Banking  &  Realty  Co.  v.  Baum,  85  Conn. 
383,  386,  82  Atl.  970). 
The  judgment  must  be  affirmed,  with  costs. 


(267  Fed.  545) 

Mclaughlin  v.  Pennsylvania  oo. 

(Clrcnlt  Court  of  Appeals,  Sixth  Circuit    March  4,  1919.)     ' 

No.  3208. 

!•  Cabbiebs  ^=»847(3) — ^Passenoebs — ^Death  on  Tback — Contbibtttobt  Neo- 
lioence — jubt  question. 

Whether  an  IntaidiDg  passenger,  struck  on  railroad  tracks  while  at- 
tempting to  cross  to  board  a  train,  was  negligent,  is  a  question  for  the 
Jury,  unless  it  is  clear  that  reasonable  minds  can  reach  only  the  conclusion 
that  a  person  of  ordinary  prudence  would  not  have  made  the  attempt  un- 
der the  circumstances. 

2.  Cabbiebs  ^=»347(3) — Passenoebs — ^Death  on  Tback — Contbibutobt  Neo- 
IJOENCE — Question  fob  Jubt. 

In  an  action  for  death  of  an  intending  passenger,  struck  by  an  express 
train  which  she  thought  was  her  train,  and  which  she  crossed  the 
tracks  to  board,  question  of  contributory  negligence  \elA  for  the  jury 
under  the  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  at  law  by  Elmer  McLaughlin,  administrator  of  the  estate 
of  Naomi  Seidner,  deceased,  against  the  Pennsylvania  Company.  To 
review  judgment  for  defendant,  plaintiff  brings  error.  Reversed, 
with  directions  to  award  new  trial. 

Francis  R.  Marvin,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
Thomas  M.  Kirby,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Upon  the  trial,  at  the  conclusion  of  the  opening 
statement  of  plaintiff's  counsel,  the  court  sustained  defendant's  mo- 
tion for  direction  of  verdict  in  its  favor  upon  the  pleadings  and  open- 
ing statement.    This  writ  is  to  review  the  judgment  thereon. 

The  gist  of  the  opening  statement  was  tfiat  decedent,  a  lady  more 
than  50  years  old,  desiring  to  take  a  local  passenger  train  from  Beloit, 
Ohio,  to  Columbiana,  in  5iat  state,  where  she  resided,  bought  a  ticket 
for  such  transportation  from  defendant's  ticket  agent  and  station  mas- 
ter at  Beloit  shortly  before  the  train  was  due  to  leave,  and  was  then  in- 
formed by  the  agent  that  her  train  was  due  in  five  minutes.    Soon  af  ter- 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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wards  the  whistle  of  an  approachinc;  train  was  heard,  which  the  agent 
informed  decedent  was  her  train.  She  then  started  to  take  it,  accompa- 
nied by  her  two  daughters,  one  of  whom  was  to  accompany  her  on  the 
train.  To  do  so  she  was  obliged  to  cross  three  sets  of  tracks  to  reach 
a  cinder  platform,  elevated  a  foot  or  so  above  the  tracks,  and  on  the 
farther  side  of  the  track  on  which  her  east-bound  train  was  to  run; 
it  being  necessary  to  use  this  platform  to  board  her  train.  There 
was  no  crossing  or  walkway  provided  over  the  tracks  and  no  planks 
between  the  rails ;  the  space  between  tracks  and  rails  being  filled  with 
slag.  As  dece«lent  and  her  daughters  started  to  cross  the  tracks,  there 
was  approaching  from  the  west  a  train  which  she  and  her  daughters 
supposed  to  be  her  train,  and  which  they  supposed  was  going  to  stop 
at  the  station.  It  was  in  fact  a  fast  train  of  defendant's,  which  was 
not  to  stop  at  Beloit,  and  which  was  running  behind  its  schedule  at 
a  speed  of  50  to  60  miles  per  hour,  on  the  track  which  should  have 
been  occupied  by  decedent's  train,  and  practically  on  the  time  of  that 
train.  As  decedent  reached  the  farther  rail  of  the  last  track  she 
stumbled  and  fell,  and  was  struck  and  killed  by  the  fast  train.  The 
direction  of  verdict  was  on  the  ^ound  that  decedent  was,  as  matter  of 
law,  guilty  of  contributory  negligence  in  passing  in  front  of  the  swift- 
ly moving  train. 

Defendant  properly  assumes  that  the  opening  statement  showed 
negligence  on  defendant's  part,  and  we  have  therefore  omitted  that 
part  of  the  statement.  The  only  question  thus  is  whether  it  con- 
clusively appears  that  decedent  was  guilty  of  contributory  n^ligence 
in  crossing  the  third  track  in  front  of  the  approaching  train. 

[1,2]  It  does  not  so  conclusively  appear,  unless  it  is  clear  that  rea- 
sonable minds  can  reach  only  the  conclusion  that  a  person  of  ordinary 
prudence  would  not  have  so  crossed  under  the  circimistances  appear- 
ing. We  think  this  cannot  be  said.  True,  it  must  be  assumed  that 
until  she  reached  the  last  track  she  was  in  a  place  of  safety,  that  she 
knew  when  she  started  to  cross  the  track  that  a  train  was  approach- 
ing upon  it,  and  that  it  would  eventually  pass  beytjnd  the  place  where 
she  was  trying  to  cross.  But  it  is  not  accurate  to  say  that  she  knew 
or  believed  that  the  train  would,  in  the  nature  of  things,  intercept  her 
path.  On  the  contrary,  according  to  the  statement,  defendant  had 
assured  her,  and  she  believed,  that  the  approaching  train  was  her 
train ;  and,  so  believing,  a  reasonable  person  would  naturally  assume 
that  it  would  stop  but  a  few  feet  beyond  the  point  where  she  proposed 
to  cross,  and  that  it  would  thus  have  nearly  come  to  a  stop  when  it 
reached  her  place  of  crossing. 

Assuming  that  she  saw  the  train  but  three  seconds  before  she  was 
struck,  if  running  at  a  speed  of  but  50  miles  an  hour  it  was  then  216 
feet  away.  To  cover  that  distance  the  train  which  decedent  expected 
to  take,  slowing  down  for  a  stop,  but  running  even  20  miles  an  hour, 
would  require  seven  seconds  as  against  three  seconds  for  the  fast 
train — a  margin  of  four  seconds.  Or,  otherwise  stated,  the  slow  train 
would  travel  in  the  three  seconds  but  about  87  feet,  as  against  216 
feet,  leaving  a  clear  margin  of  safety  of  129  feet.  If  the  train  was 
seen  more  than  three  seconds  before  the  collision,  or  if  it  was  running 
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more  than  SO  miles  an  hour,  it  was  more  than  216  feet  away  when 
seen,  and  the  margin  of  safety  was  correspondingly  increased.  Con- 
sistently with  the  opening  statement,  decedent  may  well  have  thought 
that  she  had  ample  time  to  cross  the  track  ahead  of  the  approaching 
train,  assuming,  as  she  had  the  right  to  do,  that  it  was  to  stop  at  the 
accustomed  place ;  and  a  jury  may  equally  well  have  thought,  not  only 
that  she  would  have  had  ample  time  to  cross  had  the  train  been  the 
one  she  expected  to  take,  and  which  she  had  been  led  by  defendant  to 
believe  was  her  train,  but  that  decedent  was  not  negligent  in  attempt- 
ing to  cross  under  the  conditions  thus  appearing.  If,  as  the  statement 
seems  to  mean,  decedent's  daughters  thought  the  approaching  train 
was  her  train,  such  fact,  if  communicated  to  decedent,  could  properly 
be  taken  into  account  by  her  as  affecting  the  prudence  of  crossing 
the  tracks. 

Without  regard,  therefore,  to  the  doctrine  of  ^'intervening  track," 
the  judgment  of  the  District  Court  must  be  reversed,  with  directions 
to  award  a  new  trial. 


(257  Fed.  547) 

BURROUGHS  ADDING  MACH.  CO.  v.  DIAL. 

In  re  COLLIER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  13,  1918.) 

No.  3157. 

1.  Saler  ^=»464 — Conditional  Sales — Rbtakino  Possession — Statute. 

Gen.  Code  Ohio,  §  8570,  Imposes  a  llmltatloQ  only  on  the  right  of  a  con- 
ditional seller  to  retake  the  property  on  default,  and  was  not  intended  to 
vitiate  the  contract,  but  merely  to  protect  the  purchaser. 

2.  Sales  ^=»484 — Conditional  Sales — Retaking  Possession — Statutes. 

Where  It  does  not  appear  that,  on  attempting  to  retake  possession  of 
property  conditionally  sold,  or  otherwise,  the  seller  had  violated  Qen. 
Code  Ohio,  §  8570,  nor  any  law  of  Ohio,  section  12464,  providing  that  a 
seller  who  violates  any  of  the  provisions  of  law,  in  taking  possession  or 
repossession  of  the  property,  shall  be  fined,  is  not  applicable. 

3.  Sales  ^=s>464 — Conditional  Sales — ^Validity. 

Conditional  sale  contracts  ai*e  valid  at  common  law,  and,  in  the  ab- 
sence of  an  Ohio  statute  declaring  such  contracts,  made  in  the  state,  Ille- 
gal, or  declaring  it  an  offense  either  to  make  or  attempt  to  enforce  such 
conditional  contracts,  except  under  circumstances  not  existing  In  the  pres- 
ent case,  the  Circuit  Court  of  Appeals  cannot  hold  that  such  an  Ohio  con- 
tract is  illegal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  Ohio ;  Howard  C.  HoUister,  Judge. 

Petition  by  the  Burroughs  Adding  Machine  Company  against  George 
S.  Dial,  trustee  in  bankruptcy  of  George  A.  Collier,  bankrupt.  From 
an  order  dismissing  the  petition,  petitioner  appeals.  Reversed  and 
remanded,  with  directions. 

Floyd  A.  Johnston,  of  Springfield,  Ohio,  for  appellant. 
George  S.  Dial,  of  Springfield,  Ohio,  pro  se. 

Before  KNAPPEN  and  DENISON,  Circuit  J^idges,  and  McCALL, 
District  Judge. 

^E9For  oUier  cams  lee  sam*  topic  A  KBT-NXJMBBR  In  aU  Key-Numbered  DIgesta  A  Indexee 
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McCALL,  District  Judge.  This  case  is  here  on  appeal  from  an  ordei' 
of  the  District  Court,  dismissing  an  intervening  petition  of  appellant 
filed  in  the  proceedings  of  George  A.  Collier,  bai3crupt,  to  recover  from 
George  S.  Dial,  trustee  in  bankruptcy,  one  Burroughs  adding  machine, 
or  the  balance  of  the  unpaid  purchase  money  due  thereon.  The  case 
was  heard  on  an  agreed  statement  of  facts,  which  present  two  questions 
for  decision:  (1)  Was  the  contract  of  sale  and  purchase  a  Michigan 
or  an  Ohio  contract?  (2)  If  an  Ohio  contract,  is  it  a  legal  and  valid 
one? 

The  contract  was  executed  by  and  between  appellant  and  George  A. 
Collier,  the  bankrupt,  for  an  adding  machine,  and  is  in  the  usual  form 
of  conditional  sales  contracts;  the  consideration  being  $150,  with  $15 
cash  payment,  title  reserved  in  the  vendor  to  secure  deferred  payments. 
The  clause  of  the  contract  which  is  the  occasion  for  this  controversy 
reads  as  follows: 

"In  default  of  any  payment,  you  or  your  agents  may,  at  your  option,  take 
possession  of  and  remove  said  adding  machine  without  legal  process;  and 
in  such  case  all  payments  theretofore  made  by  the  undersigned  on  accoimt  of 
this  order  shall  be  deemed  and  considered  as  having  been  made  for  the  use  of 
said  adding  machine  during  the  time  the  same  remained  in  the  possession  of 
the  undersigned  purchaser,  and  shall  be  retained  and  k^t  by  you  as  sudi  pay- 
ment for  rental  and  as  liquidated  damages;  that  the  purchaser  herein  for 
himself  and  his  successors  in  interest  hereby  waives,  so  far  as  is  consistent 
with  public  policy,  the  benefits  of  any  statute  of  this  state,  that  may  conflict 
with  the  conditions  of  this  order,  and  any  causes  of  action  thereby  given." 

The  contention  of  the  trustee  is  that  the  contract  under  the  laws  of 
Ohio  is  illegal,  and  that  therefore  appellant  is  not  entitled  to  any  relief, 
for  the  reason  that  it  cannot  make  out  its  case  without  the  enforcement 
of  an  illegal  agreement.  The  court  below  took  this  view,  and  held  that 
the  contract  was  in  contravention  of  section  8570  of  the  Ohio  General 
Code  as  construed  and  applied  in  Croneis  Bros.  v.  Toledo  Scale  Co.,  89 
Ohio  St.  168,  106  N.  E.  5.  Said  section,  in  so  far  as  it  is  here  involved, 
is  as  follows : 

"When  such  property  ♦  ♦  ♦  is  so  sold  or  leased,  ♦  ♦  ♦  the  person 
who  sold  ♦  ♦  »  shall  not  take  possession  of  such  property  without  tender- 
ing* or  refunding  to  the  purchaser,  ♦  ♦  ♦  or  any  party  receiving  it  from 
the?  vendor,  the  money  so  paid,  »  ♦  ♦  anything  in  the  contract  to  the  con- 
trary notwithstanding.  ♦  ♦  ♦  But  the  vendor  shall  not  be  required  to  ten- 
der or  refund  any  part  of  the  amount  so  paid  unless  it  exceeds  twenty-five  per 
cent,  of  the  contract  price  of  the  property." 

[1]  Speaking  generally,  the  only  prohibition  in  the  statute  is  that 
the  vendor  shall  not  repossess  himself  of  property  conditionally  sold 
without  tendering  or  refunding  to  the  purchaser  the  money  theretofore 
paid  on  the  property,  although  the  contract  may  provide  otherwise; 
but  the  vendor  shall  not  be  required  to  tender  or  refund  any  part  of  the 
amount  paid  unless  it  exceeds  25  per  cent,  of  the  contract  price  of  the 
property.  It  imposes  a  limitation  only  on  the  right  of  the  vendor  to 
retake  the  property.  It  was  not  intended  to  vitiate  the  contract,  but  it 
does  protect  the  purchaser. 

[2]  The  agreed  statement  of  facts  shows  that  a  true  copy  of  the 
contract  was  duly  filed  in  the  office  of  the  recorder  of  Clark  county,  as 


BUBROUOHS  ADDING  MACH.  CO.  Y.  DIAL  533 

required  by  section  8568  of  the  Ohio  General  Code.  It  not  appearing 
that,  on  attempting  to  retake  possession  of  the  property  or  otherwise, 
the  vendor  had  violated  section  8570,  supra,  nor  any  law  of  Ohio,  sec- 
tion 12464,  which  provides  that  a  vendor  who  violates  any  of  the  pro- 
visions of  law  in  taking  possession  or  repossession  of  such  property, 
shall  be  fined  not  more  than  $100,  is  not  applicable. 

[3]  Conditional  sale  contracts  are  valid  at  common  law,  and  in  the 
absence  of  a  statute  of  Ohio  declaring  conditional  sale  contracts  made 
in  that  state  illegal,  or  declaring  it  an  offense  either  to  make  or  at- 
tempt to  enforce  conditional  contracts,  except  under  circimistances 
not  here  existing,  we  are  tmable  to  agree  with  the  court  below  in  its 
conclusion. 

The  appellee  cites  and  relies  on  Croneis  Bros.  v.  Toledo  Scale  Co., 
supra,  as  determinative  of  this  case.  We  find  nothing  in  the  syllabus 
of  that  case  (which  in  Ohio  is  considered  the  ruling  law  of  the  case) 
contra  to  the  views  herein  expressed,  nor  to  the  conclusion  we  reach 
that,  tmder  the  laws  of  Ohio  as  applied  to  the  case  before  us,  the  con- 
tract in  question  was  neither  illegal  nor  void.  In  the  Croneis  Case  the 
vendor  had  never  parted  with  the  possession  of  the  machine ;  the  ven- 
dee having  refused  to  carry  out  his  contract  to  pvfrchase.  It  was  held 
that  the  contract  was  so  far  void  as  to  forbid  recovery  by  the  vendor 
of  the  purchase  price  agreed  to  be  paid.  That  case  is  clearly  distin- 
guishable from  the  present  case.  On  the  other  hand,  in  Re  National 
Cash  Register  Co.,  174  Fed.  579,  98  C.  C.  A.  425,  this  court  held 
that  the  statutory  provisions  in  question  were  not  applicable  to  the 
case  of  a  vendor  who  was  seeking  to  enforce  a  lien  existing  at  com- 
mon law,  which  has  not  been  changed  by  statute.  And  see  In  re  Bett- 
man- Johnson  Co.  (C.  C.  A.  6),  250  Fed.  657,  666,  163  C.  C.  A.  3. 

We  deem  it  unnecessary  to  consider  the  other  question,  since  it 
is  conceded  that,  if  the  contract  is  a  Michigan  contract,  it  is  valid 
and  when  registered  in  Ohio  is  enforceable  there. 

The  result  is  that  the  case  must  be  reversed  and  remanded,  with  di- 
rection that  the  trustee  return  to  the  petitioner  the  adding  machine  in 
question,  or  that  he  pay  to  it  an  amount  equal  to  the  reasonable  value 
of  the  machine  at  the  time  it  was  sold  by  the  trustee,  not  to  exceed  the 
amount  of  unpaid  purchase  money,  with  interest. 
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(257  Fed.  550) 

TEDIN  V.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  5,  1919.     Rehearing  Denied 

June  2,  1919.) 

No.  3211. 

1.  CowPTiTunoNAL  IjAW  ^=s>46(3) — Indictment  and  Information  «=»106 — 

Statutes — Validity — Necessity  op  Determination. 

The  statute  on  which  an  indictment  is  found  is  determinable  as  a  mat- 
ter of  law  from  the  facts  charged  although  the  statute  is  not  mentioned 
and  indictment  is  brought  under  another  statute,  and  where  the  facts  al- 
leged in  the  indictment  charging  the  making  of  false  affidavits  as  to  an- 
nual assessment  work  on  a  placer  claim  brought  the  case  within  Comp. 
Laws  Alaska  1913,  S  1^2,  it  was  immaterial  whether  Sess.  Laws  Alaska 
1915,  c.  10,  violation  of  which  was  charged,  was  constitutionaL 

2.  Indictment  and  Information  ^=»121(2),  132(1) — Election — Bill  of  Par- 

ticulars. 

While  the  defendant  in  a  criminal  action  is  entitled  to  know  the 
statute  under  which  he  is  being  prosecuted,  yet  where  the  indictment 
specifically  named  the  statute,  and  the  record  did  not  show  that  the  prose- 
cution relied  on  any  other,  although  the  facts  alleged  brought  the  case 
within  another  statute,  a  motion  to  elect  was  properly  denied ;  the  proper 
procedure  being  to  apply  for  a  bill  of  particulars. 

3.  Perjury  ^=»36 — Offenses — Instructed  Verdict. 

In  a  prosecution  for  making  false  affidavits  as  to  annual  assessment 
work  on  a  placer  claim  in  violation  of  the  Alaska  law,  held  that,  while 
the  evidence  for  the  prosecution,  standing  alone,  would  be  insufficient  to 
sustain  a  conviction,  yet,  in  connection  with  discrepancies  of  defendant's 
o^^'n  testimony,  denial  of  his  motion  for  instructed  verdict  was  proper. 

4.  Criminal  Law  ^=»1056(1) — Appeal — Exceptions  to  Instructions — Neces- 

sity. 

Where  no  exceptions  were  taken  to  the  instructions,  the  appellate  court 
cannot  consider  assignments  of  error  based  on  portions  of  an  instruction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Judicial  Division  of  the  District  of  Alaska ;  Charles  E.  Bunnell,  Judge. 

G.  A.  Vedin  was  convicted  of  making  false  affidavits  of  annual  as- 
sessment work  upon  several  association  placer  claims,  and  he  brings 
error.    Affirmed. 

Leroy  Tozier,  of  Fairbanks,  Alaska  (De  Journel  &  De  Joumel,  of 
San  Francisco,  Cal.,  of  counsel),  for  plaintiff  in  error. 

Annette  Abbott  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  and  R. 
F.  Roth,  U.  S.  Atty.,  and  Harry  E.  Pratt,  Asst.  U.  S.  Atty.,  both  of 
Fairbanks,  Alaska. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  on 
three  counts  of  an  indictment  which  charged  him  with  making  three 
several  false  affidavits  of  annual  assessment  work  upon  three  several 
association  placer  mining  claims  for  the  year  1916.  The  indictment 
in  each  count  charged  violation  of  chapter  10  of  the  Session  Laws  of 
Alaska  of  the  year  1915.    A  demurrer  was  interposed  to  the  indictment 

^s»For  oUier  cases  see  same  topio  ft  KET-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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on  the  ground  that  the  Session  Laws  so  referred  to  are  unconstitu- 
tional and  void.  The  demurrer  was  overruled.  The  plaintiff  in  error, 
before  the  introduction  of  any  evidence,  demanded  that  the  prose- 
cution elect,  and  inform  him,  under  what  law  it  was  prosecuting  the 
defendant  in  the  trial  of  the  case,  which  motion  was  renewed  at  the 
close  of  the  government's  case.  The  motions  were  denied.  These 
rulings  are  assigned  as  error. 

[1]  We  need  not  inquire  into  the  question  of  the  constitutionality 
of  the  Session  Laws  of  1915,  for  the  facts  charged  in  the  indictment 
were  sufficient  to  constitute  an  offense  under  section  162  of  the  Com- 
piled Laws  of  Alaska  of  1913,  for  the  statute  on  which  an  indictment 
is  found  is  determinable,  as  a  matter  of  law,  from  the  facts  charged, 
and  they  may  bring  the  offense  charged  within  an  existing  statute, 
although  the  same  is  not  mentioned,  and  the  indictment  is  brought  un- 
der another  statute.  Williams  v.  United  States,  168  U.  S.  382,  18 
Sup.  Ct.  92,  42  L.  Ed.  509;  United  States  v.  Nixon,  235  U:  S.  231,  35 
Sup.  Ct.  49,  59  L.  Ed.  207;  Wechsler  v.  United  States,  158  Fed.  579, 
86  C.  C.  A.  37;  United  States  v.  Sandefuhr  (D.  C.)  145  Fed.  49; 
United  States  v.  Wood  (D.  C.)  168  Fed.  438 ;  Ex  parte  King  (D.  C.) 
200  Fed.  622;  Commonwealth  v.  Peto,  136  Mass.  155. 

[2]  Nor  do  we  find  error  in  the  denial  of  the  motions  to  elect.  Un- 
doubtedly the  defendant  in  a  criminal  action  is  entitled  to  know  the 
statute  under  which  he  is  being  prosecuted.  In  this  case  the  indict- 
ment specifically  named  a  statute.  The  record  does  not  advise  us  that 
the  prosecution  at  any  time  relied  on  any  other  statute.  The  question 
that  comes  to  us  is  whether  or  not  the  rights  of  the  plaintiff  in  error 
have  been  prejudiced  by  a  ruling  of  the  court  below.  It  is  clear  that  it 
could  make  no  difference  to  his  rights  whether  he  were  prosecuted 
under  the  one  or  the  other  of  the  laws  which  make  punishable  the  acts 
which  are  charged  in  the  indictment.  The  record  does  not  show  that 
there  was  any  uncertainty  as  to  the  law  which  the  prosecution  relied 
upon ;  but,  ii  there  were,  the  remedy  was  not  by  demanding  election, 
but  by  applying  for  a  bill  of  particulars.  Morris  v.  United  States,  161 
Fed.  672,  681,  88  C.  C.  A.  532. 

[3]  The  plaintiff  in  error  relies  upon  his  motion,  made  at  the  close 
of  the  testimony,  for  an  instructed  verdict  of  not  guilty,  and  now  con- 
tends that  there  was  no  evidence  to  sustain  the  verdict.  The  associa- 
tion placer  claims  were  160  acres  each.  They  were  located  in  a  rough 
and  brushy  country.  The  affidavits  stated  that  the  work  was  done  by 
drilling  holes  on  one  claim  about  100  feet  from  the  northern  boundary 
and  about  700  feet  from  the  western  boundary;  on  another  claim 
about  300  feet  from  the  northern  boundary  and  about  200  feet  from 
the  eastern  boundary;  on  the  third  claim  about  200  feet  from  the 
southern  boundary  and  about  200  feet  from  the  eastern  boundary.  The 
direct  evidence  adduced  to  show  that  such  work  was  not  done  con- 
sisted in  the  testimony  of  men  who  for  the  most  part  had  relocated  the 
land  involved  and  were  interested  witnesses.  They  testified  that  they 
never  saw  the  plaintiff  in  error  at  work  on  the  claims,  that  in  1917 
they  went  upon  the  claims  and  with  a  tape  line  measured  the  distances 
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from  the  boundaries  as  indicated  in  the  affidavits,  and  at  and  around 
the  points  of  intersection  they  found  no  sign  of  work  having  been 
done,  no  dump,  and  no  clearing  of  brush.  These  examinations  were 
made  at  times  when  the  snow  was  from  10  to  12  inches  deep,  and  the 
search  for  the  drill  holes  was  made  by  kicking  the  snow  about 

The  evidence  for  the  prosecution,  if  it  stood  alone,  would  clearly 
be  insufficient  to  sustain  a  conviction  of  perjury.  It  is  not  disputed 
that  the  earth  removed  by  drilling  holes  by  a  hand  drill,  such  as  the 
plaintiff  in  error  claimed  to  have  drilled,  would  amount  to  but  a  few 
panfuls.  The  plaintiff  in  error  testified  that  he  did  not  measure  the 
distances  from  the  boundary  lines,  but  only  estimated  them.  It  is 
too  obvious  to  require  discussion  that  the  testimony  of  the  witnesses 
for  the  government  was  insufficient  to  show,  beyond  a  reasonable 
doubt,  that  the  holes  had  not  been  drilled.  If  the  plaintiff  in  error  had 
stood  upon  his  motion  to  dismiss,  made  at  the  close  of  the  testimony, 
a  different. case  would  now  be  presented.  But  he  waived  his  motion 
by  testifying  in  his  own  behalf,  and  in  the  discrepancies  of  his  own 
testimony  as  to  the  work  done,  and  by  whom  it  was  done,  and  the 
rebuttal  of  portions  thereof  by  the  witnesses  for  the  government,  there 
is  evidence  tending  to  show  that  the  affidavits  were  false.  We  are 
not  convinced  that  the  court  below  erred  in  denying  the  motion  for  an 
instructed  verdict. 

[4]  No  exception  was  taken  to  any  portion  of  the  instructions  to 
the  jury,  and  therefore  this  court  is  powerless  to  consider  assignments 
directed  to  portions  of  the  charge. 

The  judgment  is  affirmed. 


(257  Fed.  552) 

IOWA  STATE  TRAVEIyINO  MEN'S  ASS'N  v.  MJWIS. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    AprU  7,  1919.) 

No.  5234. 

1.  Insxtbance    ^=»455 — Accident    Insukance — Policy — Constbuotion — "Ex- 

TEBNAL,  Violent,  and  Accidental  Means." 

Death  of  insured  from  opening  a  plinple  with  an  infected  pin  held  the 
result  of  receiving  a  bodily  injury  through  external,  violent,  and  acci- 
dental means  within  the  terms  of  an  accident  policy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases*  First  and 
Second  Series,  External,  Violent,  and  Accidental  Means.] 

2.  Insurance  ^=>456 — Accident  Insurance — Policy — C^onstbuotion — ^"Open 

Wound." 

Where  insured  died  as  the  result  of  opening  a  pimple  with  an  infected 
pin,  held,  that  the  wound  was  an  open  one,  etc.,  within  the  provisions  of 
the  policy  exempting  the  insurer  from  liability  for  local  or  general  in- 
fection, except  when  such  Infection  results  from  a  visible  or  open  wound 
caused  by  external,  violent,  and  accidental  means. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa ;  Martin  J.  Wade,  Judge. 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Action  by  Maude  Lewis,  as  executrix  of  the  last  will  and  testament 
of  John  F.  Bailey,  deceased,  against  the  Iowa  State  Traveling  Men's  As- 
sociation. There  was  a  judgment  for  plaintiff  (248  Fed.  602),  and  de- 
fendant brings  error.    Afiirmed. 

John  B.  Sullivan,  of  Des  Moines,  Iowa  (Sullivan  &  Sullivan,  of  Des 
Moines,  Iowa,  on  the  brief),  for  plaintiflE  in  error. 

Eugene  D.  Perry,  of  Des  Moines,  Iowa  (Harley  H.  Stipp,  Robert  J. 
Bannister,  and  Vincent  Starzinger,  all  of  Des  Moines,  Iowa,  and  H. 
B.  Bradbury,  of  New  York  City,  on  the  brief),  for  defendant  in  error. 

Before  GARLAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

CARLAND,  Circuit  Judge.  This  is  an  action  to  recover  a  death  in- 
demnity alleged  to  be  due  and  payable  by  the  plaintiff  in  error,  here- 
after defendant,  to  the  estate  of  John  F.  Bailey,  deceased.  The  case 
was  heard  by  the  trial  court  sitting  without  a  jury  upon  the  pleadings 
and  a  stipulation  of  facts.  Judgment  was  rendered  in  favor  of  the  de- 
fendant in  error,  hereafter  plaintiff. 

[1  ]  Section  2,  of  article  6,  of  the  contract  sued  on  reads  as  follows : 

"Whenever  a  member  in  good  standing  shall  through  external,  violent,  and 
accidental  means  receive  bodily  injuries  which  shall.  Independently  of  all 
other  causes,  result  in  death  within  ninety  days  from  said  injuries,  the  bene- 
ficiary named  in  his  application  for  membership,  or  his  heirs,  if  no  beneficiary 
is  named  therein,  shall  be  paid  the  proceeds  of  one  assessment  of  two  dollars 
upon  each  m^nber  in  good  standing,  but  in  no  case  shall  such  payment  ex- 
ceed the  sum  of  five  thousand  dollars,  which  shall  be  in  full  satisfaction  of  all 
liabilities  to  the  said  deceased  member,  his  beneficiaries,  heirs  or  legal  repre- 
sentatives." 

The  facts  in  this  case  are  the  same  as  those  in  Interstate  Business 
Men's  Accident  Association  v.  Maude  Lewis,  Executrix,  257  Fed. 
241,  this  day  decided.  For  the  reasons  given  in  the  case  mentioned  we 
decide  that  the  deceased  came  to  his  death  as  the  result  of  receiving  a 
bodily  injury  through  external,  violent,  and  accidental  means  within 
90  days  from  the  said  injury.  The  defendant  further  pleaded  the  fol- 
lowing section  applicable  to  the  contract  sued  on  (article  6,  §  6) : 

"The  association  shall  not  be  liable  to  any  member  or  beneficiary  for  any 
indemnity  or  benefit  for  acddental  death  ♦  ♦  ♦  resulting  wholly  or  par- 
tially, directly  or  indirectly,  from  any  of  the  following  causes,  conditions  or 
acts,  or  when  the  member  is  under  the  influence  of  or  affected  by  any  such 
cause,  condition,  or  act,  to  wit:  Disease,  bodily  infirmity,  ♦  ♦  ♦  local  or 
general  infection  or  joint  infiammation  (except  when  such  infection  or  inflam- 
mation results  from  a  visible  or  open  wound  caused  by  external,  violent  and  ac- 
cidental means),  ♦  ♦  ♦  intentional  injuries  inflicted  by  the  insured. 
♦  ♦  ♦  Each  of  the  foregoing  causes,  conditions  or  acts  are  expressly  ex- 
empted from  all  the  provisions  of  these  by-laws  granting  to  members  or 
beneficiaries  thereof  benefits  or  indemnity." 

[2]  We  are  of  the  opinion  that  the  scarf  pin  used  by  deceased  made 
an  open  wound — that  is,  a  wound  unhealed  and  open  to  infection — 
caused  by  external,  violent,  and  accidental  means.  The  exception  con- 
tained in  the  above  section  6  contains  no  limitation  as  to  how  the  in- 


538  168  C.  C.  A.  REPORTS 

flammation  or  infection  gets  into  the  wound,  whether  by  the  deceased's 
own  act  or  otherwise. 

This  case  is  within  the  exception  of  section  6,  and  the  judgment  be- 
low is  affirmed. 


(257  Fed.  554) 

BALDWIN  V.  KINGSTON. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    April  8,  1919.) 

No.  2437. 

Bankruptcy  ^=»181 — Conveyance  pob  Wite's  Suppobt — ^Inadequate  Con- 
sideration. 

Where  the  value  of  property  transferred  by  a  bankrupt  to  his  wife  was 
not  disproportionate  to  the  bankrupt's  pecuniary  obligation  of  support 
to  her,  In  suit  by  his  trustee  against  the  wife  to  set  aside  the  convey- 
ance as  In  violation  of  the  Bankruptcy  Act,  the  equitable  doctrine  that, 
where  the  consideration  for  a  conveyance  Is  Inadequate,  the  conveyance 
will  be  sustained  only  to  the  extent  of  the  consideration  actually  given, 
has  no  application. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thomas  G.  Haight,  Judge. 

Suit  by  J.  Wadsworth  Baldwin,  trustee  in  bankruptcy  of  Larue  H. 
Kingston  and  William  H.  Burnett,  individually  and  as  copartners, 
against  Etta  C.  Kingston.  From  a  decree  dismissing  the  bill  (247  Fed. 
163),  the  trustee  appeals.    Affirmed. 

Andrew  Van  Blarcom,  of  Newark,  N.  J.,  for  appellant. 
Robert  H.  McCarter,  of  Newark,  N.  J.,  for  appellee. 

Before  WOOLLEY,  Circuit  Judge,  and  THOMPSON  and  MOR- 
RIS, District  Judges. 

PER  CURIAM.  Larue  H.  Kingston  made  a  conveyance  through 
an  intermediary  to  his  wife.  Upon  a  petition  filed  within  four  months 
thereafter,  Kingston  and  his  copartner,  Burnett,  individually  and  as 
copartners,  were  adjudicated  bankrupts.  The  trustee  in  bankruptcy 
instituted  suit  to  set  aside  the  conveyance  as  being  in  violation  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [Comp.  St.  §§ 
9585-9656]).  After  hearing  upon  bill,  answer,  and  proofs  taken  orally 
before  the  District  Court,  a  decree  was  entered  dismissing  the  bill  of 
complaint.    247  Fed.  163.    From  this  decree  the  trustee  appeals. 

The  assignments  of  error  allege  generally  that  the  court  erred  in 
holding  that  the  conveyance  was  not  voluntary  and  was  supported  by  a 
consideration ;  in  finding  that  there  was  an  agreement  whereby  the  con- 
veyance should  be  in  satisfaction,  whole  or  partial,  of  the  wife's  right 
to  support ;  and  in  finding  that  the  value  of  the  property  transferred 
was  not  so  disproportionate  to  the  bankrupt's  pecuniary  obligation  to 
his  wife  as  to  justify  the  application  of  the  equitable  doctrine  that 
where,  under  certain  circumstances,  the  consideration  for  a  conveyance 
is  sufficiently  inadequate  the  conveyance  will  be  sustained  only  to  the 
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extent  of  the  consideration  actually  given,  and  be  declared  voluntary 
and  void  as  to  the  residue. 

As  our  views  on  the  questions  presented  by  the  assignments  of  error 
are  in  accord  with  those  of  the  learned  trial  judge,  we  dispose  of  the 
case  on  his  opinion,  and  direct  that  the  decree  below  be  afHrmed. 


(257  Fed.  555) 

RENSSELAER  &  S.  R,  CO.  v.  DELAWARE  &  HUDSON  CX). 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  16,  1W9.) 

No.  206. 

CoiTBTS  «=»297 — Fedebal  Court — Jubisdiction  of  Case  Involving  Inooms 
Tax  on  Railroad  Dividends. 

The  Circuit  Court  of  Appeals  has  no  jurisdiction  of  a  suit  by  one  rail- 
road company  against  another  and  the  collector  of  internal  revenue,  to  de- 
termine a  liability  for  the  Income  tax  on  certain  dividends  as  between 
the  two  companies,  where  the  controversy  depends  wholly  on  the  con- 
struction of  the  lease  executed  by  plaintiff  railroad  to  defendant ;  both 
being  citizens  of  the  state  of  New  York,  whose  courts  may  determine  the 
controversy,  unless  the  collector  should  remove  the  case  under  Judicial 
Code,  I  33  (Comp.  St.  {  1015). 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  New  York. 

Suit  in  equity  by  the  Rensselaer  &  Saratoga  Railroad  Company 
against  the  Delaware  &  Hudson  Company,  impleaded,  and  another. 
From  a  decree  dismissing  the  bill,  complainant  appeals.  Bill  directed 
to  be  dismissed  without  prejudice  against  the  named  defendant. 

Certiorari  denied,  250  U.  S.  ,  39  Sup.  Ct.  492,  63  U  Ed.  . 

G.  B.  Wellington,  of  Troy,  for  appellant. 

Walter  C.  Noyes,  of  New  York  City,  for  appellee. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  Rensselaer  &  Saratoga  Railroad  Com- 
pany, a  corporation  and  citizen  of  the  state  of  New  York,  filed  this  bill 
in  equity  against  the  Delaware  &  Hudson  Company,  also  a  corporation 
and  citizen  of  the  state  of  New  York,  and  Roscoe  Irwin,  collector  of 
United  States  internal  revenue  for  tiie  Fourteenth  district,  praying 
that  the  collector  defendant  might  be  restrained  from  attempting  to  col- 
lect a  balance  of  income  tax  due  by  the  plaintiff  for  the  year  1916,  by 
seizure  and  sale  of  any  of  its  property,  and  that  he  be  required  to  col- 
lect the  same  of  the  defendant  the  Delaware  &  Hudson  Company,  and 
that  the  Delaware  &  Hudson  Company  be  directed  to  pay  the  balance  of 
said  income  tax  due,  and  to  pay  any  income  tax  that  shall  be  levied  here- 
after against  the  plaintiff  by  charging  the  same  pro  rata  to  the  plain- 
tiff's stockholders  and  deducting  the  amount  from  the  dividends  which 
it  has  agreed  to  pay  such  stockholders.  The  collector  made  default,  and 
the  Delaware  &  Hudson  Company  moved  to  dismiss  the  bill  on  various 

^=»For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key- Numbered  Digests  6  Indexes 
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grounds  not  necessary  to  mention,  which  motion  the  District  Judge 
granted. 

Our  decision  in  Rensselaer  &  Saratoga  R.  R.  Co.,  v.  Irwin,  249  Fed. 
726,  161  C.  C.  A.  636,  and  the  decision  of  the  Court  of  Appeals  of  the 
state  of  New  York  in  Rensselaer  &  Saratoga  R.  R.  Co.  v.  Delaware  & 
Hudson  Co.,  217  N.  Y.  692,  112  N.  E.  1072,  which  were  the  subject 
of  discussion  on  the  argument  may  be  referred  to.  We  see  nothing  in 
the  latter  decision  to  prevent  the  courts  of  the  state  of  New  York  de- 
termining the  controversy  as  to  future  dividends  between  the  corpora- 
tions and  that  with  the  collector  too  (if  he  should  not  remove  the  case 
under  section  33  of  the  Judicial  Code  [Act  March  3,  1911,  c  231,  36 
Stat.  1096,  Comp.  St.  §  1015]),  as  a  new  question;  but  as  it  depends 
wholly  upon  the  construction  of  the  lease  executed  by  the  Rensselaer  & 
Saratoga  Railroad  Company  to  the  Delaware  &  Hudson  Company  May 
1,  1871,  and  both  parties  are  citizens  of  the  state  of  New  York,  we  have 
no  jurisdiction  of  the  present  suit. 

The  court  below  is  therefore  directed  to  dismiss  the  bill  without  prej- 
udice against  the  defendant  Delaware  &  Hudson  Company. 


(257  Fed.  566) 

MIAMI  CYCLE  &  MFG.  CO.  v.  ALLEN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  7,  1919.) 

No.  3193. 

1.  Estoppel  ^=5>68(4) — Equitable  Estoppel — Judicl^l  Proceedino. 

Where  defendant's  tender  was  open  to  be  interpreted  as  a  cancellation 
of  the  patent  license  contract,  and  in  preceding  litigation  complainant's  as- 
signor did  so  interpret  the  tender,  and  acted  under  that  interpretation 
until  selling  his  interest  to  complainant,  ?ield,  that  defendant  was  estopped 
from  claiming  its  tender  should  have  been  construed  as  a  rescission. 

2.  Estoppel  «=»68(4) — Judiclax  Pboceedinq — Ohanqb  of  Theobt. 

Where,  on  first  trial,  decree  was  rendered  for  complainant  for  royalties 
due  under  an  exclusive  patent  license  contract,  on  the  theory  that  there 
had  been  a  mutual  cancellation,  and  that  theory  was  urged  by  def^idant 
on  motion  for  rehearing  on  appeal  from  first  decree,  held,  in  view  of  sub- 
sequent surrender  by  assignee  of  original  complainant  of  right  to  re- 
cover damages  and  profits  from  infringement  by  oUiers,  defendant  cannot 
question  the  acceptance  of  the  offer. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio ;  Howard  C.  HoUister^ 
Judge. 

Suit  by  Herbert  W.  Allen,  assignee  of  William  Robinson,  against 
the  Miami  Cycle  &  Manufacturing  Company.  From  a  decree  for  com- 
plainant, defendant  appeals.    Affirmed. 

Walter  B.  Grant,  of  Boston,  Mass.,  for  appellant. 
Leonard  Carver,  Jr.,  of  Cincinnati,  Ohio,  and  Cornelius  C.  Billings^ 
of  New  York  City,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  Kllr 
LITS,  District  Judge. 

^z:»For  other  cues  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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PER  CURIAM.  The  question  remitted  to  the  court  below  by  our 
per  curiam  opinion  on  the  former  appeal  (Miami  Co.  v.  Robinson,  245 
Fed.  556,  569,  158  C.  C.  A.  22),  was  decided  by  that  court,  and  is  now 
brought  before  us  by  this  appeal.  A  mere  statement  of  our  conclusions 
must  suffice.  It  will  be  sufficiently  intelligible,  by  reference  to  the  for- 
mer opinion. 

The  letter  and  transfer  of  September  29, 1914,  and  the  acceptance  by 
Robinson,  are  now  claimed  by  his  assignee  to  have  constituted  a  can- 
cellation in  praesenti  of  the  contract  of  July,  1908,  operating  only 
against  royalty  thereafter  accruing,  and  are  claimed  by  the  Miami  Com- 
pany to  have  been  a  rescission  ab  initio,  or  else  to  have  been  wholly  in- 
effective because  tendered  as  the  latter  and  accepted  as  the  former,  with- 
out meeting  of  minds.  For  convenience,  we  denominate  the  first  of 
these  two  conflicting  theories  as  "cancellation"  and  the  second  as  "re- 
scission." The  documents  are  not  necessarily  inconsistent  with  an  in- 
tent to  tender  rescission,  but  the  whole  record  does  not  justify  that 
interpretation. 

The  reasons  supporting  this  conclusion  are:  (a)  There  is  nothing 
improbable  in  supposing  that  the  company  would  be  willing  to  lose 
what  it  had  invested  and  take  its  chances  on  being  compelled  to  pay 
royalty  tmtil  September  29,  if  it  could  escape  future  royalty  and  get  rid 
of  the  relations  with  Robinson,  (b)  No  grounds  for  rescission  existed 
or  had  been  claimed ;  and  the  letter  states  no  claim  of  cause  for  rescis- 
sion, but  only  alleges  breaches  which  would  justify  cancellation,  (c) 
The  letter  demands  no  repayment  of  the  consideration  paid  (except 
remotely  imder  the  name  of  damages  for  breach),  (d)  The  company's 
amended  answer  did  not  allege  rescission,  but  only  "renouncement," 
and  did  not  ask  relief  appropriate  to  rescission,  (e)  Upon  the  trial,  both 
parties  and  the  court  treated  the  transaction  as  a  cancellation,  and 
neither  by  assigned  error  or  by  brief  or  argument  in  this  court  did  the 
company  complain ;  on  the  contrary,  it  acquiesced  in  the  theory  that, 
if  it  was  liable  at  all,  its  liability  ceased  on  September  29.  (f)  Even  in 
the  company's  application  for  rehearing  in  this  court,  upon  the  former 
appeal,  the  theory  of  cancellation  seems  to  be  depended  upon,  and  the 
theory  of  rescission  is,  at  best,  only  suggested.  Not  until  the  court 
below,  after  remand,  was  asked  to  enter  final  decree,  was  the  defense 
of  rescission  ever  distinctly  and  clearly  made. 

[1]  Such  circumstances  as  indicate — and  there  are  some  which  do 
— the  intent  to  tender  rescission  are,  we  think,  overborne  by  these  facts 
just  recited.  In  any  event,  it  is  clear  that  the  tender  was — at  best  for 
defendant — ^ambiguous,  and  was  open  to  be  interpreted  as  a  cancella- 
tion. Robinson  did  so  interpret  it,  he  accepted  it  under  such  interpre- 
tation, and  he  continued  to  act  under  that  interpretation  during  the  re- 
mainder of  the  litigation,  and,  apparently  still  acting  thereunder,  sold 
his  interest  to  Allen.  During  all  this  time,  the  company  was  bound  to 
know  that  its  offer  was  capable  of  being  considered  a  cancellation,  and 
that  Robinson  was  so  considering  it  and  was  acting  accordingly  there- 
on. Upon  the  ordinary  principles  of  estoppel,  the  company  cannot  now 
claim  Uiat  its  offer  should  receive  the  other  construction. 
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[2]  During  the  progress  of  this  litigation,  each  party  has  assumed 
positions  inconsistent  with  its  former  action,  and  it  is  impossible  to 
give  effect  to  all  these  shifts.  By  its  application  for  rehearing  on  the 
former  appeal,  the  company  impressed  upon  us  the  injustice  of  com- 
pelling it  to  continue  bound  by  the  contract  after  cancellation;  now 
it  wishes  us  to  find  that  there  had  been  no  cancellation  and  that  it  is  still 
bound.  It  calls  our  attention  to  the  fact  that,  in  opposing  this  applica- 
tion, Robinson's  counsel  denied  that  he  had  accepted  the  offer  of  Sep- 
tember 29.  Perhaps  this  denial  was  not  seriously  intended ;  perhaps 
it  can  be  explained  because  of  some  misunderstanding;  but,  in  any 
event,  it  was  wholly  ineffective.  When  Robinson,  at  the  end  of  the  first 
trial,  claimed  a  decree  upon  the  theory  that  his  right  to  royalties  con- 
tinued until  September  29,  and  then  ceased  because  this  cancellation 
had  been  made,  and  when  he  obtained  the  decree  based  on  that  theory, 
and  successfully  maintained  it  on  appeal,  he  thereby  accepted  the  offer 
as  upon  that  theory,  there  was  a  cancellation  by  mutual  consent,  and 
the  subject  was  closed.  It  became  Robinson's  duty  to  retransfer  what- 
ever of  value,  if  anything,  remained  with  him  and  to  which  he  was  not 
entitled.  This  he  (by  his  assignee)  has  now  done,  by  surrendering  the 
right  to  recover  damages  and  profits  accruing  before  September  29 
from  infringement  by  others.  This  was  belated,  but  the  statute  of 
limitations  has  not  run,  and  nothing  has  been  lost. 

From  these  considerations,  all  of  which  appear  without  dispute,  it  is 
evident  that  the  decree  below  was  right  in  its  substantial  result ;  and  it 
is  affirmed. 
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FIRST  NAT.  BANK  OF  FAIRBANKS  v.  NOTES, 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    May  12,  1919.) 

No.  3142. 

1.  Estoppel  ^=»88(2) — Equitable  Estoppel — ^What  Constitutes. 

That  a  director  of  a  national  bank  signed  his  name  to  reports  to  the 
Comptroller  of  the  Currency,  representing  branches  maintained  by  the 
bank  to  be  separate  institutions,  held,  as  the  bank  knew  all  the  facts  in 
relation  thereto,  and  did  not  act  to  its  detriment  in  reliance  on  the  re- 
ports, not  to  estop  the  director  from  asserting,  in  a  suit  by  the  bank  to 
recover  against  him  because  of  excessive  loans  to  a  branch,  that  such 
branches  were  part  of  the  bank  itself. 

2.  Banks  and  Banking  ^=s»253 — Branch  Banks — What  Abe. 

In  an  action  by  a  national  bank  against  a  former  director  to  recover  on 
accoimt  of  excessive  loans  to  alleged  separate  institutions,  etc.,  held,  that 
such  institutions  were  branches  maintained  by  the  bank  to  purchase  gold 
dust,  so  statements  to  the  Comptroller  showing  the  condition  of  accounts 
between  the  bank  and  branches  were  not  notice  to  the  director  of  loans 
to  the  branches,  or  of  loans  made  to  borrowers  under  authority  of  the 
bank. 

3.  Banks  and  Banking  ^=:>253 — Dibectors — Liabilitt. 

a  director  of  a  national  bank,  who  was  not  familiar  with  banking  busi- 
ness, held  not  negligent  because  he  did  not  examine  into  advances  made  by 
the  bank  to  branches  which  it  maintained,  and  no  recovery  can  be  had  on 
ground  of  excessive  loans  by  the  branches,  where  the  president  and  ma- 
jority stockholder  of  the  bank  represented  all  sums  sent  to  the  branches 
were  for  purchase  of  gold  dust. 

4.  Banks  and  Banking  ^=»253 — Directobs — Liability — ^Dividends. 

In  an  action  by  a  national  bank  against  a  former  director  to  recover,  on 
the  theory  that  a  dividend  had  improperly  been  declared,  held,  that  the 
declaration  of  the  dividend,  which  was  at  the  suggestion  of  the  Comp- 
troller of  the  Currency  to  wind  up  branches  of  the  bank,  was  not  Improper, 
and  no  liability  could  be  predicated  thereon,  as  practically  the  whole  of  the 
dividend  was  immediately  transferred  to  the  bank  by  the  stockholders. 

5.  Banks  and  Banking  ^=»253 — Dibectors — Liabilitt. 

Where  a  national  bank  seeks  to  recover  against  a  director  for  a  loss 
resulting  from  the  director's  violation  of  a  duty  Imposed  by  the  Na- 
tional Banking  Act,  proof  of  something  more  than  negligence  is  required, 
and  there  must  be  proof  that  the  violation  was  in  effect  intentional. 

6.  Banks  and  Banking  ^=»253 — Dibectobs — Liability. 

Directors  of  a  national  bank  owe  a  common-law  duty  to  exercise  ordi- 
nary care  and  prudence  in  the  administration  of  the  affairs  of  the  bank, 
and  they  should  not  be  shielded  from  liability  for  want  of  knowledge  of 
wrongdoing,  if  that  ignorance  is  the  result  of  gross  inattention;  but 
they  cannot  be  held  responsible  for  the  wrongful  act  of  other  directors, 
nor  to  intimately  know  to  whom  credits  are  given. 

7.  Banks  and  Banking  ^=:»254 — Dibectors — Liability. 

In  an  action  by  a  national  bank  against  a  director  to  recover  for  vari- 
ous losses,  including  improper  extension  of  credits,  claimed  to  have  re- 
sulted from  the  director's  neglect,  evidence  held  insufficient  to  show  that 
the  director  was  liable,  either  at  common  law  or  under  the  National 
Banking  Act. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska;    Charles  E.  Bunnell,  Judge. 

or  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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Suit  by  the  First  National  Bank  of  Fairbanks  against  F.  G.  Noyes. 
From  a  decree  for  defendant,  complainant  appeals.    Affirmed. 

The  appellant,  a  national  banking  association  of  Fairbanks,  Alasl^a, 
brought  suit  against  the  appellee,  who  had  been  one  of  the  directors  of  the 
bank  during  the  period  between  September  9,  1907,  and  March  5,  1909,  on  Ave 
causes  of  action,  the  first  of  which  was  to  recover  the  sum  of  $25,722.27  as 
damages  sustained  by  the  appellant  on  account  of  an  excessive  loan  made 
in  violation  of  the  provisions  of  the  National  Banking  Act  by  the  directors 
of  the  bank  to  what  was  then  known  as  the  "S.  A.  Bonnifield  Bank."  The 
second  was  to  recover  from  the  appellee  $5,627.93  damages  sustained  by  the 
appellant  by  the  act  of  the  appellee  and  other  directors  In  declaring  a  divi- 
dend in  violation  of  the  provisions  of  said  act,  and  thereby  appropriating 
the  same  to  their  own  use.  The  third  was  to  recover  the  sum  of  $7,168^22 
as  damages  on  account  of  an  excessive  loan,  made  In  violation  of  the  provi- 
sions of  the  act,  to  what  was  known  as  the  **Bank  of  Cleary."  The  fourth 
and  fifth  were  to  recover  the  sums  of  $5,100  and  $7,800  damages  sustained  on 
account  of  excessive  loans  made  In  violation  of  the  provisions  of  the  act  to 
John  W.  CJorson  and  Theo.  Witte,  respectively.  The  appellee  in  his  answer  de- 
nied any  violation  on  his  part  of  any  of  the  provisions  of  the  act  respecting 
excessive  loans  or  illegal  dividends,  and  alleged  that  the  S.  A.  Bonnifield 
Bank  and  the  Bank  of  Cleary  were  not  separate  and  distinct  banks,  but  were 
only  branches  of  the  appellant,  belonging  to  and  a  part  of  it. 

On  the  pleadings  and  the  evidence  the  court  made  substantially  the  fol- 
lowing findings  of  fact: 

That  the  capital  stock  of  the  bank  is  $50,000,  consisting  of  600  shares,  of 
which  the  appellee,  during  the  period  while  he  was  a  director,  owned  10 
shares,  and  that  at  that  time  Samuel  A.  Bonnifield,  the  president,  and  P.  Ci. 
Manley,  a  director,  owned  practically  all  of  the  stock  of  the  corporation. 
That  from  April  29,  1907,  to  October  15,  1909,  the  said  Bonnifield  maintained 
and  carried  on  a  banking  business  on  Dome  Creek,  Alaska,  under  the  name 
of  the  S.  A.  Bonnifield  Bank,  and  from  April  5,  1906,  until  February  13,  1909. 
he  maintained  and  carried  on,  on  Cleary  Creek,  Alaska,  another  banking 
business  under  the  name  of  the  Bank  of  Cleary.  That  these  banking  in- 
stitutions were  separate  Institutions  from  the  First  National  Bank,  and  were 
established  before  the  appellee  became  a  director.  That  the  appellee  was 
not  a  banker,  and  he  believed  that  the  Bank  of  Cleary  and  S.  A.  Bonnifield 
Bank  were  part  of  the  First  National  Bank,  and  was  not  guilty  of  negligence, 
or  of  any  culpable  intent,  in  believing  that  these  so-called  banks  were  not 
borrowers  of  the  funds  of  the  appellant,  but  held  those  funds  subject  to  the 
control  and  disposal  of  the  appellant,  as  if  said  funds  had  been  held  at  the 
place  of  business  of  the  appellant.  That  loans  were  made  to  Manley  in  ex- 
cess of  the  amount  permitted  by  law,  to  the  knowledge  of  said  Bonnifield 
and  Manley,  but  without  the  knowledge,  consent,  or  acquiescence  of  the  ap- 
pellee, and  no  loss  resulted  to  the  appellant  from  said  loans. 

That  the  so-called  S.  A.  Bonnifield  Bank  and  the  so-called  Bank  of  Cleary 
were  established  by  Bonnifield  for  the  purpose  mainly  of  purchasing  and 
collecting  gold  dust  from  the  miners  in  the  vicinity  thereof,  and  for  the  use 
and  benefit  solely  of  the  appellant,  and  Bonnifield  thereafter  caused  to  be 
transferred  and  kept  on  the  books  of  the  Dome  Creek  and  Cleary  offices 
doubtful  debts  and  excessive  loans  of  the  appellant,  and  drew  checks  upon 
his  account  in  those  offices  without  having  any  funds  to  his  credit,  all  of 
which  was  done  without  the  knowledge,  participation,  or  assent  of  the  ap- 
pellant, who  believed  that  those  two  offices  were  used  only  for  purchasing 
and  collecting  gold  dust,  and  for  the  accommodation  of  the  miners.  That 
in  the  latter  part  of  August,  1908,  the  appellee  learned  that  these  offices  were 
irregular,  and  not  permitted  by  law,  and  thereafter  he  and  Hurley,  the 
cashier,  did  all  In  their  power  to  close  said  offices,  until  they  were  finally 
closed.  That  the  loan  register  of  the  appellant  shows  no  entry  of  loans  or 
discounts  for  those  offices,  nor  does  the  interest  account  of  the  appellant 
show  that  any  Interest  was  ever  charged  to  those  offices  for  moneys  sent 
thereto.  That  the  accounts  between  said  offices  and  the  appellant  were  open 
accounts,  changed  from  day  to  day,  by  reason  of  entries  of  credits  and  debits 
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caxised  by  accounts  transferred*  and  cash  sent  by  tbe  appellant  to  those  in- 
stitutions, and  gold  dust  sent  back  therefrom  to  the  appellant,  and  the  same 
accounts  retransferred  from  said  offices  to  the  appellant,  and  by  the  cash- 
ing of  checks  by  the  three  offices,  one  for  the  other. 

That  the  credit  given  by  the  appellant  on  Its  books  to  the  so-called  Bonnl- 
fleld  Bank  on  August  18,  1908,  f6r  $39,563.12,  being  the  amount  of  the  Xanana 
Commercial  Company  account,  was  given*,  without  the  knowledge,  participa- 
tion, or  assent  of  the  appellee,  and  was  given  by  Hurley,  the  cashier  of  ap- 
pellant, for  the  purpose  of  winding  up  and  closing  the  affairs  of  the  Bonni- 
fleld  Bank,  in  consequence  of  directions  received  from  the  Comptroller  of  the 
Currency.  That  said  account  belonged  to  and  was  the  property  of  the  appel- 
lant, and  the  purpose  of  the  cashier  in  making  said  credit  entries  was  to 
show  on  the  books  the  true  condition  of  the  appellant  and  its  accounts. 
That  of  the  loans  and  advances  made  by  the  appellant  to  the  Tanana  Com- 
mercial Company,  $14,500  was  advanced  by  Bonnifield  prior  to  the  time  when 
the  api)ellee  became  a  director,  $632.91  was  usurious  interest,  $5,158.61  was 
for  an  overdraft  permitted  to  the  Tanana  Commercial  Company  without  the 
knowledge,  participation,  or  assent  of  the  appellee,  and  $19,271.60  was  the 
balance  of  a  loan  made  between  September  27  and  December  2,  1907,  to  the 
Tanana  Commercial  Company  by  Bonnifield,  as  president  of  the  appellant, 
and  in  pursuance  of  an  agreement  between  him  and  the  Commercial  Company 
prior  to  the  time  when  the  appellee  became  a  director,  and  was  made  on 
the  security  of  certain  goods  and  chattels,  but  without  the  knowledge  or  as- 
sent or  participation  of  the  appellee. 

That  the  appellee  did  not  on  August  18,  1908,  or  at  any  time,  knowingly 
or  at  all  cause  to  be  made,  or  participate  or  assent  to  the  making  of,  any 
credit  upon  the  books  of  the  appellant  from  the  Bonnifield  Bank  of  the  sum 
of  $39,563.12,  or  any  sum,  nor  did  he  assent  to  the  making  of  any  charge 
by  the  Bonnifield  Bank  against  the  appellant  of  said  sum,  nor  did  he  at 
any  time  have  any  knowledge  of  the  value  of  the  goods  or  stock  of  mer- 
chandise or  book  accounts  of  the  Tanana  Commercial  Company.  That  the 
moneys  drawn  out  of  the  funds  of  the  appellant  and  of  the  so-called  Bonni- 
field and  Cleary  Banks  by  Bonnifield,  during  the  time  that  he  was  president 
and  manager,  were  the  moneys  and  property  of  the  appellant,  and  the  securi- 
ties taken  by  him  in  his  own  name  through  either  of  said  banks  were  the 
securities  and  property  of  the  appellant,  and  the  assets  of  the  so-called  Bon- 
nifield and  Cleary  offices  were  the  accounts  and  securities  of  the  appellant. 
That  in  1907,  Bonnifield  drew  from  the  funds  of  the  Bonnifield  Bank,  May 
1,  $20,000,  June  3,  $6,056,  June  7,  $14,000,  and  credits  were  made  to  his  ac- 
count, so  that  the  Bonnifield  Bank  showed  a  balance  debit  of  $20,595.15  on 
its  books.  That  between  the  dates  of  Bonnifleld's  overdraft  and  the  closing 
up  of  the  Bonnifield  Bank,  profits  had  been  made  by  the  latter  and  remitted 
to  the  appellant,  resulting  In  a  debit  balance  of  only  $6,103.01.  That  the 
Bonnifield  and  Cleary  Banks  had'  no  source  of  income,  and  the  general  ex- 
penses of  operating  the  same  were  borne  by  the  appellant  in  funds  furnished 
by  it.  That  no  loss  has  been  caused  to  the  appellant  In  consequence  of  es- 
tablishing and  maintaining  either  the  Bonnifield  or  the  Cleary  Bank,  or  In 
consequence  of  money  sent  to  said  banks.  That  said  banks  have  purchased 
large  amounts  of  gold  dust  for  the  benefit  of  the  appellant,  and  delivered 
the  same  at  c^ost  purchase  price,  so  that  the  appellant  has  realized  out  of 
the  gold  dust  so  purchased  by  said  banks  more  than  sufficient  to  equal  the 
amount  of  the  balances  claimed  in  the  complaint  to  have  been  lost  by  reason 
of  the  operations  in  the  Bonnifield  and  Cleary  Banks. 

That  upon  February  13,  1909,  the  directors  of  the  appellee  caused  a  divi- 
dend of  $40,000  to  be  declared  upon  the  shares  of  the  capital  stock  of  the 
appellant,  and  on  the  same  day  they  credited  the  Bank  of  Cleary  with  $39,- 
840  of  the  dividend  so  declared.  That  at  that  time  the  capital  stock,  sur- 
plus, accrued  interest,  undivided  profits,  and  other  assets  belonging  to  the 
appellant  were  in  excess  of  $150,000,  and  the  amount  out  of  which  a  divi- 
dend could  be  declared  lawfully  was  in  excess  of  $40,000,  and  the  appellee 
and  the  other  directors  did  not  know  that  there  were  bad  debts  amounting 
to  $48,450,  but  believed  that  the  net  profits  then  on  hand  and  available  for 
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dividends,  deducting  losses  and  bad  debts,  was  in  excess  of  $40,000,  and 
that  the  capital  stoclc  of  the  appellant  was  not  impaired  by  declaring  the 
dividend.  That  the  declaration  of  that  dividend  was  made  solely  for  the 
purpose  of  closing  up  the  affairs  and  office  of  the  Banlc  of  Cleary,  in  pursu- 
ance of  directions  from  the  Comptroller  of  the  Currency,  and  upon  declaring 
the  same  certificates  of  deposit  were  made  to  the  order  of  the  stockholders 
for  their  respective  shares,  which  Certificates  were  Immediately  indorsed  by 
them  and  not  cashed,  but  turned  over  to  the  appellant,  save  and  except  the 
dividend  on  2  shares,  amounting  to  $160;  but  the  appellee  contributed  the 
entire  amount  of  his  dividend  for  the  purpose  indicated.  That  in  declaring 
the  dividend  the  appellee  did  not  assent  to  or  participate  in  any  withdrawal 
of  any  portion  of  the  appellant's  capital,  and  that  In  fact  by  the  dividend 
the  capital  of  the  appellant  has  not  been  impaired,  nor  has  It  sustained  any 
damage. 

That  the  loan  to  Carlson  was  made  by  the  appellant  upon  his  note  for 
$5,700  of  date  October  29,  1906,  of  which  $700  was  usurious  interest,  and  fur- 
ther usurious  interest  was  added  thereto,  amounting  to  $583.68,  and  said 
note,  with  the  usurious  interest,  was  transferred  a  year  later  to  the  Bank 
of  Cleary,  where  Carlson  had  also  an  overdrawn  account.  That  on  Septem- 
ber 15,  1907,  Carlson's  account  at  Cleary  was  $26,760.57,  which  by  October 
29,  1907,  was  reduced  to  $22,690.01,  and  on  that  day  it  was  further  charged 
with  the  amount  of  the  note,  making  the  total  $28,973.69,  and  on  October  30, 
1907,  the  total  amount  was  transferred  to  the  appellant,  and  $20,000  thereof 
was  charged  to  the  personal  account  of  Bonnifleld,  and  subsequently  paid  by 
him.  That  the  unpaid  balance  of  Carlson's  account,  amounting  to  $8,973.C9. 
included  $1,283.68  of  usurious  Interest,  to  which  further  usurious  interest 
amounting  to  $1,184.53  was  added,  making  the  suin  total  $10,158.22,  for  which 
he  gave  his  note  to  Bonnifleld,  which  was  subsequently  indorsed  to  the  ap- 
pellant. That  $2,990  has  been  collected  on  account  of  the  note,  and  after 
deducting  that  sum  and  usurious  interest  Carlson's  account  was  shown  by 
the  evidence  to  have  been  decreased  down  to  $4,700.01,  which  was  less  than 
Carlson  owed  to  the  appellant  at  the  time  when  the  appellee  became  a  di- 
rector. That  no  loss  suffered  by  the  appellant  by  reason  of  the  transactions 
with  Carlson  was  caused  by  the  act  or  omission  of  the  appellee,  and  the 
loans  to  Carlson  were  made  by  Bonnifleld,  and  without  the  knowledge  or 
participation  of  the  appellee.  That  he  never  knew  or  consented  to  any  of 
the  credit  entries  or  transactions  between  the  Cleary  Bank  and  the  appel- 
lant in  the  matter  of  the  Carlson  account  That  in  fact  the  Carlson  account 
was  neither  imaginary  nor  worthless,  or  fictitious  or  uncollectible. 

That  between  July  17,  190S.  and  August  18,  1908,  the  cashier  of  the  ap- 
pellant, without  the  appellee's  knowledge  or  consent,  discounted  bills  drawn  by 
J.  W.  Corson  to  the  amount  of  $11,450,  and  bills  of  exchange  drawn  by  one 
McDonald,  amounting  to  $2,750.  That  Manley,  then  a  director  of  the  ap- 
pellant, represented  to  the  cashier  that  said  bills  of  exchange  were  drawn 
In  good  faith  against  existing  values.  That  the  appellee  never  acquired 
knowledge  of  the  said  transactions  until  more  than  a  month  after  they  had 
been  consummated.  That  the  appellant  has  not  been  damaged  by  any  act 
of  the  appellee  in  discounting  and  cashing  said  drafts.  That  between  Janu- 
ary 14,  1909,  and  March  5,  1909,  the  appellant  loaned  to  Theodore  Wltte. 
without  the  knowledge  or  consent  of  the  appellee,  $10,500,  and  without  his 
knowledge  or  consent  permitted  Wltte  to  overdraw  to  the  sum  of  $1,203.43. 
That  on  March  8,  1909,  the  overdraft  was  paid  by  Wltte,  and  the  appellant 
was  not  damaged  In  consequence  of  any  participation  or  assent  of  the  ap- 
pellee to  said  loan  or  overdraft. 

That  the  appellant,  through  its  directors  and  oflicers,  knew  on  September 
5,  1907,  and  its  stockholders  knew  on  January  7,  1908,  that  the  appellee  was 
not  a  banker,  and  had  no  experience  In  the  banking  business,  and  was  not 
able  to  understand  any  complicated  system  of  bookkeeping,  such  as  bank 
books,  nor  any  of  the  transactions  therein  recorded,  and  they  at  no  time  in- 
formed him  of  the  true  condition  of  the  appellant  or  of  Its  affairs  with  the 
Cleary  and  Bonnifleld  Banks,  and  that  the  appellee  was  not  then  and  has 
not  since  been  lacking  in  diligence  in  not  being  informed  of  the  true  state 
of  the  affairs  of  the  appellant  or  of  the  other  so-called  banka.    That  he 
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never,  during  the  time  while  he  was  director,  knowingly  permitted  to  be 
made  or  assented  to  the  making  of  any  loans  or  advances  or  overdrafts  to 
any  person  or  persons  in  excess  of  the  amount  permitted  by  the  National 
Banking  Act  (Act  June  3,  1864,  c.  106,  13  Stat.  99).  That  the  amount  which 
the  appellant  could  lawfully  loan  between  July  17,  and  August  13,  1908,  to 
any  one  person,  firm,  or  corporation,  was  $11,500.  That  on  May  8,  1909,  all 
the  capital  stock  of  the  appellant  was  sold  to  E.  T.  Bamett  and  W.  H.  Par- 
sons, who  thereafter  sold  the  same  to  R.  C.  Wood  and  John  L.  McGinn,  who 
now  own  each  230  shares  thereof.  That  at  the  time  when  Bamett  and  Par- 
sons purchased  the  capital  stock  they  did  so  with  full  knowledge  of  the  af- 
fairs and  conditions  of  the  bank,  and  the  price  paid  by  them  therefor  did 
not  contemplate  any  liability  attached  to  and  existing  against  the  appellee 
for  any  act  of  his  during  his  directorate.  That  when  Wood  and  McGinn 
took  an  option  from  Barnett  and  Parsons  to  purchase  the  stock,  they  had 
full  knowledge  of  the  affairs  and  conditions  of  the  appellant. 

As  a  conclusion  of  law  the  court  found  that  the  appellee  was  not  liable 
to  the  appellant  in  any  sum  upon  any  of  the  causes  of  action  set  forth,  and 
a  judgment  was  entered  dismissing  the  action. 

John  L.  McGinn,  McGowan  &  Clark,  and  A.  R.  Heilig,  all  of 
Fairbanlcs,  Alaska,  and  W.  K.  IVIetson,  F.  C.  Drew,  J.  A.  MacKenzie, 
and  Miss  E.  H.  Ryan,  all  of  San  Francisco,  Cal.  (Curtis  Hillyer,  of 
San  Francisco,  Cal.,  of  counsel),  for  appellant. 

Roy  V.  Nye,  of  Monrovia,  Cal.,  and  De  Joumel  &  De  Joumel,  of 
San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellant  assigns  error  to  the  findings  of  the  court  as  contrary  to 
the  evidence,  to  the  refusal  of  the  court  to  make  findings  as  re- 
quested by  the  appellant,  and  to  the  conclusions  of  law  because  un- 
supported by  the  findings.  The  five  causes  of  action  are  grouped 
in  two  classes.  The  second  is  for  damages  for  the  declaration  of 
an  illegal  dividend.  The  others  are  based  on  loans  made  in  excess 
of  the  amount  permitted  by  the  National  Banking  Law.  As  to  the 
first  and  third  causes  of  action  for  damages  for  the  so-called  loans 
to  the  Bonnifield  and  Cleary  branches,  the  appellant  relies  upon  re- 
ports to  the  Comptroller  of  the  Currency,  which  were  signed  by  the 
appellee,  to  show  that  the  appellee  had  knowledge  of  the  excessive 
amount  of  the  loans.  This  contention  is  based  on  the  theory  that 
those  branches  were  in  fact  banks  separate  and  distinct  from  the  ap- 
pellant bank,  and  it  is  said  that  this  is  conclusively  established  by  the 
finding  of  fact  of  the  court  below  from  which  finding  no  appeal  has 
been  taken.  It  is  also  contended  that  the  appellee  is  estopped  to  deny 
that  the  Bonnifkld  and  Cleary  branches  were  separate  entities,  for 
the  reason  that  he,  together  with  five  other  directors,  signed  his  name 
to  reports  to  the  Comptroller  of  the  Currency,  representing  them 
to  be  separate  institutions,  and  because  the  appellant,  relying  there- 
on, brought  the  present  suit.  The  question  of  estoppel  may  be  dis- 
posed of  in  few  words.  The  appellant  knew  all  the  facts  in  re- 
gard to  the  so-called  branches,  and  it  knew  the  exact  nature  of  its  own 
dealings  therewith,  and  it  has  not  been  injured  by  the  appellee's  sig- 
nature to  the  reports  to  the  Comptroller,  nor  has  it  acted  thereon 
to  its  own  detriment. 
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[2,  3]  It  is  true  that  the  court  below  made  a  finding  that  the  Bonni- 
field  and  Cleary  institutions  "were  separate  institutions  from  the  First 
National  Bank."  That  is  not  a  finding  of  fact,  however,  but  a  con- 
clusion of  law.  This  is  shown,  first,  by  the  opinion  of  the  court  be- 
low, in  which  it  was  said  of  these  branches: 

"They  have  every  indication  of  being  a  part  of  the  First  National  Bank. 
No  characteristic  is  lacking." 

But  the  court  proceeded  to  say  that,  owing  to  the  provision  of  law 
that  a  national  bank  cannot  establish  branch  banks  except  in  the  man- 
ner provided  by  statute,  "we  must  conclude  that  these  banks  must 
be  held  to  be  separate  from  the  First  National  Bank.*' 

It  is  shown,  second,  by  the  facts  in  regard  to  the  relation  of  the  ap- 
pellant to  the  two  branches  as  set  forth  in  the  findings  of  the  court 
below,  which  prove  beyond  question  that  the  Bonnifield  and  Cleary 
offices  were  part  and  parcel  of  the  appellant  bank,  and  that  it  was 
so  generally  understood  by  the  public.  Those  offices  were  established 
by  the  appellant.  They  had  no  organization  as  banks  and  no  cap- 
ital stock.  They  acted  under  the  directions  of  the  appellant.  They 
made  loans  out  of  funds  furnished  by  the  appellant,  and  only  as  au- 
thorized by  the  appellant.  Their  principal  business  was  to  purchase 
gold  dust  with  the  appellant's  funds  and  forward  the  same  to  the  ap- 
pellant, and  to  receive  for  transmission  to  the  appellant  gold 'dust  to 
be  deposited  to  the  credit  of  depositors  who  had  accounts  with  the 
appellant.  Each  office  was  in  charge  of  a  manager  or  agent  appoint- 
ed by  the  appellant.  The  branch  offices  reserved  no  profits  to  them- 
selves. All  that  they  did  was  for  the  benefit  and  profit  of  the  appel- 
lant. The  appellant  authorized  a  bank  in  Seattle  and  a  bank  in  New 
York  to  cash  drafts  drawn  by  the  appellant's  agent  at  Bonnifield,  and 
to  charge  the  same  to  the  appellant.  It  gave  like  authority  to  the  Se- 
attle bank  and  to  a  bank  of  San  Francisco  to  cash  drafts  drawn  by 
the  agent  at  Cleary.  The  appellant  conducted  these  gold  dust  pur- 
chasing agencies  in  competition  with  two  other  banks  of  Fairbanks, 
which  had  offices  at  the  same  places  and  for  the  same  purposes.  The 
Dome  and  Cleary  Creek  agencies  sent  statements  to  the  appellant  of 
their  condition  and  their  transactions,  and  the  latter  took  and  retained 
possession  of  all  their  books  and  records  when  the  agencies  were 
closed,  and  it  still  retains  the  same.  In  brief,  the  so-called  Bonnifield 
and  Cleary  Banks  were  but  agencies  belonging  to  and  operated  by  the 
appellant,  and  were  not  separate  banking  institutions. 

The  statements,  therefore,  found  in  the  reports  to  the  Comptroller, 
showing  the  condition  of  the  accounts  between  the  appellant  and  its 
respective  agencies,  and  charging  the  agencies  with  moneys  appear- 
ing in  the  form  of  indebtedness  from  those  branches  to  the  appellant, 
were  not  evidence  of  loans  to  the  agencies,  and  were  not  notice  to  the 
appellee  of  loans  to  borrowers  made  under  the  authority  of  the  ap- 
pellant. There  is  no  ground  for  charging  the  appellee  with  negligence 
in  not  discovering  that  excessive  loans  were  being  made  at  the  local 
branches  on  Dome  Creek  and  Cleary  Creek.  There  was  nothing  on  the 
books  of  the  appellant  at  its  place  of  business  in  Fairbanks  to  show 
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that  loans  were  made  to  borrowers  at  either  of  those  branches.  It 
is  true  that  Bonnifield  and  Manley  borrowed  from  those  branch 
offices  sums  of  money  in  excess  of  the  amount  which  the  bank  was 
permitted  to  loan.  The  appellee  did  not  know  this,  however,  and  he 
was  informed  by  Bonnifield  and  Manley  that  all  money  sent  out  to 
the  branch  offices  was  for  the  purpose  of  purchasing  gold  dust.  The 
appellee  had  no  reason  to  doubt  this,  and  he  should  not  be  charged 
with  negligence  for  his  failure  to  go  out  to  Dome  Creek  and  Cleary 
Creek  to  examine  the  local  books.  A  complete  answer  to  the  whole 
contention  is  that  the  appellee  is  not  charged  in  the  complaint  with 
participation  in  excessive  loans  made  by  the  local  branch  offices.  The 
charge  is  that  as  director  he  participated  in  making  loans  to  the 
branch  offices.    As  we  have  seen,  no  such  loans  were  made. 

[4]  The  declaration  of  the  dividend  which  is  the  basis  of  the  second 
cause  of  action  was  but  a  transaction  on  the  books  of  the  appellant 
for  the  purpose  of  closing  up  the  Cleary  agency  and  transferring  to 
the  appellant  at  its  bank  at  Fairbanks  the  assets  of  the  agency.  It  was 
a  dividend  in  form  only,  for  the  whole  amount  of  the  dividend  de- 
clared, except  $160,  was  immediately  transferred  by  the  stockholders 
to  the  bank.  Again,  the  condition  of  the  business  of  the  appellant 
at  that  time,  as  the  court  below  has  found,  was  such  as  to  justify  the 
declaration  and  payment  of  the  dividend,  when  account  is  taken  of 
certain  assets  of  the  Cleary  agency,  then  in  control  of  the  president 
of  the  bank,  and  subsequently  turned  over  to  the  bank.  We  find  no 
merit  in  the  technical  objection  that  those  assets  could  form  no  basis 
for  the  declaration  of  the  dividend,  for  the  reason  that  they  were  not 
then  collected,  or  that  they  had  been  assets  of  the  Cleary  agency. 

The  fourth  and  fifth  causes  of  action  require  but  brief  considera- 
tion. The  appellant  admits  that  the  only  question  arising  upon  these 
two  causes  of  action  is  whether  the  appellee  was  chargeable  with 
knowledge  of  the  loans.  There  is  nothing  in  the  record  to  show  that 
the  appellee  had  or  was  chargeable  with  such  knowledge.  The  loan 
to  Witte  resulted  from  cashing  Witte's  drafts.  This  was  the  act  of 
the  president  and  cashier  of  the  bank,  and  the  appellee  had  no  notice 
of  it  or  participation  in  it.  The  loan  to  Corson  was  likewise  made 
without  the  knowledge  or  consent  of  the  appellee,  and  in  fact,  as 
the  court  below  found,  it  was  not  a  loan  in  excess  of  the  amount  which 
the  bank  was  permitted  to  loan  when  the  usurious  interest  reckoned 
therein  is  eliminated. 

[5-7]  We  are  led  to  the  inquiry:  What  is  the  measure  of  the  ap- 
pellee's legal  liability  to  the  bank  of  which  he  was  director  in  causes 
of  action  such  as  are  here  brought  before  us?  The  appellee  contends 
that  the  only  rule  of  liability  is  that  which  is  defined  in  Yates  v.  Jones 
National  Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  51  L.  Ed.  1002,  where 
the  court  held  that  the  National  Banking  Act  itself  affords  the  ex- 
clusive rule  by  which  to  measure  the  right  to  recover  damages  from 
directors  based  upon  loss  resulting  solely  from  their  violation  of 
the  duty  expressly  imposed  upon  them  by  a  provision  of  the  act,  and 
that  under  that  act  proof  of  something  more  than  negligence  is  re- 
quired, and  that  there  must  be  proof  that  the  violation  was  in  effect 
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intentional.  In  that  case  the  charge  against  the  directors  was  tiiat 
they  had  made  false  reports  of  the  condition  of  the  bank,  and  the  de- 
cision was  controlled  by  the  consideration  that  in  making  and  pub- 
lishing the  official  reports  of  the  condition  of  the  bank  the  directors 
were  acting  in  obedience  to  the  National  Banking  Act,  and  that,  where 
a  statute  creates  a  duty  and  prescribes  a  penalty  for  nonperformance, 
the  rule  prescribed  in  the  statute  is  the  exclusive  test  of  liability.  That 
decision  was  followed  and  its  doctrine  was  applied  in  Williams  v. 
Spensley,  251  Fed.  58,  163  C.  C.  A.  308,  where  the  suit  was  against 
directors  on  their  liability  for  declaring  dividends  voted  out  of  the  cap- 
ital stock,  and  where  the  court  said: 

"Appellant  contends  that  the  liability  of  a  national  bank  director  for  vot- 
ing and  declaring  dividends  out  of  the  capital  is  an  absolute  liabilitj,  and 
no  question  of  good  faith,  diligence,  or  knowledge  on  the  part  of  a  director 
that  such  dividends  may  impair  the  bank's  capital  is  involved.  This  con- 
tention must  be  rejected,  both  on  principle  and  authority.  See  Yates  v. 
Jones  National  Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  51  L.  Ed.  1002." 

The  appellant  in  its  brief  admits  that  this  is  not  an  action  founded 
upon  the  common-law  liability  of  the  appellee,  but  observes  that 
under  the  facts  developed  at  the  trial  the  appellee  was  liable  for 
willful  neglect  of  his  duty  as  director,  within  the  doctrine  of  the  de- 
cision of  this  court  in  McCormick  v.  King,  241  Fed.  737,  154  C.  C. 
A.  439,  where  we  held  that  the  statutory  liability  of  directors  of  a 
national  bank,  as  prescribed  in  section  5239,  Rev.  St.  (Comp.  St. 
§  9831),  is  the  measure  of  the  right  of  recovery  against  them  for  loss 
resulting  solely  from  their  violation  of  the  express  provisions  of  the 
statute,  but  that  that  does  not  exclude  their  common-law  liability  for 
negligence  in  the  management  of  business  of  the  bank  in  violation 
of  their  oath  of  office  which  results  in  loss  to  its  creditors  and  stock- 
holders. 

In  the  present  case,  in  the  first,  third,  fourth,  and  fifth  causes  of 
action,  the  appellant  expressly  counts  upon  violations  of  that  provi- 
sion of  the  National  Banking  Act  which  prohibits  loans  in  excess  of 
the  amount  permitted  by  the  act.  As  to  those  causes  of  action  we 
think  it  clear  that  the  rule  of  liability  is  that  which  is  defined  in  Yates 
V.  Jones  National  Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  51  L.  Ed. 
1002.  But  if  we  were  to  apply  to  all  of  these  causes  of  action  the 
common-law  rule  of  liability  recognized  by  this  court  in  McCormick 
V.  King,  there  is  still  nothing  in  the  evidence  to  show  that  the  appel- 
lee has  been  guilty  of  negligence  in  the  management  of  the  bank  which 
has  resulted  in  loss  to  its  creditors  or  stockholders.  In  Briggs  v. 
Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924,  35  L.  Ed.  662,  the  court 
announced  the  rule  of  liability  of  directors,  saying  that  directors  of  a 
national  bank  must  exercise  ordinary  care  and  prudence  in  the  ad- 
ministration of  the  affairs  of  the  bank,  but  that  they  shall  not  be 
permitted  to  be  shielded  from  liability  because  of  want  of  knowledge 
of  wrongdoing,  if  that  ignorance  is  the  result  of  gross  inattention,  and 
that  they  cannot  be  held  responsible  for  losses  resulting  from  the 
wrongful  acts  of  other  directors,  unless  the  loss  is  the  consequence  of 
their  own  neglect  of  duty.    In  the  McCormick  Case  this  court  said: 
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"No  one  would  contend  that  a  director  must  look  Into  details  of  manage- 
ment, or  keep  closely  In  touch  with  routine  matters,  or  know  intimately  to 
whom  credits  are  given." 

The  appellee  became  a  director  of  the  bank  in  consequence  of  the  in- 
sistence of  the  other  directors.  He  was  not  a  banking  man.  He  knew 
nothing  of  the  banking  business,  and  when  he  discovered  evidences 
of  irregularity  in  the  management  of  the  bank's  business  he  resigned 
his  oflBce.  At  times  he  protested  against  the  method  in  which  the 
business  was  done.  He  urged  that  the  branch  agencies  be  closed.  In 
declaring  the  dividend  which  gives  rise  to  the  second  cause  of  action, 
the  directors  acted  under  the  advice  of  McGinn,  the  regularly  retained 
attorney  for  the  bank,  who  is  now  a  director  and  one  of  the  principal 
stockholders  of  the  corporation  which  brings  this  suit. 

We  find  no  error.    The  judgment  is  affirmed. 


C57  Fed.  eOl) 

HERMAN  V.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  12,  1919.) 

No.  3234. 

1.  War  ^=»4 — Espionage  Act— Publication  of  False  Cibculab — ^Intebfeb- 

ENCE  WITH  Success  of  Military  Fobces. 

In  a  prosecution  for  publishing  a  false  circular  to  interfere  with  the 
operation  and  success  of  the  military  and  naval  forces  of  the  United 
States,  certain  correspondence  between  defendant  and  other  Socialists, 
appearing  after  declaration  of  a  state  of  war  with  Germany,  held  ad- 
missible as  showing  defendant's  state  of  mind  and  his  intent  in  making 
public  his  circular. 

2.  War  «=»4 — Espionage  Act — Publication  of  False  Circular— Evidence. 

In  a  prosecution  for  publishing  a  false  circular  with  intent  to  interfere 
with  the  operation  of  the  military  forces  of  the  United  States,  certain 
correspondence  between  defendant  and  another  before  the  declaration  of  a 
state  of  war  between  the  United  States  and  Germany  held  admissible, 
as  lowing  defendant's  mental  attitude  at  a  time  not  too  remote  from 
the  time  he  committed  the  act  charged. 

3.  War  ^ps>4 — ^Espionage  Act — False  Circular — EvfDENCE. 

In  a  prosecution  for  publishing  a  false  circular  with  intent  to  interfere 
with  the  operation  of  the  military  forces  of  the  United  States,  certain 
pamphlets  iound  in  defendant's  possession,  referring  to  the  alleged  plu- 
tocratic origin  of  the  war  with  Germany,  etc.,  held  admissible  to  show  de- 
fendant's state  of  mind  and  intention,  as  were  copies  of  receipts  found  in 
defendant's  cifflce  for  money  sent  by  correspondents  to  pay  for  copies  of 
the  pamphlets. 

4.  War  ^=»4 — Espionage  Act — False  Circular — Evidence. 

In  a  prosecution  for  publishing  a  false  circular  with  Intent  to  hinder  the 
operation  of  the  military  forces  of  the  United  States,  testimony  of  two  per- 
sons to  a  conversation  with  defendant  after  the  declaration  of  a  state  of 
war  between  the  United  States  and  Germany  held  admissible  to  show  de- 
fendant's mental  attitude,  though  he  was  not  on  trial  for  his  opinions  or 
for  being  a  pacifist  or  a  Socialist. 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key -Numbered  Digests  A  Indexes 

^Rehearing  denied  October  14,  1919. 
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5.  CBOfiNAL  Law  ^=»763,  764(17) — ^Instruction — Comment  on  Evidence. 

In  a  prosecution  for  publlshhig  a  false  dreular  with  intent  to  hinder 
the  operation  of  the  military  forces  of  the  United  States,  instruction  that 
evidence  of  the  purchase  and  circulation  of  other  literature  by  defend- 
ant, and  of  his  statements  and  correspondence  to  show  his  condition  of 
mind,  had  been  permitted  only  to  indicate  the  trend  of  his  thought  with 
relation  to  the  particular  act  charged,  held  not  improper  as  a  comment  on 
the  evidence  or  as  tending  to  confuse  the  Jury. 

6.  War  ^=»4 — Espionage  Act — False  Cirgulab  — Instruction. 

In  prosecution  for  publishing  a  false  circular  with  intent  to  hinder  the 
operation  of  the  military  forces  of  the  United  States,  an  instruction 
that  it  was  immaterial  what  Lloyd  Creorge  said  during  the  Boer  War, 
what  William  Pitt  said  during  the  Rebellion,  what  George  Wasliington 
said  with  relation  to  pending  legislation,  or  what  Roosevelt  had  said 
prior  to  the  time  involved,  held  proper. 

7.  War  ^=»4 — Espionage  Act — False  Circular — Sufticiency  of  Evidence. 

Evidence  held  sufficient  to  sustain  a  conviction  of  the  state  secretary  of 
the  Socialist  party  of  a  state  for  having  published  a  false  <!ircular  with 
intent  to  interfere  with  the  operation  of  the  military  forces  of  the  United 
States. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington ;  Jeremiah  Neter- 
er,  Judge. 

Emil  Herman  was  convicted  of  interfering  with  the  operation  and 
success  of  the  military  and  naval  forces  of  the  United  States,  and 
he  brings  error.     Affirmed. 

The  plaintiff  in  error  was  found  guilty  upon  two  counts  of  an  indictment, 
each  of  which  charged:  That  continuously  between  April  6,  1917,  and  April 
19,  1918,  he  published  and  exhibited  in  a  described  room  or  office  In  Everett, 
Wash.,  a  printed  circular  in  the  following  words:  "The  MiUtary  Ideal. 
Young  Man:  The  lowest  aim  in  your  Ufe  is  to  be  a  good  soldier.  The  *good 
soldier*  never  tries  to  distinguish  right  from  wrong.  He  never  tliinks,  never 
reasons;  he  only  obeys.  If  he  is  ordered  to  fire  on  his  fellow  citizens,  on 
his  friends,  on  his  neighbors,  on  his  relatives,  he  obeys  without  hesitation. 
If  he  Is  ordered  to  fire  down  a  crowded  street  when  the  poor  are  clamoring 
for  bread,  he  obeys  and  sees  the  gray  hairs  of  age  stained  with  red  and  the 
life  tide  gushing  from  the  breast  of  women,  feels  neither  remorse  nor  sym- 
pathy. If  he  is  ordered  off  as  one  of  a  firing  squad  to  execute  a  hero  or  a 
benefactor,  he  fires  without  hesitation,  though  he  knows  the  bullet  will  pierce 
the  noblest  heart  that  ever  beat  In  human  breast.  A  good  soldier  is  a  blind, 
heartless,  murderous  machine.  He  Is  not  a  man,  he  is  not  even  a  brute,  for 
brutes  only  kill  In  self-defense.  All  that  Is  human  In  him,  all  that  is  divine 
in  him,  all  that  constitutes  a  man,  has  been  sworn  away  when  he  took  the 
enlistment  oath.  His  mind,  his  conscience,  aye  his  very  soul,  are  In  the  keep- 
ing of  his  officer.  No  man  can  fall  lower  than  a  soldier — ^It  is  a  depth  be- 
neath which  we  cannot  go.  Young  Man  Don't  Be  a  Soldier — Be  a  Man!!" 
That  said  office  during  said  period  was  visited  by  a  large  number  of  men, 
their  names  being  unknown  to  the  grand  Jury,  who  were  between  the  ages 
of  21  and  45  years,  fit  and  qualified  for  military  services,  and  who  were  citi- 
zens of  the  United  States.  That  every  statement  in  said  circular  was  false 
and  untrue,  as  the  defendant  well  knew.  The  Intent  charged  In  one  count 
was  that  the  acts  so  charged  were  done  with  the  Intent  to  Interfere  with 
the  operation  and  success  of  the  military  and  naval  forces  of  the  United 
States,  and  In  the  other  count  the  Intent  was  alleged  to  be  to  promote  the 
success  of  the  enemies  of  the  United  States.  On  the  conviction  on  these  two 
counts  the  defendant  was  sentenced. 

■  ■  ■ 

^=9For  otUer  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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Austin  Lewis,  of  Oakland,  Cal.,   for.  plaintiff  in  error. 

Robert  C.  Saunders,  U.  S.  Atty.,  and  Clarence  L.  Reames,  Sp.  Asst. 
Atty.  Gen.,  and  Hinman  D.  Folsom,  Jr.,  all  of  Seattle,  Wash.,  for  the 
United  States. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
Error  is  assigned  to  the  admission  in  evidence  of  certain  correspond- 
ence which  was  found  in  the  defendant's  office.  The  correspondence 
was  in  substance  the  following: 

Schmidt  wrote  on  April  6,  1918,  to  the  defendant,  sending  his  res- 
ignation as  a  member  of  the  Socialist  organization,  expressing  pa- 
triotic sentiments  and  disapproval  of  the  attitude  of  the  Socialist 
party,  to  which,  on  April  12,  1918,  the  defendant  answered,  stating 
that  Schmidt  was  wrong  in  his  attitude  toward  the  Socialist  party 
program  and  principles. 

Maurer  wrote  to  the  defendant  on  May  9,  1917,  referring  scorn- 
fully to  a  patriotic  parade  which  he  had  witnessed,  and  saying: 

"They  have  the  audacity  to  ask  us  to  take  a  gun  and  defend  this  land  of  the 
free  and  the  brave." 

To  that  letter  the  defendant  replied  on  May  10,  1917,  expressing 
similar  sentiments  in  regard  to  patriotic  parades. 

On  April  11,  1918,  Salmon  wrote  to  the  defendant,  stating  that 
he  had  been  sentenced  to  nine  months  in  jail  for  refusing  to  answer 
the  questionnaire,  stating  that  he  had  appealed  the  case,  and  saying. 

'The  questionnaire  is  the  first  step  in  an  extensive  program  to  militarize 
America.    If  we  oppose  miUtarism  in  its  inception,  it  cannot  grow." 

On  April  17,  1918,  the  defendant  answered,  stating  that  Salmon's 
cause  was  a  worthy  one. 

All  this  correspondence  was  introduced  for  the  purpose  of  showing 
the  state  of  mind  of  the  defendant  and  the  intention  with  which  he 
posted  the  printed  circular  which  is  set  forth  in  the  indictment.  For 
that  purpose  they  were  clearly  admissible. 

The  correspondence  with  Cast  differs  from  the  other  correspond- 
ence, in  that  it  occurred  in  February,  1917,  before  the  declaration  of 
war  between  the  United  States  and  Germany.  Cast  wished  to  have  a 
circular  printed  and  distributed  to  prevent  enlistment  in  the  army  of 
the  United  States,  which  the  government  was  then  soliciting,  and  the 
defendant  approved  the  scheme.  We  are  unable  to  see  that  the  ad- 
mission of  this  evidence  was  error  for  which  the  judgment  should  be 
reversed.  It  also  had  its  value  as  showing  the  mental  attitude  of  the 
defendant  at  a  time  not  too  remote  from  the  time  when  he  committed 
the  act  which  is  the  subject  of  the  indictment. 

[3]  Error  is  assigned  to  the  admission  in  evidence  of  certain 
pamphlets  found  in  the  defendant's  possession,  copies  of  which  he 
was  shown  to  have  distributed.  One  of  them,  entitled  "The  Menace 
of  Militarism,"  refers  to  the  mighty  ones,  the  masters  in  the  land,  as 
having  turned  militaristic  and  developed  a  jingoism  of  their  own,  more 
vicious,  because  more  unjustifiable,  than  tliat  of  the  Germans,  and 
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speaks  of  "the  plutocratic  oligarchy  which  controls  the  United  States 
to  militarism."  Another  was  entitled  "Mental  Dynamite."  On  the 
front  page  it  shows  a  picture  of  the  hands  of  a  soldier  striking  a  bayo- 
net through  the  hands  of  labor.    It  contains  this  sentence: 

"The  bayonet  is  a  stinger  made  by  the  working  class,  sharpened  by  the 
working  class,  nicely  polished  by  the  working  class,  and  then  patriotically 
thrust  into  the  working  class  by  the  working  class,  all  for  the  employer  class." 

Another  pamphlet  was  entitled  "The  Great  Madness."  It  contains 
many  statements  similar  to  the  following: 

"The  entrance  of  the  United  States  into  the  world's  war  on  April  6.  1917, 
was  the  greatest  victory  that  the  American  plutocracy  has  won  over  the 
American  democracy  since  the  declaration  of  the  war  with  Spain  in  1S9S.*' 

These  pamphlets,  like  the  correspondence  above  referred  to,  were 
admitted  for  the  purpose  of  showing  the  state  of  mind  and  the  in- 
tention of  the  defendant,  and  for  that  purpose  they  were  admissible. 
The  same  may  be  said  of  the  copies  of  receipts  found  in  the  defend- 
ant's office,  receipts  for  money  sent  by  various  correspondents  to  pay 
for  copies  of  the  pamphlets  above  referred  to. 

[4]  Nor  do  we  find  error  in  the  admission  of  the  testimony  of 
Black  and  Swale,  each  of  whom  testified  to  a  conversation  with  the 
defendant  after  the  entry  of  the  United  States  into  the  war.  These 
conversations  were  admitted  expressly  for  the  purpose  of  showing  the 
intent  of  the  defendant,  and  in  instructing  the  jury  the  court  care- 
fully limited  the  testimony  to  the  question  of  intent.  It  is  true,  as 
counsel  for  defendant  urges,  that  the  defendant  was  not  being  tried 
for  his  opinions  or  for  being  a  pacifist,  or  for  being  a  Socialist,  but 
for  publishing  the  circular  described  in  the  indictment  with  the  crim- 
inal intent  therein  alleged.  But  the  evidence  to  which  exception  was 
taken  all  tended  to  show  the  mental  attitude  of  the  defendant  and 
had  its  bearing  upon  the  question  of  his  intent  and  was  admissible  for 
that  purpose.  Kettenbach  v.  United  States,  202  Fed.  377,  120  C.  C 
A.  505,  and  cases  there  cited.  In  Kirchner  v.  United  States  (Bulletin 
No.  174)  255  Fed.  301,  166  C.  C.  A.  471,  the  court,  in  answering  a 
similar  contention  to  that  which  is  here  made  said: 

"In  admitting  this  evidence  the  trial  court  distinctly  and  more  than  once 
r.dvised  the  Jury  that  this  testimony  was  admitted  only  as  hearing  on  the 
intent  of  the  defendant  in  making  the  statements  set  out  in  the  indictment. 
The  evidence  in  question  does  have  a  tendency  to  prove  that  the  defendant, 
if  he  made  the  statements  charged,  made  them  with  the  intent  charged." 

[5,  8]  The  defendant  assigns  error  to  the  instruction  of  the  court 
to  the  jury  that  the  evidence  of  the  purchase  and  circulation  of  other 
literature  by  the  defendant,  and  his  conversations  and  statements 
and  correspondence,  to  show  his  condition  of  mind,  had  been  permit- 
ted only  for  the  purpose  of  indicating  the  trend  of  his  thought  with 
relation  to  the  particular  act  charged  in  the  indictment.  This  instruc- 
tion is  not  open  to  the  objection,  which  is  now  advanced,  that  it  was 
a  comment  upon  the  evidence  and  tended  to  confuse  the  jury.  Also 
without  merit  is  the  assignment  of  error  to  that  portion  of  the  charge 
in  which  the  court  said  to  the  jury; 
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'It  is  immaterial  what  Lloyd  George  said  during  the  Boer  War,  what 
William  Pitt  said  during  the  Rebellion,  what  George  Washington  said  with 
relation  to  legislation  then  ponding,  or  what  Jaclc  London  said,  ♦  ♦  ♦  or 
what  Theodore  Roosevelt  has  said  prior  to  this  time.' 


ft 


It  appears  elsewhere  that  what  was  thus  said  by  the  court  was  in 
answer  to  an  argument  made  on  behalf  of  the  defendant  that  the 
persons  so  named  had  been  permitted  to  criticize  their  government. 
It  cannot  be  seen  that  the  defendant  was  in  any  way  prejudiced  by 
the  instruction.  What  the  court  said  was  true,  and  was  not  improper- 
ly said. 

[7]  The  contention  that  the  judgment  is  not  supported  by  evidence 
cannot  be  sustained.  There  was  no  request  for  an  instructed  verdict 
for  the  defendant.  Notwithstanding  that  fact,  we  have  examined 
the  evidence,  and  we  find  that,  in  addition  to  the  contents  of  the 
posted  circular  which  speak  for  themselves,  the  defendant,  as  state 
secretary  of  the  Socialist  party  of  the  state  of  Washington,  had  charge 
of  the  office  in  which  the  circular  was  posted,  and  that  during  all  the 
time  between  June  15,  1917,  and  May  6,  1918,  the  circular  was  post- 
ed upon  a  bookcase  in  the  office,  and  that  daily  during  that  period  the 
office  was  visited  by  a  number  of  men  between  the  ages  of  18  and 
45,  many  of  them  between  the  ages  of  21  and  31  years,  who  were 
qualified  and  subject  to  duty  in  the  military  and  naval  forces  of  the 
United  States.  These  facts,  together  with  the  evidence  showing  the 
intent  of  the  defendant,  were  amply  sufficient. 

The  judgment  is  affirmed. 


(257  red.  605) 

WELLS  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Ninth  C^ircuit.    May  5,  1919.) 

No.  3186. 

1.  Criminal  Law  ^=»1032(G),  1044 — Appeal — Indictment — ^Waiveb. 

The  objection  that  an  indictment  is  bad  for  duplicity  Is  waived,  where 
defendant  does  not  test  the  same  by  demurrer,  motion  to  quash,  or 
motion  that  an  election  be  required,  and  the  appellate  court  will  not 
consider  such  objection. 

2.  CoNSPiaACY  ^=»34 — To  Hinder  Execution  of  "Law." 

In  view  of  Const,  art.  1,  §  7,  a  joint  resolution  of  C!ongress  made  and 
approved  on  April  6,  1917,  declaring  a  state  of  war  to  exist  between  the 
United  States  and  Germany,  is  a  *Maw,"  within  the  scope  of  Criminal 
Ck>de,  §  6  (Comp.  St.  §  10170),  denouncing  the  offense  of  conspiracy  to  op- 
pose by  force  the  authority  of  the  United  States,  or  by  force  to  hinder 
and  delay  the  execution  of  any  law  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Law.] 

3.  Indictment  and  Information  ^=»71 — Certainty. 

The  true  test  of  an  indictment  is,  not  whether  it  might  possibly  have 
been  made  more  certain,  but  whether  it  contains  every  element  of  the 
offense  intended  to  be  charged  an'd  sufficiently  informs  the  defendant  of 
what  he  must  be  prepared  to  meet  and.  In  case  other  proceedings  are  taken 
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against  him  for  a  similar  offense,  whether  the  record  shows  with  ac- 
curacy to  what  extent  he  may  plead  a  former  acquittal  or  convicticMi. 

4.  CoNSPiBACY  ^=>43(11) — Indictment. 

An  indictment  charging  that  defendants,  in  violation  of  Criminal  Code, 
§  6  (Comp.  St.  §  10170),  conspired  together  to  oppose  by  force  the  au- 
thority of  the  United  States,  and  by  force  to  prevent,  hinder,  and  delay 
the  execution  of  the  joint  resolution  of  Congress  of  April  6,  1917,  declaring 
a  state  of  war  to  exist  with  Germany,  which  in  the  second  count  specifi- 
cally enumerated  various  acts,  the  execution  of  which  defendants  con- 
spired to  prevent,  hinder,  and  delay,  held  to  state  with  sufficient  definlte- 
ness  the  manner  in  which  the  offense  was  to  be  committed. 

5.  Criminal  Law  ^=»1158(1) — Review — Qxtestion  fob  Juby. 

It  is  for  the  trial  court  to  say  whether  the  evidence  is  sufficient  to 
carry  case  to  the  Jury. 

6.  Conspiracy  <&=>48 — To  Hinder  Execution  of  Law — ^Jury  Question. 

In  view  of  National  Defense  Act.  §§  57,  79  (Comp.  St.  §§  3041,  3044q),  as 
well  as  Act  Jan.  21,  1903,  as  amended  by  Act  May  27,  1908,  held.  In  a 
prosecution  wherein  defendants  were  charged  with  conspiring,  in  vio- 
lation of  Criminal  Code,  §  6  (Comp.  St.  §  10170),  by  force  to  prevent,  hin- 
der, and  delay  the  execution  of  the  Joint  resolution  of  (Congress  declaring 
a  state  of  war  to  exist  with  Germany,  etc.,  that  the  evidence  was  suffld^it 
to  take  the  case  to  the  jury. 

7.  Conspiracy  ^=»45 — Evidence — ^Admissibility. 

Where  defendants  were  charged  with  conspiring  in  violation  of  Criminal 
Code,  §  6  (Comp.  St.  §  10170),  to  prevent,  hinder,  and  delay  the  execution 
by  force  of  the  Joint  resolution  declaring  a  state  of  war  to  exist  with 
Germany,  etc.,  by  Issuing  circulars  against  cbnscrlpticm,  the  admission  of 
a  resolution  introduced  by  one  of  the  defendants  at  a  meeting  where  or- 
ganized workers  demanded  of  the  government  exemption  from  military 
service  of  those  who  had  conscientious  objections  to  the  war  was  propw, 
having  a  tendency  at  least  to  show  defendant's  attitude  of  mind  toward 
conscription. 

8.  Conspiracy  ^=»45— Evidence — ^Admibsibilitt. 

Where  defendants  were  charged  with  violation  of  Criminal  Code,  f  6 
(Comp.  St.  §  10170),  for  conspiring  by  force  to  hinder,  delay,  and  obstruct 
the  execution  of  the  Joint  resolution  declaring  a  state  of  war  with  Ger- 
many, etc.,  evidence  that  one  of  the  circulars  they  Issued  was  found  on 
the  front  porch  of  the  witness*  home,  which  was  within  a  block  of  the 
boundary  lines  of  the  military  reservation,  held  admissible  to  show  dis- 
tribution of  the  circulars. 

9.  Criminal  Law  ^=5>1170(1) — Harmless  Error — ^Evidence — Exclusion. 

Where  defendants  were  charged  with  violation  of  Criminal  Code,  §  6 
(Comp.  St.  §  10170),  for  conspiring  by  force  to  hinder,  delay,  and  ob- 
struct the  execution  of  the  joint  resolution  declaring  a  state  of  war  to 
exist  with  Germany,  etc.,  and  a  defendant  was  permitted  to  testify  fully 
concerning  an  organization  against  militarism  of  which  he  was  a  member, 
held,  that  the  exclusion  of  what  was  done  at  local  branches  of  the  organi- 
zation regarding  conscription  could  not  have  harmed  him  or  the  other 
defendants. 

10.  Conspiracy  ^=>45 — Evidence — Admissibility. 

Where  defendnnts  were  charged  with  violating  Criminal  Code,  S  6 
(Comp.  St.  §  10170),  for  conspiring  by  force  to  obstruct,  hinder,  and  delay 
the  joint  resolution  declaring  a  state  of  war  to  exist  with  Germany,  and 
the  prosecution  relied  on  circulars  advocating  resistance  to  conscription,  a 
letter  written  in  reply  to  one  written  by  defendant  by  a  congressman, 
showing  that  he  was  opposed  to  conscription  and  offered  to  show  defaad- 
ants'  good  faith,  was  incompetent. 
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11.  Cbikinal  Law  ^s>1043(2) — Appeal — Objection — Otfeb  of  Pboof. 

An  exception  to  the  sustaining  of  an  objection  to  a  question  to  a  wit- 
ness cannot  be  considered,  where  it  was  not  stated  what  the  answer  would 
be ;  the  court  not  being  advised  as  to  the  relevancy  of  the  matter  sought 
to  be  elicited. 

12.  WiTNESSBs  ^s»269 — Tbstimont  from  Stenoo&a^hio  Transcript. 

A  transcript  of  stenographic  notes  of  an  interview  may  be  used  by  the 
•  one  who  took  the  notes  only  to  refresh  liis  memory. 

13.  Criminal   Law    ^s»1169(1) — Review — ^Harmless   E}rrob — ^AniassioN    of 
Evidence. 

Where  defendants  were  charged  with  conspiring,  in  violation  of  Crimi- 
nal Code,  §  6  (Comp.  St  §  10170),  to  tiinder,  delay,  and  obstruct  by  force 
laws  of  the  United  States,  including  the  Joint  resolution  declaring  a  state 
of  war  to  exist  with  Qermany,  the  admission  of  a  transcript  of  steno- 
graphic notes  of  an  interview  with  one  of  the  defendants  held  harmless ; 
the  matter  being  fully  covered  by  other  witnesses. 

14.  Criminal  Law  ^=s>S29(i) — Instructions — ^Refusal. 

The  refusal  of  requested  instructions  covered  by  the  charge  given  Is  not 
error. 

15.  Criminal  Law  ^s»1088(1),  1056(1) — Appeal — Objections  and  Exceptions 
to  Charge. 

The  appellate  court  will  not  ordinarily  look  into  any  objections  to  the 
charge,  unless  they  are  timely  made,  and  exceptions  are  regularly  saved 
to  the  rulings  thereon. 

16.  Criminal  Law  ^s>822<11) — Instructionb  as  a  Whole — Presumption. 

Where  defendants  were  charged  with  conspiring,  in  violation  of  Crimi- 
nal Code,  I  6  (Comp.  St.  §  10170),  to  hinder,  delay,  and  prevent  by  force 
the  execution  of  the  Joint  resolution  of  Congress  declaring  a  state  of  wat 
to  exist  with  Germany,  etc.,  and  it  appeared  that  they  issued  a  circular 
a^inst  conscription,  an  instruction  that  defendants  were  presumed  tc* 
know  the  law,  and  cannot  shield  themselves  behind  ignorance  of  the  law, 
when  considered  with  the  charge  as  a  whole,  held  not  erroneous. 

17.  CJriminal  Law  ^=»822(11) — Conspiracy — Instructions  as  a  Whole — Pre- 
sumption. 

In  a  prosecution  for  conspiracy  in  violation  of  Criminal  Code,  §  6 
(Comp.  St.  §  10170),  to  hinder,  delay,  and  prevent  by  force  the  execution 
of  laws  of  the  United  States,  such  as  the  Joint  resolution  of  Congress  de- 
claring a  state  of  war  to  exist  with  (Germany,  etc.,  a  charge  that  every 
person  is  presiuned  to  intend  the  natural  consequences  of  his  own  act 
held  correct,  when  considered  with  the  charge  as  a  whole ;  the  criminality 
of  the  act  not  depending  on  a  particular  intent,  etc. 

18.  Criminal  Law  ^=»822(7) — Conspiracy — Instructions  as  a  Whole. 

Where  defendants  were  charged  with  conspiring,  in  violation  of 
Criminal  CJode,  §  6  (Comp.  St.  §  10170),  to  prevent  by  force  the  execution, 
etc.,  of  laws  of  the  United  States,  as  the  Joint  resolution  declaring  a  state 
of  war  with  Germany,  and  it  appeared  that  they  issued  a  circular  against 
conscription,  an  excerpt  from  the  charge,  that  the  effect  of  the  circular 
could  not  be  neutralized  or  limited  by  any  motive  or  intent  not  con- 
nected therewith,  when  considered  with  the  charge  as  a  whole,  held  cor- 
rect 

19.  Criminal  Law  ^=»814(1) — Sedition — Conspiracy — Instructions. 

Where  defendants  were  charged  with  conspiring,  in  violation  of  Olm- 
inal  Code,  f  6  (Comp.  St.  §  10170),  by  force  to  preyent,  hinder,  and  delay 
the  execution  of  the  Joint  resolution  declaring  a  state  of  war  to  exist  with 
Germany,  etc.,  and  they  issued  circulars  against  conscription,  a  charge  on 
freedom  of  speech,  referring  to  riots,  held  not  open  to  attack,  as  being  in- 
applicable; the  court  stating  therein  that  it  referred  to  riots  merely  foi 
illustration. 
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20.  Criminal  Law  ^=»1137(3) — ^Appeal — Invited  Error — ^Instruction. 

Where  defendants  requested  a  charge  dealing  with  freedom  of  si)e€ch, 
they  cannot  attack  a  charge  thereon  as  irrelevant ;  the  giving  of  the  same 
behig  invited. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington;  Jeremiah  Neter- 
er,  Judge. 

Hulet  M.  Wells  and  others  were  convicted  of  conspiracy  in  viola- 
tion of  Criminal  Code,  §  6,  and  they  bring  error.    Affirmed. 

The  plaintiffs  In  error,  defendants  below,  were  indicted  by  two  counts, 
charpred  with  conspiracy  under  section  6  of  the  Criminal  Code  (Act  March 
4,  1909,  c.  321,  35  Stat.  1089  [Comp.  St.  $  10170]).  The  first  count  charges 
that  the  defendants,  on  April  25,  1917,  conspired  together  and  with  sundry 
other  persons  "to  oppose  by  force  the  authority  of  the  United  States,  and  by 
force  to  prevent,  hindor,  and  delay  the  execution  of  a  law  of  the  United 
States;  that  Is  to  say,"  the  defendants,  namhig  them,  did  "conspire,  con- 
federate, and  agree  together,  and  with  divers  and  sundry  other  persons  to 
the  grand  jurors  unknown,  by  force  to  prevent,  hinder,  and  delay  the  execu- 
tion of  the  Joint  resolution  of  Congress  of  the  United  States  made  and  ap- 
proved on  the  6th  day  of  April,  A.  D.  1917  [40  Stat.  1,  c.  1],  then  and  there 
declaring  a  state  of  war  to  exist  between  the  United  States  and  the  Imperial 
German  government,  and  directing  and  authorizing  the  President  of  Che 
United  States  to  employ  the  entire  military  and  naval  forces  of  the  United 
States  and  the  resources  of  the  government  to  carry  on  war  against  tlie  Im- 
perial German  government,  and  to  then  and  there  oppose  by  force  the  au- 
thority of  the  United  States  and  the  authority  of  the  President  of  the  United 
States  In  carrying  Into  force  and  effect  the  provisions  of  the  law  then  ex- 
isting which  related  to  the  armed  military  and  naval  forces  of  the  United 
States,  and  to  then  and  there  by  force  prevent,  hinder,  and  delay  the  execu- 
tion of  such  acts  of  Congress  enacted  after  the  adoption  of  said  resolution 
declaring  war  between  the  United  States  and  the  Imperial  German  govern- 
ment, hereinabove  referred  to,  for  the  purpose  of  carrying  into  execution  the 
plan  and  purpose  of  said  resolution ;  it  then  and  there  being  the  purpose 
and  intention  of  the  said  defendants,  and  each  of  them,  together  with  such 
other  persons  as  they  might,  or  could.  Induce,  incite,  and  encourage  to  co- 
operate with  them  in  their  plan,  and  to  Join  their  said  conspiracy  to  oppose 
by  forco  the  authority  of  the  United  States,  and  to  prevent,  hinder,  and  de- 
lay the  execution  of  the  said  Joint  resolution  of  Congress  declaring  war 
hereinabove  referred  to,  together  with  such  other  laws  as  then  existed  or 
as  might  thereafter  be  enacted  in  pursuance  of  said  Joint  resolution  of  Congress 
declaring  war,  and  It  then  and  there  was  the  further  purpose,  plan,  and  ob- 
ject of  the  said  defendants,  and  each  of  them,  to  prevent  by  force  the  proper 
organization  of  armed  military  and  naval  forces  of  the  United  States,  and 
the  proper  disposition  of  said  force  under  and  by  virtue  of  the  authorities 
of  the  United  States  In  conducting  said  war  so  declared  and  resolved  for  by 
the  said  Congress  of  the  United  States." 

The  allegations  of  the  second  count  are  of  similar  import,  except  that  they 
are  more  specific  as  to  the  laws,  the  execution  of  which  it  Is  alleged  the  de- 
fendants conspired  by  force  to  prevent,  hinder,  and  delay.  These  laws,  as 
specified,  are:  First,  the  Joint  resolution  of  the  Senate  and  House  of  Repre- 
sentatives declaring  war  between  this  country  and  Germany;  second,  the 
act  of  Congress  approved  June  3,  191C  (39  Stat.  166,  c.  134),  entitled  "An  act 
for  making  further  and  more  effectual  provision  for  the  national  defense, 
and  for  other  purposes,"  special  reference  being  had  to  sections  57,  59,  and 
111  of  said  act  (Comp.  St.  §§  3041,  3043,  3045);  and,  third,  section  4  of  the 
act  of  Congress  approved  Januai*y  21,  1903,  entitled  "An  act  to  promote  the 
efficiency  of  the  military  and  for  other  purposes"  (32  Stat.  775,  c  196),  as 
amended  by  section  3  of  the  act  of  Congress  approved  May  27,  1908,  entitled 
"An  act  to  further  amend  the  act  entitled  'An  act  to  promote  the  efficiency  of 
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the  militia  and  for  otlier  purposes,*  approved  January  21,  1903"  (35  Stat.  390, 
c  204).  And  in  relation  to  these  laws  it  is  further  alleged:  *'It  then  and 
there  being  the  purpose  and  intention  of  the  said  defendants,  and  each  of 
them,  together  with  such  other  persons  as  they  might  or  could  induce,  incite, 
and  encourage  to  co-operate  with  them  in  their  plan,  and  to  Join  their  ^aid 
conspiracy,  by  force  to  prevent,  hinder,  and  delay  the  duly  authorized  offi- 
cers, agents,  and  representatives  of  the  United  States  from  putting  into 
effect  and  executing  the  said  laws  hereinabove  mentioned,  and  from  calling' 
forth  and  bringing  into  the  military  service  of  the  United  States  persons 
subject  and  liable  to  service  thereunder  under  the  provisions  of  said  laws, 
and  to  prevent,  hinder,  and  delay  by  force  the  mobilization^  organization,  con- 
trol, direction,  and  disposition  of  the  armed  military  and  naval  forces  of 
the  United  States  in  conducting  said  war  against  the  Imperufl  German 
fiTOvernment." 

The  cause  went  to  trial  upon  a  plea  of  not  guilty,  resulting  in  a  conviction 
of  all  the  defendants.  Prior  to  trial  there  was  no  demurrer  or  other  plea  or 
motion  interposed  to  the  sufficiency  or  regularity  in  form  or  otherwise  of 
the  indictment.  The  defendants  prosecute  a  writ  of  error  from  the  judg- 
ment entered  upon  their  conviction. 

Winter  S.  Martin  and  Wilson  R.  Gay,  both  of  Seattle,  Wash.,  for 
plaintiffs  in  error. 

Robert  C.  Saunders,  U.  S.  Atty.,  Clarence  L.  Reames,  Sp.  Asst.  Atty. 
Gen.,  and  Ben  L.  Moore,.  Asst.  U.  S.  Atty.,  all  of  Seattle,  Wash. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
The  first  question  presented  here  is  whether  the  indictment  by  each 
count  charges  two  or  more  distinct  offenses.  It  is  unnecessary  at  this 
time  to  analyze  the  indictment,  read  in  connection  with  the  statute  un- 
der which  it  is  drawn  (section  6,  Criminal  Code),  to  determine  whether 
or  not  it  contains  the  statement  of  two  or  more  separate  and  distinct 
offenses.  It  is  sufficient  to  say  that  the  objection  was  only  raised  by  a 
motion  to  dismiss  at  the  close  of  the  government's  case,  on  the  ground 
that  the  indictment  does  not  state  facts  sufficient  to  constitute  an  offense 
against  the  defendants,  and  a  further  motion  at  the  close  of  the  case  for 
a  directed  verdict  discharging  the  defendants,  for  the  same  reason. 

[1]  The  objection  that  an  indictment  is  bad  for  duplicity  is  waived 
by  going  to  trial,  unless  previously  tested  by  demurrer,  motion  to  quash, 
or  motion  that  the  prosecution  be  required  to  elect  between  the  offenses 
charged.    The  rule  is  thus  stated  in  12  Cyc.  762: 

"The  objection  that  an  indictment  is  bnd  for  duplicity  should  be  made  by 
demurrer,  by  motion  to  quash,  or  by  motion  that  the  prosecution  be  required 
to  elect  between  the  offenses,  and  a  failure  to  do  so  waives  the  objection  and 
It  cannot  be  raised  by  motion  in  arrest  of  Judgment." 

See,  also,  United  States  v.  Bayaud  (C.  C.)  16  Fed.  376. 

The  waiver  intercepts  any  later  objection  made  to  the  form  of  the 
indictment  that  it  is  bad  for  duplicity,  and  the  defendants  were  pre- 
cluded from  interposing  it  at  the  time  they  sought  to  do  so.  For  this 
reason,  the  court  will  not  now  further  consider  it. 

[2]  It  is  next  contended  that  the  indictment  is  not  sufficient,  for  rea- 
sons following:   First,  that  the  joint  resolutionof  Congress  declaring 
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war  against  the  Imperial  German  government  is  not  a  law,  within  the 
purview  of  section  6  of  the  Criminal  Code;  and,  second,  that  both 
counts  are  bad,  because  lacking  in  specific  and  definite  allegations  show- 
ing in  what  manner  the  offenses  were  to  be  committed. 

Article  1,  §  7,  of  the  Constitution,  prescribes  the  requisites  to  be  ob- 
served by  which  a  bill  introduced  in  either  house  of  Congress  shall 
become  a  law.  It  must  pass  both  houses  and  be  presented  to  the  Presi- 
dent. If  he  approves  it,  it  becomes  a  law.  If  he  returns  it  with  his 
veto,  it  must  be  to  the  house  in  which  it  originated.  The  section  then 
proceeds  as  follows: 

''If  after  such  reconsideration  two-thirds  of  that  house  shall  agree  to  pass 
the  hill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  hoose, 
by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds 
of  that  house,  it  shall  become  a  law.  But  in  aU  such  cases  the  votes  of  both 
houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  and  against  the  bill  shall  be  entered  on  the  Journal  of  each  house 
respectively.  If  any  biU  shall  not  be  returned  by  the  President  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Congress  by 
their  adjournment  prevent  its  return,  in  which  case  it  shall  not  be  a  law. 

"Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the  S^iate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of  ad- 
journment), shall  be  presented  to  the  President  of  the  United  States ;  and  be- 
fore the  same  shall  take  effect,  shall  be  approved  by  him,  or  being  disapproved 
by  him,  shall  be  repassed  by  two-thirds  of  the  Senate  and  House  of  Repre- 
sentatives, according  to  the  rules  and  limitations  prescribed  in  the  case  of 
a  bUl." 

While  not  passing  upon  the  question  directly,  the  Supreme  Court 
has  considered  and  treated  joint  resolutions  as  having  the  efifect  of  law. 
For  instance,  the  court,  in  considering  a  joint  resolution  suspending 
the  operation  of  an  act  of  Congress,  says,  in  United  States  ex  rel.  Levey 
V.  Stockslager,  129  U.  S.  470,  475,  9  Sup.  Ct.  382,  384  (32  L.  Ed.  785) : 

"It  [the  Joint  resolution]  had  all  the  characteristics  and  effects  of  the  act 
of  March  2,  1807  [the  act  which  the  resolution  suspended],  which  became  a 
law  by  the  approval  of  the  President.  Until  Congress  should  further  order, 
the  operation  of  the  act  of  March  2,  1867,  was  by  the  Joint  resolution  ef- 
fectually suspended." 

So  in  Fourteen  Diamond  Rings  v.  United  States,  183  U.  S.  176,  184, 
22  Sup.  Ct.  59,  62  (46  L<.  Ed.  138),  Mr.  Justice  Brown,  in  a  concurring 
opinion  with  the  Chief  Justice  who  rendered  the  opinion  of  the  court, 
speaking  of  the  function  of  a  joint  resolution,  says: 

"While  a  joint  resolution,  when  approved  by  the  President,  or,  being  dis- 
approved, is  passed  by  two-thirds  of  each  house,  has  the  effect  of  a  law 
(Const,  art.  1,  §  7),  no  such  effect  can  be  given  to  a  resolution  of  either 
house  acting  independently  of  the  other." 

The  eminent  Justice  cites  with  approval  6  Op.  Atty.  Gen.  680, 
wherein  Attorney  General  Gushing  holds  that : 

While  "Joint  resolutions  of  Congress  are  not  distinguishable  from  bUls, 
and  •  •  •  have  all  the  effect  of  law,  •  •  •  separate  resolutions  of 
either  house  of  Congress,  except  in  matters  appertaining  to  their  own  parlia- 
mentary rights,  have  no  legal  effect  to  constrain  the  action  of  the  Presld^t 
or  heads  of  departments." 
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The  purpose  of  the  resolution  in  question  was  weighty;  it  was  de- 
signed to  proclaim  that  a  state  of  war  existed  between  this  government 
and  Germany.  It  was  designed  to  have,  and  by  the  intendment  of 
Congress  without  question  did  have,  the  same  effect  and  potency  as  if 
war  had  been  declared  by  a  regular  act  of  Congress ;  otherwise,  that 
body  would,  we  may  reasonably  assume,  have  made  the  declaration  by 
a  regularly  adopted  act.  We  think  that  the  resolution  having  the  effect 
of  law  must  be  considered  a  law,  within  the  meaning  of  section  6  of  the 
Criminal  Code. 

[3,  4]  Referring  to  the  objection  that  the  indictment  fails  to  state 
definitely  in  what  manner  the  offenses  were  to  be  committed,  it  is  our 
opinion  that  the  indictment  itself,  in  both  counts,  completely  answers 
it.  We  need  not  here  repeat  the  language.  It  will  be  sufficient  to  call 
attention  to  the  allegations  of  the  purpose  and  intention  of  the  alleged 
conspirators,  which  were  to  oppose  by  force  the  authority  of  the  United 
States,  to  prevent,  hinder,  and  delay  the  execution  of  the  joint  reso- 
lution of  Congress  declaring  war,  and  to  prevent  by  force  the  proper 
organization  of  armed  military  and  naval  forces  of  the  United  States, 
etc.  This  as  to  the  first  count.  The  second  is  equally  explicit.  The 
word  "force"  has  a  well-defined  meaning,  and  it  was  not  essential  to 
the  protection  of  the  defendants,  in  their  right  to  be  so  informed  of 
what  they  were  accused  of  doing  as  to  enable  them  to  concert  their  de- 
fense, that  the  pleader  go  further  and  state  the  particular  manner  in 
which  the  force  was  designed  to  be  applied. 

The  true  test  of  an  indictment,  says  the  Supreme  Court,  is,  "not 
whether  it  might  possibly  have  been  made  more  certain,  but  whether  it 
contains  every  element  of  the  offense  intended  to  be  charged,  and  suffi- 
ciently apprises  the  defendant  of  what  he  must  be  prepared  to  meet, 
and,  in  case  any  other  proceedings  are  taken  against  him  for  a  similar 
offense,  whether  the  record  shows  with  accuracy  to  what  extent  he 
may  plead  a  former  acquittal  or  conviction."  Cochran  and  Sayre  v. 
United  States,  157  U.  S.  286,  290,  15  Sup.  Ct.  628,  630  (39  L.  Ed.  704). 
The  principle  has  been  applied  by  this  court  in  Sheridan  v.  United 
States,  236  Fed.  305,  310,  149  C.  C.  A.  437. 

The  rule  is  especially  applicable  at  the  stage  of  the  proceedings  in 
which  the  question  of  the  sufficiency  of  the  indictment  was  raised  here 
for  the  first  time.  Applying  the  rule,  it  is  clear  that  the  present  indict- 
ment reasonably  conforms  to  the  requirement  of  the  law.  It  serves  to 
warn  the  defendants  of  what  they  are  called  upon  to  meet  at  the  trial, 
and  puts  them  into  adequate  possession  of  the  facts  charged  to  enable 
them  properly  to  concert  their  defense.  The  indictment  is  therefore 
sufficient. 

[5,  8]  The  next  question  presented  for  consideration  is  whether  the 
trial  court  committed  error  in  refusing  to  grant  defendants'  motion  for 
a  directed  verdict,  on  the  ground  that  the  testimoiiy  does  not  show  the 
commission  of  the  offense  charged.  The  testimony  is  all  in  the  record, 
and  it  is  for  the  court  to  say  whether  it  is  sufficient  to  carry  the  case  to 
the  jury  for  their  determination. 

In  the  trial  court's  charge  to  the  jury,  the  two  counts  of  the  indict- 
ment were  consolidated  and  treated  as  one  offense.    To  this  manner  of 
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treating  the  case  there  seems  to  have  been  no  objection,  by  either  the 
government  or  the  defendants.  Proceeding  upon  this  theory,  the  par- 
ticular charge  against  defendants  is  that  they  conspired  to  oppose  by 
force,  and  to  prevent,  hinder,  and  delay,  the  execution  of  the  joint  res- 
olution of  Congress  of  April  6,  1917,  declaring  that  a  state  of  war 
existed  between  the  United  States  and  the  Imperial  German  govern- 
ment, authorizing  the  President  to  employ  the  entire  naval  and  military 
forces  of  the  United  States  and  the  resources  of -the  government,  and 
pledging  the  resources  of  the  country  for  bringing  the  conflict  to  a  suc- 
cessful termination;  also  the  National  Defense  Act  of  June  3,  1916, 
section  57  of  which  provides  that: 

"The  mUitia  of  the  United  States  shall  consist  of  aU  able-bodied  male 
citizens  of  the  United  States  and  all  other  able-bodied  males  who  have  or  who 
shall  have  declared  their  intention  to  become  citizens  of  the  United  States, 
who  shall  be  more  than  eighteen  years  of  age,  and,  except  as  hereinafter 
provided,  not  more  than  forty-five  years  of  age,  and  said  militia  shall  be 
divided  into  three  classes,  the  National  Guard,  the  naval  militia,  and  the 
unorganized  militia."    Oomp.  St.  {  3041. 

And  section  79 : 

**If  for  any  reason  there  shall  not  be  enough  voluntary  enlistments  to  keep 
the  reserve  battalions  at  the  prescribed  strength,  a  sufficient  number  of  un- 
organized militia  shall  be  drafted  into  the  service  of  the  United  States  to 
maintain  each  of  such  battalions  at  the  proper  strength."    Comp.  St  S  3044q. 

And  also  the  act  of  January  21,  1903,  as  amended  by  the  act  of  May 
27,  1908,  which  authorizes  the  President,  whenever  the  United  States 
is  in  danger  of  being  invaded  by  a  foreign  nation,  to  call  forth  the 
state  militia  to  repel  such  invasion. 

Keeping  this  statement  in  mind  as  a  premise,  we  will  give  attention  to 
the  evidence.  Let  us  emphasize,  before  proceeding,  that  force  is  an  es- 
sential element  of  the  oflFense,  and  likewise  in  the  charge,  and  that  mere 
solicitation  or  entreaty,  without  a  purpose  of  applying  or  using  force  to 
accomplish  the  ends  sought  to  be  attained,  is  without  the  intendment 
of  section  6  of  the  Penal  Code,  under  which  the  indictment  is  drawn. 

In  the  latter  part  of  April  and  early  in  May,  1917,  meetings  were  as- 
sembled in  Seattle,  Wash.,  under  the  auspices  of  an  association  of  per- 
sons known  as  the  "No  Conscription  League."  At  these  meetings  there 
was  prepared  and  adopted  by  the  league  a  circular  entitled  "No  Con- 
scription, No  Involuntary  Servitude,  No  Slavery."  Twenty  thousand 
of  these  circulars  were  printed,  and  persons  attending  the  meetings  cir- 
culated them  in  certain  parts  of  the  city,  going  from  house  to  house  and 
leaving  them  as  they  passed  along.    The  circular  reads  as  follows : 

"•Neither  Slavery,  nor  INVOLUNTARY  SERVITUDE,  except  as  punish- 
ment for  crime  whereof  the  party  shaU  have  been  duly  convicted,  shaU  ex- 
ist within  the  United  States  or  any  place  subject  to  their  Jurisdiction.* 

**The  above  is  a  part  of  the  organic  Constitution  of  the  United  States. 
The  President  and  Congress  have  no  authority  to  set  it  aside.  That  can  only 
be  done  by  a  majority  vote  of  the  Legislatures  of  three-fourths  of  the  sepa- 
rate states.  For  the  President  and  Congress  to  do  it  is  to  usurp  the  powers 
of  autocrats  and  if  unresisted  means  the  abandonment  of  democracy  and  the 
destruction  of  the  republic 

"We,  signing  this,  are  native-born  citizens,  within  the  age  limit  set  for 
the  first  compulsory  draft    They  wiU  make  an  army  of  ua  and  send  us  to 
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compel  yon  to  enter  the  second  draft,  and  some  more  of  yon  to  enter  the  third 
draft  and  so  on  until  freedom  is  dead.  Wake  np!  Stand  by  ns  now,  for 
when  we  have  become  an  army  we  will  have  ceased  to  think  and  we  w^ill 
shoot  you  if  told  to  shoot  you!  Just  so  it  is  expected  that  we  will  shoot 
and  kill  our  brothers  in  other  lands  and  that  we  will  die  to  restore  the 
rapidly  vanishing  values  to  the  investments  of  Wall  Street  bankers  escaping 
service  themselves — a  plutocracy  whose  good  fortunes  we  do  not  share,  but 
for  which  we  have  suffered  enough. 

"Resist!  Refuse!  Don't  yield  the  first  step  toward  conscription.  Better  to 
be  imprisoned  than  to  renounce  your  freedom  of  conscience.  Let  the  finan- 
ciers do  their  own  collecting.  Seek  out  those  who  are  subject  to  the  first 
draft!  Tell  them  that  we  are  refusing  to  register  or  to  be  conscripted  and 
to  stand  with  us  like  men  and  say  to  the  masters:  *Thou  shalt  not  Prus- 
sianize America!' 

"We  are  less  concerned  with  the  autocracy  that  is  abroad  and  remote  than 
that  which  is  immediate,  imminent  and  at  home.  If  we  are  to  fight  autoc- 
racy, the  place  to  be^  is  where  we  first  encounter  it.  If  we  are  to  break 
anybody's  chains,  we  must  first  break  our  own,  in  the  forging.  If  we  must 
fight  and  die,  It  is  better  that  we  do  it  upon  soil  that  is  dear  to  us,  against 
our  masters,  than  for  them  where  foreign  shores  will  drink  our  blood.  Bet- 
ter mutiny,  defiance  and  death  of  brave  men  with  the  light  of  the  morning 
upon  our  brows,  than  the  ignominy  of  slaves  and  death  with  the  mark  of 
Cain,  and  our  hands  spattered  with  the  blood  of  those  we  have  no  reason 
to  hate. 

"SEATTLE  BRANCH  NO  CONSCRIPTION  LEAGUE,  P.  O.  Box  225. 

"Where  is  it  written  in  the  Constitution — that  you  may  take  the  children 
from  their  parents — and  compel  them  to  fight  the  battles  of  any  war  in  which 
the  folly  or  the  wickedness  of  the  government  may  engage?" 

• 

The  testimony  tends  to  show  that  the  defendant  Wells  was  present 
at  two  or  more  of  these  meetings,  and  took  part  in  discussions  pertaining 
to  the  circular.  He  took  the  copy  to  the  printer  and  had  it  printed, 
corrected  the  proof,  and  paid  for  the  printing,  part  of  it  from  his  own 
funds,  and  part  through  collections  made  at  one  of  the  meetings.  He 
also  directed  the  delivery  of  the  printed  circulars  at  the  hall  where  a 
later  meeting  was  held,  and  himself  distributed  some  of  the  circulars. 
Sadler  was  present  at  at  least  one  of  the  meetings,  that  of  May  11,  1917, 
and  took  part  in  the  discussions  along  with  Wells.  The  "No  Conscrip- 
tipn"  circulars  were  on  the  table  in  the  assembly  room  at  the  time,  and 
a  number  of  persons  took  them  away  for  distribution,  but  that  Sad- 
ler took  any  of  them  away  with  him  does  not  seem  to  be  confirmed. 
Morris  Pass  attended  two  or  more  of  the  meetings,  and  at  one  acted  as 
secretary,  collected  part  of  the  money  to  pay  for  printing  the  circulars, 
and  turned  what  he  collected  and  that  which  came  into  his  hands  for 
that  purpose  over  to  Wells.  He  also  distributed  some  of  the  circulars. 
Joe  Pass  was  present  at  oite  or  two  of  the  meetings,  took  part  in  the 
discussion  respecting  the  circular,  and  tacitly  assented  to  its  distribu- 
tion. We  have  not  attempted  a  survey  of  all  the  testimony  adduced  at 
the  trial. 

The  defendants  contend  that  the  purpose  of  the  circular  was  to  op- 
pose the  passage  of  the  conscription  act,  then  pending  in  Congress, 
peaceably  and  without  the  use  of  force  in  any  way,  and  the  testimony 
for  defendants  seems  to  support  the  view  that  the  discussions  at  these 
meetings  took  that  turn.  If  force  was  to  be  employed,  the  fact  must 
be  deduced  from  the  wording  of  the  circular  and  the  activities  of  the 
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defendants  in  procuring  its  adoption  and  distribution  among  the  peo- 
ple in  Seattle.  What  was  said  in  the  discussions  that  took  place  per- 
taining to  the  nature  and  character  of  the  document  to  be  adopted  has 
not  been  shown,  except  in  a  general  way,  and  i^o  other  language  of  a 
seditious  nature  has  been  shown  to  have  been  uttered  by  the  defend- 
ants, or  any  of  them,  unless  the  resolution  that  was  introduced  by 
Wells  at  the  Labor  Temple  in  Seattle,  and  adopted,  demanding  ex- 
emption from  military  service  on  the  ground  of  conscientious  scruples, 
can  be  so  construed.  We  consider  the  inquiry,  however,  aside  from  the 
effect  and  purpose  of  this  resolution. 

Attention  should  be  directed  more  particularly  to  the  wording  of  the 
latter  clauses  of  the  circular  beginning  with  "Resist!  Refuse!"  It 
will  thus  be  seen  that  the  language  urging  resistance  to  conscription  is 
very  strong,  breathing  defiance  to  the  constituted  authorities,  and,  con- 
sidering along  with  it  the  energy  displayed  in  procuring  the  adoption 
and  wide  distribution  of  the  circular,  there  would  seem  to  be  scope  for 
reasonable  men  to  draw  the  inference  that  it  was  intended,  by  those 
who  were  instrumental  in  its  preparation  and  distribution,  that  force 
should  be  employed,  if  requisite,  against  the  carrying  into  effect  of  the 
declaration  of  war  by  Congress,  in  pursuance  of  which  Congress  was 
proceeding  to  put  the  Selective  Draft  Act  upon  the  statute,  and  to  op- 
pose by  force  the  authority  of  the  President  in  putting  into  execution 
the  law  respecting  the  militia,  as  referred  to  in  the  indictment,  and  the 
laws  themselves  carrying  such  authorization.  We  think,  therefore,  the 
evidence  was  sufficient  upon  which  to  submit  the  cause  to  the  jury. 
It  was  not  necessary  to  show  that  force  was  actually  employed,  but 
only  that  there  was  a  conspiracy  entered  into  that  contemplated  the 
employment  of  force,  as  a  means  to  the  accomplishment  of  a  common 
purpose  to  oppose  the  execution  of  a  law  of  the  United  States,  or  the 
authority  of  the  government  to  prosecute  the  war. 

[7]  Objection  was  interposed  to  the  admission  of  a  resolution  that 
was  introduced  by  Wells,  on  May  23,  1917,  at  a  meeting  of  the  Central 
Labor  Council  in  the  city  of  Seattle,  wherein  organized  workers,  among 
other  things,  demanded  of  the  government  exemption  from  military 
service  of  all  those  who  had  conscientious  objections  to  the  war,  as 
prejudicial.  It  had  a  tendency  to  show  Wells'  attitude  of  mind  to- 
wards the  Conscription  Act,  at  least,  and  was  admissible  for  that,  if  for 
no  other  purpose. 

[8]  Another  objection  was  interposed  to  the  admission  of  the  tes- 
timony of  one  Fraser,  to  the  effect  that  he  found  one  of  the  circulars 
on  the  front  porch  of  his  home,  within  a  block  of  the  boundary  line 
of  the  Ft.  Lawton  military  reservation,  and  that  he  showed  it  to  a 
Mrs.  Knight,  also  as  prejudicial  to  defendants.  It  was  proper  to  show 
the  extent  to  which  the  circulars  had  been  distributed,  and  this  evidence 
was  pertinent  to  that  purpose. 

[9]  While  the  defendant  Wells  was  on  the  witness  stand,  he  was 
asked : 

"What  steps  were  taken  by  the  local  branches,  by  yourself  and  other 
members,  with  reference  to  opposing  the  Conscription  Act?" 
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The  government  having  objected,  witness  was  not  permitted  to  an- 
swer, and  this  is  assigned  as  error.  The  local  branches  referred  to 
were  branches  of  a  national  organization  of  Socialists  known  as  the 
"American  Union  against  Militarism."  Wells  had  testified  that  he  had 
taken  part  in  the  movement,  and  had  attended  meetings  of  the  local 
branch  at  different  places  in  Seattle.  The  meetings  were  held  before  the 
declaration  of  war.    The  witness  continued : 

'The  whole  purpose  of  the  society  and  of  the  defendant  was  to  get  before 
the  pec^le  the  opinions  offered  by  those  who  were  favorably  disposed  in  their 
point  of  view  to  this  movement  to  place  it  before  Ck>ngre8s.  This  society 
continued  its  agitation  up  to  the  time  it  was  seen  that  the  country  was 
about  to  get  into  the  war.  From  that  time  until  the  declaration  of  war  they 
confined  their  efforts  to  trying  to  bring  about  an  honorable  avoidance  of 
the  war.  After  war  was  declared  by  the  United  States,  the  society  ceased 
all  opposition  to  the  war  itself.  After  the  war  was  declared,  the  organiza- 
tion kept  together,  because  it  was  thought  there  would  be  many  occasions 
which  would  arise  from  time  to  time  which  would  require  the  liberty  of 
the  people  to  be  safeguarded.  It  was  thought  that  conscription  would  quite 
likely  become  one  of  the  issues,  and  that  the  society  and  its  members  should 
endeavor  to  prevent  the  enactment  of  such  a  law." 

Wells  having  testified  fully  touching  the  organization  known  as  the 
"American  Union  against  Militarism,"  it  was  not  essential  to  inquire  in 
detail  as  to  what  was  done  at  the  local  branches  and  by  the  members 
thereof  touching  the  Conscription  Act.  He  was  permitted  to  explain 
fully  what  part  he  took  in  opposing  that  act,  and  the  inquiry  sought  to 
be  made  could  not  appreciably  help  him  or  the  other  defendants.  Oth- 
erwise, the  issue  sought  to  be  injected  into  the  trial  was  collateral  in  its 
scope,  and  irrelevant. 

[10]  It  further  developed  that  the  defendant  Wells,  in  his  opposition 
to  the  adoption  of  the  Conscription  Act,  wrote  letters  to  members  of 
Congress,  and  especially  to  Congressman  Dill,  who  wrote  defendant  in 
reply.  Counsel  sought  to  introduce  the  letter  from  Dill,  but  was  not 
permitted  by  the  court  to  do  so.  The  declared  purpose  in  introducing 
the  letter  was  to  show  that  Dill  agreed  with  Wells  in  his  views  on  con- 
scription, and  that  Wells  was  acting  in  good  faith  in  opposing  the  meas- 
ure. If  it  was  relevant  for  him  to  show  that  others  agreed  with  him,  it 
should  have  been  done  by  the  sworn  testimony  of  other  witnesses.  It 
was  wholly  incompetent  to  prove  the  fact  by  unsworn  ex  parte  state- 
ments of  the  kind. 

[11]  Anna  Louise  Strong,  a  witness  for  defendants,  was  asked  as 
to  the  purpose  of  the  local  branch  of  the  general  organization  of  the 
Union  against  Militarism.  She  was  not  permitted  to  answer,  over  the 
objections  of  the  government,  and  error  is  assigned.  It  was  explained 
by  defendants'  counsel  that  the  question  was  preliminary,  for  the  pur- 
pose of  leading  up  to  other  questions.  The  exception  is  without  merit, 
for  the  reason  that  it  is  not  stated  what  the  witness  would  have  tes- 
tified in  answer  to  the  question,  and  the  court  is  not  advised  as  to  the 
relevancy  of  the  matter  sought  to  be  elicited. 

[12, 13]  Frank  B.  Greene,  who  was  a  stenographer  and  engaged  in 
the  Secret  Service  department  of  the  United  States,  being  called  as  a 
witness  for  the  government,  testified  tha^  he,  with  others,  interviewed 
defendants  Joe  and  Morris  Pass  in  New  York,  and  that  at  the  time  he 
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took  what  was  said  at  the  interview  in  shorthand,  and  subsequently 
transcribed  it.  He  related  what  the  Pass  brothers  said  to  him,  which 
testimony  was  admitted  in  evidence  without  objection.  Joe  and  Morris 
Pass  were  witnesses  in  their  own  behalf,  and  while  on  the  stand  (and 
especially  Joe  Pass)  disputed  the  correctness  of  Greene's  testimony 
touching  parts  of  the  interview  in  New  York.  Greene  was  recalled 
in  rebuttal,  and  interrogated  as  to  Joe  Pass'  rendition  of  the  interview, 
and  the  government  was  thereupon  permitted,  over  objection,  to  in- 
troduce the  transcript  of  the  notes  of  the  interview  in  evidence.  The 
action  of  the  court  in  this  respect  is  also  assigned  as  error.  Technically 
the  transcript  should  not  have  gone  in,  because  the  notes  of  the  inter- 
view could  be  used  by  Greene  only  for  one  purpose,  namely,  that  of 
refreshing  his  memory  in  case  he  was  unable  to  testify  from  his  inde- 
pendent recollection,  and  not  as  substantive  testimony  of  what  was 
said  there.  But  the  field  of  the  interview  seems  to  have  been  quite  fully 
covered  by  Greene  and  the  Pass  brothers,  and  for  thi^  reason  it  is  not 
apparent  wherein  the  defendants  have  been  injured  by  the  introduction 
of  the  notes  themselves.  The  error  was  therefore  harmless.  The  ex- 
ception saved  to  the  refusal  of  the  court  to  permit  Greene  to  testify  as 
to  what  the  notes  contained  was  without  merit,  as  the  notes  showed  for 
themselves  what  they  contained. 

We  come  now  to  the  instructions  of  the  court.  The  defendants, 
through  their  counsel,  requested  the  court  to  give  certain  instructions, 
which  were  prepared  and  requested  to  be  given  in  a  former  case.  In 
that  case  two  of  the  defendants  here  were  indicted  by  five  counts. 
Count  1  charged  a  conspiracy  to  violate  section  211  of  the  Penal  Code 
(Comp.  St.  §  10381);  count  2  the  same;  count  3  to  violate  section  6 
of  the  Penal  Code,  by  conspiring  to  prevent,  hinder,  and  delay  the 
execution  of  the  joint  resolution  of  Congress  of  April  6,  1917;  count 
4  substantially  the  same;  and  count  5  charged  seditious  conspiracy, 
under  section  6  of  the  Penal  Code,  to  prevent,  hinder,  and  delay  the 
execution  of  the  Selective  Draft  Act  of  May  18,  1917  (40  Stat.  76,  c. 
15  [Comp.  St.  1918,  §§  2044a-2044k]).  Some  of  such  requested  in- 
structions were  applicable  in  the  present  trial,  but  some  were  not. 

[14]  The  first  alleged  error  insisted  upon  is  the  court's  refusal  to 
give  requested  instructions  1  to  6,  inclusive.  Some  of  these  are  inap- 
plicable here  for  any  purpose.  Those  that  are  applicable  have  been  dis- 
posed of  by  what  has  previously  been  said  in  this  opinion.  They  re- 
late to  the  sufficiency  of  the  evidence  to  make  a  case  for  the  jury. 

The  refusal*  to  give  a  number  of  other  requested  instructions  is  as- 
signed as  error.  Those  insisted  upon  in  the  brief  of  counsel  relate  to 
requested  instructions  8,  11,  13,  15,  16,  19,  20,  and  21.  As  it  relates 
to  requested  instructions  8,  11,  13,  15,  and  16,  we  are  persuaded  that 
they  are,  so  far  as  they  state  the  law,  adequately  covered  by  the  gen- 
eral instrirctions  of  the  court.  As  to  requested  instruction  11,  we  shall 
have  more  to  say  when  we  reach  the  exceptions  to  parts  of  the  gen- 
eral nstructions.  Requested  instructions  19,  20,  and  21  relate  to  the 
presiunption  of  innocence,  and  the  legal  necessity  of  proving  the  defend- 
ants guilty  beyond  a  reasonjlble  doubt.  They  might  properly  have 
been  given,  and  we  think  ought  to  have  been.    They  are  covered  in 
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their  essential  features  by  the  general  instructions,  but  not  so  specifical- 
ly or  incisively.  Yet,  upon  a  careful  reading  of  the  entire  instructions 
of  the  court,  it  is  obvious  that  defendants  have  sustained  no  substan- 
tial injury  by  the  court's  refusal  to  give  them. 

We  will  notice  now  such  assig^nments  of  error  pertaining  to  the  gen- 
eral charge  as  are  properly  predicated  upon  exceptions  regularly  and 
adequately  saved  thereto.  Reference  to  the  bill  of  exceptions  will  show 
that  but  three  exceptions  were  even  attempted  to  be  saved  to  parts  of 
the  general  instructions.  These  relate  to  what  the  court  said,  first,  with 
reference  to  the  use  of  force ;  second,  with  respect  to  the  presumption 
of  knowledge  of  existing  laws;  and,  third,  pertaining  to  freedom  of 
speech. 

[15^18]  The  court  will  not  ordinarily  look  into  any  objections  to 
the  charge,  unless  they  are  timely  made  and  exceptions  regularly  saved 
to  the  rulings  of  the  court  respecting  them.  This  eliminates  consid- 
eration of  all  defendants'  assignments  of  error  relative  to  the  general 
instructions,  except  such  as  are  based  upon  the  three  exceptions  above 
noted.  The  first  two  of  the  exceptions  saved  are  directed  to  the  fol- 
lowing portions  of  the  charge : 


««i 


'If  you  beUeve  or  if  you  have  reasonable  doubt  as  to  whether  the  *Ko 
Conscription*  circular  set  out  in  the  indictment  and  admitted  in  evidence 
did  not  purpose  to  Oppose  by  force  or  incite  others  to  oppose  by  force  and 
hinder  and  delay  the  President  in  the  execution  of  the  Joint  resolution  of 
Congress,  then,  of  course,  you  will  not  consider  it  in  that  connection.  But  if 
you  believe  beyond  a  reasonable  doubt  that  the  purpose  and  effect  of  the 
circular  was  to  incite  others  by  force  to  oppose,  hinder,  and  delay  the  execu- 
tion of  such  resolution,  then  such  defendants  who  entered  into  such  conspiracy 
would  be  guilty.  In  this  connection  I  think  I  should  say  that  the  defend- 
ants arc  presumed  to  know  the  law,  and  cannot  shield  themselves  behind 
ignorance  of  the  law.  The  law  requires  that  all  persons  know  what  the  law 
is.  You  are  also  instructed  that  every  person  is  presumed  to  intend  the 
natural  consequences  or  results  of  his  acts  deliberately  or  knowingly  done. 

**As  stated,  the  indictment  charges  the  defendants  with  conspiring  to  op- 
pose by  force  the  authority  of  the  United  States,  and  to  hinder  and  delay 
the  execution  of  its  laws.  You  are  instructed  that  this  is  an  element  which 
must  be  established  by  the  testimony  on  the  part  of  the  government  by  the 
same  degree  of  proof. 

"Force  need  not  be  actual  physical  force  manifested  by  the  defendants,  but 
must  be  such  conduct,  either  acts,  statements,  invitations,  or  solicitations, 
the  evident  purpose  of  which  is  to  incite  others  to  the  use  of  forcible  resist- 
ance in  hindering  or  delaying  the  government  -of  the  United  States  in  the 
execution  of  its  laws.  It  is  not  essential  that  the  object  of  the  conspiracy 
should  actually  have  been  accompUshed,  or  that  force  should  actually  have 
been  used.  Nor  is  it  essential  that  the  conspirators  should  have  agreed  upon 
the  precise  method  of  employing  force  or  the  weapons  or  instruments  of  such 
force.  If  a  conspiracy  was  formed,  and  the  use  of  force  was  the  natural  or 
necessary  means  of  accomplishing  the  object  of  the  conspiracy,  and  if  its 
use  was  necessarily  incident  to  the  carrying  out  of  the  plan  of  the  conspiracy, 
whether  that  force  should  be  used  by  the  defendants,  or  only  by  those  per- 
sons who  should  be  induced  to  co-operate  with  them,  then  the  defendants 
would  be  guilty  of  the  offense  charged.  Nor  can  the  effect  of  the  circular 
be  neutralized  or  limited  by  any  motive  or  purpose  or  intent  not  cofumuui- 
cated  with  the  circular.  Nor  could  what  Webster  or  any  one  else  said  enter 
into  this  Issue,  or  llndt  the  effect  of  the  circular,  if  the  natural  and  reason- 
able conclusion  to  be  deduced  from  the  circular  in  evidence  and  what  was 
done  with  it  was  to  incite  by  force  opposition  to  the  law  of  the  United  States 
as  charged. 
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"I  think  I  should  say  in  this  connection,  in  view  of  the  suggestions  dur- 
ing the  trial  and  argument,  that  you  are  not  concerned  in  this  case  whether 
the  war  Is  right  or  not.  We  are  at  war  now.  There  are  only  two  sides  to 
the  war.  One  side  is  In  favor  of  this  country;  the  other  side  is  against  It. 
The  policy  of  the  government  has  been  declared  and  established,  and  no 
person  can  by  force  do  anything  that  will  hinder  or  delay  the  government  in 
carrying  out  that  policy  set  out  and  defined  in  the  resolution  referred  to  in 
the  indictment  The  defendants  are  not  charged  with  being  against  or  in 
favor  of  the  war,  but  with  conspiracy  by  force  to  oppose,  hinder,  or  delay 
the  government  of  the  United  States  in  the  execution  of  the  resolution  passed 
by  the  Congress  with  relation  to  the  war  and  in  carrying  it  to  a  successfol 
termination." 

The  criticism  directed  to  the  first  of  these  instructions  is  to  that  por- 
tion whereby  the  court  told  the  jury  that  the  defendants  were  "pre- 
sumed to  know  the  law  and  cannot  shield  themselves  behind  the  igno- 
rance of  the  law.  The  law  requires  that  all  persons  know  what  the 
law  is."  It  is  urged  that  the  publication  of  the  circular  in  question 
could  not  be  construed  as  inherently  felonious  per  se,  and  that  in  crim- 
inal law  every  person  is  not  presumed  to  know  the  law  to  such  a  degree 
as  to  impose  upon  him  a  felonious  purpose  when  in  fact  he  might  have 
been  ignorant  of  the  law  and  have  had  no  such  purpose.  G)unsel  dis- 
cusses the  publication  of  the  circular  as  if  it  were  directed  against  the 
Conscription  Act,  which  had  not  then  been  adopted  by  Congress.  Such 
was  not  the  case,  and  such  was  not  the  theory  of  the  prosecution,  or 
the  court.  Indeed,  the  court  elsewhere  plainly  told  the  jury  that  the 
conspiracy,  if  any  were  formed,  could  not  be  made  to  offend  against  the 
Conscription  Act  of  May  18,  1917.  The  court  gave  no  such  intimation 
as  that  the  publication  of  the  circular  was  felonious  per  se.  What  the 
court  said  to  the  effect  that  defendants  were  presumed  to  know  the  law 
is  common  knowledge,  and,  when  construed  in  connection  with  the  en- 
tire charge,  is  not  susceptible  of  the  construction  that  counsel  are  dis- 
posed to  place  upon  it. 

[17]  Further  criticism  is  directed  to  the  expression  of  the  court  that 
"every  person  is  presumed  to  intend  the  natural  consequences  of  his 
own  act."  This  is  a  common  instruction  given  in  cases  where  the  de- 
liberate act  of  the  defendant,  by  natural  consequence,  is  to  do  an  in- 
jury to  another  or  to  the  government,  and,  as  applied  to  this  case,  it 
has  relation  to  the  deliberate  publication  of  a  seditious  circular.  It  is 
urged  that  the  instruction  was  prejudicial,  and  that,  while  it  is  correct 
as  an  abstract  legal  proposition,  it  should  not  have  been  given  in  this 
case,  citing  Hibbard  v.  United  States,  172  Fed.  66,  96  C.  C.  A.  554,  18 
Ann.  Cas.  1040,  in  support  of  the  argument.  That  case,  however,  is 
one  for  devising  a  scheme  with  intent  to  defraud,  and  is  clearly  dis- 
tinguishable from  one  like  this.  To  show  this,  we  need  only  quote 
from  the  opinion  of  the  court  on  rehearing : 

"The  error  consists  In  applying  it  [the  Instruction]  to  a  case  wherein,  apart 
from  the  intent,  the  act  is  colorless ;  color  heing  thereby  imparted,  not  to  the 
Intent  by  the  color  of  the  act,  as  the  law  ImpUes,  but  to  the  act  itself  by 
the  color  borrowed  from  the  intent.  In  cases  like  this  where  the  act  itself  is, 
apart  from  the  Intent,  colorless,  the  color  of  the  intent  must  be  proven  as 
any  other  element  of  crlminaUty  is  proven," 
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The  present  case  is  not  one  of  that  nature.  It  should  be  said  that 
here  the  court  elsewhere  told  the  jury  that  this  presumption  was  not 
conclusive,  but  probatory  in  character,  and  should  be  considered  with 
all  the  6ther  elements  disclosed  by  the  testimony  in  the  cause.  There 
was  no  error  in  giving  the  instruction. 

[18]  As  it  relates  to  the  second  part  of  the  instructions  above  quoted^ 
the  criticism  is  directed  to  that  particular  clause  where  the  court  said : 

"Nor  can  the  effect  of  the  circular  be  neutralized  or  limited  by  any  motive 
or  purpose  or  intent  not  communicated  with  the  circular." 

Standing  alone,  of  course,  this  excerpt  does  not  express  the  full  or 
explicit  meaning  which  the  court  designed  to  convey;  but  when  read  in 
connection  with  the  clause  following,  and  especially  with  what  the  court 
said  on  the  subject  of  intent,  the  criticism  loses  its  potency.  Nor  is  the 
criticism  of  the  court's  instruction  relative  to  the  force  essential  to  be 
manifested  by  defendants  entitled  to  greater  weight  The  instruction 
on  that  subject  is,  in  our  opinion,  a  clear  exposition  of  the  law  as  ap- 
plicable. 

[19]  The  third  reserved  exception  relates  to  the  court's  instruction 
respecting  the  subject  of  freedom  of  speech.  It  is  covered  by  the 
fifteenth  assignment  of  error.  The  objection  goes  to  the  incorporation 
into  the  court's  instruction  of  what  was  said  by  the  writer  of  this  opin- 
ion, in  instructing  a  jury  in  another  case,  in  explaining  the  constitutional 
right  of  freedom  of  speech,  and  especially  to  the  part  of  the  iiistruction 
running  as  follows: 

"But  a  citizen  may  not  use  his  tongue  or  his  pen  in  such  a  way  as  to  in- 
flict legal  injury  upon  his  neighbor  or  another.  Nor  has  any  person  the  right, 
under  the  guaranty  of  freedom  of  speech,  to  shape  his  language  in  such  a 
way  as  to  incite  discord,  riot,  or  rebellion,  because  such  action  leads  to  a 
breach  of  the  peace,  and  disturbs  good  order  and  quietude  in  the  com- 
munity. 

''But  when  his  criticism  extends,  or  leads  by  willful  intent,  to  the  incite- 
ment of  disorder  and  riot,  or  to  the  infraction  of  the  laws  of  the  land  or  the 
Constitution  of  this  country,  or  with  willful  purpose,  to  the  resistance  and 
obstruction  of  the  due  execution  of  the  laws  by  the  proper  authorities,  it 
overleaps  the  bounds  of  all  reasonable  liberty  accorded  to  him  by  the  guar- 
antee of  the  freedom  of  speech,  and  this  because  the  very  means  adopted  is 
an  unlawful  exercise  of  his  privilege." 

It  is  urged  that,  while  what  was  repeated  from  the  writer's  instruc- 
tion was  applicable  in  the  case  of  riot,  rebellion,  or  breach  of  the  peace, 
it  could  not  be  applied  so  broadly  as  to  be  suited  to  the  case  at  bar. 
The  court's  attention  was  called  to  this  feature  of  the  instructions, 
when  it  had  concluded,  and  it  took  occasion  to  say  that — 

"Any  reference  in  the  instructions  with  relation  to  inciting  to  riot  was 
simply  given  as  a  general  definition  of  the  term  (freedom  of  speech),  so  that 
you  will  understand  it,  and  you  will  understand  that  the  reference  should 
only  apply  to  the  charge  in  the  indictment;  that  is,  the  conspiracy  to,  by 
force,  hinder  and  delay  the  government  as  charged." 

As  thus  explained,  the  criticism  is  untenable. 

[20]  Another  objection  to  the  entire  instruction  is  that  the  question 
of  freedom  of  speedh  is  not  involved  in  tlie  issues  of  the  case.    Counsel, 
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however,  cannot  complain  of  this,  if  otherwise  irrelevant,  as  they  in- 
vited the  instruction  by  their  requested  instruction  No.  11. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court  will  be 
affirmed. 


(257  Fed.  620) 

SHIDLER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  5,  1919.) 

No.  3272. 

1.  Wab  ^=»4 — Espionage  Act — Offenses. 

Espionage  Act  June  15,  1917,  {  3  (Comp.  St.  1918,  {  10212c),  held  to  de- 
nounce three  offenses :  first,  the  willful  making  or  conveying  of  false  re- 
ports while  the  United  States  is  at  war,  with  the  intent  to  interfere  with 
the  operation  or  success  of  military  and  naval  forces,  etc;  second,  the 
attempt  to  cause  insubordination,  disloyalty,  or  mutiny  in  the  military 
and  naval  forces  of  the  United  States;  and,  third,  the  willful  obstruc- 
tion of  the  enlistment  service  of  the  United  States,  to  the  injury  of  the 
service  or  the  United  States — it  being  unnecessary  to  the  consummation 
of  the  first  two  offenses  that  the  United  States  be  injured. 

2.  ASMT  AND  NaVT  ^=:»40 — EfiPIONAGB  ACT. 

Assuming  that  defendant  might  be  loyal,  though  he  characterized  the 
Draft  Act  as  unjust,  and  stated  that  he  would  fight  conscription,  yet,  if 
he  made  the  statement  with  evil  mind,  intending  to  bring  about  insub- 
ordination, disloyalty,  and  refusal  of  duty  in  the  military  service,  he  was 
guilty  of  a  violation  of  Espionage  Act  June  15,  1917,  S  3  (Comp.  St.  1918,  { 
10212c),  and  in  a  prosecution  based  on  such  statement,  defendant's  acts, 
speech,  and  state  of  mind  are  matters  for  consideration  in  determining 
whether  he  was  guilty. 

3.  Wab  ^=»4 — Espionage  Act — ^Evidence. 

In  a  prosecution  under  the  Espionage  Act  June  15,  1917,  f  3  (Comp.  St. 
1918,  §  10212c),  for  the  making  of  false  statements  to  the  effect  that  the 
war  was  nothing  hut  a  capitalists*  war,  etc.,  with  intent  to  promote  the 
success  of  Germany,  with  which  the  United  States  was  at  war,  a  copy 
of  the  address  of  the  President  of.  the  United  States  to  Congress,  made  a 
few  days  before  that  body  declared  war,  setting  forth  the  causes  for 
the  declaration  of  war,  held  admissible  in  evidence. 

4.  Criminal  Law  ^=»371(1) — Evidence — Otheb  Offenses — State  of  Mind — 

Espionage  Act. 

In  a  prosecution  under  Espionage  Act  June  15, 1917,  §  3  (Comp.  St  1918, 
§  10212c),  for  making  false  statements  with  the  intention  of  promoting  the 
success  of  Germany,  with  which  the  United  States  was  at  war,  evidence 
of  statements  made  by  defendant  prior  to  the  declaration  of  war  was  ad- 
missible, where  limited  to  the  question  of  the  defendant's  state  of  mind 
at  the  time  he  uttered  the  statements  charged. 

5.  Abmt  and  Navy  ^=:»40 — Espionage  Act — Offense. 

The  mere  utterance  of  seditious  words  in  the  presence  of  a  person  sub- 
ject to  military  duty  under  the  Selective  Service  Law  (Comp.  St  1918,  H 
2044a-2044k),  if  intended  to  induce  insubordination,  disloyalty,  or  re- 
fusal of  duty,  is  sufficient  to  constitute  an  offense  under  Espionage  Act 
June  15,  1917,  §  3  (Comp.  St.  1918,  §  10212c) ;  so  in  a  prosecution  under 
such  section,  based  on  such  utterances,  an  instruction  that  to  constitute 
an  attempt  to  commit  a  crime  there  must  be  specific  intent  to  commit  it, 
followed  by  an  overt  act,  was  confusing  and  properly  refused. 

6.  Criminal  Law  <g=»829(3) — Request  Covebed  by  Instructions  Given. 

In  a  prosecution  for  violation  of  Espionage  Act  June  15, 1917,  S  3  (Comp. 
St.  1918,  §  10212c),  where  the  court  instructed  that  it  was  necessary  for 

^=s»For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  government  to  prove  that,  while  the  United  States  was  engaged  In 
war,  defendant  made  false  statements  with  intent  to  promote  the  suecesa 
of  the  enemy,  the  refusal  of  a  requested  Instruction  that,  unless  the 
Jury  was  satisfied  the  words  spoken  were  of  the  character,  and  of  ade- 
quate and  sufficient  magnitude  and  proximity  to  the  thing  Intended,  to 
bear  out  the  Intent  charged,  defendant  should  be  acquitted,  was  properly 
refused,  being  covered. 
7.  Cbiminal  Law  ^=9262 — Abbaionmknt — ^Waiver. 

In  view  of  U.  S.  Ck>mp.  St.  i  1688,  defendant  waived  arraignment 
where,  after  the  Indictment  was  read  to  the  Jury,  the  clerk  stated  de- 
fendant had  entered  a  plea  of  not  guilty,  and  defendant  proceeded  to 
trial  without  objection,  the  date  of  which  had  been  fixed  by  stipulation. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nevada;  Edward  S.  Farrington,  Judge. 

Al  Shidler  was  convicted  of  violation  of  Espionage  Act  June  IS, 
1917,  §  3  (Comp.  St.  1918,  §  10212c),  and  brings  error.    Affirmed. 

M.  J.  Scanlan  and  James  Glynn,  both  of  Reno,  Nev.,  for  plaintiff  in 
error. 

William  Woodbum,  U.  S.  Atty.,  of  Reno,  Nev.,  for  the  United 
States. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Shidler  was  convicted  under  four  counts 
of  an  indictment  drawn  imder  section  3  of  the  Espionage  Act  of  June 
15,  1917,  c.  30,  40  Stat.  218  (Comp.  St.  1918,  §  10212c).  The  first  count 
alleged  in  substance  that  he  willfully  and  unlawfully  made  certain  false 
statements  with  intent  to  promote  the  success  of  the  Imperial  German 
government,  the  enemy  of  the  United  States,  by  stating  in  substance 
before  certain  named  individuals  **that  the  war  between  the  United 
States  and  the  Imperial  German  government  was  nothing  but  a  cap- 
italistic war,  and  if  it  was  not  for  the  graft  and  money  to  be  made 
by  the  capitalists  the  United  States  would  never  have  gone  into  war" ; 
that  the  statements  made  were  then  and  there  false,  as  the  defendant 
then  and  there  well  knew.  The  second  count  charged  that  defendant 
willfully  and  unlawfully  made  certain  false  statements  with  the  in- 
tent to  promote  the  success  of  Germany,  and  that  in  the  presence  of 
certain  persons  named  he  said,  in  substance,  "that  the  war  between 
Germany  and  the  United  States  was  started  solely  for  the  interest 
of  the  capitalists,  who  would  reap  a  harvest  and  make  immense  prof- 
its from  the  sale  of  munitions  and  war  material" ;  that  these  statements 
were  false,  and  known  by  the  defendant  to  be  false.  The  third  count 
alleged  that,  during  the  war  between  the  United  States  and  Germany, 
defendant  willfully  made  certain  false  statements  with  the  intent  then 
and  there  to  promote  the  success  of  Germany,  in  that,  in  the  presence 
of  an  individual  named,  he  said,  in  substance,  as  follows:  "That 
the  said  war  between  the  United  States  and  the  Imperial  German  gov- 
ernment was  started  in  the  United  States  by  the  money  power  and 
grafters;  that  the  government  of  the  United  States  is  controlled  by 
Wall  Street  steel,  iron,  munitions  factories,  and  shipbuilding  interests ; 
that  the  only  reason  that  the  war  was  being  prolonged  was  for  the 
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purpose  of  enriching  the  munition  and  supply  corporations,  Wall 
street,  senators,  congressmen,  and  other  grafters,  all  of  which  were 
influencing  the  government  to  continue  the  war  between  the  United 
States  and  the  Imperial  German  government;"  that  the  statements 
were  false  and  defendant  knew  them  to  be  false.  In  the  fourth  count 
it  is  alleged  that  defendant  willfully,  unlawfully,  and  feloniously  did 
attempt  to  cause  insubordination,  disloyalty,  and  refusal  of  duty  in  the 
military  forces  of  the  United  States,  in  that  in  the  presence  of  certain 
persons,  he  said,  in  substance,  as  follows :  "The  draft  law  is  the  rot- 
tenest  piece  of  injustice  that  was  ever  railroaded  upon  the  American 
people;  I  will  fight  conscription  as  long  as  I  have  breath  left  in  my 
body ;"  that  said  persons  in  whose  presence  these  remarks  were  made 
were  then  and  there  male  citizens  of  the  United  States  between  the  ages 
of  21  and  30  years,  and  who  had  registered  under  the  Draft  Act  of  Con- 
gress approved  May  18,  1917,  entitled  "An  act  to  authorize  the  Pres- 
ident to  increase  temporarily  the  military  establishment  of  the  United 
States."  Act  May  18,  1917,  c.  15,  40  Stat.  76  (Comp.  St  1918,  §§ 
2044a-2044k). 

The  plaintiff  in  error  contends  that :  (1)  It  is  not  chained  that  the 
statements  alleged  were  made  to  the  injury  of  the  United  States,  nor 
that  any  of  the  statements  alleged  resulted  in  the  injury  to  the  recruiting 
or  enlistment  service  of  the  United  States  or  to  the  United  States; 
(2)  that  it  does  not  appear  from  the  alleged  false  statements  of  the  de- 
fendant alleged  in  the  first  count  of  the  indictmctit  that  any  of  such 
statements  were  or  are  calculated  to,  or  were  capable  of  being  construed 
as  in  any  way  made  to  promote  the  success  of  the  German  govern- 
ment ;  (3)  that  it  does  not  appear  from  the  alleged  false  statements  in 
the  second  and  third  counts  that  they  were  calculated  or  intended  to 
promote  in  any  manner  the  success  of  the  German  government;  (4) 
that  in  the  fourth  count  no  fact  or  overt  act  constituting  an  attempt  is 
set  forth. 

[1]  It  is  accepted  by  counsel  on  both  sides  that  three  separate  of- 
fenses are  created  by  section  3  of  the  statute  and  plaintiff  in  error  ar- 
gues that  the  phrase  "to  the  injury  of  *the  service  of  the  United  States" 
relates  back  to  and  is  an  essential  element  of  all  three,  and  must  be  al- 
leged and  proved.  The  section,  as  we  understand  it,  defines  these 
offenses :  First,  whoever,  when  the  United  States  is  at  war,  shall  will- 
fully make  or  convey  false  reports  or  false  statements  with  intent  to 
interfere  with  the  operation  or  success  of  the  military  or  naval  forces  of 
the  United  States,  or  to  promote  the  success  of  its  enemies ;  second, 
whoever,  when  the  United  States  is  at  war,  shall  willfully  cause  or  at- 
tempt to  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty 
in  the  military  or  naval  service  of  the  United  States ;  third,  whoever 
shall  willfully  obstruct  the  recruiting  or  enlistment  service  of  the  Unit- 
ed States,  to  the  injury  of  the  service  or  the  United  States.  The  clause 
"to  the  injury  of  the  service  or  of  the  United  States"  qualifies  only  its 
immediate  antecedent;  that  is,  the  third  subdivision  of  the  section, 
which  reads,  "or  shall  willfully  obstruct  the  recruiting  or  enlistment 
service  of  the  United  States."  This  would  be  the  general  rule  of  con- 
struction, which  may  be  well  invoked  in  this  instance,  when  it  is  also 
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considered  that  the  acts  denounced  and  made  criminal  in  the  first  two 
sabdi visions,  if  consummated,  obviously  do  injure  the  United  States, 
while  it  would  not  necessarily  follow  that  the  acts  done  under  the  third 
subdivision  would  produce  such  results.  The  Hoquiam,  253  Fed.  627, 
165  C.  C.  A.  253.  As  pointed  out  by  Judge  Ray  in  United  States  v. 
Pierce  (D.  C.)  245  Fed.  878,  the  earnest  urgings  by  a  mother  to  her 
son  not  to  enlist  could  hardly  be  held  to  be  a  willful  obstruction  of  the 
service  of  the  United  States.  It  is  to  be  observed  that  section  3  was 
amended  by  Act  May  16,  1918,  c.  75,  §  1,  40  Stat.  553  (Comp.  St.  1918, 
§  10212c),  by  omitting  the  words  "to  the  injury  of  the  service  or  of  the 
United  States." 

[2]  With  respect  to  the  fourth  count,  it  is  argued  that  the  state- 
ments alleged  could  be  construed  as  the  honest  expression  of  an  individ- 
ual citizen,  or  a  reckless  statement  of  opinion.  Assuming,  for  the  pur- 
poses of  argument,  that  a  man  might  express  such  opinions  and  still 
be  loyal  to  his  country,  still,  if  willfully  and  with  evil  mind  he  uttered 
the  language  with  the  intention  of  bringing  about  insubordination,  dis- 
loyalty, and  refusal  of  duty  in  the  military  forces  of  the  land,  he  has 
violated  the  law  and  is  subject  to  punishment  and  should  be  brought 
to  trial.  His  acts,  his  speech,  and  the  state  of  his  mind  become  matters 
for  the  consideration  by  a  jury  under  proper  instructions  upon  the  law 
of  attempt  to  commit  crime.  2  Bishop,  New  Criminal  Law,  §  741; 
People  V.  Grubb,  24  Cal.  App.  604,  141  Pac.  1051. 

[i]  It  is  next  said  that  the  court  erred  in  admitting  m  evidence  a 
copy  of  the  address  of  the  President  of  the  United  States  to  Congress 
under  date  of  April  2,  1917,  wherein  the  President  stated  the  causes 
which  brought  the  United  States  into  the  war.  Rules  of  evidence  must 
be  construed  with  due  regard  to  practical  convenience.  How  more  di- 
rectly could  evidence  be  adduced  that  the  statements  charged  to  have 
l)een  false  were  false  than  to  introduce  an  official  public  statement  made 
in  the  course  of  official  duty  by  the  head  of  the  government  to  Con- 
gress, which  body,  within  a  few  days  after  hearing  the  statement,  for- 
mally declared  the  existence  of  the  state  of  war?  Certainly  the  recom- 
mendations of  the  President  were  in  no  wise  binding  upon  the  mem- 
bers of  Congress,  but  nevertheless  the  message  was  relevant,  as  bearing 
upon  the  whole  question  of  the  truth  or  falsity  of  the  statements  al- 
leged to  have  been  made  by  the  defendant. 

[41  Certain  statements  made  by  the  defendant  prior  to  the  declara- 
tion of  war  were  admitted  over  the  objection  of  defendant's  counsel. 
The  court,  however,  in  admitting  such  statements,  expressly  ruled  that 
they  were  before  the  jury  solely  to  enable  it  to  determine  what  the  de- 
fendant's state  of  mind  was  at  the  time  he  uttered  the  statements 
charged  in  the  indictment.  We  find  no  error  in  the  ruling;  United 
States  V.  Schulze  (D.  C.)  253  Fed.  377 ;  article  H,  Stephen's  Digest  on 
the  Law  of  Evidence. 

[5]  It  is  said  that  the  court  erred  in  refusing  the  following  request 
for  instruction: 

**You  are  Instructed  tbat,  to  constltnte  an  attempt  to  commit  a  crime,  there 
must  be  a  specific  Intent  to  commit  It,  followed  by  an  overt  act  or  acts  tend- 
ing to  tbe  commission  of  such  crime.    There  must  be  something  more  than 
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mere  preparation  remote  from  the  time  and  place  of  the  Intended  crime,  and 
If  such  overt  act  la  not  thus  remote,  and  Is  done  with  the  specific  Intent  to 
commit  the  crime,  and  directly  tends  In  some  substantial  degree  to  accom- 
plish It,  such  specific  Intent  and  overt  act,  taken  together,  are  sufficient  to 
warrant  a  conviction." 

The  court  held  that  the  mere  utterance  of  seditious  words  in  the 
presence  of  a  person  liable  to  military  duty  under  the  Selective  Serv- 
ice Law,  if  intended  to  induce  insubordination,  disloyalty,  or  refusal 
of  duty  in  the  military  forces,  was  sufficient  to  constitute  an  offense  tm- 
der  the  statute.  We  believe  the  court  was  correct  in  its  statement  of 
the  law,  and  in  the  charge  given,  and  that  the  requested  instruction 
was  confusing. 

[8]  The  court  also  refused  to  charge  that,  unless  the  jury  was  sat- 
isfied that  the  words  spoken  were  of  a  character  adequate  and  of  suf- 
ficient magnitude  and  proximity  to  the  thing  intended  to  bear  out  the 
intent  charged,  the  defendant  should  be  acquitted.  In  view  of  the  fact 
that  the  court  instructed  the  jury  that  it  was  necessary  for  the  govern- 
ment to  prove  that  the  United  States  was  engaged  in  war,  and  that  the 
defendant  made  a  false  report  or  a  false  statement,  and  that  he  made  it 
with  the  intent  to  promote  the  success  of  the  enemy,  and  that  each  of 
these  elements  must  be  proved  beyond  a  reasonable  doubt,  we  believe 
that  the  essentials  of  the  offense  were  sufficiently  and  clearly  stated. 

[7]  It  is  said  that  the  court  erred  in  denying  motion  in  arrest  of 
judgment.  This  assignment  rests  upon  the  contention  that  defendant 
never  was  arraigned  and  never  was  called  upon  to  plead.  The  tran- 
script shows  that,  when  the  bill  of  exceptions  was  presented  to  the 
District  Court  for  allowance  and  settlement,  the  words  "and  no  issue 
of  not  guilty  has  ever  been  joined  in  said  cause"  were  stricken  out,  and 
the  following  inserted : 

**The  indictment  was  presented  May  25,  1918.  May  29th  it  was  ordered 
that  defendant  appear  for  arraignment  June  3d.  A  demurrer  to  the  Indict- 
ment was  filed  and  argued  June  Sth,  and  on  the  11th  the  demurrer  was 
overruled.  June  12th,  both  Mr.  Woodbum,  the  District  Attorney,  and  Mr. 
Scanlan,  attorney  for  the  defendant,  were  present  in  court.  At  that  time 
this  arrangement  and  colloquy  occurred:  Mr.  Woodbum:  *Both  counsel  for 
the  government  and  for  Shldler  have  received  notice  that  the  demurrer  was 
overruled,  and  I  would  like  to  fix  a  date  for  trial ;  and  I  am  wilUng  to  stipu- 
late with  counsel  that  he  may  enter  his  plea  on  the  day  of  the  trial  so  as  to 
save  a  trip  here.  That  is  the  understanding?'  Mr.  Scanlan  repUed,  *Yes:' 
and  at  that  time  the  trial  was  set  for  July  Sth.  Prior  to  the  trial,  and  on 
June  24th,  the  defendant  filed  an  affidavit  to  procure  the  attendance  of  wit- 
nesses in  his  behalf  at  the  expense  of  the  government.  An  order  was  made 
in  accordance  with  the  prayer  of  his  petition j  and  the  witnesses  were  sub- 
sequently produced  on  the  day  of  the  trial.  At  that  time  both  parties  ap- 
peared, and  both  announced  they  were  ready  for  trial.  After  the  Jury  was 
impaneled  and  sworn,  the  clerk  of  this  ct)urt  read  the  indictment  to  the 
jury,  and  in  the  presence  of  the  defendant  and  his  counsel  stated  that  de 
fendant  had  entered  a  plea  thereto  of  not  guilty.  No  objection  was  made  to 
proceeding  with  the  case  because  the  arraignment  had  not  been  had,  and  no 
plea  of  not  guilty  was  entered.  The  objection  was  not  raised  until  the  con- 
clusion of  the  trial,  and  after  verdict  was  rendered." 

Under  section  1698,  United  States  Compiled  Statutes  1916,  it  is  pro- 
vided in  effect  that  when  a  person  indicted  for  an  offense,  upon  his 
arraignment,  stands  mute  or  refuses  to  plead,  it  shall  be  the  duty  of  the 
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court  to  enter  a  plea  of  not  guilty  on  his  behalf,  in  the  same  manner  as 
if  he  had  pleaded  not  guilty  thereto,  and  when  a  person  pleads  not  guilty, 
and  such  plea  is  entered  as  aforesaid,  the  cause  shall  be  deemed  to  be 
at  issue,  and  shall  proceed  without  further  formal  ceremony  and  be 
tried  by  a  jury.  In  Garland  v.  State  of  Washington,  232  U.  S.  642, 
34  Sup.  Ct.  456,  58  L.  Ed.  772,  the  court  adopted  the  view  which  had 
been  expressed  by  Justice  Peckham  in  his  dissenting  opinion  written 
in  Grain  v.  United  States,  162  U.  S.  625,  16  Sup.  Gt.  952,  40  L.  Ed. 
1097,  wherein  Justice  Peckham  said  that  a  waiver  should  "  'be  conclu- 
sively implied,  where  the  parties  had  proceeded  as  if  defendant  had 
been  duly  arraigned,  and  a  formal  plea  of  not  guilty  had  been  inter- 
posed, and  where  there  was  no  objection  made  on  account  of  its  ab- 
sence until  *  ♦  *  the  record  was  brought  to  the  appellate 
court  for  review.'  It  would  be  inconsistent  with  the  due  administration 
of  justice  to  permit  a  defendant,  under  such  circumstances,  to  lie  by, 
say  nothing  as  to  such  an  objection,  and  then  for  the  first  time  urge  it 
in  this  court."  The  court  expressly  overruled  the  Grain  Gase  in  so 
far  as  it  was  not  in  accord  with  the  views  expressed  in  the  Garland 
Gase.  See,  also,  State  v.  Klasner,  19  N.  M.  474,  145  Pac.  679,  Ann, 
Gas.  1917D,  824,  where  it  was  held,  upon  the  authority  of  the  Garland 
Gase,  that  appellant  could  not  raise  in  the  appellate  court  the  question 
that  she  was  not  arraigned,  where  she  had  proceeded  with  the  trial  as 
if  she  had  been  duly  arraigned,  and  failed  to  object  or  in  any  manner 
call  to  the  attention  of  the  trial  court  the  fact  she  had  not  been  ar- 
raigned. 
We  find  no  error  in  the  record,  and  affirm  the  judgment 
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WALLACE  V.  WEINSTEIN. 

In  re  WALLACE  AUTOMOBILE  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  30,  1919.) 

No.  2410. 

1.   COBPOBATIONS  ^=9228 — ASSESSMENT  OP   STOCKHOLDERS — UNPAID    STOCK. 

Capital  stock  issued  as  full  paid  by  a  Delaware  corporation  on  a  con- 
tract for  purchase  of  real  estate,  which  was  never  carried  out  by  full  pay- 
ment or  conveyance  of  the  property,  was  not  issued  on  a  conditional  sub- 
scription, and  was  not  only  not  full  paid,  but  wholly  without  considera- 
tion, and  assessable  in  the  hands  of  the  holder  under  the  law  of  Delaware 
for  the  benefit  of  creditors. 

2.  Corporations  €=s»232(3) — Capital  Stock — Prospective  Profits. 

Under  the  law  of  Delaware,  a  corporation  cannot  lawfully  capitalize 
prospective  profits. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  John  B.  McPherson,  Judge. 

In  the  matter  of  the  Wallace  Automobile  Company,  bankrupt.  Ja- 
cob J.  Weinstein,  trustee  in  bankruptcy,  petitioned  for  leave  to  assess 

^=:»Por  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


576  168  C.  C.  A.  REPORTS 

its  corporate  stock  in  the  amount  same  was  not  f  uUy  paid.    From  an 
order  of  the  District  Court,  Robert  Wallace  appeals.    Affirmed. 

John  Arthur  Brown  and  Henry  P.  Brown,  both  of  Philadelphia, 
Pa.,  for  appellant. 

Joseph  Stemberger  and  Fox  &  Rothschild,  all  of  Philadelphia,  Pa., 
(George  P.  Rich,  of  Philadelphia,  Pa.,  of  counsel),  for  appellee. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges,  and 
HAIGHT,  District  Judge. 

WOOLLEY,  Circuit  Judge.  The  Trustee' of  the  bankrupt  corpora- 
tion petitioned  the  Referee  for  leave  to  assess  the  stock  of  the  corpora- 
tion in  the  amount  it  had  not  been  paid  for,  or  in  such  lesser  amount 
as  would  meet  the  obligations  of  the  estate.  Allowance  of  this  pe- 
tition turned  primarily  on  the  question  whether  the  stock  was  full 
paid.  It  was  ultimately  decided  by  the  Referee  on  a  finding  that  the 
stock  had  been  issued  upon  a  conditional  subscription,  that  the  con- 
dition had  not  been  performed  by  the  corporation,  and  that,  in  con- 
sequence, the  stock  was  not  assessable.  (Dn  review  before  McPher- 
son.  Circuit  Judge,  sitting  in  the  District  Court,  the  Referee's  order 
was  reversed  and  an  assessment  was  directed  to  be  made  on  certain 
shares  held  by  Robert  Wallace,  the  appellant,  at  a  rate  to  be  deter- 
mined during  the  case.  This  appeal  is  from  the  order  of  the  Dis- 
trict Court. 

The  relevant  facts  are  these:  Wallace  engaged  in  the  automobile 
business  through  the  medium  of  a  Delaware  corporation.  He  obtain- 
ed a  charter  in  July,  1912,  and  complied  with  the  formalities  of  cor- 
porate organization  by  paying  $1,000  in  cash  for  the  initial  issue  of 
100  shares  of  stock.  He  named  the  directors  and  had  himself  elected 
treasurer  and  general  manager. 

Wallace  owned  two  properties  in  Philadelphia  in  which  he  proposed 
the  corporation  should  conduct  its  business.  On  August  8,  1912,  he 
caused  a  contract  to  be  made  between  himself  and  the  corporation,  in 
which  he  agreed  to  sell  and  the  corporation  agreed  to  purchase  these 
,  properties  for  the  consideration  of  $130,000— $30,000  in  cash  and 
$100,000  in  the  common  stock  of  the  corporation.  No  time  was 
named  for  the  issue  and  delivery  of  the  stock;  October  1,  1913,  was 
the  date  set  for  the  payment  of  the  cash.  It  was  agreed  further,  that 
the  corporation  should  pay  taxes,  water  rent,  insurance,  and  interest 
on  a  mortgage,  as  rent  until  payment  in  full  of  the  purchase  price; 
repairs  and  improvements  to  be  made  and  paid  for  by  the  corporation. 
Thereupon  the  corporation,  in  part  performance  of  its  undertaking 
of  purchase,  issued  to  Wallace  10,000  shares  of  its  stock  at  the  par 
value  of  $10  a  share,  as  full  paid  stock.  It  then  embarked  in  business, 
in  the  prosecution  of  which  it  obtained  credits  and  incurred  debts. 

The  contract  of  purchase  and  the  stock  issue  were  characterized 
by  informalities  not  unusual  in  transactions  of  this  kind.  The  min- 
utes of  the  corporation  record  little  of  what  was  done  or  of  what 
was  intended  to  be  done,  and  are  silent  with  respect  to  any  exercise 
of  judgment  by  the  directors  as  to  the  value  of  the  property  for  which 
the  corporation  proposed  to  issue  its  stock  and  pay  money.     Both 
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Wallace  and  the  corporation,  however,  regarded  the  properties  so 
purchased  as  the  consideration  for  the  stock,  and  treated  the  stock 
as  full  paid  when  issued  by  the  corporation  and  accepted  by  Wallace, 
though  Wallace  gave  nothing  for  it  and  the  corporation  received 
nothing  in  return.  On  January  1,  1913,  being  a  date  many  months 
after  the  corporation  had  issued  its  $100,000  of  stock  and  had  de- 
livered it  to  Wallace  in  payment  of  the  stock  consideration  for  the 
properties,  and  being  a  date  also  many  months  prior  to  that  named 
for  the  payment  of  the  cash  consideration  of  $30,000,  Wallace  and 
the  corporation  made  another  contract  dealing  with  one  of  the  two 
properties  covered  by  the  first  contract.  Whether  it  was  intended  that 
the  second  contract  should  abrogate  the  first,  in  whole  or  in  part,  does 
not  appear,  for  it  contained  no  reference  to  the  first  contract  or  to 
the  previously  proposed  use  of  the  same  property  as  part  consideration 
for  the  $100,000  stock  issue. 

By  the  second  contract,  Wallace  leased  one  of  his  two  properties 
to  the  corporation  for  a  short  term,  in  consideration  of  a  nominal 
rent,  and  of  the  pa3mient  by  the  corporation  of  taxes,  water  rent  and 
interest,  and  the  making  of .  improvements  and  repairs.  Wallace 
then  promised  to  sell  to  the  corporation  the  one  property  named  in 
the  contract  for  $30,000  in  cash,  on  a  future  date,  notwithstanding  he 
had  already  promised  in  the  first  contract  to  sell  this  and  the  other 
property  for  the  same  cash  consideration,  plus  $100,000  of  stock. 

Just  what  Wallace  intended  by  this  transaction,  we  can  not  imagine. 
What  is  its  legal  effect,  considered  with  reference  to  the  proposed 
use  of  the  same  property  as  part  consideration  for  the  stock  issue 
under  the  first  contract,  and  its  apparent  withdrawal  from  that  use 
imder  the  second,  we  are  not  informed. 

It  appears  that  in  his  plan  of  corporate  organization,  Wallace  in- 
tended to  have  5,000  shares  (or  $50,000)  of  the  stock  issued  directly 
to  the  corporation  as  full  paid  stock  to  be  used  as  bonus  to  induce 
purchases  of  preferred  stock,  which  was  to  be  issued  and  sold  later. 
This  plan  miscarried  when  the  whole  $100,000  of  stock  was  issued 
to  him.  To  carry  out  his  original  purpose,  Wallace  handed  back  to 
the  corporation  5,000  shares  and  received  in  return  a  certificate  for 
the  same  number  of  shares,  made  in  his  name  as  Trustee.  His  holding 
of  treasury  stock  was  thereafter  reduced  from  time  to  time,  as  it  was 
drawn  on  for  use  as  bonus  stock,  until,  at  the  last,  he  held  but  3,925 
shares. 

On  October  10,  1913,  Wallace  and  the  corporation  entered  into  a 
third  contract,  whereby  they  expressly  undertook  to  abrogate  the 
first  and  second  contracts  for  the  sale  of  the  properties,  and  to  annul 
the  transactions  performed  under  them  in  so  far  as  they  related  to 
the  issue  by  the  corporation  and  the  acceptance  by  Wallace  of  the 
$100,000  of  stock;  being  careful,  however,  to  preserve  to  Wallace 
all  benefits  of  taxes  and  interest  paid  and  improvements  made  on  the 
properties.  The  abrogation  of  the  stock  transactions  was  intended 
.to  be  effected  by  Wallace  surrendering  to  the  corporation  the  5,000 
shares  of  stock  retained  by  him  personally,  less  the  100  shares  paid 
for  in  cash,  and  so  much  of  the  treasury  stock  which  then  remained 
in  his  name  as  Trustee,  amounting  to  3,925  shares.    The  5,000  shares 
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which  Wallace  thus  surrenderd  were  cancelled,  but  the  3,925  shares, 
intended  likewise  to  be  surrendered,  remained  uncancelled  and  on 
the  books. 

At  the  time  of  this  transaction,  the  corporation  was  insolvent,  and 
a  month  later,  that  is,  on  November  6,  1913,  it  filed  a  voluntary  pe- 
tition in  bankruptcy.  The  complete  insolvency  of  the  corporation 
at  that  time  was  shown  later  by  the  administration  of  the  bankrupt 
estate,  wherein  the  moneys  realized  from  assets  amounted  to  $2,900 
and  the  scheduled  debts  and  costs  of  administration  exceeded  $25,000. 

Prior  to  bankruptcy,  the  corporation  had  paid  $492.00  in  taxes  and 
water  rents;  $1,750.00  interest  on  the  mortgage;  and  had  expended 
upwards  of  $12,000  in  improvements  upon  the  property. 

The  two  important  facts  occurring  before  bankruptcy  are  these: 
Wallace  never  conveyed  the  property  to  the  corporation ;  the  corpora- 
tion made  part  payment  on  its  contract  of  purchase  by  issuing  and  de- 
livering to  Wallace  $100,000  of  its  stock  as  full  paid.  Wallace  held 
both  the  property  and  the  stock. 

The  two  facts  outstanding  at  the  time  of  bankruptcy  are  these: 
The  corporation  had  not  paid  Wallace  the  $30,000  cash  part  of  the 
purchase  price  for  the  properties;  Wallace  still  held  his  properties 
and  so  much  of  the  stock  as  he  had  not  succeeded  in  getting  cancelled. 

Wallace  justifies  holding  the  properties  because  the  corporation 
did  not  make  its  cash  payment  of  $30,000,  and  avoids  liability  for 
assessment  on  his  stockholding  upon  the  ground  that  the  stock  was 
issued  to  him  under  a  conditional  subscription  and  that  the  condition 
(the  payment  of  the  $30,000  cash  consideration)  had  not  been  per- 
formed. 

Preliminarily  to  deciding  the  question  of  assessment,  we  dispose  of 
the  contract  of  cancellation  as  void.  In  doing  this,  no  comment  is 
necessary,  except  to  say,  that  the  parties  seem  to  regard  the  5,000 
shares  which  Wallace  held  as  his  own,  and  the  1,075  shares  otherwise 
held  and  in  part  distributed  as  bonus,  to  be  wholly  out  of  the  case, 
leaving  in  dispute  only  the  3,925  shares  which  sto9d  in  Wallace's 
name  as  Trustee  at  the  time  of  bankruptcy.  As  all  parties,  both  in 
the  court  below  and  in  this  court,  restricted  the  controversy  to  this 
aspect  of  the  case,  as  also  did  the  trial  court  whose  order  is  now  un- 
der review,  we  are  not  disposed  to  go  beyond  it  on  this  appeal.  The 
question,  therefore,  is,  whether  the  3,925  shares  of  stock  standing  in 
the  name  of  Wallace  as  Trustee  at  the  time  of  bankruptcy  are  liable 
to  assessment  in  his  hands,  as  holder. 

[  1  ]  We  find  this  stock  assessable  under  any  aspect  of  the  case. 

We  agree  with  the  learned  trial  judge  that  "Wallace's  subscription 
was  not  conditional."  Wallace  made  a  contract  for  the  outright  sale 
of  his  properties  to  the  corporation,  to  be  paid  for  by  stock  and  money. 
Payment  by  the  corporation  of  stock  and  money  for  the  properties 
was  not  a  "condition"  of  the  subscription,  as  that  term  is  used  in  the 
law  of  conditional  subscriptions.  Cook  on  Corporations,  section  77-89. 
The  corporation's  promise  to  pay  Wallace  for  his  properties  was  the 
"consideration"  for  Wallace's  promise  to  convey  the  properties  to  the 
corporation.     Each  promise  was  absolute;    neither  was  affected  by 
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conditions.  Of  course,  as  between  the  parties,  neither  promise  was 
enforceable  by  one  against  the  other  without  performance  or  a  tender 
of  performance  by  the  moving  party  of  his  own  undertaking.  But 
we  have  here  no  contest  between  parties  to  enforce  a  contract;  we 
have  rather  a  situation  where  the  corporation  performed  a  part  of  its 
undertaking  by  issuing  its  stock  and  making  part  payment  of  the 
consideration,  and  where  Wallace,  by  performing  no  part  of  his  un- 
dertaking, made  the  issue  of  the  stock  as  full  paid  impossible.  While 
Wallace  was  not  bound  to  convey  the  property  to  the  corporation 
until  the  corporation  had  paid  him  the  full  consideration,  and  while 
the  corporation  was  not  required  to  make  the  stock  payment  to  Wal- 
lace until  it  was  ready  to  make  the  cash  payment  also,  thereby  making 
possible  the  issue  of  stock  as  full  paid  in  return  for  property  received, 
the  facts  are,  the  corporation  made  the  stock  pa3rment  and  Wallace 
accepted  it,  and  the  transaction,  instead  of  being  a  mistake  or  an  in- 
advertence, was  part  of  the  plan  for  financing  the  corporation,  which 
Wallace  had  carefully  thought  out.  This  is  shown  by  Wallace's  tes- 
timony, that,  under  the  plan,  $50,000  was  intended  to  be  issued  as 
full  paid  stock — somehow  or  other — directly  to  the  corporation  to 
be  used  later  as  treasury  stock  in  promoting  the  sale  of  preferred  stock, 
and  it  is  shown  also  by  the  fact,  that,  when  Wallace  discovered  that  a 
"mistake"  in  the  plan  had  been  made  by  delivering  all  of  the  stock 
to  him,  he  split  the  stock,  had  one  half  put  in  his  name  as  trustee 
and  thereafter  held  and  used  it  in  promoting  the  sale  of  preferred 
stock,  and  retained  the  other  half  for  himself.  This  was  Wallace's 
way  of  rectifying  the  mistake.  With  the  stock  thus  issued,  held  out 
and  used,  we  are  concerned  not  with  the  rights  of  Wallace  and  the 
corporation  as  parties  to  the  stock  transaction,  but  with  the  rights  of 
creditors  which  have  intervened.  As  Wallace  retained  both  prop- 
erties for  which  the  stock  was  represented  to  be  issued  as  full  paid, 
and  as  the  corporation  on  issuing  the  stock  received  nothing  in  return, 
it  is  very  certain  that  the  stock,  though  described  as  full  paid,  was 
not  paid  for  at  all.  The  effect  of  this  transaction  on  the  capital  re- 
sources of  the  corporation  is  obvious.  The  effect  upon  the  corpora- 
tion's creditors  is  equally  obvious. 

All  doubts  as  to  the  character  and  basis  of  liability  to  creditors  of 
one*who  has  thus  acquired  and  thus  holds  stock  of  a  corporation,  are, 
under  the  law  of  Delaware,  settled  beyond  dispute  by  the  case  of  John 
W.  Cooney  Company  v.  Arlington  Hotel  Company  (Del.  Ch.)  101  Atl. 
879,  decided  by  the  Chancellor  and  affirmed  by  the  Supreme  Court 
of  that  state,  Du  Pont  v.  Ball,  106  Atl.  39 ;  following  like  decisions 
on  a  similar  law  by  the  courts  of  New  Jersey  in  See  v.  Heppenheimer, 
Untermeyer  et  al.,  69  N.  J.  Eq.  36,  61  Atl.  843 ;  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82  Atl.  618,  affirmed  by  the  Court 
of  Errors  and  Appeals,  82  N.  J.  Eq.  364,  91  Atl.  1069.  In  these  cas- 
es, corporate  stock  issued,  outstanding  and  not  paid  for  is  regarded 
as  a  trust  fund  for  the  benefit  of  creditors.  The  courts  of  these  ju- 
risdictions treat  this  doctrine  as  a  hard  and  fast  rule  imbedded  in  its 
law,  never  to  be  relaxed.  But  they  go  further  and  hold  that  stock- 
holders' liability  to  creditors  in  such  case  no  longer  depends  on  the 
trust  fund  theory,  but  is  a  statutory  liability. 
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In  the  case  of  John  W.  Cooney  Company  v.  Arlington  Hotel  Com- 
pany, supra,  Chancellor  Curtis,  sitting  in  the  trial  court,  and  Chief 
Justice  Pennewill,  speaking  for  the  Supreme  Court  on  appeal,  have  so 
elaborately  discussed  the  assessment  of  corporate  stock  and  the  lia- 
bility of  stockholders  for  assessment  under  the  constitution  and  stat- 
ute of  the  State  of  Delaware,  that  repetition  of  that  discussion  would 
add  nothing  to  the  decision  there  made.  There  is,  however,  one  state- 
ment of  the  Chief  Justice,  which  is  peculiarly  applicable  to  the  ques- 
tion in  this  case.    It  is  as  follows: 

"And  even  though  stock  issued  without  consideration  could  be  held  to  be 
void  under  our  constitutional  provision,  and  could  be  cancelled  by  the  cor- 
poration or  upon  the  application  of  bona  fide  stockholders,  it  does  not  follow 
that  the  acceptor  of  such  stock  could  claim  immunity  from  assessment.  Cei^ 
tainly  a  stockholder  cannot  escape  such  assessmait  if  he  has  held  liims^f  out, 
or  permitted  himself  to  be  held  out,  as  the  owner  of  the  stock ;  and  much  less 
could  he  escape  if  he  participated  in  the  unlawful  issue  or  acquiesced  therein." 

We  see  nothing  in  the  case  that  avoids  assessment  of  the  stock  of 
the  bankrupt  corporation  or  that  absolves  Wallace  from  his  liability 
to  meet  an  assessment  on  stock  standing  in  his  name  at  the  time  of 
bankruptcy  to  an  amount  equal  to  its  face  or  such  lesser  amount  as 
will  discharge  the  obligations  of  the  bankrupt  estate. 

Having  reached  this  decision,  we  would  not  discuss  the  other  aspects 
of  the  case  except  for  the  attention  given  them  in  the  testimony  and 
at  the  argimients,  and  for  the  insistence  with  which  they  were  urged. 
The  first  had  to  do  with  the  value  of  the  properties  intended  for  use 
as  the  basis  of  the  stock  issue.  Wallace  contends  that  the  properties 
were  in  truth  equal  in  value  to  the  face  of  the  stock,  and  that,  in 
consequence,  the  stock  when  issued  for  the  properties  was  in  fact 
full  paid.  As  the  properties  were  never  conveyed  to  the  corporation 
and  as  stock  could  not  be  issued  against  property  which  the  corpora- 
tion had  not  acquired,  we  are  at  a  loss  to  know  the  pertinency  of  this 
contention.  But,  assuming  there  is  in  the  case  a  basis  for  this  con- 
tention, Wallace  proved  by  his  own  testimony  that  the  stock  is  not 
full  paid.  While  he  proposed  by  his  first  contract  to  sell  the  prop- 
erties to  the  corporation  for  the  total  consideration  of  $130,000,  the 
highest  value  he  put  upon  them  was  $75,000,  which,  after  deducting 
encumbrances,  left  an  equity  of  but  $12,000.  As  to  the  real  vali^  of 
the  property  and  its  value  for  the  purpose  of  capitalization,  Wallace 
made  this  naive  admission: 

**There  was  a  certain  amount  of  stock  given  to  you  that  you  don^t  always 
pay  for.  Take  $30,000  from  $75,000  and  it  leaves  $45,000,  and  deducting 
your  mortgages  of  $33,000  leaves  $12,000  for  which  ths  stock  was  given.** 

On  this  testimony,  it  is  quite  impossible  to  hold  that  the  $100,000 
of  stock  was  full  paid. 

[2]  The  next  contention  is,  that  the  $100,000  of  stock  was  paid 
for — in  part,  at  least — ^by  Wallace's  transfer  to  the  corporation  of 
certain  contracts  of  agency  with  automobile  manufacturers,  alleged 
to  be  worth  $50,000.  If  such  contracts  were  transferred  to  the  cor- 
poration for  its  stock — even  at  the  value  subsequently  placed  upon 
them — ^then  the  stock  at  the  best  was  only  half  paid  for.    But  there 
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IS  nothing  contemporaneous  with  the  stock  transaction  which  indi- 
cates, that  the  agency  contracts  were  assigned  to  the  corporation  in 
part  consideration  for  the  stock.  But  if  they  were  so  assigned,  the 
contracts — ^which  later  proved  valueless — ^if  property  in  any  sense — 
were  not  property  of  a  kind  for  which  stock  can  be  issued.  They  con- 
tained nothing  more  substantial  than  a  promise  of  profits.  Contem- 
plated profits  cannot  be  a  basis  of  capitalization  of  a  corporation  under 
the  Delaware  law,  for  neither  stockholders  nor  directors  have  any 
right  to  make  a  present  capitalization  of  prospective  profits.  See  v. 
Heppenheimer,  Untermeyer  et  al.,  supra ;  Holcombe  v.  Trenton  White 
City  Co.,  supra ;  John  W.  Cooney  Company  v.  Arlinrton  Hotel  Com- 
pany, supra.  The  agency  contracts  caxmot  be  r^;arded  as  considera- 
tion for  the  stock  in  any  amount 

Any  question  of  Wallace's  liability  as  a  stockholder  for  assess- 
ment on  unpaid  stock,  though  standing  in  his  name  as  Trustee,  and 
any  question  of  tiie  right  of  the  Trustee  in  bankruptcy  to  enforce  his 
liability  for  the  benefit  of  creditors,  by  analogy  to  a  like  right  of  a 
receiver  of  an  insolvent  corporation,  are  set  at  rest  under  the  laws  of 
Delaware  by  the  decisions  in  John  W.  Cooney  Company  v.  Arlingtcwi 
Hotel  Company,  supra.  The  case  cited  is  distinguished  from  Court- 
ney V.  Georger,  228  Fed.  859,  143  C.  C.  A.  257,  by  the  interpretation 
which  the  courts  of  Delaware  have  given  the  Delaware  statute.  See 
also  Ailing  v.  Wenzel,  133  111.  264, 24  N.  E.  551 ;  AlUbone  v.  Hager,  46 
Pa.  48;   1  Cyc.  714. 

The  order  of  the  District  Court  is  affirmed. 


(257  Fed.  681) 

GOOCH  V.  STONE. 

In  re  SMITH  et  al. 

(Oircnlt  Ck>iirt  of  Appeals,  Sixth  Circuit    March  12,  1919.) 

No.  8194. 

1.  Bazikbitptct  ^=s>166(3)— Pbeivrenoe — Knowledge  of  Insolvenot. 

A  creditor  of  one  member  of  bankrupt  partnership,  which  was  hope- 
lessly insolvent,  who  received  from  his  debtor  in  partial  payment  of  notes 
not  due  merchandise  bought  to  his  knowledge  entirely  on  credit  of  the 
firm,  and  who  also  had  intimate  knowledge  of  its  affairs,  held  to  have 
such  knowledge  of  its  insolvency  as  rendered  the  payment  a  voidable 
preference. 

2.  Bankbxjptct  ^=s>293(2) — Surr  bt  Tbusteb — Bquitt  Jubisdiction. 

With  defendant's  consent  a  bill  in  equity  by  a  trustee  to  recover  a  pref- 
erence may  be  entertained  by  a  District  Ck)urt. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee. 

Suit  in  equity  by  W.  H.  Stone,  trustee  in  bankruptcy  of  I.  C.  Crow 
and  O.  W.  Smith  or  Crow  &  Smith,  against  J.  R.  Gooch.  Decree  for 
complainant,  and  defendant  appeals.    Affirmed. 

Frank  S.  Elgin,  of  Memphis,  Tenn.,  for  appellant. 
T.  B.  Whitehurst,  of  Sehner,  Tenn.,  for  appellee. 

^=:>For  other  caies  lee  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
KILLITS,  District  Judge. 

KILUTS,  District  Judge.  In  October,  1912,  the  appellant,  J.  R. 
Gooch,  sold  to  parties  in  Birmingham,  Ala.,  a  general  store  owned  by 
him  for  some  time  at  Gravel  Hill,  Tenn.  At  that  time,  and  for  nearly 
two  years  theretofore,  one  of  the  bankrupts  (Smith)  had  clerked  for 
Gooch  in  this  store  at  a  salary  from  $25  to  $35  per  month.  Smith 
continued  in  the  employ  of  the  purchaser  of  Gooch's  store  until  the 
merchandise  was  moved  to  Birmingham  in  the  early  summer  of  1913. 
Soon  thereafter  Smith  began  business  for  himself  at  Gravel  Hill,  at 
the  same  time  buying  from  Gooch  38  acres  of  land  with  a  frame  store 
building  thereon  and  other  improvements.  He  bought  this  land  al- 
together on  credit,  executing  long-time  notes  for  the  pajmient,  in- 
volving him  in  an  indebtedness  of  over  $3,000  for  the  purchase; 
Gooch  retaining  title  to  the  property  until  the  consideration  was  paid. 
Shortly  after  the  Gooch  stock  had  been  removed  to  Birmingham,  a 
portion  of  it  was  returned  to  Gravel  Hill  by  one  Dunker,  who  bought 
the  old  Gooch  brick  store  building  from  Gooch's  vendee.  This  real 
estate  was  bought  by  Dunker  entirely  on  credit,  a  trust  deed  upon  the 
goods  and  store  real  estate  being  given  as  security.  The  trust  was 
foreclosed  in  the  summer  of  1914  and  bought  at  public  sale  by  Gooch. 
At  this  time.  Smith,  in  addition  to  his  debts  to  many  other  parties, 
owed  Gooch  about  $600,  unsecured,  besides  the  debt  on  the  land,  and 
$800  to  a  bank  on  which  Gooch  was  security. 

In  July,  1914,  Crow,  the  other  bankrupt,  went  into  partnership  with 
Smith  at  the  suggestion  of  Gooch.  Crow  seems  to  have  contributed  no 
money,  but  expected  to  put  in  $1,000  in  the  fall.  His  connection  with 
Smith  lasted  but  a  month,  during  which  time  the  firm  of  Crow  & 
Smith  bought  of  Gooch  the  Dunker  store  and  brick  building  on  credit 
for  $6,746.47.  The  Dunker  stock  of  goods,  which  had  been  bought 
by  Gooch  at  the  sum  of  $250,  to  which  had  been  added  about  $200  of 
new  goods,  was  figured  into  this  trade  for  more  than  $1,600.  The 
circumstances  show  that  the  valuation  of  $6,715.41  for  the  Dunker 
assets,  real  and  personal,  even  figured  on  what  the  parties  called  a 
credit  basis  (that  is,  adding  to  the  assumed  present  value  the  interest 
on  the  deferred  payments),  was  very  much  exaggerated.  Gooch  re- 
tained title  to  the  property  sold  by  him  to  Crow  &  Smith,  pending  the 
payment  of  the  consideration  notes,  and,  in  addition,  required  and  re- 
ceived personal  security  on  the  note  first  due  which  was  in  the  sum 
of  $1,646.  This  note  he  sold  before  maturity  to  a  relative.  Crow 
retiring  in  August,  1914,  Smith  struggled  along  with  the  business  until 
September,  when  he  made  an  assignment  which  was  followed  by  in- 
voluntary bankruptcy,  the  adjudication  occurring  October  24,  1914. 
His  liabilities  were  about  $18,000;  the  unsecured  claims  amounting 
to  $8,711.  His  assets  consisted  of  the  two  parcels  of  real  estate, 
bought  from  Gooch,  the  title  to  each  of  which  still  remained  in  Gooch 
to  secure  the  purchase  money,  and  upon  which  Gooch's  claims  were 
for  a  greater  amount  than  their  real  values,  and  personal  properly 
scheduled  at  $6,509.33,  which  includes  the  matter  involved  in  this  con- 


OOOCH  V.  STONB 


583 


troversy  as  having  been  received  by  Gooch  as  a  preference.  Gooch 
proved  an  unsecured  claim  of  $2,250,  in  which  was  included  the  item 
of  $1,650  for  the  Dunker  stock  of  goods,  and  two  secured  claims  of 
$5,068.74  and  ^,500.88,  being  the  aggregate  amounts  of  the  several 
sale  notes  held  by  Gooch  for  3ie  purchase  by  contract  of  the  two  par- 
cels of  real  estate,  respectively.  The  second  secured  claim  was  reached 
in  its  amount  ($2,500.88)  by  crediting  the  alleged  preference  which  is 
the  subject  of  this  action.  Gooch's  claim  for  $5,068.74  was  made  up 
from  the  notes  of  the  Dunker  purchase  left  in  his  hands  after  the  sale 
of  that  first  due.  The  personal  property  scheduled  consisted  of  the 
merchandise  at  a  great  overvaluation. 

Two  or  three  days  after  the  partnership  was  formed.  Smith  met 
Gooch  in  Memphis.  Together  they  went  to  the  Memphis  Furniture 
Manufacturing  Company's  place  of  business,  where,  upon  a  property 
statement.  Smith  bought  a  bill  of  furniture  aggregating  $964  on  the 
credit  of  the  partnership,  all  without  the  knowledge  or  authority  of 
Crow.  Of  this  bill  of  furniture.  Smith  permitted  Gc)och  to  take  itemj 
amounting  to  $623.32,  shipping  these  goods  to  Birmingham,  to  which 
place  Gooch  had  removed.  The  consideration  for  this  transaction 
was  the  liquidation  of  the  first  note  due  from  Smith  to  Gooch,  given 
for  the  purchase  of  the  38  acres  of  land  and  a  credit  of  $127  on  the 
second  note  of  that  series;  neither  of  said  notes  having  matured. 
Later  in  1914  proceedings  in  bankruptcy  were  begun  against  the  part- 
nership. 

The  trustee  in  bankruptcy  began  an  action  in  the  District  Court  to 
recover  $623.32  from  Gooch,  being  the  value  of  the  furniture  so  pur- 
chased, on  the  ground  of  preference,  and  from  the  decree  of  that  court 
against  Gooch,  the  latter  appeals. 

[1]  Appellant  first  contends  that  the  record  does  not  disclose  his 
knowledge,  or  reasonable  notice  to  him,  of  the  insolvency  either  of 
Smith  or  of  Crow  &  Smith  at  the  time  he  received  the  furniture. 
There  is  no  possible  question  but  that  the  transaction  resulting  in  the 
acquisition  of  the  furniture  by  Gooch  was  a  preference  to  him  to  the 
amount  of  $623.  It  is  equally  clear — there  is  no  room  for  dispute — 
that  Smith  and  the  partnership  were  each  hopelessly  insolvent  at  the 
time  of  this  transaction.  What  is  there  to  show  notice  to  Gooch  of 
the  fact  of  insolvency?  In  the  first  place,  the  largest  elements  con- 
tributing to  either  insolvency — and  these  alone  were  enough  to  compel 
such  a  result — were  the  transactions  whereby  Gooch  became  creditor 
to  Smith  and  to  the  firm  in  amounts  greatly  in  excess  of  the  values 
of  the  assets  acquired  by  the  bankrupts  in  consideration  for  the  re- 
spective items  of  indebtedness.  Secondly,  Gooch  is  shown  to  have  been 
not  only  the  intimate  of  Smith,  but  his  close  adviser  in  business  mat- 
ters. In  this  capacity,  and  in  the  relationship  which  they  had  there- 
tofore sustained  to  each  other  as  employer  and  employe,  and  then  as 
surety  and  principal  on  the  bank  note,  j^nd  as  creditor  and  debtor  for 
money  loaned  without  security  and  on  open  account,  to  assume  that 
Gooch  did  not  have  somewhat  intimate  acquaintance  with  Smith's 
affairs  is  to  classify  the  appellant  as  an  abnormally  trusting,  credulous, 
and  disinquisitive  individual.     Again,  the  proof  shows  that  it  was  a 
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matter  of  notoriety  in  the  little  community  that  Smith  and  the  finn 
each  were  beyond  their  depth  financially.  In  addition,  testimony  ex- 
ists in  the  record,  in  some  particulars  sought  to  be  impeached,  of  state- 
ments by  Gooch  to  the  effect  that  he  knew  that  Smith  was  insolvent, 
that  Crow  contributed  nothing  which  assisted  the  partnership  to  sol- 
vency, and  that  Smith  was  a  careless  and  impossible  business  man. 

The  court  below  heard  and  apparently  credited  this  direct  testimony. 
These  matters  alone  seem  to  compel  the  conclusion  that  Gooch  knew 
or  had  reason  to  know  at  the  time  of  the  furniture  deal  that  he  was 
receiving  a  preference  from  an  insolvent.  If  anything  else  were  nec- 
essary to  make  the  decision  of  the  fact  certain  against  appellant,  it 
would  be  the  nature  of  the  transaction  itself.  It  taxes  credulity  to  be 
asked  to  believe  that  Gooch  took  two-thirds  of  the  bill  of  furniture, 
purchased  entirely  on  credit  and  charged  to  the  partnership,  and  ap- 
plied it  to  the  liquidation,  pro  tanto,  of  a  debt  owing  him  by  a  part- 
ner before  the  debt  matured,  all  in  good  faith  with  the  creditors  either 
..of  Smith  or  of  the  firm  of  Crow  &  Smith.  Having  done  this  while  in 
possession  of  all  the  facts  concerning  the  business  of  either  of  the 
bankrupts,  which  Gooch  in  his  testimony  is  willing  to  admit  he  pos- 
sesses, and  as  we  are  advised  by  the  whole  record,  we  find  no  difficulty 
in  resolving  the  question  of  the  fact  of  notice  against  appellant  We 
may  do  this  without  reference,  even,  to  the  general  rule  that  when, 
as  here,  findings  of  a  master,  concurred  in  by  the  court  below,  are  in 
review,  they  are  presumed  to  have  been  correct  in  the  absence  of  error 
or  mistake  appearing  on  the  record.  Furrer  v.  Ferris,  145  U.  S.  132, 
12  Sup.  Ct.  821,  36  L.  Ed.  649;  Camden  v.  Stuart,  144  U.  S.  104,  12 
Sup.  Ct.  585,  36  L.  Ed.  363 ;  Tilghman  v.  Proctor,  125  U.  S.  136,  8 
Sup.  Ct.  894,  31  L.  Ed.  664;  Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup. 
Ct.  355,  32  L.  Ed.  764. 

[2]  At  the  time  of  the  beginning  of  the  suit  the  defendant  appel- 
lant lived  beyond  the  jurisdiction  of  the  court.  The  petition  was  filed 
May  25,  1915.  June  15  the  defendant  answered,  "waiving  all  right 
to  object  to  the  petition  or  declaration  or  bill  or  whatever  the  pleading 
may  be  termed  by  which  he  is  called  upon  to  defend  and  going  to  the 
merits  at  once."  The  issues  being  made  up,  the  court  referred  the 
matter  to  a  master  to  take  proof  and  report  findings.  To  reference 
there  was  no  objection.  Upon  the  coming  in  of  the  master's  report 
adverse  to  appellant,  counsel  for  the  parties  joined  in  a  stipulation  for 
the  hearing  of  exceptions  at  Memphis,  The  exceptions  raised  no  is- 
sue of  jurisdiction  whatever.  Hearing  them,  the  court  sua  sponte  dis- 
missed the  case  on  the  theory,  among  others,  that  this  was  an  action 
at  law,  not  cognizable  in  equity,  upon  the  authority  of  Warmath  v. 
O'Daniel  (C.  C.  A.  6th  Cir.)  159  Fed.  87,  86  C.  C.  A.  277,  16  L.  R.  A. 
(N.  S.)  414.  On  reliearing,  it  was  suggested  to  the  court  that  the  ob- 
jection to  the  jurisdiction,  on  the  ground  that  the  action  lay  on  the 
law  side  of  the  court,  came  too  late  after  submission,  whereupon  the 
court  reheard  the  matter  upon  the  merits.  In  this  there  was  no  error. 
The  exact  question  was  raised  by  this  court  on  certificate  to  the  Su- 
preme Court  where  it  was  held  that,  by  defendant's  consent,  a  bill  in 
equity  by  trustee  in  bankruptcy  to  recover  property  conveyed  in  fraud 
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of  the  bankruptcy  act  might  be  entertained  by  the  District  Court. 
Hicks  V.  Knost,  178  U.  S.  541,  20  Sup.  Ct.  1006,  44  L.  Ed.  1183.  Re- 
cently we  held  in  Golden  Hill  Distilling  Co.  v.  Logue,  243  Fed.  342, 
156  C.  C.  A.  122,  that,  since  the  amendment  of  1910  (Act  Jime  25, 
1910,  c.  412,  36  Stat.  838)  the  bankruptcy  court  has  jurisdiction  of  a 
suit  to  recover  a  preference,  regardless  of  the  amoimt  involved  or 
the  citizenship  of  the  parties.  These  authorities  dispose  of  all  the  ap- 
pellant's objections  respecting  the  jurisdiction  of  the  court  below. 

There  remains  but  one  other  question :  On  the  motion  of  the  trus- 
tee there  were  brought  into  the  record,  on  the  hearing  of  the  excep- 
tions, the  two  bankruptcy  records.  There  was  proof  satisfactory  to 
the  court  below  that  the  parties  used  these  records  before  the  master 
and  that  it  was  orally  stipulated  that  the  same  might  be  used  for  all 
pertinent  purposes  in  the  hearing  upon  the  exceptions.  We  find  no 
prejudicial  error  in  the  disposition  of  this  matter  below.  These  con- 
siderations dispose  of  this  case. 

The  decree  and  order  of  the  court  below,  that  the  trustee  have  and 
recover  of  the  defendant,  J.  R.  Gooch,  the  sum  of  $735.14,  with  all 
costs  of  the  case,  with  execution,  were  proper,  and  are  affirmed. 


(257  Fed.  686) 

UNION  LAND  &  STOCK  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  5,  1919.) 

No.  8154. 

1.  Watebs  and  Wateb  Coubses  ^=s>33 — Suit  to  Declare  Fobfettube — ^Publio 

Intebest. 

The  Disfrict  Court  of  the  United  States  will  entertain  a  suit  by  the 
United  States  to  declare  a  right  of  way  and  easement  for  the  storage  of 
water,  applied  for  under  Act  March  3,  1891,  forfeited  for  failure  to  con- 
struct or  complete  the  reservoir  described  in  the  application. 

2.  Watebs  and  Wateb  Coubses  ^=»33 — Land  Gbant  fob  Bbsebyoir^Authob- 

ITT  OF  ATTOBNET  GENEBAL. 

The  Attorney  General  had  authority  to  bring  suit  in  the  name  of  the 
United  States  to  declare  forfeiture  of  a  right  of  way  and  easement  for 
the  storage  of  water,  applied  for  pursuant  to  Act  March  3,  1891 ;  the  ap- 
plicant having  failed  to  construct  the  reservoir,  as  shown  by  his  applica- 
tion as  approved  by  the  Secretary  of  the  Interior. 

8.  Watebs  and  Wateb  Coubses  ^=s»27 — Gbant  fob  Wateb  Stobaob — Stat- 
utes. 

Act  March  8,  1891,  {  18  (Comp.  St.  §  4934),  as  to  rights  of  way  granted 
to  ditch  companies  for  the  storage  of  water,  does  not  confer  a  right  in- 
dependently of  section  19  (section  4935),  providing  how  any  canal  or  ditch 
company  may  secure  the  benefits  of  the  act,  as  the  two  sections  are  to  be 
construed  together. 

4.  Watebs  and  Wateb  Coubses  ^=5>33 — Fobfeitube  of  Right  of  Wat  and 
Easement  fob  Wateb  Stoeage — Bubden  of  Pboof. 

In  suit  by  the  United  States  to  declare  forfeited  a  right  of  way  find 
easement  for  the  storage  of  water,  applied  for  pursuant  to  Act  March  3^ 
1891,  for  failure  to  construct  the  reservoir  as  shown  by  the  application 
as  approved  by  the  Secretary  of  the  Interior,  to  declare  the  forfeiture,  it 
was  not  necessary  to  prove  that  a  dam  higher  than  the  one  constructed 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  ali  Key-Numbered  Digests  A  Indexes 
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by  defendant  applicant  could  have  been  practically  used,  or  that  tbere 
was  sufficient  water  to  haye  filled  a  larger  reservoir ;  the  contrary  being 
for  applicant  to  show.  If  true. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California ;  William  C.  Van 
Fleet,  Judge. 

Suit  by  the  United  States  against  the  Union  Land  &  Stock  Company, 
a  corporation.  From  a  decree  for  the  United  States,  defendant  ap- 
peals.   Affirmed. 

The  appellee  brought  a  suit  In  equity  to  declare  forfeited  a  right  of  way 
and  easemtmt  for  the  storage  of  water.  It  was  alleged  in  the  bill  tliat  on 
February  23,  1895,  the  appellant,  under  the  provisions  of  an  act  of  Congress 
of  March  3.  1891  (26  Stat.  1101,  c.  561).  filed  in  the  Land  Office  at  SusanvlUe. 
Cal.,  its  application  for  an  easement  for  a  reservoir  for  irrigation  purposes, 
describing  the  same,  in  the  map  which  was  attached  to  the  application,  as 
reservoir  No.  1,  or  Lake  Luckett,  and  which  covered  and  affected  certain  de- 
scribed portions  of  the  public  lands  of  the  United  States,  of  which  the  appellee 
then  and  for  a  long  time  prior  thereto  had  been  the  owner  in  fee  simple. 
The  bill  alleged  that  on  November  18,  1895,  the  application  was  duly  ap- 
proved by  the  Secretary  of  the  Interior;  that  no  part  of  said  reservoir  or 
section  thereof  has  been  constructed  or  completed  by  the  appellant  since  the 
approval  of  said  right  of  way  by  the  Secretary  of  the  Interior.  The  prayer 
of  the  bill  was  that  the  easement  be  declared  forfeited  and  canceled,  and 
that  the  appellant  and  all  claiming  under  It  he  forever  estopped  from  assert- 
ing any  right,  title,  or  interest  in  or  to  said  lands,  and  that  all  title,  rights, 
etc.,  to  the  property  described  in  the  application  be  reinvested  in  the  appel- 
lee, and  that  the  grant  be  declared  null  and  void. 

The  appellant  moved  to  dismiss  the  bill  for  want  of  equity.  The  motion 
was  overruled,  and  the  appellant  answered,  denying  that  the  appellee  was 
the  owner  of  the  lands  covered  by  the  easement,  and  alle^g  that  the  appel- 
lant was  the  owner  thereof,  and  denying  that  the  reservoir  had  not  been 
constructed  or  completed,  and  alleging  the  construction  and  use  of  the  res- 
ervoir for  the  storage  of  water  and  irrigation.  It  was  stipulated  in  open 
court  that  in  the  years  1894  and  1895  the  appellant  went  on  the  ground  at 
the  point  A,  indicated  on  the  map  attached  to  the  bill  of  complaint,  and  after 
November,  1895,  constructed  a  dam  which  at  that  time  was  35  feet  high; 
that  said  dam  remained  at  that  height  until  the  winter  of  1897-08,  when 
a  portion  of  It  was  washed  away;  that  in  the  fall  of  1898  the  dam  was  re- 
constructed to  a  height  of  26  feet,  but  settled  down  to  a  height,  at  its  lowest, 
of  23  feet,  at  which  point  it  now  remains ;  that  said  dam  has  300  feet  of  30- 
inch  steel  pipe  through  the  bottom,  with  a  patent  gate  in  shape  to  store  and 
withdraw  water.    The  stipulation  further  recites: 

"It  was  also  shown  by  comi)etent  evidence  that  the  dam  as  constructed 
would  not  store  water  over  more  than  100  acres  of  the  land  in  said  reservoir, 
and  that  it  did  not  have  a  capacity  of  more  than  600  acre  feet  of  water ;  that 
the  dam  was  in  a  bad  state  of  repair,  but  that  it  was  strong  enough  to  store 
water  in  the  reservoir  to  a  depth  of  20  feet;  that  the  base  was  not  of  suffi- 
cient width  to  buUd  the  dam  to  a  height  of  50  feet;  that  the  said  reservoir 
is  one  of  a  series  of  reservoirs,  the  others  being  known  as  dams  Nos.  2  and  3. 
and  that  they  are  all  used  in  connection  with  each  other;  that  reservoir  No. 
1,  being  the  one  in  suit,  has  been  mainly  used  for  the  irrigation  of  what  is 
known  as  the  'Moulton  Ranch,'  under  a  verbal  agreement  with  the  owners 
of  said  ranch;  that  the  defendant  company  had  been  properly  notified,  and 
cited  to  relinquish  said  reservoir  site  or  show  cause  why  Judicial  proceed- 
ings should  not  be  instituted  to  cancel  the  grant,  for  the  reason  that  the 
dam  had  not  been  built  in  accordance  with  the  application,  as  shown  on  Ex- 
hibit A,  attached  to  the  complaint;  that  the  defendant  had  had  20  years  in 
which  to  complete  said  dam  in  accordance  with  said  plans;  that  said  reser- 
voir has  been  used  to  store  water  each  year  since  its  construction,  with  the 
exception  of  dry  years,  when  there  was  no  water  to  store.* 
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R.  L.  Shinn  and  A.  L.  Hart,  both  of  Sacramento,  Cal.,  for  appellant. 

Annette  Abbott  Adams,  U.  S.  Atty.,  and  Frank  M.  Silva,  Asst.  U. 
S.  Atty.,  both  of  San  Francisco,  Cal  (H.  P.  Dechant,  of  San  Francis- 
co, Cal.,  of  counsel),  for  the  United  States. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellant  contends  that  the  bill  should  have  been  dismissed  for 
want  of  equity,  for  the  reason  that  it  is  brought  to  declare  a  forfei- 
ture,  and  cites  Horsburg  v.  Baker,  1  Pet.  232,  236,  7  L.  Ed.  125,  and 
Marshall  v.  Vicksburg,  15  Wall.  146,  149,  21  L.  Ed.  121.  In  the  latter 
case  it  was  said : 

"Equity  never,  under  any  circumstances,  lends  its  aid  to  enforce  a  forfei- 
ture or  penalty,  or  anything  In  the  nature  of  either." 

But  the  rule  thus  stated  has  not  always  been  adhered  to  in  the  ab- 
solute form  in  which  it  is  expressed.  Thus  in  Henderson  v.  Carbon- 
dale  Coal  &  Coke  Co.,  140  U.  S.  25,  11  Sup.  Ct.  691,  35  L.  Ed.  332, 
Mr.  Justice  Brewer  said : 

"Forfeitures  are  never  favored.  Equity  always  leans  against  them,  and 
only  decrees  in  their  favor  when  there  is  full,  clear,  and  strict  proof  of  a 
legal  right  thereto." 

The  reason  for  the  rule  is  that  forfeitures  are  regarded  as  harsh 
and  oppressive,  and  the  rule  has  been  held  not  to  apply  to  cases  in  which 
forfeiture  is  imposed  by  statute  and  where  public  interests  are  to  be 
subserved  thereby.  In  Farnsworth  v.  Minn.  &  Pac.  R.  R.  Co.,  92  U. 
S.  49,  68  (23  L.  Ed.  530),  it  was  said : 

"But  there  can  be  no  leaning  of  the  court  against  a  forfeiture  which  is  In- 
tended to  secure  the  construction  of  a  work,  in  which  the  public  is  interested, 
where  compensation  cannot  be  made  for  the  default  of  the  party,  nor  where 
the  forfeiture  is  imposed  by  positive  law." 

It  is  to  be  added  that  the  Supreme  Court  has  entertained  jurisdiction 
of  suits  in  equity  to  forfeit  land  grants  in  numerous  cases,  among  which 
may  be  mentioned  United  States  v.  California,  etc..  Land  Co.,  148  U. 
S.  31,  13  Sup.  Ct.  458,  37  L.  Ed.  354;  United  States  v.  Oregon,  etc.. 
Railroad,  164  U.  S.  526,  17  Sup.  Ct.  165,  41  L.  Ed.  541 ;  United  States 
v.  Tennessee  &  Coosa  Railroad,  176  U.  S.  242,  20  Sup.  Ct.  370,  44  L. 
Ed.  452;  Oregon  &  Cal.  R.  R.  v.  United  States,  238  U.  S.  393,  35  Sup. 
Ct.  908,  59  L.  Ed.  1360.  It  is  true  that  in  those  cases  forfeiture  was 
not  the  only  relief  sought.  One  of  them  was  a  suit  to  quiet  title.  In 
others,  the  aid  of  equity  was  sought  to  declare  forfeiture,  and  to  can- 
cel patents  or  certificates  or  to  obtain  injunctive  relief.  The  present 
case  is  in  its  essential  features  a  suit  to  quiet  title.  The  relief  sought, 
in  addition  to  forfeiture,  is  that  the  appellant  be  estopped  from  as- 
serting any  right,  title,  or  interest  in  the  lands,  and  that  all  title  rights 
therein  be  reinvested  in  the  appellee.  We  think  the  motion  to  dismiss 
was  properly  denied. 

[2]  It  is  contended  that  there  is  no  authority  for  the  prosecution  of 
the  suit,  and  United  States  v.  Washington  Improvement  &  D.  Co.  (C. 
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C.)  189  Fed.  674,  is  cited  In  that  case,  in  construing  a  congressional 
grant  for  a  railway,  telegraph,  and  telephone  line  through  the  Colville 
Indian  reservation,  with  a  proviso  that  the  rights  therein  granted  should 
be  forfeited  by  the  grantee  unless  25  miles  of  the  railroad  should  be 
constructed  within  two  years  after  the  passage  of  the  act,  and  a  fur- 
ther reservation  to  Congress  of  power  to  alter,  amend,  or  repeal  the  act 
in  whole  or  in  part.  Judge  Rudkin  held  that  a  court  of  equity  had  no 
inherent  power  to  decree  a  forfeiture  of  the  land  grant  and  that  the 
United  States  could  not  maintain  a  suit  to  recover  liie  land  for  breach 
of  a  condition  subsequent,  unless  Congress  had  declared  a  forfeiture 
or  had  given  express  authority  for  the  institution  of  the  suit. 

There  are  some  grounds  of  distinction  between  that  case  and  this. 
That  was  a  case  of  a  special  grant  to  a  specific  grantee,  with  a  reser- 
vation of  power  in  Congress  to  alter,  amend,  or  repeal  the  same.  Here 
the  grant  of  rights  is  a  general  one.  It  opens  the  lands  of  the  United 
States  to  the  occupation  of  various  and  numerous  applicants.  By  a 
general  and  permanent  statute  it  provides  the  steps  which  they  must 
take  to  acquire  the  rights  contemplated  by  the  grant  The  forfeiture 
clause  is  as  follows : 

"Provided  that  if  any  section  of  said  canal  or  ditch  shall  not  be  completed 
within  five  years  after  the  location  of  said  section  the  rights  herein  granted 
shall  be  forfeited  as  to  any  uncompleted  section  of  said  canal,  ditc^  or  reser- 
voir, to  the  extent  that  the  same  is  not  completed  at  the  date  of  the  forfei- 
ture." 

It  is  not  to  be  supposed,  we  think,  that  Congress  intended  that  the 
United  States  should  have  no  remedy  for  the  failure  of  an  applicant 
to  complete  his  canal,  ditch,  or  reservoir  within  the  time  limited,  un- 
less Congress  intervened  and  by  a  special  act  either  declared  the  ri^t 
forfeited  or  gave  express  authority  to  institute  a  suit  to  recover  the 
land. 

In  United  States  v.  Whitney  (C.  C.)  176  Fed.  593,  Judge  Dietrich,  in 
construing  the  law  which  is  involved  here,  held  that  a  failure  to  com- 
ply with  the  requirements  of  the  statute  of  itself  operated  to  divest  the 
grantee  of  title  and  revest  it  in  the  government,  and  that  a  declaration 
of  forfeiture  might  be  either  by  act  of  Congress  or  by  an  appropriate 
judicial  proceeding.  With  that  view  we  agree,  and  although,  aside  from 
the  two  cases  cited,  we  find  no  decision  directly  involving  the  question 
here  presented,  we  think  the  decisions  of  the  Supreme  Court,  as  review- 
ed in  Spokane,  etc.,  Ry.  v.  Wash.  &  Gt.  Nor.  Ry.,  219  U.  S.  166,  174, 
31  Sup.  Ct.  182,  184  (55  L.  Ed.  159),  which  establish  the  doctrine  that, 
where  the  conditions  of  the  grant  are  subsequent,  "the  title  cannot  Be 
forfeited,  except  upon  proper  proceedings  by  the  government,  judicial 
in  their  character,  or  an  act  of  Congress  competent  for  that  purpose," 
are  sufficient  in  their  scope  to  justify  the  suit  here  brought  at  the  in- 
stance of  the  Attorney  General,  which  is  a  proper  proceeding  by  the 
government,  judicial  in  its  character,  and  appropriate  for  the  purpose 
of  declaring  a  forfeiture. 

[3,  4]  The  appellant  contends  that  there  was  no  authority  in  law 
or  equity  to  hold  its  rights  for  cancellation,  and  in  view  of  the  lan- 
guage of  section  20  of  the  act  contends  that  the  court  was  limited  in  its 
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judgment  to  declaring  a  forfeiture  of  that  portion  of  the  reservoir 
which  had  not  been  utilized,  and  refers  to  the  fact,  recited  in  the  stip- 
ulation, that  the  reservoir  mentioned  in  the  bill  is  one  of  a  series  of 
three,  which  are  all  used  in  connection  with  each  other.  It  would 
seem  that  the  appellant's  position  is  that  the  decree  forfeits  the  ground 
occupied  by  all  three  reservoirs.  There  is  nothing  in  the  record  to  show 
this.  The  bill  jdleged  that  the  appellant's  application  called  for  a  reser- 
voir site  covering  approximately  469  acres,  with  a  dam  at  the  outlet  50 
feet  in  height,  with  a  base  width  of  270  feet,  a  length  on  top  of  230 
feet,  and  a  length  at  the  bottom  of  80  feet,  calculated  to  store,  when 
completed,  water  over  the  entire  acreage  of  the  reservoir.  The  rec- 
ord does  not  indicate  upon  what  land  the  other  two  reservoirs  are  lo- 
cated. The  decree  makes  no  reference  to  them.  If  they  are  located 
upon  the  469-acre  tract,  they  have  been  constructed  and  maintained 
without  authority  of  law,  so  far  as  the  record  advises  us. 

We  do  not  agree  with  counsel  for  the  appellant  that  section  18  of  the 
Act  (Comp.  St.  §  4934)  confers  a  right  independently  of  the  provisions 
of  section  19  (section  4935).  Those  two  sections  are  obviously  to  be 
ccttistrued  together.  Nor  do  we  find  merit  in  the  contention  that  to 
declare  forfeiture  it  was  necessary  for  the  appellee  to  prove  that  a 
dam  higher  than  23  feet  could  have  been  practically  used,  or  that  there 
was  sufficient  water  to  have  filled  a  larger  reservoir.  If  the  contrary 
were  true,  it  was  for  the  appellant  to  show  it.  It  made  no  effort  to 
amend  its  application,  so  as  to  justify  the  construction  and  maintenance 
of  a  dam  of  23  feet,  and  when  it  was  notified  and  cited  to  relinquish  the 
reservoir  site,  or  to  show  cause  why  judicial  proceedings  should  not  be 
instituted  to  cancel  the  grant  for  the  failure  to  build  the  same  in  accord- 
ance with  the  application,  it  made  no  showing  of  cause,  and  no  effort  to 
amend  its  application. 

The  decree  is  affirmed. 


<257  Fed.  680) 

MEAD  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  12,  1919.    Rehearing 

Denied  June  2,  1919.) 

No.  8238. 

1.  War  ^=>4 — Espionage  Act — ^Hindbbinq  Milttaby  Forces  or  PROMonwa 

Success  op  Enemy — False  Statements — Persons  to  Whom  Made. 

In  view  of  the  terms  of  the  Espionage  Act  and  the  obvious  purposes  of 
its  enactment,  to  constitute  a  violation  of  its  provisions  it  is  not  essential 
that  the  false  reports  or  statements  intended  to  hinder  the  operation  of 
the  military  forces  of  the  United  States,  or  to  promote  the  success  of  its 
enemies,  must  have  been  made  to  persons  In  the  military  or  naval  service 
of  the  United  States ;  it  being  sufficient  that  they  were  made  to  recruits 
for  the  Canadian  forces. 

2.  CRiMiNAii    Law    ^=s»304(2) — Judicial   Knowledge — ^Matter    of    Common 

Knowledge — ^War. 

Courts  take  Judicial  notice  of  the  commencement  and  existence  of  the 
war  between  the  United  States  and  Germany,  and  of  the  further  fact  that 
it  has  been  conducted  in  conjunction  with  the  United  Kingdoms  of  Great 

^=»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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Britain  and  Ireland  and  the  Dominion  of  Canada,  among  other  nations, 
and  that  to  promote  the  success  of  Germany  is  to  promote  the  success  of 
an  enemy  of  the  United  States. 
3.  Wab   «=5>4 — Espionage   Act — ¥alsr   Statements   Hindeeino   Canadiax 
Recruiting. 

Defendant,  who  made  false  statements  tending  to  interfere  with  the 
successful  operation  of  the  Canadian  recruiting  offices  authorized  in  the 
United  States  by  Act  Cong.  May  7,  1917  (Comp.  St.  1918,  {  10174),  violated 
the  Espionage  Act  by  making  false  statements  interfering  with  the  success 
of  the  military  and  naval  forces  of  the  United  States,  and  tending  to 
promote  the  success  of  its  enemies. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington;  Jeremiah  Neterer, 
Judge. 

W.  E.  Mead  was  convicted  of  violating  the  Espionage  Act,  and 
brings  error.     Affirmed. 

H.  E.  Foster,  of  Seattle,  Wash.,  for  plaintiff  in  error. 

Robert  C.  Saunders,  U.  S.  Atty.,  Clarence  L.  Reames,  Sp.  Asst. 
Atty.  Gen.,  and  Hinman  D.  Folsom,  Jr.,  all  of  Seattle,  Wash.,  for  the 
United  States. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  charged  by  indict- 
ment with  a  violation  of  the  Act  of  Congress  of  June  15,  1917,  c.  30,  40 
Stat.  217,  known  as  the  Espionage  Act,  and  convicted  and  sentenced 
to  imprisonment  in  the  penitentiary. 

The  act  provided,  among  other  things,  as  follows: 

"Whoever,  when  the  United  States  is  at  war,  shall  willfully  make  or  convey 
false  reports  or  false  statements  with  intent  to  interfere  with  the  operation 
or  success  of  the  military  or  naval  forces  of  the  United  States  or  to  promote 
the  success  of  its  enemies,  ♦  ♦  ♦ »»  shall  be  punished,  etc  Comp.  St.  1918. 
§  10212c. 

It  is  asserted  with  much  apparent  confidence  on  the  part  of  the 
plaintiff  in  error  that  the  indictment  is  insufficient  to  state  any  offense 
under  that  statute.  It  contains  two  counts,  the  first  of  which  charges 
in  effect: 

That  during  the  times  therein  stated  the  United  States,  as  well  as 
the  United  Kingdom  of  Great  Britain  and  Ireland  and  the  Dominion  of 
Canada,  were  and  still  are  at  war  with  the  Imperial  German  govern- 
ment, as  the  defendant  well  knew,  and  that  the  military  and  naval 
forces  of  the  countries  mentioned  were  and  still  are  co-operating  and 
fighting  together  against  the  said  Imperial  German  government  for  the 
purpose  of  promoting  the  success  of  their  armed  military  and  naval 
forces,  of  all  of  which  facts  the  defendant  was  well  aware ;  that  as  the 
defendant  well  knew,  at  and  during^  all  the  times  mentioned,  any  in- 
jury done  to  or  inflicted  upon  the  military  or  naval  forces  of  the  Do- 
minion of  Canada,  or  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  any  disloyalty,  mutiny,  or  refusal  of  duty  by  any  soldier 
or  recruit  so  engaged,  would  constitute  and  be  an  injury  to  and  would 
interfere  with  the  operation  and  success  of  the  military  and  navaf 

^ss>ror  other  cases  nee  same  topic  &  KB  Y-N  UMBER  in  all  Key -Numbered  Digests  ft  Indexes 
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forces  of  the  United  States ;  that  at  a  certain  designated  time  during 
the  existence  and  progress  of  such  war  the  steamship  Queen  was  a 
vessel  belonging  to  the  Pacific  Coast  Company,  a  corporation  of  the 
state  of  New  Jersey,  licensed  to  do  business  in  the  state  of  Washing- 
ton, under  charter  to  the  Pacific  Steamship  Company,  a  corporation  of 
the  state  of  Maine,  which  charterer  was  also  licensed  to  do  business 
in  the  state  of  Washington,  both  of  which  corporations  were  actually 
transacting  business  in  that  state ;  that  the  said  steamship  was  during 
all  of  the  times  mentioned  in  the  indictment  duly  registered  under  the 
laws  of  the  United  States,  the  flag  of  which  country  it  flew  while  on 
the  high  seas ;  that  on  a  certain  named  day  during  the  existence  and 
progress  of  the  said  war,  and  while  the  said  steamship  was  on  the  high 
seas  and  out  of  the  jurisdiction  of  any  particular  state,  en  route  from 
San  Francisco,  Cal.,  to  Seattle,  in  the  state  of  Washington,  the  said 
defendant,  being  a  passenger  thereon,  and  within  the  jurisdiction  of 
the  court  below,  did  then  and  there  willfully  and  feloniously  orally 
make  and  convey  certain  false  reports  and  false  statements,  with  the 
intent  to  then  and  there  and  thereby  interfere  with  the  operation  and 
the  success  of  the  military  and  naval  forces  of  the  United  States,  such 
false  statements  and  reports  consisting  of  the  following  words,  phrases, 
and  sentences: 

"I  understand  that  you  have  given  up  a  job  at  $150  per  month  and  sold  your 
auto  to  join  the  forces.  I  can  give  you  a  thousand  reasons  why  you  shouldn't 
fight.  This  is  a  capitalistic  war,  started  by  England  because  she  is  afraid  of 
Germany  corraling  commerce.  President  Wilson  is  in  the  same  swim  with 
the  British  in  backing  up  the  capitalist.  You  are  a  damned  fool  to  take  any 
interest  In  It  whatever." 

That  said  statements  were  willfully  and  feloniously  made  by  the 
defendant  to  Herbert  Kortlang  and  J.  F.  Storry,  they  then  and  there 
being,  as  the  defendant  well  knew,  recruits  in  the  Canadian  Expedi- 
tionary Forces  theretofore  recruited  for  the  Sixth  Field  Company 
of  Canadian  Engineers,  and  each  of  them,  as  the  defendant  well  knew, 
being  about  to  proceed  to  take  an  active  part  in  the  said  war  on  the 
side  and  in  behalf  of  the  Dominion  of  Canada  and  against  the  armed 
military  and  naval  forces  of  the  Imperial  German  government,  there 
being  then  and  there  also  present,  as  the  defendant  well  knew,  and  to 
whom  he  then  and  there  made  the  said  false  reports  and  statements,  a 
large  number  of  other  recruits  of  the  said  Canadian  Expeditionary 
Forces,  among  whom  were  M.  Long,  John  Doe  McKenzie,  John  Doe 
O'Toole,  John  Doe  Ryan,  and  other  recruits  whose  names  are  to  the 
grand  jurors  unknown;  that  in  making  and  conveying  the  said  false 
reports  and  statements  the  defendant  then  and  there  did  so  willfully 
and  feloniously  and  with  the  intent  to  thereby  interfere  with  the  opera- 
tion and  success  of  the  military  and  naval  forces  of  the  United  States 
whereas,  in  truth  and  in  fact  he  then  and  there  well  knew  that  the  said 
report  and  statement: 

"I  can  give  you  a  thousand  reasons  why  you  shouldn^t  fight.  This  is  a 
capitalistic  war,  started  by  England  because  she  is  afraid  of  Germany  corral- 
ing commerce.  President  Wilson  is  in  the  same  swim  with  the  British  in  back- 
ing up  the  capitalist.  You  are  a  damned  fool  to  take  any  interest  in  it  ^what- 
ever'* 
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— and  each  and  every  sentence  and  phrase  thereof  and  each  and  every 
of  said  statements  and  charges  were  then  and  there  false  and  untrue, 
and  were  by  the  said  W.  E.  Mead  then  and  there  as  aforesaid  spoken 
and  uttered  to  the  said  Canadian  recruits  with  the  intent  then  and  there 
in  the  said  W.  E.  Mead  to  interfere  with  the  operation  and  success  of 
the  military  and  naval  forces  of  the  United  States,  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 

The  second  count  of  the  indictment  is  precisely  similar  to  the  first, 
except  that  it  charges  the  defendant  with  having  willfully  made  the 
said  reports  and  statements  with  the  intent  to  promote  the  success  of 
the  enemies  of  the  United  States. 

The  failure  of  the  indictment  to  set  forth  the  false  reports  and  state- 
ments, in  order  to  give  the  defendant  the  necessary  information  to 
enable  him  to  prepare  for  his  defense,  which  was  the  basis  of  the 
judgment  of  this  court  in  the  case  of  Foster  et  al.  v.  United  States,  253 
Fed.  481,  165  C.  C.  A.  193,  sustaining  the  demurrer  to  the  indictment 
in  that  case,  was  obviated  by  the  pleader  in  the  case  at  bar ;  for  here 
the  alleged  false  reports  and  statements  are  specifically  set  forth. 

fl]  In  view  of  the  terms  of  the  act  of  Congress  and  the  obvious 
purposes  of  the  enactment,  we  are  imable  to  hold  that  in  order  to  con- 
stitute a  violation  of  its  provisions  it  is  essential  that  the  false  reports 
or  statements  must  have  been  made  to  persons  in  the  military  or  naval 
service  of  the  United  States.  In  the  consideration  of  such  cases  it 
should  never  be  forgotten  that  war  is  a  matter  of  life  or  death,  and  that 
a  nation  in  such  circumstances  is  no  more  powerless  to  protect  its 
life  than  is  an  individual  to  save  his,  when  attacked,  by  the  use  of  such 
force  as  is  necessary.  It  was  in  the  exercise  of  that  power  that  Con- 
gress passed  the  act  which  is  the  basis  of  the  present  indictment.  Free 
speech  in  times  of  war  is  by  no  means  the  same  thing  as  free  speech 
in  times  of  peace.  The  false  reports  and  statements  inhibited  by  the 
statute  under  consideration  are  such  as  are  willfully  made  or  conveyed 
"with  intent  to  interfere  with  the  operation  or  success  of  the  military 
or  naval  forces  of  the  United  States,  or  to  promote  the  success  of  its 
enemies." 

[2]  Apart  from  the  circumstance  that  the  fact  was  proved  by  wit- 
nesses in  the  present  case,  it  does  not  admit  of  doubt  that  the  courts 
take  judicial  knowledge  of  the  commencement  and  existence  of  the 
present  war  between  the  United  States  and  Germany,  and  of  the  fur- 
ther fact  that  it  has  been  conducted  in  conjunction  with  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  the  Dominion  of  Canada, 
among  other  nations,  nor  does  it  admit  of  question  that  to  promote  the 
success  of  Germany  is  to  promote  the  success  of  an  enemy  of  the 
United  States. 

The  assignments  of  error  respecting  the  evidence  introduced  amoimt 
to  nothing,  for  the  obvious  reason  that  not  one  of  them  specifies  any 
evidence  of  which  complaint  is  made.  The  charge  of  the  court,  we 
think,  fairly  presented  the  case  to  the  jury,  whose  exclusive  province 
it  was  to  determine  the  facts. 

[3]  Congress  by  its  act  made  it  criminal  for  any  one,  while  this 
country  is  at  war,  to  willfully  make  false  statements  or  convey  false  re- 
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ports,  "with  intent  to  interfere  with  the  operation  or  success  of  the 
military  or  naval  forces  of  the  United  States,  or  to  promote  the  suc- 
cess of  its  enemies."  And  hy  act  approved  May  7,  1917  (40  Stat.  39,  c. 
11  [Comp.  St.  1918,  §  10175]),  expressly  authorized  its  allies,  England 
and  Canada,  to  open  recruiting  offices  in  the  various  cities  of  the  Unit- 
ed States.  That  any  interference  with  such  recruiting  service  neces- 
sarily interfered  with  the  success  of  the  military  and  naval  forces  of 
the  United  States  and  tended  to  promote  the  success  of  its  enemies  we 
consider  too  plain  for  argument. 
The  judgment  is  affirmed. 
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SANDBBRG  v.  UNITED  STATES. 

(Circuit  C5ourt  of  Appeals,  Ninth  Circuit.    May  19,  1919.) 

No.  3187. 

Wab  ^=»4 — Espionage  Act — Seditious  Statements, 

Statements  made  by  defendant,  in  each  case  to  a  single  person  in  the 
course  of  a  private  conversation  relating  to  the  war,  held  mere  expres- 
sions of  opinion,  not  made  in  violation  of  section  3  of  the  Espionage  Act. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona;  William  H.  Sawtelle,  Judge. 

Criminal  prosecution  by  the  United  States  against  August  Sand- 
berg.    Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

C.  N.  Gary,  of  Oakland,  Cal.,  and  A.  A.  Worsley,  of  Tucson,  Ariz., 
for  plaintiff  in  error. 

Crittenden  Thornton,  of  San  Francisco,  Cal.,  amicus  curiae. 

Thomas  A.  Flynn,  U.  S.  Atty.,  of  Phoenix,  Ariz.,  C.  R.  McFall,  Asst. 
U.  S.  Atty.,  of  Tucson,  Ariz.,  John  W.  Preston,  Sp.  Asst.  Atty.  Gen., 
and  Caspar  A.  Ombaun,  of  San  Francisco,  Cal.,  for  the  United  States. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.     Section  3  of  the  act  of  Congress  known  as 

the  Espionage  Act,  approved  June  15,  1917,  is  as  follows: 

•  "Sec.  3.  Whoever,  when  the  United  States  is  at  war,  shall  willfully  make 
OP  convey  false  reports  or  false  statements  with  intent  to  interfere  with  the 
operation  or  success  of  the  military  or  naval  forces  of  the  United  States  or 
to  promote  the  success  of  its  enemies,  and  whoever,  when  the  United  Stntes  is 
at  war,  shall  willfully  cause  or  attempt  to  cause  insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty,  in  the  military  or  naval  forces  of  the  United  States, 
or  shall  willfully  obstruct  the  recruiting  or  enlistment  service  of  the  United 
States,  to  the  injury  of  the  service  of  the  United  States,  shall  be  punished"  in 
a  prescribed  way.    40  Stat.  219,  c.  30,  tit.  1  (Comp.  St.  1918,  §  10212c). 

The  plaintiff  in  error  was  charged  by  indictment  containing  six 
counts  with  certain  violations  of  that  law.  A  demurrer  to  the  fourth 
count  was  sustained,  and  demurrers  to  ea,cK  of  the  other  counts  were 
overruled,  followed  by  his  trial,  conviction,  and  sentence.  The  first 
count  charged  that  the  defendant  on  a  certain  named  day  in  Decem- 
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ber,  1917,  within  the  district  of  Arizona,  with  intent  to  interfere  with 
the  operation  and  success  of  the  military  and  naval  forces  of  the 
United  States,  did  willfully  make  this  false  statement  in  the  presence 
of  one  Robert  E.  Cameron  and  other  persons  to  the  grand  jurors  un- 
known : 

"That  our  entry  Into  the  war  was  brought  about  by  the  Wall  Street  interests, 
in  order  to  protect  our  foreign  loans  to  the  Allies/' 

By  the  second  count  it  was  alleged  that  the  defendant  willfully  at- 
tempted to  cause  insubordination,  disloyalty,  mutiny,  and  refusal  of 
duty  in  the  military  and  naval  forces  of  the  United  States,  in  that 
he  did  on  the  22d  of  July,  1917,  within  the  district  of  Arizona,  in 
the  presence  of  one  E.  M.  Graham  and  other  persons  to  the  grand 
jurors  unknown,  make  this  statement: 

**That  the  German  government  was  much  more  democratic  than  ours ;  that 
the  German  people  enjoyed  greater  liberties  than  the  Americans;  that  It  will 
be  a  great  blow  to  civilization  if  Germany  should  lose." 

By  the  third  count  it  was  charged  that  the  defendant  willfully  at- 
tempted to  cause  similar  insubordination,  disloyalty,  mutiny,  and  re- 
fusal of  duty  by  making,  in  the  presence  of  Eugene  H.  Broughton 
and  other  persons  to  the  grand  jurors  unknown,  this  statement: 

•  "That  the  Germans  had  a  better  form  of  government  than  the  people  of 
America,  that  President  Wilson  was  a  weak  character  to  allow  England  to 
dictate  its  policy,  and  then  the  President  coming  out  and  making  speeches  to 
back  up  the  British  policies." 

By  the  fifth  count  the  defendant  was  charged  with  having  on  the 
15th  of  December,  1917,  within  the  district  of  Arizona,  willfully 
attempted  to  cause  similar  insubordination,  disloyalty,  mutiny,  and  re- 
fusal of  duty,  in  that  he  did  make,  to  Robert  E.  Cameron  and  other 
persons  to  the  grand  jurors  unknown,  this  statement: 

'That  the  Invasion  of  Belgium  by  Germany  was  justified,  also  that  the  sub- 
marine warfare  carried  on  by  Germany  was  right  and  legitimate,  and  that 
the  sinking  of  the  Lusitania  was  Justified,  on  account  of  its  carrying  arms, 
munitions,  and  supplies." 

The  sixth  count  charged  that  the  defendant,  on  the  22d  of  February, 
1918,  in  the  district  of  Arizona,  did  willfully  attempt  to  cause  similar 
insubordination,  disloyalty,  mutiny,  and  refusal  of  duty,  in  that  he 
did,  in  the  presence  of  William  B.  Cramer  and  other  persons  to  the 
grand  jurors  unknown,  make  this  statement: 

**That  Germany  is  not  as  much  of  an  autocracy  as  the  United  States,  be- 
cause the  United  States  does  not  permit  criticism.  There  is  not  as  much  dan- 
ger of  revolution  in  Germany  as  in  the  allied  countries,  including  the  United 
States." 

Assuming,  but  not  holding,  that  the  court  below  was  correct  in  over- 
ruling the  demurrers  to  tjie  above-stated  counts  of  the  indictment,  a 
careful  reading  of  the  record  satisfies  us  that  it  was  in  error  in  not 
granting  the  motion  that  was  made  on  behalf  of  defendant  at  the 
conclusion  of  all  the  evidence,  and  direct  a  verdict  for  the  defendant. 

The  record  shows  that  the  plaintiff  in  error,  who  is  a  native  of 
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Sweden  and  a  graduate  of  the  University  of  that  country  in  chemistry, 
geology,  and  mineralogy,  came  to  the  United  States  in  1896,  since 
which  time  he  has  been  pursuing  his  profession  in  this  country,  Mex- 
ico, and  Canada,  having  been  much  of  the  time  in  the  employ  of  the 
Phelps-Dodge  Corporation  as  consulting  metallurgist,  in  which  ca- 
pacity he  was  employed  at  the  time  of  his  indictment  and  arrest.  It 
appears  that  in  December,  1912,  he  made  application  for  admission 
to  citizenship  of  this  country ;  that  he  has  three  brothers  who  are  such 
citizens,  and  two  nephews  who  volunteered  in  the  United  States  Navy. 
And  while  he  admits  in  his  testimony  that,  prior  to  the  entry  of  the 
United  States  into  the  war,  his  sympathies  y/ert  in  favor  of  Germany 
as  against  England,  there  is  a  total  lack  of  any  showing  in  the  evi- 
dence of  any  incriminating  act  on  his  part,  other  than  the  statements 
made  by  him  to  the  several  persons  named  in  the  indictment,  in  each 
instance  in  the  course  of  private  conversation  while  the  two  were 
traveling  companions  and  friends,  and  in  neither  instance  in  the 
presence  of  any  third  party.  In  each  instance  there  is  some  difference 
between  the  testimony  of  the  witnesses  for  the  government  and  that 
of  the  defendant  in  the  case  regarding  his  statements  to  them,  and 
it  is,  of  course,  clear  that  for  the  purposes  of  our  decision  we  must 
accept  as  correct  their  testimony  as  against  his. 

The  first  and  fifth  counts  of  the  indictment,  as  will  have  been  seen, 
relate  to  statements  alleged  to  have  been  made  by  the  defendant  to 
Robert  E.  Cameron,  in  the  first  of  which  the  charge  is  that  the  defend- 
ant said : 

"That  our  entry  into  the  war  was  brought  about  by  the  WaU  Street  inter- 
ests, in  order  to  protect  our  foreign  loans  to  the  Allies." 

And  in  the  other  of  those  counts  the  charge  is  that  he  said  to 

Cameron : 

**That  the  invasion  of  Belgium  by  Germany  was  Justified,  also  that  the 
submarine  warfare  carried  on  by  Germany  was  right  and  legitimate,  and 
that  the  sinking  of  the  Lusitania  was  Justified,  on  account  of  its  carrying 
arms,  munitions,  and  supplies." 

The  substance  of  the  testimony  of  Cameron,  and  the  whole  of  it  as 
stated  in  the  record,  is  as  follows : 

•1  am  36  years  of  age;  am  the  testing  engineer  for  Phelps-Dodge;  have 
known  Dr.  Sandberg  four  years.  We  talked  about  the  war  on  two  occasions, 
December  6  and  26,  1917,  on  the  way  from  Douglas  to  Bisbee.  He  talked  al- 
most continuously  about  the  war,  saying  that  the  United  States  was  more 
autocratic  than  Germany,  because  It  suppressed  criticism.  He  said  the  Ameri- 
can people  thought  the  income  tax  was  higher  in  Germany,  but  that  taxes 
were  getting  much  higher  in  the  United  States,  and  the  people  would  not 
stand  for  it.  He  talked  about  Dr.  Dye,  formerly  assistant  manager  of  the 
Phelps-Dodge  Corporation,  being  in  the  diplomatic  service,  and  having  gone  to 
Norway  to  Investigate  conditions  in  Sweden,  and  that  he  might  see  Dr.  Dye 
over  there,  as  he  had  a  position  there,  if  he  could  get  out  with  his  stuff.  He 
explained  'his  stuff*  as  meaning  his  notes.  He  said  he  would  not  take  his 
money  to  Sweden,  as  American  money  is  only"Vorth  60  cents  on  the  dollar. 
He  said  the  submarine  warfare  was  right  and  legitimate.  His  reasons  for  it 
I  do  not  remember.  He  said  the  sinking  of  the  Lusitania  was  right,  on  ac- 
count of  it  carrying  munitions  to  the  Allies."  The  witness  said  he  did  not 
remember  whether  these  statements  were  made  in  1915  or  1916.    He  said  he 


596  168  C.  C.  A.  REPORTS 

did  not  mention  it  to  any  one  for  a  long  time  afterwards.  "He  said  the 
American  diplomatic  service  was  about  as  useful  as  a  bunch  of  10  year  old 
boys.  I  do  not  know  what  Dr.  Sandberg's  intentions  were  in  talking  about 
the  war,  and  did  not  think  about  it  at  that  time.  I  did  not  mention  the  con- 
versation to  any  one,  except  to  one  party,  until  the  Secret  Service  asked  me 
about  it,  three  months  after  the  first  conversation,  and  two  months  after 
the  second." 

The  mere  perusal  of  that  testimony  shows  that  it  contains  nothing 
even  tending  to  support  the  charge  in  the  first  count  of  the  indictment, 
even  if  it  could  be  held  that  the  statement  there  counted  on  was  any- 
thing more  than  the  mere  expression  of  opinion;  and  so  far  as  the 
testimony  of  the  witness  goes  to  sustain  the  statements  alleged  in  the 
fifth  count  to  have  been  made  by  the  defendant,  they  having  been 
made  long  prior  to  the  enactment  of  the  law  upon  which  the  indict- 
ment is  based,  it  is  obvious  that  they  cannot  be  held  to  have  consti- 
tuted any  crime. 

In  support  of  the  second  count  is  the  testimony  of  the  witness  Gra- 
ham, which  is  as  follows : 

"My  name  is  Edward  M.  Graham;  am  38  yeaVs  old;  represent  W.  S. 
Tyler  Company,  manufacturers  of  mining  machinery.  I  have  known  August 
Sandberg  for  four — about  four — years  in  a  business  way.  He  talked  once 
with  me  regarding  this  war,  July  22,  1917,  at  the  Gadsden  Hotel,  in  Douglas, 
Ariz.,  starting  the  conversation.  No  one  else  was  present  He  (Mr.  Sandberg) 
said  that  Germany  had  a  more  democratic  government  than  the  United  States ; 
that  the  i>eople  had  greater  liberties  in  Germany.  He  gave  me  the  name  of  a 
book  to  read  on  that  subject  The  name  of  the  book  was  'Comparison  of  Con- 
stitutional Law*  by  Prof.  Burges.  He  referred  me  to  another  book  concerning 
England  In  the  war  by  Th(mipson.  That  was  in  connection  with  England  be- 
ing to  blame  for  the  war. 

"He  stated  that  it  would  be  a  great  blow  to  civilization  if  Germany  should 
lose  the  war;  that  President  Wilson  was  pro-British,  and  led  the  American 
people  Into  the  war."  Witness  said  he  did  not  know  whether  the  statements 
made  with  reference  to  governments,  Including  Germany  and  ours,  were  true 
or  false.    He  did  not  mention  it  to  any  one  for  a  long  time  afterwards. 

The  third  count  is  based  upon  what  the  defendant  is  alleged  to 

have  said  to  Broughton,  whose  testimony,  given  in  support  of  that 

charge,  is  as  follows : 

"I  am  30  years  old.  I  know  Dr.  Sandberg  in  a  business  way.  He  talked 
with  me  about  the  war  in  the  office  of  the  test  mill  at  Blsbee,  between  De- 
cember 5  and  December  10, 1917,  and  also  in  June  or  July,  1917.  Dr.  Sandberg 
said  to  me  that  in  a  speech  that  the  President  had  made  he  said  that  America 
and  the  Allies  will  fight  Germany  and  her  Allies  until  the  German  people  will 
overthrow  the  present  form  of  government  and  establish  a  democratic  form, 
and  will  not  make  peace  with  the  present  rulers  of  Germany.  He  said  the 
President  was  wrong  in  saying  that,  because  the  German  people  did  not  want 
a  different  form  of  government;  that  their  form  of  government  was  more 
democratic  than  the  government  of  the  United  States;  that  President  Wilson 
had  more  powers  than  the  Kaiser;  that  President  Wilson  could  declare  war, 
and  the  Kaiser  could  not.  He  said  the  President  had  a  weak  character  in  al- 
lowing the  British  to  dictate  his  policies  and  the  President  to  make  speeches  on 
those  poUcles,  so  the  people  would  back  the  President  up  in  his  policies.  The 
witness  said  there  was  an  article  written  in  a  magazine,  the  *Review  of  Re- 
views,' Novem'Ber  17th,  by  BYank  Slmonds,  entitled  'England's  Great  Fight* 
Part  of  this  article  was  about  the  gradual  wearing  away  of  the  male  members 
of  the  German  army,  or  the  killing  off  of  the  male  Germans.  Mr.  Slmonds 
compared  the  present  conflict  with  a  hare  and  hound  chase.    Hounds  are  em- 
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ployed  to  nin  down  a  hare,  one  hound  would  nin  the  hare  until  he  was  tired, 
and  then  the  second  hound  would  take  up  the  chase,  and  so  on.  France  w&» 
compared  to  the  first  hound,  England  to  the  second,  and  the  United  States  the 
third.  The  United  States  was  to  deliver  the  final  blow,  or  kill  the  males  of 
the  German  army.  He  said  it  was  the  most  brutal  thing  he  ever  heard  of; 
that  it  was  like  the  American  savage  of  long  ago ;  that,  if  that  was  the  opinion 
of  the  American  people,  it  showed  a  very  uncivilized  people.  He  said  the 
President  had  a  weak  character  in  allowing  the  British  to  indicate  his  policies. 
He  said  that,  if  the  American  people  were  of  the  opinion  of  the  writer,  It 
showed  a  very  uncivilized  people.  This  conversati<m  was  called  out  by  a 
magazine  containing  the  article  lying  on  my  desk,  and  Dr.  Sandberg  saw  it 
One  other  thing  I  can  remember  he  said,  when  I  told  him  about  the  things  I 
had  been  through  in  training  camp,  as  a  reserve  officer  in  the  regular  army. 
He  said  the  rate  of  deaths  per  thousand  in  the  cantonments  in  the  Middle  West 
was  very  high,  much  more  as  to  number,  as  he  remembered,  in  this  country, 
than  they  were  in  his  country,  when  they  were  mobilized.' 


»» 


Witness  said  he  did  not  regard  any  of  the  statements  as  an  attempt 
to  influence  him  to  be  unpatriotic,  and  that  the  discussion  came  up,  and 
that  there  was  no  feeling  manifest  one  way  or  the  other.  He  said 
that  he  had  full  confidence  in  Dr.  Sandberg  in  every  way;  that  he 
had  no  suspicion  whatever  that  Dr.  Sandberg,  the  defendant,  was  an 
enemy  of  the  country,  and  that  his  conduct  and  what  he  said  did  not 
lead  him  to  believe  that  he  was  attempting  to  hinder  the  operation 
of  the  war.  He  did  not  mention  it  to  any  one  for  quite  a  long  time 
afterwards. 

The  sixth  and  last  count  is  based  upon  what  the  defendant  is  al- 
leged to  have  said  to  Cramer,  whose  testimony  is  as  follows : 

"One  statement  Dr.  Sandberg  made  on  or  about  February  13, 1918, 1  remem- 
ber very  well,  and  in  particular  was  that  he  said  to  his  mind  the  entry  of  the 
United  States  into  the  war  was  brought  about  by  Wall  Street  interests,  for 
the  purpose  of  protecting  our  loans  to  the  Allies.  He  stated  that  Germany 
was  perfectly  Justified  in  the  invasion  of  Belgium  and  made  the  inference — 
(Worsley  objected  to  the  Inference.  Objection  sustained  by  the  court.)  And 
stated  that  it  was  a  well-known  fact  that,  if  Germany  had  not  invaded  Bel- 
gium, France  or  England  had  planned  to  go  through  Germany  in  that  way. 
He  stated  that  the  sinking  of  the  Lusltania  was  justified,  inasmuch  as  it 
carried  arms  and  munitions,  and  when  I  remarked  to  him,  'Can  you  possibly 
say  that  that  you  think  the  sinking  of  the  Lusltania  was  justified?'  he  said 
quite  heatedly  that  Germany  had  not  started  this  submarine  warfare  until 
England  had  strewn  the  North  Sea  with  mines,  and  that  we  read  only  of  boats 
and  people  lost  as  the  result  of  German  submarines,  but  heard  nothing  of  the 
ships  that  went  down  as  a  result  of  the  laying  of  mines  in  the  North  Sea. 
He  stated  that  to  his  mind  the  ruthless  submarine  campaign  of  Germany  was 
all  right.  He  stated  that  Germany  was  not  as  much  an  autocratic  country  as 
the  United  States;  that  there  was  a  whole  lot  more  danger  of  revolution  in 
the  allied  countries,  including  the  United  States,  than  in  Germany.  He  stated 
that  Germany  and  the  Kaiser  did  not  start  the  war,  and  went  on  to  explain 
that  the  Kaiser  did  not  have  the  power  to  start  the  war,  as  he  had  to  be 
backed  by  the  Reichstag  and  tliie  Bundersrath,  and  he  laid  the  blame  for  the 
war  particularly  on  England.  He  said  England  was  to  blame  for  the  war. 
He  said  Earl  Gray  was  to  blame  for  the  war.  He  said  he  did  not  think  Presl- 
sldent  Wilson  was  doing  right,  appealing  to  the  German  people  to  overthrow 
the  Kaiser,  and  stating,  as  the  President  did  at  that  time,  that  he  would  not 
consider  making  peace  with  the  present  ruling  powers.  He  said  that  Presi- 
dent Wilson  was  wrong  for  stating  that  in  states  like  Alsace-Lorraine  it  was 
to  be  left  to  the  people  with  what  large  powers  they  were  to  be  allied. 

"A  great  many  of  the  statements  that  Dr.  Sandberg  made  on  that  day  were 
much  the  same  as  made  10  days  before,  and  in  addition  the  doctor  delivered  a 
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very  interesting  di8<5oiir8e  on  the  history  of  the  formation  of  the  German  Em- 
pire, and  he  traced  that  from  the  time  of  inception  up  to  the  present,  and  en- 
lightened me  on  a  great  many  points  I  had  not  known  as  to  the  powers  of 
the  Reichstag  and  the  Bundersrath,  and  the  form  of  their' government." 

The  witness  stated  that  no  one  else  was  present.  The  witness 
stated  that  it  did  not  cause  him  to  have  any  disloyal  feelings  towards 
his  country.  The  witness  stated  that  he  was  37  years  old,  and  not  of 
draft  age.  The  witness  said  that  he  did  not  mention  anything  about 
the  matter  for  about  3  weeks  afterwards.  Witness  said  he  did  not 
know  absolutely  whether  the  statements  made  by  the  defendant  were 
true  or  false.  It  is  obvious  that  almost  all  of  the  last-quoted  testi- 
mony relates  to  statements  in  no  way  connected  with  that  charged  in 
the  sixth  count. 

Bearing  in  mind  the  fact,  already  alluded  to,  that  in  each  instance 
the  several  statements  made  by  the  defendant  were  made  in  the  course 
of  private  conversation,  to  a  friend  and  traveling  companion,  and  in 
neither  instance  in  the  presence  of  any  third  party,  and  after  carefully 
considering  the  language  of  the  defendant  so  used,  we  can  but  regard 
it  as  mere  matter  of  opinion,  which  does  not  fairly  come  within  the 
provisions  of  the  act  of  Congress  upon  which  the  indictment  is  based. 

The  judgment  of  the  court  below  must  therefore  be  and  hereby  is 
reversed. 


(25T  Fed.  648) 

GALBRBATH  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals.  Sixth  Circuit    December  8,  1918.) 

No.  3130. 

1.  Banks  and  Banking  «=»257(3) — Offenses. 

In  a  prosecutioD  against  the  president  of  a  national  banking  associa- 
tion and  his  successor,  under  Rev.  St  §  5209  (Comp.  St.  S  9772),  for  di- 
recting false  entries  in  the  books  with  intent  to  deceive  and  for  misappU- 
cation  of  funds,  evidence  held  sufficient  to  sustain  a  conviction. 

2.  Banks  and  BA^KINO  «=»256(l,3) — Offenses — Intent. 

In  a  prosecution,  mider  Rev.  St  S  5209  (Comp.  St  f  9772),  against  the 
president  and  another  officer  of  a  national  banking  association  for  misap- 
plication of  funds  and  for  directing  false  entries  in  the  books,  a  showing 
that  the  false  entries  were  made  with  Intent  to  deceive,  and  that  the  mis- 
applications were  made  to  Injnre  or  defraud  bank,  is  essential  to  con- 
viction. 

3.  Banks  and  Banking  «=»257(4) — ^National  Banking  Association — Of- 

fenses. .  

In  a  prosecution,  imder  Rev.  St.  §  5209  (Comp.  St  S  9772),  against  the 
president  and  another  officer  of  a  bank  for  making  false  entries  in  the 
books  and  misapplying  funds,  evidence  held  sufficient  to  carry  to  the  Jury 
the  question  whether  the  entries  were  made  with  intent  to  deceive  and 
the  misapplications  with  intent  to  injure  or  defraud  the  bank. 
4   Banks  and  Banking  ^=»256(3) — National  Banks — Offenses. 

An  Intent  to  injure  or  defraud  a  national  banking  association  by  misap- 
plication of  funds,  which  offense  is  defined  by  Rev.  St  i  5209  (Comp.  St 
f  9772),  Is  not  Inconsistent  with  the  desire  for  the  ultimate  ^ccess  and 
welfare  of  the  bank,  and  such  Intent  may,  within  the  meaning  of  the  law, 
result  from  an  unlawful  act  voluntarily  done,  the  natural  tendency  of 
which  is  to  Injure  the  bank. 

^s9For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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5,  CBimwAL  Law  ^S9ll44(17) — ^AppEAii— Pbesumptions — Judgment. 

Where  there  is  one  good  count  in  the  indictment,  and  the  evidence  is 
sufficient  in  law  to  support  it,  and  Judgment  is  such  as  might  have  been 
imposed  upon  it  alone,  the  presumption  is  that  it  was  imposed  upon  the 
good  count,  siipported  by  evidence,  and  will  not  be  reversed,  though 
there  are  bad  counts,  or  counts  unsupported  by  evidence. 

ft.  Banks  and  Banking  ^=:»257(3) — National  Banks — Offenses — Evidence 
In  a  prosecution  under  Rev.  St.  §  5209  (Gomp.  St.  S  9772),  against  the 
president  and  another  officer  of  the  national  bank  for  misapplying  funds 
and  making  false  entries  in  the  books,  which  practices  occurred  in  con- 
nection witii  loans  and  advances  to  a  company  in  which  those  officers 
were  interested,  the  admission  in  evidence  of  parts  of  the  record  in  bank- 
ruptcy proceedings  of  such  company,  showing  It  was  adjudicated  a  bank- 
rupt on' admission  in  writing  that  it  was  entirely  insolvent,  and  that  divi- 
dends of  only  10  per  cent,  were  paid,  was  proper,  though  the  last  trans- 
action charged  in  the  indictment  occurred  six  months  before  the  bank- 
ruptcy. 

7.  Criminal  Law  ^s»369(1) — Evidence  of  Otheb  Offenses — Remoteness. 

In  a  prosecution  under  Rev.  St.  f  5200  (Oomp.  St.  |  9772),  against  the 
president  and  another  officer  of  a  bank  for  misapplying  its  funds  and 
making  false  entries  in  the  books  in  connection  with  loans  and  advances  to 
a  company  which  became  insolvent,  evidence  of  similar  transactions  oc^ 
curring  two  or  three  years  before  those  set  forth  in  the  indictment  is  ad- 
missible, over  the  objection  of  remoteness. 

8.  Criminal  Law  ^=:»1153(6) — Review — Evidence — Secondary  Evidence. 

The  sufficiency  of  proof  of  loss  of  records  to  warrant  the  admission  of 
secondary  evidence  of  their  contents  is  primarily  addressed  to  the  trial 
Judge,  whose  findings  should  not  be  disturbed,  unless  plainly  wrong. 

9.  Criminal  Law  ^=5>402(1)— Secondary  Evidence — Loss  of  Books. 

In  a  prosecution  against  the  president  and  another  officer  of  a  bank  for 
misapplication  of  funds  and  the  making  of  false  entries  in  the  books  in 
connection  with  loans  and  advances  to  a  corporation  which  became  bank- 
rupt, testimony  by  an  expert  accountant,  who  had  examined  the  books 
and  records  of  the  company  which  became  a  bankrupt,  and  had  made 
summaries  thereof,  held  admissible  on  proof  of  loss  of  such  books  and 
records. 

10.  Criminal  Law  ^=»1169(5) — Harmless  Error — Evidence — Instructions. 

In  a  prosecution  against  the  president  and  director  of  a  bank  for  mak- 
ing false  entries  and  misapplication  of  funds  in  connection  with  loans  to  a 
company  which  became  bankrupt,  the  admission  of  evidence  of  the  con- 
tents of  books  and  records  of  such  bankrupt  was  not  error,  where  the 
court  charged  there  was  no  presumption  that  defendants  knew  the  con- 
tents of  such  books,  and  that  the  evidence  could  be  considered  only  to  the 
extent  it  was  shown  defendants  did  have  knowledge  of  the  contents. 

11.  Criminal  Law  «=»400{8) — Evidence — Secondary  Evidence. 

In  a  prosecution  against  officers  of  a  national  bank,  who  were  charged 
with  making  false  entries,  etc.,  an  expert  accountant  taay  testify  as  to 
summaries  which  he  made  of  the  contents  of  such  books,  in  connection 
with  loans  to  a  company  which  became  bankrupt  and  whose  books  were 
lost;  the  fact  that  the  accountant  reversed  certain  items  in  making  his 
summary  not  rendering  the  testimony  inadmissible,  where  the  changes 
were  explained  to  him  by  the  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  EHvision  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Elmer  E.  Galbreath  and  Charles  H.  Davis  were  convicted  of  vio- 
lating Rev.  St.  .§  5209  (Comp.  St.  §  9772),  declaring  that  every  pres- 
ident, director,  and  cashier  of  any  national  banking  association,  who 

4s»For  otti«r  cases  see  same  topic  &  KBY-NUMDBR  in  aU  Key- Numbered  Digest!  ft  Indexes 
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embezzles,  abstracts,  or  misapplies  any  moneys,  or  makes  any  false 
entries  in  any  book,  etc.,  shall  be  punished,  and  they  bring  error.  Af- 
firmed. 

Walter  M.  Shohl,  Froome  Morris,  and  Miller  Outcalt,  all  of  Cin- 
,  cinnati,  Ohio,  for  plaintiffs  in  error. 

Edward  K.  Bruce,  Asst.  U.  S.  Atty.,  of  Cincinnati,  Ohio. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  WEST- 
ENHAVER,  District  Judge. 

WESTENHAVER,  District  Judge.  Plaintiffs  in  error,  referred  to 
herein  for  convenience  as  defendants,  were  jointly  indicted  April  10, 
1913,  for  alleged  violation  of  section  5209,  Revised  Statutes  of  the  Unit- 
ed States  (Comp.  St.  §  9772),  the  material  parts  of  which  section  arc 
copied  in  the  margin.^  The  indictment  contains  28  cotmts,  and  a  gen- 
eral verdict  of  guilty  was  rendered  upon  all  of  them,  and  eadi  defendant 
sentenced  to  imprisonment  for  a  term  of  7^  years.  This  proceeding  is 
to  reverse  that  judgment. 

The  transactions  upon  which  the  several  counts  of  the  indictment 
are  based  cover  a  period  from  October  3,  1910,  to  December  12,  1911, 
and  consist  of  14  different  transactions.  Each  one  is  made  the  basis  of 
2  counts.  Davis  was  president  of  the  Second  National  Bank  of  Cin- 
cinnati, Ohio  (hereinafter  referred  to  as  the  bank),  durin*^  the  period 
covered  by  these  transactions  until  early  in  1911,  after  which  he  was 
chairman  of  its  board  of  directors.  Galbreath  was  vice  president  of 
the  bank  and  succeeded  Davis  as  president.  The  transactions  in  ques- 
tion were  in  connection  with  the  Ford  &  Johnson  Company,  sometimes 
hereinafter  called  the  company. 

The  first  7  counts  charge  misapplication  of  certain  funds  of  the 
bank,  and  the  third  7  counts  charge  false  entry  on  the  books  of  the 
bank  in  connection  with  the  same  transaction.  They  are  based  on  al- 
leged misapplication  of  funds  by  use  of  what  are  called  in  the  record 
"transfer  checks,*'  and  false  entry  on  the  books  by  carrying  these 
checks  as  currency.  The  second  7  and  the  fourth  7  counts  are  based 
on  overdrafts  in  the  Ford  &  Johnson  Company  account ;  the  first  group 
charging  that  these  overdrafts  were  misapplication  of  funds,  and  the 
last  group  that  they  were  abstraction  of  funds. 

The  misapplication  counts,  1  to  7,  inclusive,  are  all  similar  in  char- 
acter, so  that  a  statement  of  one  will  do  for  all.  This  first  count  charges 
that  on  November  8,  1910,  the  Ford  &  Johnson  Company  presented  to 
the  bank  and  received  credit  for  a  check  of  $30,000  drawn  by  it  on  the 
Cincinnati  Trust  Company,  at  which  time  the  Ford  &  Johnson  Com- 

1  Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  associa- 
tion, who  embezzles,  abstracts,  or  willfully  misapplies  any  of  the  moneys, 
funds,  or  credits  of  the  association,  ♦  ♦  ♦  or  who  makes  any  false  entry 
in  any  book,  report,  or  statement  of  the  association,  with  intent,  in  either 
case,  to  injure  or  defraud  the  association  or  any  other  company,  body  politic 
or  corx)orate,  or  any  individual  person,  or  to  deceive  any  officer  of  the  assoda- 
tlon,  or  any  agent  appointed  to  examine  the  affairs  of  any  sudi  association, 
*  *  *  shall  be  deemed  guilty  of  a  misdemeanor,  and  shaU  be  imprisoned 
not  less  than  five  years  nor  more  than  ten. 
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pany  had  no  money  to  its  credit  in  the  trust  company,  and  that  said 
check  was  not  presented  by  the  bank  to  the  trust  company  for  payment, 
but  was  held  and  carried  as  currency  in  the  bank  until  December  13, 
1910,  when  it  was  withdrawn  from  the  bank,  having  been  paid  by  check 
drawn  by  the  Ford  &  Johnson  Company  on  the  bank  and  from  a  loan 
made  to  it  by  the  bank.  The  remaining  counts,  2  to  7,  inclusive,  are  of 
the  same  general  character,  involving  checks  drawn  at  intervals  be- 
tween December  13,  1910,  and  November  24,  1911,  for  amounts  rang- 
ing from  $2,000  to  $7,500,  and  being  similarly  held  without  presenta- 
tion for  payment  for  from  1  to  3  months. 

The  third  group  of  7  counts,  15  to  21,  inclusive,  charge  that  these  7 
diflferent  checks  were  carried  on  a  book  of  the  bank,  known  as  the  "Re- 
ceiving Teller's  Cash  Book,"  as  currency  during  the  time  they  were 
so  withheld  from  presentation  for  payment,  and  that,  therefore,  false 
entries  were  thereby  made  in  a  book  of  the  bank  with  intent  to  deceive 
the  National  Bank  Examiner.  As  to  the  remaining  counts  based  on 
misapplication  and  abstraction  by  means  of  overdraft,  we  deem  any 
specific  statement  unnecessary.    * 

[  1  ]  The  errors  assigned  are  that  a  verdict  of  not  guilty  should  have 
been  directed  as  to  both  defendants,  and  the  judgment  should  there- 
fore be  reversed,  because  the  evidence  was  not  sufficient  to  sustain  a 
conviction  as  to  any  of  them,  that  the  court  erred  in  one  respect  in  its 
charge,  and  that  it  erred  by  the  admission  of  sundry  items  of  evidence. 
The  error  mainly  urged  and  relied  on  is  that  the  verdict  is  without  suffi- 
cient evidence  to  support  it.  Defendants'  contention  is  that  the  evi- 
dence does  not  connect  either  of  the  defendants  with  any  of  these  trans- 
actions, and  that  there  is  no  evidence  of  any  intent  to  injure  or  defraud 
the  bank.  This  contention  calls  for  an  examination  of  the  evidence, 
and  this  we  have  done  with  care.  In  our  opinion  there  was  sufficient 
evidence  to  go  to  the  jury,  and  to  sustain  a  conviction  as  against  both 
defendants.  A  brief  review  of  the  outstanding  facts  will  show  the  rea- 
sons for  our  conclusion. 

Defendants'  counsel,  as  we  understand,  do  not  assert  that  these  trans- 
actions, if  they  occurred  as  alleged,  were  not  misapplication  of  the 
funds  of  the  bank,  and  were  not  false  entries.  The  contention  is  that 
the  several  witnesses  who  testified  thereto  left  it  uncertain  as  to  who 
authorized  and  directed  the  misapplication  and  the  false  entries,  and 
that  upon  the  familiar  rule  that,  where  the  evidence  shows  a  crime  to 
have  been  committed  by  one  or  the  other  of  two  defendants,  but  does 
not  show  which,  a  verdict  of  guilty  is  not  sustained  as  against  either. 
The  evidence  here  does  not  seem  to  us  to  be  of  that  indefinite  nature. 

Davis,  as  has  been  already  stated,  was  president  of  the  bank  until 
early  in  1911 ;  he  then  became  chairman  of  the  board  of  directors  at  a 
reduced  salary.  Galbreath  was  vice  president,  and  succeeded  Davis 
in  the  presidency.  These  two  persons  were,  during  all  the  time  under 
investigation,  in  the  active  management  and  control  of  the  bank's  busi- 
ness ;  they  were  its  executive  heads  and  managers.  The  cashier,  assist- 
ant cashier,  receiving  teller  and  the  vice  president  all  testified  in  the 
case.  They  testified  that  all  these  transfer  checks,  and  the  false  entry 
thereof  on  the  receiving  teller's  book  as  cash,  were  authorized  and  di- 
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rected  by  one  or  the  other  of  the  two  defendants.  No  witness  was  able 
to  say  as  to  any  one  transaction  that  it  was  directed  by  Davis  or  by  Gal- 
breath,  but  all  say  that  the  directions  were  given  by  one  or  the  other ; 
that  all  were  handled  and  directed  from  the  front  office — that  is,  the 
president's  room,  which  was  occupied  by  Davis,  while  he  was  president, 
and  adjacent  to  which  was  the  desk  of  Galbreath ;  that  no  other  officer 
or  person  connected  with  the  bank  either  claimed  or  exercised  any  au- 
thority or  direction  in  connection  therewith;  that  whichever  one  was 
present  or  accessible  whenever  a  transaction  of  this  kind  had  to  be 
passed  on  did  so;  that  the  practice  of  handling  and  directing  these 
transactions  by  one  or  the  other  of  the  defendants  was  so  well  known 
that  all  minor  bank  officers  or  employes  went  direct  to  them,  and  not  to 
their  immediate  superior. 

The  representative  of  the  Ford  &  Johnson  Company,  namely,  George 
V.  Cutter,  its  secretary,  when  necessity  arose  for  a  favor  of  this  kind 
from  the  bank,  would  apply  direct  either  to  one  or  the  other  of  the  de- 
fendants, and  the  transfer  check,  with  proper  deposit  slip  and  directions 
to  carry  as  cash,  would  be  transmitted  to  the  bookkeeper  and  receiving 
teller  from  the  front  office.  There  was  testimony  that  the  cashier  would 
be  called  to  the  president's  office,  sometimes  Davis  would  be  there, 
sometimes  Galbreath,  sometimes  both  of  them,  and  he  might  not  know 
what  the  conversation  had  been,  or  what  the  arrangements  were,  but  one 
or  the  other  would  hand  him  a  transfer  check,  tell  him  to  make  out  a 
deposit  ticket,  deposit  it  to  the  credit  of  the  Ford  &  Johnson  Company, 
and  have  the  receiving  teller  hold  it  as  cash.  The  answers  of  the  wit- 
ness so  testifying,  and  of  others,  that  he  was  unable  to  remember  wheth- 
er it  was  Davis  or  Galbreath  who  handled  each  or  any  specific  transac- 
tion, does  not  limit  or  qualify  this  evidence.  The  jury  was  warranted 
in  inferring  that  at  least  some  of  these  transactions  were  handled 
jointly  by  the  defendants  in  the  manner  described. 

The  learned  trial  judge  in  his  charge,  however,  gave  defendants  the 
full  benefit  of  the  law  as  they  contend  it  is,  and  in  effect  directed  a  ver- 
dict of  acquittal  as  to  the  transfer  check  and  false  entry  counts,  unless 
the  jury  found  that  there  was  a  plan  or  agreement  between  the  two  de- 
fendants that  these  several  transactions  should  be  handled  in  this  way. 
There  was,  in  our  opinion,  sufficient  evidence  to  warrant  a  finding  that 
there  existed  a  general  plan  or  system,  to  which  both  defendants  were 
parties,  to  use  the  bank's  funds  in  this  way  by  transfer  checks  for  the 
benefit  of  the  Ford  &  Johnson  Company. 

Both  defendants  during  all  the  time  in  question  were  large  stock- 
holders in  the  Ford  &  Johnson  Company.  Davis  was  a  director  of  the 
company  as  early  as  1907,  and  its  vice  president,  drawing  a  salary  of 
$4,000  a  year  from  1908  until  as  late  as  September,  1910,  if  not'later. 
Galbreath  was  its  treasurer  downward  from  1908  to  March,  1910,  and 
drew  a  salary  of  $3,000  a  year.  The  evidence  tends  to  show  that  both 
were  active  in  its  financial  management ;  Galbreath  especially  was  fully 
informed  concerning  its  affairs,  so  much  so  that,  after  he  ceased  to  be 
treasurer,  one  of  the  experts  examining  into  its  affairs  says  he  could 
always  get  information  from  him  about  any  matter  as  to  which  all  other 
persons  seemed  to  be  unfamiliar. 
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In  the  fall  of  1909,  and  perhaps  earlier,  the  Ford  &  Johnson  Com- 
pany was  in  serious  financial  difficulties.  It  was  unable  at  times  to  meet 
its  pay  rolls ;  its  account  at  the  bank  was  frequently,  if  not  continuously, 
overdrawn  in  large  amounts;  the  needs  of  its  daily  business  were 
financed  from  "hand  to  mouth"  with  the  assistance  of  the  bank ;  it  was 
losing  money  on  the  business  done,  and  was  getting  deeper  into  debt. 
The  evidence  tends  to  show  familiar  knowledge  of  these  difficulties  by 
both  defendants.  Furthermore,  between  July,  1908,  and  October  1, 
1909,  the  Ford  &  Johnson  Company  engaged  in  a  series  of  transactions 
of  more  than  doubtful  propriety,  with  which  both  defendants  must 
have  been  familiar,  and  which  haVe  an  important  relation  to  the  trans- 
actions imder  consideration. 

The  company  created  a  number  of  subsidiary  companies,  transferred 
to  each  of  them  some  of  its  assets,  taking  in  exchange  therefor  capital 
stock  of  the  subsidiary  companies.  This  capital  stock  had  no  value 
behind  it,  except  the  assets  transferred  from  the  parent  to  the  subsid- 
iary companies,  and  the  valuation  placed  thereon  for  the  purpose  of 
issuing  stock  was  approximately  $1,250,000  in  excess  of  the  book  value 
of  these  assets.  This  capital  stock  was  made  the  basis  for  an  issue  of 
what  is  called  gold  trust  notes ;  that  is,  the  Ford  &  Johnson  Company 
issued  gold  trust  notes  in  the  sum  of  $1,000,000,  payable  in  1919,  pledg- 
ing this  capital  stock  alone  as  security  therefor.  These  notes,  although 
carried  in  the  statements  of  the  company  as  outstanding  obligations  for 
which  value  had  been  received,  payable  in  10  years,  were  never  in  fact 
sold,  but  were  pledged  as  security  for  demand  or  short  time  paper.  A 
part  of  the  large  indebtedness  of  the  Ford  &  Johnson  Company  to  the 
bank  had  no  other  security  back  of  it,  except  these  gold  trust  notes. 

The  extent  of  the  indebtedness  of  the  company  to  the  bank,  in  addi- 
tion to  the  transfer  check  transactions,  is  not  definitely  shown,  but  was 
admittedly  large,  and  in  excess  of  the  amount  permissible  under  the 
law  to  be  made  to  any  one  customer.  The  Comptroller  of  the  Currency 
and  the  national  bank  examiner  during  this  period  -complained  fre- 
quently of  this  indebtedness,  called  attention  to  these  excessive  loans, 
and  stated  that  there  was  serious  danger  of  loss.  This  correspondence 
need  not  be  summarized,  but  the  evidence  shows  that  it  came  to  the 
attention  of  both  defendants,  and  that  they  joined  in  representing  that 
the  company's  aflFairs  were  in  good  shape  and  that  it  was  reducing  its 
obligations.  Both  assumed  to  have  knowledge  of  the  financial  condi- 
tion of  the  company. 

Many  transactions  similar  to  those  described  in  the  first  to  the  sev- 
enth counts  are  shown  to  have  taken  place.  They  began  as  early  as 
the  fall  of  1909,  and  continued  thenceforward  to  and  during  the  period 
covered  by  the  indictment.  They  were  all  handled,  authorized,  and 
entered  in  the  same  way.  Ordinary  overdrafts  were  passed  on  by  the 
cashier,  but  overdrafts  and  transfer  checks  of  this  company  were  han- 
dled and  passed  on  only  by  one  or  the  other  of  the  defendants.  These 
transactions  were  not  brought  to  the  attention  of  the  board  of  directors. 
So  far  as  the  evidence  shows,  the  board  of  directors  was  informed  only 
once,  and  that  on  August  26,  1910,  that  the  company's  account  was 
overdrawn.    A  loan  of  $25,000  on  the  security  of  assigned  accounts  re- 
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ceivable  was  then  authorized,  on  condition  only  that  an  overdraft  for 
$64,000  be  similarly  secured.  Davis  and  Galbreath  were  both  present 
at  this  meeting. 

This  is  by  no  means  all  the  evidence  tending  to  show  a  plan  or  sjrs- 
tem,  and  the  joint  participation  of  the  defendants  therein,  of  using  the 
bank's  funds  in  this  manner  for  the  benefit  of  the  Ford  &  Jolmson 
Company.  On  the  whole  testimony,  we  are  of  opinion  that  the  court 
below  was  warranted  in  submitting  the  case  to  the  jury,  and  that  the 
jury  was  warranted  in  finding  that  defendants  jointly  participated  in  all 
these  transactions. 

[2,3]  The  criminal  intent  with  which  these  acts  must  have  been 
done,  in  order  to  warrant  a  verdict  of  guilty,  differs  as  to  the  false  en- 
try counts  from  the  misapplication  counts.  As  to  the  former,  the  intent 
required  to  be  proved  is  that  the  false  entries  were  made  with  intent 
to  deceive  any  officer  of  the  association,  or  any  agent  appointed  to  ex- 
amine its  affairs,  while,  as  to  the  misapplication  counts,  the  intent,  to  be 
criminal,  must  have  been  to  injure  or  defraud  the  bank.  Defendants' 
counsel,  although  urging  that  the  evidence  is  insufficient  to  show  a  crim- 
inal intent,  seem  to  limit  their  argument  to  a  lack  of  evidence  to  show 
any  intent  to  injure  or  defraud  the  bank.  An  intent  to  deceive  by  these 
false  entries  is  plainly  inferable  from  the  facts  proved.  The  evidence 
shows  that  the  receiving  teller's  cash  book  is  a  book  of  the  bank,  that  in 
due  course  of  business  there  is  entered  therein  the  cash  <m  hand,  dis- 
tributed under  headings,  gold,  silver,  currency,  and  cash  items;  that 
to  carry  these  transfer  checks  as  cash  required  them  to  be  entered  either 
as  gold,  or  silver,  or  currency,  and  not  as  a  cash  item.  The  only  cor- 
rect entry  of  these  checks  would  have  been  to  have  included  them 
among  cash  items,  in  which  event  the  full  nature  of  the  transaction 
would  have  appeared  upon  the  receiving  teller's  cash  book.  The  neces- 
sary or  reasonably  probable  effect  of  entering  them  as  currency  was  to 
deceive  any  agent  or  examiner. 

This  intent  to  deceive  is  further  evidenced  by  the  fact  that  no  funds 
to  meet  these  checks  were  in  the  Cincinnati  Trust  Company  during  the 
time  they  were  thus  carried ;  also  by  the  fact  that  in  one  instance,  per- 
haps more,  currency  was  got  from  the  trust  company  on  a  transfer 
check,  and  held  in  preparation  for  a  visit  of  the  bank  examiner,  and  re- 
turned later  after  his  departure,  and  the  transfer  check  taken  back  and 
held  thereafter  as  currency  until  later  canceled  in  the  usual  manner. 

The  contention  that  the  evidence  is  not  sufficient  to  show  an  intent 
to  injure  or  defraud  is  in  part  covered  by  the  foregoing  summary  of  the 
evidence.  Certain  additional  contentions  with  respect  thereto  are  made. 
It  is  said  Davis  was  ill  for  some  period  not  definitely  shown  prior  to 
August  15,  1910,  and  that  thereafter  he  passed  less  time  at  the  pres- 
ident's office,  and  took  a  less  active  part  in  the  conduct  of  its  affairs, 
and  that  after  retiring  from  the  presidency  and  becoming  chairman 
of  the  board  of  directors  early  in  1911  he  was  absent  on  a  trip  for  his 
health  for  a  period  variously  stated  as  a  month,  six  weeks,  or  two 
months.  It  is  also  said  that  an  operating  committee  in  September  or 
October,  1910,  took  charge  of  the  affairs  of  the  Ford  &  Johnson  Com- 
pany, and  that  what  was  done  thereafter  in  the  conduct  of  its  business 
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was  done  with  the  approval  of  this  committee,  and  could  not  have  been 
done  otherwise  by  the  defendants,  or  either  of  them,  than  in  entire 
good  faith,  and  without  any  intent  to  injure  or  defraud.  Prom  this 
premise,  and  the  fact  that  the  transactions  described  in  the  indictments 
occurred  after  the  operating  committee  took  charge,  it  is  argued  that 
the  evidence  fails  to  show  sufficiently  any  criminal  intent. 

The  trial  judge  charged  the  jury  that  Davis  could  not  be  held  for  any 
transaction  in  his  absence  and  not  personally  participated  in  by  him,  un- 
less they  f oimd  beyond  a  reasonable  doubt  that  a  general  plan  or  agree- 
ment existed  between  him  and  Galbreath  whereby  the  acts  of  one  bound 
the  other,  even  while  absent.  He  also  instructed  the  jury  that  if  the 
defendants  acted  honestly  and  in  good  faith,  for  what  they  believed  to 
be  the  advantage  and  protection  of  the  bank,  they  could  not  be  con- 
victed, although  they  may  have  exercised  bad  judgment  in  managing 
and  in  conducting  its  affairs,  and  that  mistakes  made  in  good  faith  and 
in  an  honest  belief  do  not  constitute  a  crime.  He  summarized  fully  all 
defendants'  contentions,  tending  to  show  that  they  were  acting  in  good 
faith  and  without  intent  to  injure  or  defraud.  The  charge  of  the  court 
in  this  respect  is  not  complained  of. 

This  operating  committee,  so  called,  was  created  in  September  or  Oc- 
tober, 1910.  Neither  Davis  nor  Galbreath  was  a  member  of  it.  Louis 
A.  Ireton,  attorney  for  the  Cincinnati  Trust  Company,  and  Charles 
M.  Leslie,  attorney  for  the  bank,  were  members  of  it.  These  two  mem- 
bers had  charge  principally  of  its  financial  affairs  after  the  committee 
was  constituted.  The  creation  of  this  committee  arose  in  this  wise. 
In  March,  1910,  when  Galbreath  ceased  to  be  treasurer  of  the  company, 
a  man  named  Powell  succeeded  him.  Powell  had  become  connected 
with  the  company  on  the  basis  of  representations  contained  in  a  report 
of  an  audit  company  made  up  in  October,  1909,  and  on  representations 
as  to  its  condition  made  by  its  officers,  including  Galbreath  and  Davis. 
He  obtained  loans  amounting  to  $200,000  from  banks  with  which  he 
had  friendly  business  relations.  He  became  convinced  that  the  renort 
of  the  audit  company  and  the  representations  made  to  him  were  incor- 
rect, and  procured  an  audit  to  be  made  by  an  expert  accountant.  This 
disclosed  that  the  liabilities  were  much  in  excess  of  what  had  been  rep- 
resented; that  the  company's  account  at  the  banks  was  overdrawn 
$95,000;  that  the  gold  trust  notes,  apparently  issued  for  real  money 
and  payable  in  1919,  had  not  been  sold,  but  had  been  pledged  on  demand 
or  short  time  paper,  and  were  in  fact  a  current,  instead  of  a  deferred, 
liability.  Feeling  that  he  had  been  imposed  upon,  and  that  he  had  in- 
nocently involved  friendly  banks  in  the  sum  of  $200,000,  he  called  a 
meeting  of  officers  of  the  company,  and  of  the  bank,  and  of  the  Cin- 
cinnati Trust  Company,  which  it  seems  was  involved  similarly  with 
the  Second  National  Bank.  Davis  was  not  present,  but  Galbreath 
was. 

All  this  information,  and  more,  reflecting  on  the  solvency  and  busi- 
ness methods  of  the  company,  was  disclosed  by  Powell  at  this  meeting. 
It  was  then  agreed  that  notes  would  be  given  for  $200,000,  to  be  in- 
dorsed by  Davis,  Galbreath,  and  others,  to  take  up  the  loans  which 
Powell  had  procured,  and  he  thereupon  severed  his  connection  with 
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the  company.  Davis  signed  these  notes,  and  the  evidence  tends  to  show 
that  he  was  present  at  a  meeting  of  the  directors  of  the  company  on 
August  15,  1910,  and  at  the  bank  on  August  26,  1910,  and  r^ui^rly 
thereafter.  Everybody  concerned,  subsequent  to  the  date  of  this  meet- 
ing, seemed  to  have  known  that  the  Ford  &  Johnson  Company  was  on 
the  verge  of  insolvency  and  collapse.  The  general  understanding  was 
that  if  its  affairs  were  well  managed  it  might  pay  creditors  dollar  for 
dollar,  but  stockholders  would  get  nothing.  Leslie  and  Ireton  con- 
cerned themselves  with  its  financial  operation.  They  saw  that  the 
money  received  was  applied  in  payment  of  bills,  determining  which 
ones  should  be  paid.  The  evidence  does  not  show  that  they  knew 
anything  of  the  transfer  check  transactions  which  had  been  indulged 
in  between  the  company  and  the  bank  previously,  or  at  any  time  while 
they  were  serving  on  the  committee;  in  fact,  the  evidence  tends  to 
show  that  they  did  not.  George  V.  Cutter,  secretary  of  the  company, 
who  prior  thereto  had  conducted  these  transactions  with  the  defend- 
ants, continued  to  do  so  thereafter.  No  transfer  check  issued  and 
credit  taken  on  the  books  of  the  bank  and  falsely  held  as  currency 
was  ever  authorized  as  a  result  of  any  request  or  with  the  knowledge 
of  the  committee,  or  any  member  of  it.  The  defendants  alone  were 
responsible,  so  far  as  the  evidence  shows,  at  all  times  therefor. 

[4]  It  was  for  the  jury  to  say  whether  or  not  an  intent  to  injure 
or  defraud  was  shown  or  repelled  by  these  extenuating  circumstances. 
An  intent  to  injure  or  defraud,  as  contemplated  by  the  statute,  is 
not  inconsistent  with  a  desire  for  the  ultimate  success  and  welfare 
of  the  bank.  It  may,  within  the  meaning  of  the  law,  result  from  an 
unlawful  act  voluntarily  done,  the  natural  tendency  of  which  may 
have  been  to  injure"  the  bank.  A  wrongful  misapplication  of  ftmds, 
even  if  made  in  the  hope  or  belief  that  the  bank's  welfare  would  ul- 
timately be  promoted,  is  none  the  less  a  violation  of  the  statute,  if  the 
necessary  effect  is  or  may  be  to  injure  or  defraud  the  bank.  Such 
is  the  well-settled  law.  United  States  v.  Harper  (C.  C.)  33  Fed.  471 ; 
United  States  v.  Kenney  (C.  C.)  90  Fed.  257 ;  United  States  v.  Breese 
(D.  C.)  131  Fed.  922,  923. 

The  bank  had  become  heavily  involved  as  a  result  of  previous  ir- 
regular acts  in  which  the  defendants  had  participated.  They  had 
involved  themselves  with  the  Comptroller  and  bank  examiner  by  rep- 
resentations and  statements  concerning  the  bank's  loans  to  the  Ford 
&  Johnson  Company  and  the  condition  of  its  business.  They  may 
have  thought  that,  if  the  plan  and  method  of  misappl)ring  funds  by 
transfer  checks  and  falsely  entering  these  checks  as  cash  were  ended, 
the  Ford  &  Johnson  Company  would  go  to  the  wall,  dragging  down 
the  bank  with  it,  and  bringing  upon  themselves  as  stockholders  in 
both,  and  as  responsible  agents  of  the  bank,  loss  and  censure.  In  any 
event,  whether  or  not  a  criminal  intent  existed  was  properly  sub- 
mitted to  the  jury,  under  a  charge  fair  to  the  defendants,  and  its  ver- 
dict should  not  be  disturbed. 

[5]  In  view  of  the  conclusion  thus  reached  respecting  the  transfer 
check  and  false  entry  counts,  we  deem  unnecessary  a  consideration  of 
defendants'    contentions    respecting    the    overdraft    and    abstraction 
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counts.  The  sentence  was  general,  and  such  as  might  have  been  im- 
posed for  a  conviction  on  any  count.  The  law  is  settled  that  if  there 
is  one  good  count,  and  evidence  sufficient  in  law  to  support  it,  and 
the  judgment  such  as  might  have  been  imposed  upon  it  alone,  the  pre- 
sumption is  that  it  was  imposed  upon  the  good  count,  supported  by  evi- 
dence, and  will  not  be  reversed,  even  if  there  are  bad  counts,  or  counts 
not  supported  by  the  evidence.  If  we  were  of  opinion  that  these 
counts  were  not  supported  by  the  evidence,  we  would  feel  that  this 
rule  should  be  applied,  and  an  examination,  therefore,  of  the  evi- 
dence is  unnecessary,  and  will  not  be  made.  Claassen  v.  United 
States,  142  U.  S.  140,  12  Sup.  Ct.  169,  35  L.  Ed.  966;  Hardesty  v. 
United  States  (C;  C.  A.  6)  168  Fed.  25,  93  C.  C.  A.  417;  Bartholo- 
mew V.  United  States  (C.  C.  A.  6)  177  Fed.  902,  101  C.  C.  A.  182; 
Bennett  v.  United  States  (C.  C.  A.  6)  194  Fed.  630,  114  C.  C.  A.  402. 

One  error  assigned  and  urged  in  the  brief  is  that  the  court  failed  to 
charge,  as  specially  requested,  that  the  law  presumes  the  character 
of  the  defendants  to  be  good  and  that  such  presumption  is  evidence 
in  their  favor.  On  the  hearing  this  assignment  was  withdrawn ;  coun- 
sel admitting  that  Mullen  v.  United  States  (C.  C.  A.  6)  106  Fed.  892, 
46  C.  C.  A.  22,  which  was  cited  in  support  of  it,  is  not  to  be  taken  as 
the  law,  in  view  of  Greer  v.  United  States,  245  U.  S.  559,  38  Sup.  Ct. 
209,  62  L.  Ed.  469. 

[8]  Error  is  assigned  to  the  admission  in  evidence  of  certain  parts 
of  the  record  in  the  bankruptcy  proceedings  of  the  Ford  &  Johnson 
Company.  In  April,  1912,  this  company  was  adjudged  a  bankrupt 
upon  an  admission  in  writing  by  resolution  of  its  board  of  directors 
that  it  was  absolutely  insolvent  and  unable  to  pay  its  debts.  This  ad- 
mission in  writing,  its  schedule  of  liabilities  showing  its  indebtedness 
tb  the  bank,  and  the  order  showing  the  payment  of  a  dividend  only  of 
10  per  cent,  were  thus  admitted  over  objection  and  exception.  It  is 
urged  that,  inasmuch  as  six  months  had  elapsed  from  the  last  trans- 
action charged  in  the  indictment,  that  changes  were  shown  to  have 
taken  place  in  the  assets  of  the  company,  and  that  in  any  event  the 
amount  realized  by  a  bankruptcy  sale  of  assets  is  no  fair  test  of  val- 
ue, these  items  were  irrelevant,  and  the  admission  thereof  was  preju- 
dicial to  the  defendants.  The  date  and  fact  of  bankruptcy,  and  the 
percentage  distributed  on  debts,  however,  had  already  appeared  in 
the  testimony  without  objection  or  exception.  Evidence  had  also  been 
given  showing  .the  financial  condition  of  the  company,  and  the  changes 
in  its  assets,  and  their  value  from  year  to  year,  both  during,  before, 
and  after  the  period  covered  by  the  transactions  described  in  the  in- 
dictment. 

The  trial  judge  told  the  jury  that  the  guilt  or  innocence  of  the  de- 
fendants was  to  be  determined  upon  a  consideration  of  the  facts  and 
circumstances  as  they  existed  at  the  times  mentioned  in  the  indict- 
ment; that  they  must  not  answer  that  question  by  looking  back  in 
the  light  of  their  present  knowledge,  but  that  they  must  transport 
themselves  to  the  dates  specified,  and  consider  the  position  of  the  de- 
fendants as  it  then  was,  and  the  situation,  facts,  and  circumstances 
then  existing,  and  which  were  then  known  to  them.    They  were  also 
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told  that  the  amounts  realized  from  a  bankruptcy  sale  of  assets  were 
not  to  be  taken  as  any  evidence  of  the  value  thereof  at  the  time  of  sale, 
or  any  prior  time.  They  were  also  charged  that  the  bankruptcy  pro- 
ceedings, on  account  of  the  difference  in  time,  should  be  entirely  dis- 
regarded as  to  the  transfer  check  and  false  entry  counts.  In  our  opin- 
ion, in  view  of  these  considerations,  the  admission  of  this  evidence  does 
not  constitute  prejudicial  error,  even  if  immaterial  and  irrelevant. 

[7]  Error  is  also  assigned  to  the  admission  in  evidence  of  similar 
transactions.  It  is  said  that  some  of  them  thus  admitted  were  too 
remote,  and  that  others  were  not  similar.  The  other  transactions  ad- 
mitted in  evidence  were  similar.  The  transfer  checks  were  issued  by 
the  company,  held  without  presentation  for  payment,  and  entered  on 
the  receiving  teller's  cash  book  as  currency,  in  precisely  the  same  man- 
ner as  those  under  consideration.  The  only  difference  in  any  of  them 
is  that  some  of  the  transfer  checks  were  drawn  on  a  different  bank. 
The  evidence  tends  to  show  that  from  October,  1909,  with  great  fre- 
quency, down  to  and  including  the  period  covered  by  the  indictment, 
such  transactions  took  place.  In  our  opinion,  none  of  these  trans- 
actions were  too  remote,  and  all  were  admissible  in  evidence  in  ac- 
cordance with  well-settled  rules.  12  Cyc.  411;  Jones  on  Evidence,  § 
142;  Griggs  v.  United  States  (C.  C.  A.  9)  158  Fed.  572,  85  C.  C.  A. 
596 ;  Hardesty  v.  United  States  (C.  C.  A.  6)  168  Fed.  25,  93  C.  C.  A. 
417;  Prettyman  v.  United  States  (C.  C.  A.  6)  180  Fed.  30,  103  C. 
C.  A.  304;  Hoss  v.  United  States  (C.  C.  A.  8)  232  Fed.  328,  146  C. 
C.  A.  376;  Shea  v.  United  States  (C.  C.  A.  6)  236  Fed.  97,  149  C. 
C.  A.  307,  and  cases  therein  cited. 

[8,  9]  Error  is  also  assigned  to  the  admission  in  evidence  of  certain 
testimony  given  by  one  Walter  Lewis,  an  expert  accountant.  This  wit- 
ness had  examined  the  books  and  records  of  the  Ford  &  Johnson 
Company  in  1912,  and  had  prepared  certain  summaries  and  schedules 
therefrom.  One  of  them  was  an  operative  statement  of  assets  and 
liabilities  year  by  year,  beginning  July  1,  1905,  and  continuing  to 
April  30,  1912.  The  other  showed  the  profit  and  loss  of  its  opera- 
tions by  fiscal  years,  beginning  June  30,  1905,  and  ending  April  30, 
1912.  One  objection  is  that  the  books  and  records  were  not  produced 
in  court  or  made  accessible  to  the  defendants.  Many  witnesses  were 
called  to  prove  the  loss  of  these  books  and  records.  The  sufficiency 
of  this  evidence,  so  as  to  dispense  with  the  necessity  for  their  pro- 
duction, is  addressed  primarily  to  the  trial  judge.  His  finding  should 
not  be  disturbed,  unless  plainly  wrong  (Jones  on  Ev.  §  214),  and,  in 
our  opinion,  his  finding  is  not  only  not  wrong,  but  is  fully  sustained 
by  the  evidence.  Conceding  that  the  proper  rule  requires  that  books 
and  records  should  be  produced,  or  at  least  made  accessible  to  the 
opposing  parties,  in  order  to  render  admissible  this  class  of  the  tes- 
timony, it  is  none  the  less  true  that  when  such  books  are  lost,  or 
are  beyond  the  jurisdiction  of  the  court,  the  rule  applicable  to  lost 
documents  and  the  admission  of  secondary  evidence  is  also  applicable 
in  that  situation.  Wigmore  on  Evidence,  §  1230;  Burton  v.  Driggs. 
20  WaU.  125,  135,  136,  22  L.  Ed.  299;  Jones  on  Evidence,  §§  211,  217. 

[10]  Another  objection  is  that  the  defendants  were  not  shown  to  be 
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familiar  with  the  contents  of  these  books  and  records.  The  financial 
condition  of  the  company  and  whether  it  was  making  or  losing  money 
were  relevant  matters  of  inquiry.  The  trial  judge  told  the  jury  that 
there  was  no  presumption  that  either  defendant  knew  the  contents  of 
these  books  and  records,  and  that  such  contents  were  to  be  considered 
only  to  the  extent  the  evidence  tended  to  show  the  defendants  had 
knowledge  of  what  was  thereby  disclosed.  In  our  opinion,  the  admis- 
sion of  this  evidence,  taken  with  these  instructions,  was  not  error. 
Wilson  V.  United  States  (C.  C.  A.  2)  190  Fed.  427,  437,  111  C.  C.  A. 
231;  Bettman  v.  United  States  (C.  C.  A.  6)  224  Fed.  819,  831,  832, 
140  C.  C.  A.  265 ;  Sparks  v.  United  States  (C.  C.  A.  6)  241  Fed.  m, 
154  C.  C.  A.  479. 

[11]  Another  objection  urged  to  the  admission  of  this  testimony 
is  that  the  witness,  in  making  up  his  schedule,  reversed  certain  en- 
tries on  the  books,  thereby  reducing  its  assets.  The  most  striking 
instance  of  this  consisted  in  shrinking  the  value  of  the  capital  stock 
received  from  subsidiary  companies  in  exchange  for  assets  of  the 
parent  company  to  the  figure  at  which  these  assets  had  been  carried 
on  the  company's  books.  This  and  other  changes  made  by  him  were 
fully  explained  to  the  jury,  and  in  view  of  such  explanations,  and  the 
instructions  of  the  court,  it  does  not  seem  to  us  that  any  confusion 
could  have  been  produced  in  the  minds  tjf  the  jury,  nor  any  prejudice 
could  have  resulted  therefrom  to  the  defendants: 

Finding  no  prejudicial  error  in  the  record,  the  judgment  is  affirmed. 
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MEMPHIS  ST.  RY.  CO.  v.  PIERCE. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit.    March  10,  1919.) 

No.  3171. 

1.  Appeal  and  Erbob  ^=91064(1),  1067 — Habmless  Ebbob — Instbugtions. 

In  an  action  by  a  negro  passenger,  wounded  In  an  exchange  of  shots 
between  the  conductor  and  another  negro  passenger,  giving  of  Instructions 
on  the  conductor's  right  to  shoot  In  self-defense,  and  the  refusal  to 
charge  thereon  as  requested,  Kel^  not  error  prejudicial  to  the  street  rail- 
way company. 

2.  Cabbiebs  ^=:»321(23) — Cabbiaoe  of  Passenoebs — ^Action  fob  Injubies — In- 

STBUCnON. 

In  an  action  against  a  street  railway  for  the  wounding  of  a  negro  pas- 
senger In  a  shooting  affair  between  the  company's  conductor  and  another 
negro  passenger,  Instruction  Iteld  not  erroneous,  in  view  of  all  the  facts 
and  circumstances,  and  a  discussion  between  counsel,  as  telling  the  jury 
It  was  a  proven  or  admitted  fact  that  the  conductor  came  Into  the 
car  without  reason  and  deliberately  started  a  fight  with  the  negro. 

3.  Tbial  ^=9295(1) — Instbugtions — Considebation  as  a  Whole. 

Instructions  must  be  considered  as  a  whole. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee;  John  E.  McCall,  Judge. 

Action  at  law  by  John  P.  Pierce  against  the  Memphis  Street  Rail- 
way Company.  To  review  a  judgment  for  plaintiff,  defendant  brings 
error.     Affirmed. 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
168  C.C.A.— 39 
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Sain  P.  Walker,  of  Memphis,  Tenn.,  for  plaintiflF  in  error. 
Milton  J.  Anderson,  of  Memphis,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
KILUTS,  District  Judge. 

KILLITS,  District  Judge.  By  law,  street  railways  in  Tennessee 
are  required  to  separate  the  races  by  placing  white  passengers  in  one 
end  of  a  car  and  colored  passengers  in  the  other,  passengers  of  either 
race  being  compelled  to  remain  within  the  half  of  the  car  reserved  to 
them,  unless  it  should  happen  that  it  had  been  filled  and  seats  remained 
in  that  part  of  the  car  set  oS  to  passengers  of  the  other  race.  The 
result  of  the  regulation  is  that  vacant  seats,  if  any,  in  either  half  of 
the  car  will  be  those  nearest  the  center.  The  car  which  figures  in 
this  case  had  a  side  door;  it  was  a  trailer  in  charge  of  Conductor 
Bullock,  the  motorcar  being  in  charge  of  Conductor  Bright.  The 
plaintiff,  Pierce,  was  a  colored  man  seated  towards  the  rear,  that  being 
the  half  assigned  to  colored  passengers.  As  the  car  left  the  center  ot 
the  city  of  Memphis,  there  were  many  vacant  seats  in  each  half,  but 
a  white  passenger,  one  Barker,  instead  of  turning  to  the  right  and 
seating  himself  among  the  whites,  insisted  on  taking  the  first  seat  to 
the  left  of  the  door  in  the  colored  section.  The  car  began  to  fill  with 
a  preponderance  of  colored  passengers  until  there  was  but  one  seat 
remaining  in  the  negro  end,  that  beside  Barker.  A  colored  woman 
entered  and  undertook  to  sit  beside  him ;  her  action  being  met  by  his 
strong  objection.  Thereupon  a  negro  passenger  named  Knox  came 
up  from  the  rear,  giving  his  seat  to  the  colored  woman,  and  engaged 
in  an  altercation  with  Barker,  in  which  some  profanity  was  used,  and 
which  Conductor  Bullock  could  not  quell.  The  latter  thereupon  gave 
the  ordinary  stopping  signal  for  the  street  which  the  cars  were  ap- 
proaching and  opened  the  door,  to  order  both  Knox  and  Barker  from 
the  car.  When  the  train  stopped.  Conductor  Bright  came  from  the 
front  car,  and  firing  began  between  him  and  the  negro  Knox,  who  was 
killed.  One  of  Bright's  shots  hit  Pierce,  who  had  no  part  in  the 
transaction,  and  it  is  for  injuries  by  him  sustained  that  this  action 
was  brought  against  the  defendant,  plaintiff  in  error  here,  which  seeks 
to  reverse  the  judgment  against  it  following  the  verdict. 

The  assignments  in  error,  four  in  number,  are  predicated  upon  al- 
leged errors  of  the  court  relating  to  the  charge  to  the  jury.  The  first, 
third,  and  fourth  may  be  grouped  together  and  thus  disposed  of,  hav- 
ing been  argued  in  that  collocation  by  plaintiff  in  error's  counsel.  It 
is  first  urged  that  what  the  court  said  to  the  jury  on  the  subject  of  self- 
defense  was  erroneous  under  the  circumstances  of  the  case,  and  that 
the  court  erred  in  refusing  to  give  certain  requests  upon  this  subject 
which  are  the  subjects  of  the  third  and  fourth  assignments.  The 
court's  charge  on  self-defense  excepted  to  was  as  follows: 

"In  order  for  you  to  determine  tbe  rights  of  the  parties,  it  is  necessary  for 
the  couit  to  Instruct  you  upon  the  law  of  Justifiable  homicide  as  applicable  to 
the  facts  in  this  case.  In  the  first  place,  the  conductor.  Bright,  would  be 
justified  in  shooting  the  negro,  John  Knox,  If  he  did  so  in  self-defuse,  and  on 
that  subject  I  charge  you  as  foUows: 
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**lf  the  conductor,  Bright*  waa  in  real  or  apparent  danger  of  death  of 
great  bodily  harm,  or  honestly  believed  himself  to  be  in  such  danger,  as  evi- 
denced by  the  facts  and  circumstances  Justifying  such  a  belief  as  they  ap- 
peared to  him,  and  in  acting  In  good  faith  under  such  an  apprehension  he  shot 
and  killed  the  negro,  John  Knox,  and  at  this  time  accidentally  wounded  John 
Pierce,  the  court  charges  you  that  this  Is  justifiable  homicide;  and  if  you 
believe  that  the  conductor.  Bright,  acted  in  the  honest  belief  and  was  justified 
by  the  circumstances,  then  you  must  find  for  the  defendant. 

"Considering  the  self-defense  theory,  which  is  relied  upon  by  the  defend- 
ant, you  will  first  look  to  all  the  facts  and  circumstances  in  the  case,  and  if 
from  that  you  believe  that  the  conductor,  Bright,  came  to  the  trailer  car  door, 
and,  without  more,  the  passenger,  Knox,  fired  at  him,  or  drew  his  plstx)l  to  fire 
at  him,  and  the  conductor  shot  at  him  in  self-defense  under  such  circumstances, 
and  the  ball  missed  and  struck  the  plaintiff,  then  the  company  would  not  be 
liable. 

"But,  on  the  other  hand,  if  you  believe  that  there  was  some  controversy  be- 
tween Knox  and  a  white  man  who  was  sitting  on  the  seat  with  him,  and  that 
when  the  car  stopped,  and  the  conductor,  Bright,  came  to  the  door  with  his 
pistol,  or  drew  It  as  he  got  to  the  door,  and  threw  it  on  the  negro  and  told 
him,  'Hands  up,'  and  the  negro  arose  and  drew  his  pistol  and  fired,  then  he 
was  acting  In  self-uefense ;  the  company  would  be  liable,  and  under  such  cir- 
cumstances It  would  be  immaterial  whether  Knox  fired  first  or  the  conductor 
first,  because  under  such  conditions  he  would  be  the  aggressor  and  could  not 
avail  himself  of  the  plea  of  self-defense." 

[1]  The  requests  to  charge  on  this  subject  were  much  more  ex- 
tended and  discussed  various  theories  alleged  to  be  derived  from  the 
evidence  and  which  the  jury  should  examine.  We  are  of  the  opinion 
that  there  was  no  error  prejudicial  to  the  plaintiff  in  error  respecting 
either  the  court's  charge  or  the  refusal  to  charge  as  requested.  It  is 
conceded  by  counsel  for  plaintiff  in  error  that  the  court's  statement 
of  the  general  principle  of  self-defense  embodied  in  the  second  para- 
graph of  the  charge,  as  quoted  above,  was  correct,  but  that  the  court's 
application  of  this  principle  by  reference  to  the  facts  of  the  case,  as 
set  out  in  the  third  paragraph,  was  erroneous,  because  it  withdrew 
from  the  jury,  as  alleged,  a  consideration  of  such  movements  or  dem- 
onstrations as  the  negro  Knox  may  have  made  which  "would  show  to 
a  reasonably  prudent  man  that  he  had  a  pistol  and  was  about  to  use 
it."  Bright,  who  killed  Knox,  and  shot  Pierce,  was  not  a  witness,  so 
that  it  was  left  to  inference  altogether  as  to  what  he  saw  or  thought 
he  saw  by  way  of  a  hostile  demonstration  on  the  part  of  Knox.  It  is 
shown  in  the  evidence  that  Bright  stepped  into  the  car  with  a  drawn 
pistol  in  his  hand,  leveled  at  Knox,  coupled  with  a  threatening  order. 
The  evidence  clearly  preponderates  that  the  first  hostile  demonstration 
was  made  by  Bright.  There  is  some  conflict  upon  the  question,  but 
the  best  interpretation  of  the  evidence  leads  to  the  conclusion  that 
Knox  fired  first,  his  bullet  striking  Bright's  money  change  box  and 
thus  saving  him  from  injury,  whereupon  Bright  started  a  fusillade  into 
the  rear  of  the  car,  resulting  as  above  stated.  The  result,  in  our 
judgment,  is  that  the  request  to  charge  on  the  subject  of  self-defense, 
tendered  by  the  defendant  below,  so  far  departed  from  the  actual 
evidence  in  the  case  as  to  tend  to  lead  the  jury  into  abstruse  specula- 
tion as  to  what  was  in  Bright's  mind  when  he  fired.  In  our  judgment, 
the  court  employed  the  only  concrete  application  of  the  general  prin- 
ciples of  the  law  of  self-defense  possible  here.    We  think  that  to  have 
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given  the  request  of  the  defendant  below  might  very  well  have  had  the 
result  of  confusing  the  jury,  and  whatever  may  be  said  by  way  of 
legitimate  criticism  of  the  court's  charge — we  are  not  suggesting  that 
it  is  subject  to  criticism — in  view  of  the  whole  charge  this  instruction 
did  not  tend  to  defendant's  prejudice.  The  excerpt  from  the  court's 
charge  on  the  subject  of  self-defense,  which  was  excepted  to,  and 
which  we  quote  above,  was  not  all  the  court  said  on  the  subject.  A 
paragraph  immediately  followed  directing  the  jury's  attention  to  the 
consideration  "whether  Knox  was  acting  as  if  he  were  in  the  attitude 
of  assaulting  any  one."  The  effect  of  this,  with  later  portions  of  the 
charge,  alluded  to  below,  was  to  present  to  the  jury,  in  a  clear  way,  all 
of  the  substance  of  defendant's  request  which  the  state  of  the  eyidence 
justified. 

[2]  Having  first  insisted  that  Bright  shot  in  self-defense,  it  was 
further  urged  in  his  behalf  that  the  shooting  occurred  while  Knox 
was  attempting  a  felony.  In  discussing  this  question,  the  court  again 
invited  the  jury's  careful  scrutiny  of  the  evidence  bearing  upon  Knox's 
conduct,  in  which  every  right  of  the  defendant  below  was  well  safe- 
guarded. In  the  course  of  this  instruction,  the  jury's  attention  was 
called  to  the  law  of  Tennessee  separating  the  races,  and  this  part 
of  the  charge  concludes  with  this  paragraph  which  is  the  basis  of 
the  remaining  assignment  of  error: 

*'That  is  what  this  trouble  seems  to  have  arisen  from,  but  what  was  Its  con- 
dition, what  was  the  intensity  of  It  at  the  time  the  conductor  on  the  front 
car  came  baclc?  There  is  no  evidence  In  that  case  that  explains  why  he  came 
back,  or  what  induced  him  to  come  back.  The  car  bell  was  rung  to  stop  In 
the  ordinaiy  way  for  a  stop,  as  the  conductor  testified  there  was  no  call  made 
for  any  help;  and  you  must  apply  your  good  common  sense  and  judgment 
in  determining  just  what  was  going  on  at  the  time  this  shot  was  fired  that 
sti-uck  this  plaintiff." 

It  is  argued  that  this  was  extremely  prejudicial,  "for  the  reason  that 
the  court,  in  substance,  told  the  jury  that  it  is  a  proven  or  admitted 
fact  that  Conductor  Bright  came  back  from  the  motorcar  without 
any  reason  and  deliberately  started  a  fight  with  the  negro  John  Knox." 
This  criticism  does  not  appeal  to  the  court  as  valid,  nor  do  we  see 
error  in  this  charge,  viewed  in  relation  to  all  the  facts  and  circimi- 
stances  of  the  case,  and  especially  when  considered  with  a  subse- 
quent discussion  of  this  subject  between  counsel  for  defendant  below 
and  the  court  in  the  presence  of  the  jury  and  which  was,  in  fact,  part 
of  the  instructions.    This  discussion  was  as  follows: 

"Mr.  Walker :  I  except  because  the  court  stated  that  there  was  no  evidence 
in  the  case  to  cause  Bright  to  return  to  the  traUer  car.  I  submit  that  there 
was  a  question  as  to  whether  or  not  there  was  sufficient  evidence  in  the  case 
10  warrant  Brlghfs  return  to  the  trailer  car. 

**Thc  Court:  I  don't  recall  any  direct  evidence  that  showed  what  mevod 
him  10  leave.  It  may  be  Inferred  from  all  the  evidence  in  the  case.  There 
may  be  reasonable  Inference  as  to  why  he  went  back,  and  the  jury  may  look 
to  all  the  evidence  in  determining  what  caused  him  to  go  back.  He  Is  not 
here  to  speak  on  that  subject." 

[3]  These  considerations  dispose  of  this  case.  There  is  no  dispute 
as  to  the  law  applicable  to  this  situation.  The  law  of  self-defense  is 
well  known.     We  must  consider  the  instructions  of  the  court  as  a 
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whole.  So  regarded,  they  are  found  to  conform  to  well-settled  law 
and  there  is  no  ground  for  inference  that  the  jury  was  misled.  We 
see  no  fair  opportunity  to  presume  that,  if  the  criticisms  of  plaintiff  in 
error  to  this  charge  were  met  in  a  new  presentation  of  the  same  facts 
to  a  jury,  the  verdict  might  reasonably  be  otherwise  than  it  was  here. 
The  judgment  of  the  court  below,  therefore,  must  be  affirmed. 
Evanston  v.  Gunn,  99  U.  S.  660,  25  L.  Ed.  306;  Walbrun  v.  Babbitt, 
16  Wall.  577,  21  L.  Ed.  489. 
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SOUTHERN  RY.  CO.  v.  PETTIT  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  15,  1919.) 

No.  ai88. 

1.  Cabbiebs  ^=:>25 — Regulation  of  Shipments — Rules  of  Interstate  Com- 

merce Commission — "Burnt  Cotton." 

Rule  of  the  Interstate  Commerce  Commission  providing  that  burnt  cot- 
ton, which  is  cotton  that  htis  been  on  fire,  and  which  has  not  been  subse- 
quently repicked  and  relmled,  must  not  be  offered  for  shipment  until  It  has 
been  reconditioned,  or  until  not  less  than  five  days  have  elapsed  since 
the  last  evidence  of  fire  therein,  does  not  forbid  shipment  of  cotton  which 
had  been  part  of  a  larger  mass  that  had  been  on  fire  after  five  days 
elapsed,  merely  because  there  was  fire  in  other  cotton  about  200  yards 
distant  at  the  time  of  the  shipment. 

2.  Carriers  ^=»136 — Carriage  of  Goods — ^Evidence. 

In  an  action  against  a  railroad  company  for  the  value  of  burnt  cot- 
ton, which  was  destroyed  while  in  transit,  the  question  whether  the  cotton 
was  on  fire  at  the  time  of  the  shipment,  or  whether  It  caught  on  fire 
while  in  transit,  held  one  of  fiact  for  the  jury. 

3.  Carriers  ^=»134 — Destruction  of  Shipment — Value — Evidence. 

In  an  action  for  the  value  of  burnt  cotton,  which  was  destroyed  while 
in  transit  after  it  had  been  salvaged,  testimony  by  witness  of  large  ex- 
perience in  buying  and  selling  burnt  cotton  as  to  its  value,  based  on  the 
market  value  of  merchantable  cotton,  held  competent  and  sufficient  to 
support  a  verdict  for  damages,  though  the  witness  did  not  state  the  cost 
of  reconditioning  the  cotton,  on  which  his  estimate  of  value  had  been 
based ;   that  being  matter  for  cross-examination. 

4.  Appeal  and  Error  ^=91048(6) — Review — Harmless  Error. 

In  action  for  the  value  of  burnt  cotton,  which  was  destroyed  in  transit 
after  it  had  been  salvaged,  refusal  to  permit  cross-examination  of  plaln- 
tifl  as  to  the  amount  paid  for  the  cotton,  which  the  carrier  desired  to  in- 
troduce on  the  question  of  value,  held  harmless ;  there  being  no  showing 
of  the  expense  of  handling,  salvaging,  replcking  the  cotton,  etc 

5.  Carriers  ^=»132 — Carriage  of  Goods — ^Loss  bt  Fire — Burden  op  Proof. 

Where  a  carrier  accepted  for  shipment  burnt  cotton  that  had  been  sal- 
vaged, and  the  bill  of  lading  acknowledged  the  receipt  of  the  shipment  in 
apparent  good  order  and  free  from  fire,  and  there  was  evidence  thht  It 
had  been  free  from  fire  five  days  previous,  there  is  a  presumption  that 
the  failure  of  the  carrier  to  deliver  the  cotton  which  burned  during  transit 
was  due  to  its  fault,  and  refusal  to  charge  that  before  the  shipper  might 
recover  he  must  show  some  evidence  of  negligence  on  part  of  the  car- 
rier, was  proper. 

6.  Appeal  and  Error  ^=»719(7) — Review — Assignment  of  Error. 

Where  burnt  cotton,  which  had  been  salvaged,  was  destroyed  while  in 
transit,  and  no  inherent  defect  or  vice  was  suggested,  except  the  existence 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  Ln  all  Key-Numbered  Digests  ft  Indezee 
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of  smonldering  fire,  and  that  was  fully  covered  by  the  diarge,  the  refusal 
of  a  request  that  there  could  be  no  recovery  if  the  fire  originated  because 
of  Inherent  defect  or  vice  of  cotton  will  not  be  considered  on  appeal ;  no 
assignment  of  error  having  been  taken,  and  the  case  not  being  one  where 
the  court  should,  under  rule  11  (202  Fed.  viii,  118  C.  C.  A.  vlii),  review  the 
ruling  without  an  assignment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;    John  E.  McCall,  Jud^e. 

Action  by  Hugh  Pettit  and  the  Newberger  O^tton  Company  against 
the  Southern  Railway  Company.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Earl  King,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 

Julian  C.  Wilson,  of  Memphis,  Tenn.,  for  defendants  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  KILLITS, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  On  May  6,  1916,  defendants  in  er- 
ror, hereinafter  called  plaintiffs,  shipped  over  the  line  of  plaintiff  in 
error,  hereinafter  called  the  carrier,  from  Decatur,  Ala.,  consigned  to 
Memphis,  Tenn.,  several  carloads  of  **salvaged  cotton";  that  is  to 
say,  cotton  which  had  been  in  a  fire.  During  transportation,  three  of 
the  carloads,  aggregating  56,801  pounds,  were  burned  up.  This  suit 
was  brought  for  the  recovery  of  its  value.  The  carrier,  in  addition 
to  general  denial,  pleaded  that  the  loss  was  occasioned  through  plain- 
tiff's negligence,  and,  by  counterclaim,  asked  recovery  for  the  injury 
to  its  equipment,  etc.,  by  reason  of  the.  fire,  which  was  alleged  to  have 
been  due  to  plaintiffs'  negligence,  in  that  the  cotton  was  loaded  into 
the  cars  while  still  containing  fire,  and  without  the  exercise  of  due 
care,  and  in  not  ascertaining  that  it  contained  fire.  There  was  a  trial 
to  a  jury,  and  yerdict  and  judgment  for  plaintiffs  for  $5,021,  as  the 
value  of  the  cotton;   the  counterclaim  being  rejected. 

[1, 2]  1.  The  Gulf  Company's  compress  at  Decatur,  Ala.,  was  burn- 
ed April  25,  1916.  Previous  to  the  fire,  there  were  in  the  compress 
about  9,000  bales  of  cotton;  a  portion  of  this  was  bought  by  plain- 
tiffs on  May  2d,  which  was  four  days  before  the  shipment  in  ques- 
tion.   A  rule  of  the  Interstate  Commerce  Commission  provides  that — 

*'  'Burnt  cotton*  is  cotton  that  has  been  on  fire,  and  which  has  not  been 
subs<Hiuently  repicked  and  rebaled.  It  must  not  be  offered  or  accepted  for 
shipment  at  an  originating  station  until  it  has  been  reconditioned  by  plckinj? 
and  repacking  in  bales,  or  until  not  less  than  five  days  have  elapsed  since  the 
last  evidence  of  fire  in  it.  It  must  be  marked  and  described  on  shipping  orders 
and  bills  of  lading  as  'Burnt  cotton,  yellow  label/  and  cars  containing  any 
quantity  of  it  must  be  protected  by  the  inflammable  placard." 

The  bill  of  lading  acknowledged  receipt  of  a  large  number  of  both 
bales  and  bundles  of  "burnt  cotton,"  with  notation  'Inflammable  plac- 
ard applied,  yellow  label."  Its  conditions,  as  respects  interstate  ship- 
ments, were  made  subject  to  the  provisions  of  the  Interstate  Com- 
merce Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [Comp.  St.  §  8563 
et  seq.]).  The  waybills  for  the  shipments  were  each  marked  ''In- 
flammable."   One  covered  13  bales  and  40  bundles,  another  62  bun- 
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dies,  the  third  65  bales,  of  "burnt  cotton."  There  was  testimony  that 
the  cars  bore  the  "inflammable  placards."  At  the  conclusion  of  the 
testimony,  defendant  moved  for  directed  verdict  in  its  favor,  upon 
the  ground  that  it  conclusively  appeared  that  the  plaintiff  broke  the 
Interstate  Commerce  rule  by  shipping  cotton  within  five  days  since  the 
last  evidence  of  fire  in  it,  that  in  fact  there  was  fire  smouldering  in 
it  when  loaded,  that  plaintiff  was  thus  guilty  of  negligence,  and  that 
the  cotton  was  consumed  as  the  result  of  this  smouldering  fire. 

This  motion  was  properly  overruled.  There  was  substantial  and 
competent  testimony  tending  to  show  that  the  cotton  was  free  from 
fire  when  shipped  and  for  more  than  five  days  before.  This  testi- 
mony is  not  subject  to  the  criticism  of  being  merely  an  expression 
of  opinion,  as  distinguished  from  actual  knowledge.  The  officer  of 
the  Salvage  Company,  which  took  charge  of  the  cotton  on  tlie  25th 
of  April,  testified  to  his  segregating  bales  that  had  been  on  fire, 
"handling  them  individually,  and  examined  every  one  of  them,"  piling 
it,  inspecting  it,  and  repiling  three  times  for  the  purpose  of  discovering 
fire;  that  in  the  case  of  baled  cotton,  which  appeared  little  affected 
by  fire,  the  affected  portions  were  pulled  out,  water  applied  with  a 
hose,  and  the  existence  of  heat  further  tested  by  the  hand;  these 
tests  were  applied  for  several  days.  Unpressed  cotton  was  saturated 
with  water,  raked  into  winrows,  reraked,  resaturated,  and  finally 
packed  into  sacks;  that  while  the  inspection  was  made  by  men  in 
charge  of  it,  as  well  as  himself,  he  inspected  all  of  it  personally, 
and  saw  personally  that  all  precautions  were  taken ;  that  to  the  best 
of  his  knowledge  "the  fire  was  absolutely  out  two  days  before  it  was- 
offered  for  sale,"  which  would  be  six  days  before  the  shipment  in 
question.     The  testimony  of  the  witness  was  clear  and  emphatic. 

One  of  the  plaintiffs  testified  to  his  personal  charge  and  examina- 
tion of  all  the  cotton  previous  to  shipment  and  its  freedom  from  fire 
when  shipped.  The  testimony  of  conscientious  witnesses  could  not 
well  go  further.  There  was  other  testimony  tending  to  the  same 
result.  There  was  some  testimony  tending  to  show  the  contrary, 
but  the  motion  to  direct  verdict  did  not  involve  the  rule  of  weight 
of  affirmative  as  opposed  to  negative  testimony.  There  was,  how- 
ever, an  item  of  testimony  that  at  the  time  of  the  shipment  there 
was  fire  in  some  cotton  situated  about  200  yards  from  the  cotton  in 
question,  and  if  this  testimony  is  to  be  accepted  as  conclusive,  and 
if  the  Commission's  rule  is  to  be  interpreted  as  forbidding  shipment 
within  five  days  after  the  existence  of  fire  in  any  part  of  an  originally 
larger  mass,  plaintiffs'  testimony  as  to  the  absence  of  fire  was  possi- 
bly not  definite  enough  to  cover  such  situation;  but  we  cannot  so 
interpret  the  rule,  which  merely  forbids  the  shipment  of  "cotton  that 
has  been  on  fire  *  *  *  until  not  less  than  five  days  have  elapsed 
since  the  last  evidence  of  fire  in  it."  There  was  affirmative  evidence, 
on  the  carrier's  part,  tending  to  show  that  the  cars  were  fire-tight 
and  that  the  engine's  equipment  effectually  excluded  the  possibility  of 
fire  from  sparks;  but,  while  this  testimony  was  not  directly  contra- 
dicted, it  merely  raised  a  question  of  fact.  It  did  not,  in  our  opinion, 
necessarily  exclude  all  reasonable  possibility  that  the  cotton  was  free 
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from  fire  when  loaded,  even  though  the  other  theory  might  seem  to 
us  the  more  probable. 

[3]  2.  It  is  urged  that  there  was  no  evidence  on  which  to  base  the 
verdict,  in  that  there  was  no  competent  testimony  of  the  value  of  the 
cotton.  The  contention  is  that  the  test  is  market  value,  and  that  the 
testimony  of  one  of  plaintiffs  (the  only  witness  on  the  subject)  was 
merely  a  guess.  This  contention  must  be  rejected.  It  appeared  that 
the  market  value  of  merchantable  cotton  is  based  on  the  Memphis 
Cotton  Exchange  price  of  upland  middling ;  the  higher  grades  bring- 
ing more,  the  lower  grades  less,  than  middling.  The  witness,  who 
had  had  large  experience  in  buying  and  selling  burnt  cotton,  testified 
that,  while  there  was  no  exchange  price  for  burnt  or  irregular  cotton, 
there  was  a  market  value  for  it ;  the  value  being  based  on  the  Mem- 
phis Exchange  price  for  regular  cotton,  taking  into  account  the  cost 
of  reconditioning,  etc.  He  testified  generally  that  the  value  of  the 
burnt  cotton,  when  reconditioned,  would  be  from  one-half  a  cent  to 
one  cent  less  than  middling  cotton  (whose  exchange  price,  from  May 
6  to  May  23,  ranged  from  IZy^  to  13  cents),  and  that  the  cotton  in 
question  was  "mostly  high  grade."  He  further  said  that  the  cotton 
which  was  not  burnt  in  transit  was,  on  reaching  Memphis,  divided 
into  three  grades:  White,  stained  and  burnt;  the  burnt  pickings 
selling  at  7^4  cents  without  being  reconditioned;  the  stained  cotton, 
for  the  most  part,  at  IO14  to  11  cents  as  fast  as  conditioned;  the 
baled  cotton  was  said  to  be  worth  1%  or  2  cents  more  than  the  loose 
or  sacked  cotton.  After  saying  that  "this  very  cotton"  would  be 
worth  12  to  1214  cents  after  it  had  been  reconditioned,  in  answer 
to  a  question  what  it  was  worth  "as  a  whole"  on  May  10th  or  11th, 
at  the  time  it  "ought  to  have  arrived,"  he  answered,  "About  10^  or 
11  cents  a  pound"  (the  recovery  was  at  about  9  cents  a  pound).  We 
think  it  fairly  open  to  inference  that  the  cotton  consumed  in  transit 
was  intended  to  be  covered  by  that  answer,  notwithstanding  the  in- 
terpolated query  of  the  witness,  "As  it  was  when  it  arrived  here?" 
The  cost  of  reconditioning  was  not  stated,  nor  the  relative  proportions 
of  the  three  grades;  but  these  were  matters  open  to  cross-examina- 
tion, and  their  omission  affected  only  the  weight  of  the  testimony 
of  value  at  Memphis.  The  average  value  given  by  the  witness  was 
apparently  intended  to  be  based  upon  the  market  price,  as  shown  by 
the  quotations  at  the  time  the  cotton  should  have  reached  Memphis, 
less  the  cost  of  reconditioning  and  making  it  marketable.  This  we 
think  proper,  in  view  of  the  experience  of  the  witness. 

[4]  Complaint  is  also  made  that  defendant  was  not  permitted  to 
show  by  cross-examination  what  plaintiffs  paid  for  the  burnt  cotton 
at  Decatur.  Assuming,  for  the  purposes  only  of  this  opinion,  that 
its  admission  would  not  have  been  error,  we  think  there  was  no  re- 
versible error  in  rejecting  it.  The  testimony  of  amount  paid  (it  was 
not  bought  by  the  pound)  would  be  of  no  substantial  value,  in  the 
absence  of  complete  showing  of  the  expense  of  handling,  salvaging, 
and  repicking  at  Decatur,  the  proportion  of  the  cotton  wholly  lost  in 
that  operation,  the  cost  of  the  transportation  to  Memphis,  and  the 
expenses  of  reconditioning  and  reselling. 


BHIB  B.  CO.  y.  SOHLEEKBAKEB  617 

[5]  3.  Error  is  assigned  upon  the  refusal  to  charge  that,  '^before 
the  plaintiflF  in  the  original  suit  can  recover,  he  must  show  some  evi- 
dence of  negligence  upon  the  part  of  the  railroad  company,"  and 
upon  the  instruction  that  the  burden  was  on  defendant  to  show  (in 
order  to  relieve  itself  from  liability  for  loss  of  the  cotton)  that  plain- 
tiff delivered,  for  shipment,  the  cotton  afterwards  burned  within  five 
days  after  the  last  evidence  of  fire  in  the  bulk  of  the  cotton. 

The  carrier  would  not  be  liable  for  fire  caused  by  plaintiffs'  fault. 
Not  only  did  the  biU  of  lading  acknowledge  the  receipt  of  the  ship- 
ment "in  apparent  good  order,  *  *  *  which  said  company  agrees 
to  carry  to  its  usual  place  of  delivery  at  said  destination,"  but  plain- 
tiffs had  given  affirmative  oral  testimony  tending  to  show,  not  only 
that  the  cotton  was  in  good  shipping  condition  when  received  by  the 
carrier,  and  free  from  fire,  but  that  it  had  been  so  free  for  more  than 
five  days  before.  The  nondelivery  by  the  carrier  raised  the  presump- 
tion that  the  cotton  had  been  lost  through  its  negligence,  and  the 
burden  was  thus  cast  on  it  to  show  that  the  fire,  and  consequent  fail- 
ure to  deliver  the  cotton,  was  due,  not  to  its  fault,  but  to  plaintiffs' 
fault:  Galveston,  etc.,  Ry.  Co.  v.  Wallace,  223  U.  S.  481,  492,  32 
Sup.  Ct.  205,  56  L.  Ed.  516;  Chicago,  etc.,  Ry.  Co.  v.  Collins  Co. 
(C.  C.  A.  7)  235  Fed.  857,  863,  149  C.  C.  A.  169. 

[8]  4.  Defendant  complains  of  the  failure  to  charge  that,  "if  the 
fire  originated  by  virtue  of  the  inherent  defect  or  vice  of  the  cotton 
shipped,"  the  defendant  must  have  verdict.  No  error  was  assigned 
on  the  failure  to  give  this  request ;  and,  under  our  rule  1 1  (202  Fed. 
viii,  118  C.  C.  A.  viii),  we  are  not  called  upon  to  consider  it.  We  see 
no  occasion  to  exercise  discretion  in  its  favor.  No  "inherent  defect 
or  vice"  is  suggested,  except  the  existence  of  smouldering  fire;  and 
that  subject  was  fully  covered  by  the  court's  charge.  Indeed,  that 
defendant's  counsel  so  understood  is  indicated  by  its  assignment  of 
error  in  the  charge  "that  the  burden  of  proving  tnarthe  fire  in  ques- 
tion was  occasioned  by  the  inherent  vice  of  the  property  was  upon 
the  defendant." 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  Dis- 
trict Court  is  affirmed. 


(257  Fed.  667) 

ERIE  R.  CO.  V.  SCHLEENBAKER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  6,  1919.) 

No.  3199. 

1.  Master  and  Sebvant  ^=»285(7) — Injury  to  Railroad  Employ^ — ^Moving 
Defective  Car — Proximate  Cause — Question  for  Jury. 

In  an  action  by  a  conductor,  injured  when  he  missed  the  grabiron  on 
the  caboose,  from  which  the  rear  lights  had  been  removed,  and  fell  under 
the  following  car,  on  which  the  caboose  lights  had  been  placed,  and  which 
was  at  the  rear  of  the  train  because  it  had  no  drawbar  or  coupler  at  its 
rear  end,  such  hauling  of  the  crippled  car  being  unlawful  under  Act 
March  2,  1893,  §  2  (Comp.  St.  §  8606),  Act  March  2,  1903,  §  1  (Comp.  St. 
§  8613),  and  Act  April  14,  1910,  §  5  (Comp.  St.  &  8622),  and  constituting 
negligence,  question  of  whether  the  transportation  of  the  defective  car  way 
the  proximate  cause  of  the  conductor's  injury  held  for  the  jury. 


•  I- 


^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  St  lodezes 
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5.  Masteb  and  Sebvant  ^s»111<1) — ^Injuries  to  Railboad  EicPLOTt — ^Haul- 
ing Defective  Cab. 

A  railroad  was  negligent  in  hauling  at  the  rear  of  a  freight  train,  back 
of  the  caboose,  a  freight  car,  defective  in  that  it  had  no  drawbar  or  coup- 
ler on  its  rear  end,  an  act  unlawful  under  Act  March  2,  1893,  §  2  (Comp. 
St.  §  8600),  Act  March  2,  1903,  {  1  (Ck)mp.  St.  {  8613),  and  Act  AprU  14, 
1910,  §  5  (Comp.  St.  I  8622). 

8.  Master  and  Servant  ^=»  111(1) — ^Injuries  to  RAiutOAD  Eicplot£ — Haul- 
ing Defective  Car. 

The  effect  of  a  railroad's  violation  of  its  duty  under  Act  March  2,  1893, 
I  2  (Comp.  St.  I  8606),  Aict  March  2,  1903,  §  1  (CJomp.  St.  f  8613),  and  Act 
April  14,  1910,  §  5  (Comp.  St.  §  8622),  in  hauling  at  the  rear  of  a  freight 
train,  back  of  the  caboose,  a  freight  car,  defective,  in  that  its  rear  end  was 
without  drawbar  or  coupler,  and  also  any  liability  arising  therefrom,  ex- 
tended to  an  employ^,  such  as  the  conductor  of  the  train. 

4.  Master  and  Servant  ^=»204(2),  228(2) — Railroad  Eicplot^s — Employers* 

Liability  Act — Safety  Appliance  Act — Contbibutory  Neglioencib  and 
Assumption  op  Risk. 

The  purpose  of  Congress,  through  the  Employers'  Ldability  Act  (Comp. 
St.  §§  8657-8665),  and  the  Safety  Appliance  Acts  (Comp.  St  f  8605  et  seq.), 
considered  together,  is  not  only  to  make  a  railroad's  duty  absolute,  but 
also,  where  the  injury  is  in  part  occasioned  by  the  failure  of  the  road  to 
comply  with  the  acts,  to  excuse  employ^  from  the  effect  alike  of  the  rules 
of  contributory  negligence  and  assumption  of  risk. 

5.  Trial  ^=9343 — Verdict — Form  and  Effect. 

Verdict  for  plaintiff,  under  instructions  that  only  three  issues  were  to 
be  considered,  must  be  treated  as  general  in  form,  and  as  finding  all  the 
submitted  issues  in  favor  of  plaintiff. 

6.  Appeal  and  Error  ^=»1078(4) — Assignment  of  Error — ^Waiver  by  Fail- 

ure TO  Mention  in  Brief. 

Where  nothing  is  said  in  the  brief  in  support  of  an  assignment  of 
error  to  the  reception  of  evidence,  it  must  be  regarded  as  waived. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  by  Jacob  Schleenbaker  against  the  Erie  Railroad  Company. 
To  review  judgment  for  plaintiff,  defendant  brings  error.     AfHrmed- 

J.  Paul  Lamb,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
Lewis  Brucker,  of  Mansfield,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  Action  under  the  federal  Employ- 
ers' Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [Comp.  St.  §§ 
8657-8665])  to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  below,  Schleenbaker,  on  the  8th  of  September,  1915,  and  while 
in  the  employ  of  the  defendant  railway  company.  Admittedly  defend- 
ant was  at  that  time  operating  as  a  common  carrier  of  passengers  and 
freight  in  interstate  commerce  by  railroad,  and  plaintiff  was  the  con- 
ductor of  one  of  its  freight  trains.  This  train  was  then  running  on  a 
west-bound  trip  between  Kent  and  Marion,  Ohio,  and  pursuant  to 
orders  previously  given  by  defendant  a  freight  car  was  coupled  to  the 
rear  enJ  of  the  caboose  of  plaintiff's  train  at  Ashland.  The  car  thus 
becoming  the  last  one  of  the  train  had  no  drawbar  or  coupler  at  its 

^=9For  other  cases  see  same  topic  &  KEHT-NUMBBR  in  all  Key-Numbered  Digesfa  it  Indexes 
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rear  end,  and  under  the  orders  mentioned  was  to  be  hauled  to  Marion 
for  purpose  of  repair ;  it  was,  moreover,  loaded  with  interstate  freight, 
and,  like  the  rest  of  the  train,  being  used  in  interstate  commerce.  The 
placing  of  the  crippled  freight  car  at  the  end  of  the  train  necessitated 
removal  of  the  markers,  whether  for  day  or  night  travel,  from  the 
rear  end  of  the  caboose  to  that  of  the  freight  car.  The  train  proceed- 
ed to  Galion  and  left  there  about  9  p.  m.  In  attempting  to  board  the 
caboose  while  in  motion,  plaintiff  tried  and  failed  to  obtain  a  hold 
upon  the  rear  grabiron  which  was  bolted  to  the  side  of  the  caboose,  and 
fell  so  that  his  left  arm  lay  across  the  adjacent  rail  of  the  track;  the 
wheels  on  that  side  of  the  defective  car  passed  over  his  arm  and  prac- 
tically severed  it  between  the  wrist  and  elbow. 

Among  the  negligent  and  wrongful  acts  charged  in  the  petition  as 
causing  the  injury  were  violations  by  defendant  of  the  federal  Safety 
Appliance  Acts  (Act  March  2,  1893,  c.  196,  27  Stat.  531,  Act  March  2, 
1903,  c.  976,  32  Stat.  943,  and  Act  April  14,  1910,  c.  160,  36  Stat.  298 
[Comp.  St.  §  8605  et  seq.]),  in  transporting  the  defective  car,  which 
ran  over  plaintiff's  arm,  and  in  maintaining  an  improper  grabiron  on 
the  caboose.  At  the  close  of  all  the  evidence  motion  of  defendant  to 
direct  a  verdict  in  its  favor  was  denied;  and  the  court  in  charging 
the  jury  instructed  them  that  only  three  issues  were  to  be  considered : 
(1)  Whether  -the  transportation  of  the  defective  car  was  the  proximate 
cause  of  plaintiff's  injury;  (2)  whether  the  grabiron  in  question  had 
the  required  minimum  clearance,  two  inches;  and  (3)  if  it  had  not* 
whether  the  injury  was  proximately  caused  by  such  defect  in  the  grab- 
iron.  The  court  further  charged  that  if  the  jury  should  find  the  af- 
firmative either  of  the  first  or  of  the  second  and  third  of  the  issues, 
the  plaintiff  was  entitled  to  recover.  Verdict  was  returned  and  judg- 
ment rendered  for  plaintiff,  and  defendant  seeks  reversal  under  the 
writ  of  error. 

[1-3]  The  assignment  of  error  relied  on  was  the  refusal  to  with- 
draw from  the  jury  consideration  of  the  first  issue  above  alluded  to. 
The  insistence  is  that  the  absence  of  a  coupler  and  drawbar  at  the  rear 
end  of  the  freight  car  had  no  connection  with  the  infliction  of  plain- 
tiff's injury  and  hence,  as  matter  of  law,  could  not  have  been  the 
proximate  cause.  This  is  amplified  in  several  ways,  and  finally  by 
contention  that  plaintiff  would  have  met  with  the  same  injury  if  a  per- 
fect car,  instead  of  the  crippled  car,  had  been  attached  to  the  rear  of 
the  caboose.  This  may  be  conceded,  and  yet  it  does  not  meet  the  case 
in  hand.  The  caboose  was  at  the  rear  end  of  the  train,  the  usual  posi- 
tion of  such  a  car,  until  the  crippled  car  was  placed  behind  it,  and  it 
is  to  be  remembered  that  this  attachment  of  the  crippled  car  was  not 
due  to  a  mere  yard  or  switching  movement.  The  train  was  running 
on  the  main  west-bound  line  and  in  the  course  of  a  regular  trip.  The 
ordinary  and  natural  position  of  a  perfect  car  would  have  been  ahead, 
not  to  the  rear,  of  the  caboose ;  a  car  without  drawbar  or  coupler  could 
not,  consistently  with  the  Safety  Appliance  Acts,  have  been  so  placed 
and  transported  in  the  train.  36  Stat.  299,  §  4  (Comp.  St.  §  8621) ; 
Erie  R.  Co.  v.  United  States,  240  Fed.  28,  32,  153  C.  C.  A.  64  (C. 
C.  A.  6). 
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Application  of  the  doctrine  of  proximate  cause  is  always  difficult. 
Efforts  to  solve  the  question  by  illustration  generally  complicate  the 
subject  through  doubtful  analogy,  and  at  last  right  solution  is  foimd  to 
depend  upon  the  facts  and  circumstances  of  the  particular  case. 
Hence,  what  is  the  immediate  and  operating  cause  of  an  injury  usually 
presents  a  question  of  fact.  Brief  mention  of  the  circumstances  of 
plaintiff's  injury  will,  we  think,  disclose  a  satisfactory  test  of  the  trial 
judge's  refusal  to  decide  the  question  of  proximate  cause  as  matter 
of  law.  The  defective  condition  of  the  car  was  at  once  the  reason  for 
hauling  it  to  a  place  of  repair  and  for  attaching  it  to  the  rear  of  the 
caboose;  this  resulted,  as  before  pointed  out,  in  a  removal  of  the 
lights  from  the  rear  of  the  caboose  to  the  rear  of  the  defective  car ; 
these  conditions  were  apparently  unusual,  and  calculated  to  render  per- 
formance of  the  conductor's  duties  more  difficult,  not  to  say  danger- 
ous. It  was  dark  when  the  conductor  attempted  to  board  the  caboose ; 
when  the  train  started,  he  was  near  its  forward  end,  engaged  in  the 
discharge  of  his  duties.  He  proceeded  toward  the  rear  of  the  moving 
train,  and  when  he  reached  the  caboose  the  train  had  attained  a  speed 
of  6  to  8  miles  an  hour ;  carrjring  his  lantern  as  the  only  means  of 
light  to  aid  him,  he  attempted,  as  before  stated,  to  catch  the  rear  grab- 
iron  of  the  caboose  and  to  mount  the  steps  of  its  platform ;  but  miss- 
ing the  grabiron,  he  caught  the  railing  at  the  rear  of  the  platform,  and 
was  thrown  between  the  caboose  and  freight  car,  and  injured  as  already 
described.  Now,  bearing  in  mind  the  changed  conditions  under  which 
the  conductor  sought  to  board  the  caboose,  it  is  to  be  observed  that 
the  vital  condition,  the  one  without  which  plaintiff  would  certainly  not* 
have  lost  his  arm,  was  created  by  the  unlawful  act  of  the  company. 
This  unlawful  act  consisted  in  hauling  the  freight  car  in  its  crippled 
condition.  27  Stat.  531,  §  2  (Comp.  St.  §  8606):  32  Stat.  943,  §  1 
(Comp.  St.  §  8613);  36  Stat.  299,  §  5  (Comp.  St.  §  8622);  Great 
Northern  Ry.  Co.  v.  Otos,  239  U.  S.  349,  351,  352,  36  Sup.  Ct  124, 
60  L.  Ed.  322.  The  act  also  constituted  negligence  on  the  part  of 
the  company.  San  Antonio  Railway  v.  Wagner,  241  U.  S.  476, 
484,  36  Sup.  Ct.  626,  60  L.  Ed.  1110;  St.  Louis  &  Iron  Mountain 
Ry.  V.  Taylor,  210  U.  S.  281,  294,  295,  28  Sup.  Ct.  616,  52  L.  Ed. 
1061.  Moreover,  according  to  the  very  terms  of  the  statute,  such 
hauling  was  "at  the  sole  risk  of  the  carrier"  (36  Stat.  299,  §  4  [Comp. 
St.  §  8621]);  and  the  effect  of  the  violation  of  duty  involved  as  also 
the  liability  arising  therefrom,  extended  to  an  employe  such  as  the 
plaintiff  conductor  (Louisville  &  Nashville  R.  R.  Co.  v.  Layton,  243 
U.  S.  617,  621,  37  Sup.  Ct.  456,  61  L.  Ed.  931). 

[4]  Coming,  now,  to  the  question  of  causal  relation  between  the 
negligence  and  the  injury,  can  it,  for  example,  be  safely  said  as  matter 
of  law  that  plaintiff  would  have  failed  in  his  attempt  to  board  the  rear 
platform  of  the  caboose  if  the  lights  usually  carried  at  that  end  of  the 
car  had  been  present?  Clearly  the  aid  that  such  lights  would  have 
furnished  plaintiff,  or,  stated  in  another  way,  the  effect  of  their  ab- 
sence, presented  an  inquiry  of  fact.  The  removal  of  the  lights  was  in 
furtherance  of  the  unlawful  act  of  hauling  the  defective  car.  Such 
removal  would  seem  to  have  been  a  step  in  the  line  of  natural  and  con- 
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tinuous  sequence  resulting  from  the  unlawful  act  of  hauling;  and  it 
need  not  be  repeated  that  without  such  unlawful  hauling  and  the  neg- 
ligence it  implied  the  injury  would  not  have  occurred.  It  is  not  an 
answer  to  say  that  plaintiff  knew  of  the  conditions.  The  purpose  of 
Congress,  through  the  Employers'  Liability  Act  and  the  Safety  Appli- 
ance Acts,  considered  together,  is  not  alone  to  make  the  defendant's 
duty  absolute,  but  also,  where,  as  here,  the  injury  is  in  part  occasion- 
ed by  the  failure  of  the  carrier  to  comply  with  the  acts  mentioned,  to 
excuse  the  employes  from  the  effect  alike  of  the  rules  of  contributory 
negligence  and  assumption  of  risk.  35  Stat.  66,  §§  3  and  4;  Grand 
Trunk  Ry.  Co.  v.  Lindsay,  233  U.  S.  42,  49,  50,  34  Sup.  Ct.  581,  58 
L.  Ed.  838,  Ann.  Cas.  1914C,  168:  Great  Northern  Ry.  Co.  v.  Olos. 
supra,  239  U.  S.  at  page  352,  36  Sup.  Ct.  124,  60  L.  Ed.  322.  Defend- 
ant's motion  to  direct  a  verdict  in  its  favor  was  therefore  rightly  de- 
nied. This,  after  all,  is  hut  to  apply  the  principle  declared  by  Mr.  Jus- 
tice Strong  in  Milwaukee,  etc.,  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  474, 
24  L.  Ed.  256: 

**The  true  rule  is  that  what  is  the  proximate  cause  of  an  injury  is  ordi- 
narily a  question  for  the  jury.  It  is  not  a  question  of  science  or  of  legal 
knowledge.  It  is  to  be  determined  as  a  fact,  in  view  of  the  circumstances  of 
fact  attending  it" 

Our  court  has  had  frequent  occasion  to  apply  this  rule,  as,  for  ex- 
ample, Winters  v.  Baltimore  &  O.  R.  Co.,  177  Fed.  44,  50,  100  C.  C. 
A.  462 ;  Erie  R.  Co.  v.  White,  187  Fed.  556,  559,  560,  109  C.  C.  A.  322 ; 
Hales  V.  Michigan  Cent.  R.  Co.,  200  Fed.  533,  537,  1 18  C.  C.  A.  627 ; 
Heskett  v.  Pennsylvania  Co.,  245  Fed.  326,  329,  157  C.  C.  A.  518. 

[5,  B]  We  may  add  that  the  contentions  made  under  decisions  re- 
lied on  by  the  railway  company  must  fail  for  lack  of  analogy  between 
the  facts  there  involved  and  the  facts  of  the  instant  case,  and  that  the 
remaining  assignments  of  error  which  have  been  argued  do  not  point 
to  anything  that  seems  to  us  prejudicial  to  the  company.  The  verdict 
must  be  treated  as  general  in  form,  and  as  finding  all  the  submitted 
issues  in  favor  of  the  plaintiff.  Error  is  assigned  to  the  receiving  of 
evidence  concerning  the  second  and  third  issues  as  to  the  condition  of 
the  grabiron,  but  nothing  is  said  in  the  brief  in  support  of  such  as- 
signment, and  it  must  therefore  be  regarded  as  waived.  Wege  v. 
Safe-Cabinet  Co.,  249  Fed.  696,  705,  161  C.  C.  A.  606  (C.  C.  A.  6). 

The  judgment  is  affirmed,  with  costs. 


(257  Fed.  671) 
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(Circuit  Court  of  Appeals,  Sixth  Circuit.    March  4,  1919.) 

No.  3204. 

1.  Railroads   ^=s>350(1) — Injuries    on   Track — ^Neglioenob — Question    for 
Jury. 

In  an  action  against  a  railroad  for  a  death  on  its  track  at  a  crossing, 
withdrawal  from  the  jury  of  the  question  of  the  railroad's  negligence 
held  erroneous,  In  view  of  the  testimony. 

^s»For  other  cases  see  some  topic  it  KBY  NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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2.  Death  ^=:>58(1) — Pbesumption — Exebctsb  of  Caution. 

The  law  presumes  that  one  killed  on  a  railroad  crossing  followed  the 
Instinct  of  self-preservation,  and  exercised  due  caution,  and  loolced  and 
listened  for  approaching  trains;  a  presumption  which  Is  disputable  and 
must  yield  to  convincing  evidence. 

3.  Railroads  ^s»350(13) — ^Dkath   on   Track — Contributory   Negligence — 

Question  for  Jury. 

In  an  action  against  a  railroad  for  a  death  on  its  track,  question  of  dece- 
dent's contributory  negligence  held  for  the  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio;   D.  C.  Westenhaver,  Judge. 

Action  at  law  by  Charles  Robbins,  administrator  of  the  estate  of 
Dinna  Beamer,  deceased,  against  the  Pennsylvania  Company.  To  re- 
view a  judgment  for  defendant,  plaintiff  brings  error.  Reversed, 
with  direction  to  award  new  trial. 

Francis  R.  Marvin,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
Thomas  M.  Kirby,  of  Cleveland,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Suit  for  the  negligent  killing  of  decedent.  At 
the  conclusion  of  plaintiff's  testimony  the  trial  court  directed  verdict 
for  defendant. 

The  main  street  in  the  village  of  Nevada,  Ohio  (which  we  shall 
call  Main  street),  runs  north  and  south.  It  is  crossed  at  right  angles 
by  defendant's  railroad  right  of  way,  on  which  were  at  least  two 
tracks.  On  each  side  of  Main  street  there  was  a  cross  walk  over 
the  railroad  right  of  way.  According  to  the  tendency  of  the  proof, 
decedent,  who  was  19  years  of  age,  at  about  8:10  p.  m.  of  December 
27th  left  the  house  of  her  friend,  which  was  on  the  east  side  of  Main 
street  and  50  or  60  feet  south  of  the  railroad  tracks,  for  the  purix)se 
of  mailing  a  letter  at  the  post  office,  which  was  on  the  west  side  of 
Main  street  and  on  the  north  side  of  the  tracks.  She  expected  to 
return  to  her  friend's  house  immediately  on  mailing  the  letter.  At 
the  time  she  started  on  this  errand  the  south  track  was  occupied  by 
a  long  and  slowly-moving  east-bound  freight  train.  At  about  the 
time  the  caboose  at  the  rear  of  this  freight  train  passed  out  of  the 
street,  an  engine  drawing  a  short,  west-bound  freight  train  on  the 
northerly  track,  and  running  at  a  speed  of  55  to  60  miles  an  hour, 
suddenly  burst  into  view,  without  ringing  of  bell  or  blowing  of 
whistle.  The  proof  tended  to  show  that  it  was  this  west-bound  train 
on  the  northerly  track  which  struck  and  killed  decedent. 

The  grounds  on  which  the  verdict  was  directed  were,  first,  that 
plaintiff  had  not  sustained  the  burden  of  showing  that  defendant's 
alleged  negligence  was  the  direct  and  proximate  cause  of  decedent's 
death ;  and,  second,  that  decedent  conclusively  appeared  contributorily 
negligent. 

The  place  where  the  collision  occurred  is  material  on  the  question 
both  of  defendant's  and  of  decedent's  negligence.    No  one  saw  dece- 

^=9For  oUier  cases  see  same  topic  A  KBT-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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dent  after  she  left  her  friend's  house,  and  the  point  of  collision  is  left 
to  inference.  The  language  of  the  trial  judge  in  directing  verdict  sug- 
gests that  he  thought  the  collision  must  have  occurred  at  the  east 
crossing.  However  that  may  be,  we  think  the  inference  more  natural 
that  it  occurred  at  the  west  crossing.  To  say  the  least,  such  infer- 
ence is  entirely  permissible.  It  is  supported  by  the  considerations, 
first,  that,  the  post  office  being  on  the  west  side  of  Main  street  de- 
cedent would  naturally,  to  save  time,  pass  over  to  the  west  crossing 
while  the  freight  train  was  going  past,  even  though  there  was  no 
planked  crossing  on  the  south  side  of  the  tracks;  second,  the  first 
evidence  of  the  place  of  collision,  in  the  way  of  fragments  of  dece- 
dent's body,  was  found,  two  hours  later,  100  feet  west  of  the  west 
crossing  and  between  the  rails  of  the  north  track. 

[1]  In  our  opinion  it  was  error  to  withdraw  from  the  jury  the 
question  of  defendant's  negligence.  But  two  witnesses  testified  to 
seeing  the  two  trains.  Neither  gave  the  precise  situation  of  the  trains 
at  a  given  moment,  beyond  the  fact  that  both  were  between  the  two 
street  crossings  at  the  same  time,  and  within  the  limitations  about  to 
be  stated.  One  testified  that  the  caboose  of  the  east-bound  train 
"was  on  the  crossing  about  the  same  time  as  the  engine  of  the  west- 
bound train,"  and  later  that  the  "caboose  of  the  train  going  east  and 
the  engine  of  the  train  going  west  I  would  estimate  as  occupying 'the 
foot  crossing  on  the  east  side  at  the  same  time,  but  it  might  have 
been  a  little  farther  east  and  it  might  have  been  a  little  farther  west." 
The  other  testified,  in  substance  merely,  that  the  "east-bound  train 
when  I  first  saw  the  west-bound  train,  was  going  across  the  cross- 
ing ;  going  east  across  the  crossing.  The  rear  part  of  the  east-bound 
train  was  crossing,  the  crossing  when  the  west-bound  train  came  into 
view.  By  that  I  mean  about  the  caboose  part."  And  again:  "So 
that  the  engine  of  the  west-bound  train  and  the  caboose  of  the  east- 
bound  train  were  on  some  portion  of  the  highway  at  the  same  time." 
The  fact  that  decedent,  a  telephone  operator — there  being  nothing 
to  indicate  that  she  was  not  at  least  of  ordinary  intelligence  and  in 
the  possession  of  her  faculties — coming  from  the  south,  was  struck 
by  an  engine  suddenly  projected  without  warning  bell  or  whistle  from 
the  east  across  the  main  street  of  the  village  at  the  speed  stated  (which 
would  require  less  than  one  second  to  cross  an  ordinary  four  rod 
street),  concealed  at  first  from  decedent's  view  by  the  presenc'e  of 
a  long  freight  train  in  front  of  her,  which  also  muffled  the  sound  of 
the  west-bound  train,  would  clearly  support  an  inference  that  defend- 
ant's negligence  in  so  operating  its  west-bound  train  was  the  direct 
and  proximate  cause  of  the  accident. 

[2,3]  As  respects  the  charge  of  contributory  negligence:  The 
trial  judge  thought  decedent  must  either  have  crossed  behind  the  east- 
bound  train  immediately  on  its  clearing  the  sidewalk,  when  she  was 
not  in  position  to  see  the  west-bound  train,  or  have  gone  ahead  with- 
out looking  to  see  whether  a  train  was  coming  from  the  east.  This 
conclusion  is  not,  in  our  opinion,  inevitable,  at  least  on  the  theory 
that  the  collision  occurred  at  the  west  crossing.  Defendant  had  the 
burden  of  proving  decedent's  negligence.     The  law  presumes  that 
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following  the  instinct  of  self-preservation  she  exercised  due  caution, 
and  that  before  crossing  the  tracks  she  looked  and  listened  for  ap- 
proaching trains.  Baltimore  &  Potomac  R.  R.  Co.  v.  Landrigan,  191 
U.  S.  461,  24  Sup.  Ct.  137,  48  L.  Ed.  262;  Worthington  v.  Elmer  (C. 
C.  A.  6)  207  Fed.  306,  309,  125  C.  C.  A.  50;  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Scherer  (C.  C.  A.  6)  205  Fed.  356,  359,  123  C.  C.  A.  484.  True, 
this  presumption  of  due  care  is  disputable,  and  must  yield  to  con- 
vincing evidence  that  had  decedent  looked  east  after  the  east-bound 
train  had  ceased  to  obstruct  her  view  she  must  have  seen  the  west- 
bound train  in  time  to  save  herself.  Evans  v.  Railway  Co.  (C.  C. 
A.  6)  213  Fed.  129,  129  C.  C.  A.  375. 

But  such  condition  does  not,  we  think,  conclusively  appear.  It 
did  not  appear  how  far  away  the  west-bound  train  could  be  seen  by 
one  standing  at  the  west  crossing  on  the  south  side  of  the  two  tracks. 
There  was  no  evidence  of  the  condition  of  the  headlight  of  the  west- 
bound engine,  or  how  far  to  the  east  the  track  was  either  straight 
or  tmobstructed.  It  affirmatively  appeared  that  the  night  was  dark 
and  the  lights  in  the  town  poor,  and  it  did  appear  that  buildings 
completely  hid  the  west-bound  train  from  the  view  of  persons  200 
to  400  feet  north  of  the  crossing,  and  on  either  side  of  the  main  street, 
until  the  engine  was  actually  "on  the  crossing."  It  did  not  appear  what 
the  distance  was  between  the  two  tracks  in  question,  and  as  the  case 
stood  it  was  reasonably  conceivable  that  had  decedent  looked  and  lis- 
tened before  attempting  to  cross  she  might  have  been  struck  by  the 
swiftly  moving  train  before  she  could  get  out  of  its  way.  The  sud- 
den appearance  without  warning  of  the  train  on  the  north  track  might 
well  have  created  a  confusion  accounting  for  the  collision.  Pitts- 
burgh, etc.,  R.  R.  Co.  v.  Scherer,  supra,  205  Fed.  at  page  359,  123  C. 
C.  A.  484. 

The  instant  case  is  in  its  controlling  facts  substantially  like  the 
Scherer  Case,  in  which  we  held  that  the  question  of  contributory 
negligence  was  for  the  jury.  The  most  prominent  difference  is  that 
in  the  Scherer  Case  there  was  evidence  of  the  movement  of  later 
trains  on  the  night  of  the  collision,  but  in  view  of  the  conclusion  that 
the  testimony  supports  an  inference  that  the  west-bound  train  in 
question  was  the  one  which  struck  and  killed  decedent,  the  differences 
between  the  two  cases  are  tmimportant. 

We  think  the  question  of  plaintiff's  contributory  negligence  should 
also  have  been  submitted  to  the  jury. 

The  judgment  of  the  District  Court  is  reversed,  with  direction  to 
award  a  new  trial. 
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(257  Fed.  675) 

LAKE  ERIE  &  W.  R.  C?0.  ▼.  SCHNEIDER. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    April  8,  1919.) 

No.  3164. 

1.  Railboadb    ^=:>350(1) — ^Injubies    at    Cbossino — Neolioenoe — ^Pboximate 

Cause — Question  for  Jubt. 

In  an  action  against  a  railroad  for  injuries  to  a  motor  truck  owner 
and  driver  at  a  crossing,  questions  of  the  railroad's  negligence  and  its 
c^ect  in  producing  the  accident  held  for  the  Jury. 

2.  Appeal  and  Ebrob  ^=^1064(1) — ^Habmlesb  Ebbob — ^Instbuction. 

In  an  acticm  against  a  railroad  for  injuries  to  a  motor  truck  owner  and 
driver  at  a  crossing,  where  the  evidence  fairly  admitted  finding  that  the 
view  was  not  so  obstructed,  and  there  was  not  so  much  noise,  as  to  pre- 
vent a  careful  and  prudent  person  from  discovering  the  train,  held  not 
prejudicial  error  to  qualify  the  railroad's  requested  instruction  on  plain- 
tifTs  duty  to  stop  before  crossing  to  the  extent  that  was  done  by  the  court. 

3.  New  Tbial  ^s»72 — ^Tbial  ^s»139(1) — Consideration  of  Motion — ^Weigh- 

iNo  OF  Evidence. 

It  was  not  the  province  of  the  trial  court  to  wei£^  the  evidence  when 
passing  on  motion  to  direct  verdict,  but  when  he  came  to  consider  the 
motion  for  new  trial  he  was  reiquired  to  weigh  evidence. 

4.  Railboads  ^=»350(13) — Injubies  at  Cbossing — Contbibutoby  Neouqence 

— Question  fob'  Jubt. 

In  an  action  against  a  railroad  for  injuries  at  a  crossing  to  the  owner 
and  driver  of  a  motor  truck,  question  of  plaintiff's  contributory  negli- 
gence held  for  the  Jury. 

5.  Railboads  ^=»327(7) — Injubies  at  Cbossing — ^Duty  to  Stop. 

The  owner  and  driver  of  a  motor  truck  along  a  good  road,  so  that  the 
truck  was  not  noisy,  in  approaching  a  single-track  railroad  crossing,  was 
not  required  as  a  matter  of  law  to  stop  to  avoid  the  implication  of  negli- 
gence contributing  to  his  injuries,  when  struck  by  a  special  train  running 
at  an  unusual  time ;  the  view  not  being  so  obstructed  as  to  require  plain- 
tiff to  stop. 

6.  Railboads  ^=^346(2) — ^Injubies  at  Cbossing — Contbibutoby  Negligence — 

Bubden  of  Pboof. 

In  the  federal  courts,  the  burden  to  prove  the  defense  of  contributory 
negligence  rests  upon  defendant  in  a  suit  for  injuries  at  a  crossing. 

7.  Appeal  and  Ebbob  <@=»1008 — Review  of  Evidence  by  Fedebal  CotJRT. 

A  federal  appellate  court  does  not  weigh  the  evidence,  though  it  must  be 
satisfied  that  there  is  proper  evidence  in  law  sufficient  to  support  the  ver- 
dict 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  D.  C.  Westenhaver,  Judge. 

Action  at  law  by  Fred.  Schneider  against  the  Lake  Erie  &  Western 
Railroad  Company.  To  review  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Frank  S.  Lewis,  of  Toledo,  Ohio,  for  plaintiff  in  error. 
Newcomb,  Newcomb,  Nord  &  Chapman,  of  Cleveland,  Ohio,  for  de- 
fendant in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  Plaintiff  below,  Schneider,  re- 
covered verdict  and  judgment  for  $3,525  against  the  railroad  company, 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-.N umbered  Digests  &  Indexes 
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and  the  latter  seeks  reversal  under  the  present  writ  of  error.  The  suit 
was  for  personal  injuries  sustained  by  plaintiff  at  the  crossing  of  an 
ordinary  highway,  Hawkins  road,  and  the  railroad  near  the  village  of 
Fairlawn,  Ohio.  Hawkins  road  runs  north  and  south,  and  the  railroad 
in  a  southwesterly  direction  at  the  crossing  and  at  the  places  in  question 
here.^  About  4  o'clock  in  the  afternoon  of  June  1,  1916,  plaintiff  was 
driving  his  own  motor  truck  north  and  over  the  crossing  mentioned, 
when  he  and  his  machine  were  struck  and  injured  by  a  west-bound 
train  of  the  defendant  company.  The  usual  issues  of  negligence  of  the 
railroad  company  and  contributory  negligence  of  the  plaintiff  were 
made  in  the  pleadings  and  contested  by  facts  and  circumstances  dis- 
closed by  witnesses  testifying  in  open  court. 

We  cannot  think  it  necessary  to  discuss  the  various  assignments  of 
error  set  out  in  the  record.  A  motion  made  at  the  close  of  all  the  tes- 
timony to  direct  a  verdict  for  defendant  was  denied.  No  grounds  were 
stated  in  support  of  the  motion,  but  they  are  to  be  inferred  from  ex- 
ceptions reserved  to  the  court's  charge  and  to  its  refusal  of  a  particular 
request.  It  is  objected,  for  example,  that  one  effect  of  the  court's  in- 
struction was  to  permit  the  jury  to  find  under  the  evidence  that  it  was 
negligence  on  the  part  of  defendant  to  operate  its  train  over  a  country 
crossing,  as  here,  at  a  speed  of  25  to  30  miles  an  hour.  Upon  this 
subject  the  court  charged  the  jury  at  some  length,  3aying  among  other 
things : 

"Ordinarily,  if  It  [railway  company]  exercises  the  duty  and  degree  of  care 
required — that  is,,  ordinary  care — to  notify  and  tx>  warn  persons  of  the  ap- 
proach of  its  trains,  it  may  in  the  open  country  operate  its  trains  across  a  high- 
way at  any  rate  of  speed  it  sees  fit,  consistent  with  the  safety  and  the  operation 
of  its  trains;  and  the  rate  of  speed  will  not,  In  and  of  itself,  without  other 
circumstances  tending  to  impose  other  duties  and  obligations  on  the  defendant 
company,  constitute  an  act  of  negligence." 

[1]  The  petition  alleges,  and  there  is  testimony  tending  to  show, 
that  at  the  crossing  the  train  was  running  30  miles  an  hour  without 
having  given  "warning  of  any  kind  of  the  approach" ;  that  is,  that  nei- 
ther the  whistle  nor  the  bell  of  the  locomotive  was  sounded  in  ap- 
proaching or  passing  over  the  crossing.  The  petition  also  allies  that 
the  railroad  is  maintained  in  a  cut  several  feet  in  depth  for  some  dis- 
tance east  of  Hawkins  road,  and  that  along  the  south  side  of  the  cut 
the  defendant  had  permitted  weeds  and  shrubbery  to  grow  upon  its 
right  of  way ;  and  there  is  also  testimony  tending  to  show  that  as  re- 
spects trains  approaching  the  crossing  from  the  east  the  effect  of  the  cut 
and  growth  was  more  or  less  to  obstruct  the  view  of  persons  ap- 
proaching the  crossing,  as  plaintiff  was,  from  the  south  along  the 
Hawkins  road.  It  is  true  that  the  testimony  as  to  warning  or  not  by 
whistle  and  bell  and  as  to  obstruction  of  view  is  in  conflict ;  but  these 
features  signified  conditions  naturally  affecting  the  matter  of  speed, 

1  The  presence  of  the  Garman  road,  which  extends  from  the  Hawkins  road 
In  a  northeasterly  direction  and  some  30  feet  south  of  the  railroad,  and  its 
relation  to  some  of  the  testimony,  are  not  overlooked ;  but  specific  discussion 
of  the  testimony  In  that  respect  would  not  be  helpful  to  a  right  understanding 
of  the  opinion. 
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and,  when  so  considered,  it  is  clear  enough,  under  the  motion  to  di- 
rect, that  the  question  of  defendant's  negHgence  and  its  effect  in  pro- 
ducing the  accident  were  matters  for  the  jury.  Robbins,  Adm'r,  v. 
Pennsylvania  Co.,  257  Fed.  671,  168  C.  C.  A.  621,  decided  by  this  court 
March  4,  1919;  Zimmerman  v.  Pennsylvania  Co.,  252  Fed.  571,  572, 
164  C.  C.  A.  487  (C.  C.  A.  6) ;  Hales  v.  Michigan  Cent.  R.  Co.,  200 
Fed.  533,  536,  118  C.  C.  A.  627  (C.  C.  A.  6). 

[2]  The  request  made  and    refused  as  stated  follows: 

•*If  the  view  of  this  train,  approaching  from  the  east,  was  obstructed  by 
weeds,  shrubs,  or  trees,  or  anything  else,  it  was  the  duty  of  the  plaintiff  to 
stop,  if  that  was  necessary,  in  order  to  see  or  hear  the  approaching  train." 

This  was  presented  at  the  close  of  the  general  charge,  and  in  its 
stead  the  court  instructed  the  jury  thus : 

"If  the  situation  was  such  that  the  plaintiff  could  not  see  an  approaching 
train,  that  imposed  upon  him  a  higher  degree  of  care  In  the  exercise  of  his 
other  faculties  to  ascertain  whether  or  not  a  train  was  approaching.  I  do  not 
say  to  you,  as  a  matter  of  law,  that  it  was  his  duty  to  stop  his  automobile  or 
his  vehicle  in  that  situation ;  but  if,  not  being  able  to  see,  and  if  the  noises 
were  such  that  an  ordinarily  careful  and  prudent  person  would  have  stopped 
his  car  in  order  to  listen  before  undertaking  to  cross,  then  the  plaintiff  here 
would  be  guilty  of  contributory  negligence  if  he  attempted  to  cross  without 
stopping  his  car  to  ascertain  whether  or  not  a  train  was  approaching." 

[3,  4]  These  instructions,  of  course,  had  reference  to  the  defense  of 
contributory  negligence.  It  will  be  observed  that  the  instruction  re- 
fused, as  well  as  the  one  given  in  its  stead,  in  terms  made  the  duty  of 
*plaintiff  to  stop  before  entering  upon  the  track  dependent  on  whether 
this  was  necessary  to  the  discovery  of  the  approach  or  not  of  a  train. 
Stating  the  same  thing  in  another  way,  if  an  approach  could  be  deter- 
mined by  the  sense  of  sight  or  hearing,  neither  instruction  purported  to 
impose  a  duty  to  stop.  Thus  far  the  two  instructions  are  substantial- 
ly alike.  The  ultimate  difference  between  them  concerned  a  situation 
where  the  question  of  approach  was  not  clearly  determinable  without 
first  stopping  the  motor  truck;  in  that  event  the  request  denied  im- 
posed the  duty  to  stop  as  matter  of  law,  while  the  one  given  imposed 
this  duty  or  not  according  to  the  standard  of  ordinary  care  and  pru- 
dence. If,  then,  the  evidence  was  such  as  fairly  to  admit  of  a  finding 
that  neither  the  view  was  so  obstructed  nor  the  existence  of  noises  was 
such  as  necessarily  to  prevent  an  ordinarily  careful  and  prudent  per- 
son from  discovering  the  approach  of  the  train,  it  certainly  was  not 
prejudicial  error  to  qualify  defendant's  request  to  the  extent  indicated 
by  the  instruction  given  in  its  place.  It  would  seem  that  the  safest  test 
of  this,  to  be  found  in  the  record,  is  whether  under  all  the  pertinent 
evidence  fair-minded  men  might  honestly  draw  different  conclusions 
touching  the  question  of  caution  or  fault  on  the  part  of  plaintiff  in 
approaching  and  driving  upon  the  track. 

Plaintiff  appears  to  have  looked  and  listened  with  reasonable  diligence 
before  entering  upon  the  crossing,  but  it  does  not  appear  that  he  stopn 
ped  his  machine.  It  is  said  that  his  own  testimony  "at  least  tended  to 
show  that  he  was  guilty  of  contributory  negligence."  This  would  seem 
to  be  true  if  we  consider  only  what  the  plaintiff  said  of  the  obstruction 
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to  his  view  as  he  approached  the  crossing,  and  particularly  what  he 
said  under  cross-examination  and  largely  in  response  to  leading  ques- 
tions concerning  the  effect  of  some  underbrush  and  small  trees  upon 
his  view.  The  extent  of  the  obstruction  was  a  disputed  question  at  the 
trial.  The  defendant  sought  in  several  ways,  among  which  was  the  in- 
troduction of  a  map  prepared  by  its  own  engineer,  to  show  that  there 
was  no  substantial  obstruction  to  the  view ;  and  this  attitude  of  defend- 
ant at  the  trial  must  be  considered  in  connection  with  the  testimony  of 
the  plaintiff,  including  that  elicited  through  his  cross-examination,  and 
indeed  with  the  entire  testimony  upon  the  subject. 

Moreover,  the  opportunity  to  hear  the  approach  of  the  train  is  also 
to  be  borne  in  mind  in  connection  with  the  instruction  refused  and  the 
one  given.  It  is  reasonably  clear  that  the  approach  of  a  train  was  dis- 
coverable through  the  sense  of  hearing.  It  is  not  shown  that  plaintiff's 
truck  was  a  noisy  machine;  he  was  driving  on  what  defendant's  en- 
gineer describes  as  a  "cinder  road  in  good  condition" — ^Hawkins  road ; 
and  while  it  is  true  that  an  automobile  overtook  plaintiff,  sounding  its 
horn,  and  passed  his  machine  shortly  before  he  reached  the  track,  yet 
these  circumstances  were  calculated  at  most  to  show  only  momentary 
diversion  of  plaintiff's  attention  and  the  reasonably  low  rate  of  speed 
at  which  it  otherwise  appears  he  was  traveling.  Furthermore,  defend- 
ant filed  a  motion  for  new  trial  based  on  grounds  substantially  includ- 
ing the  contentions  made  here;  and  this  is  important  because  of  the 
trial  judge's  denial  of  the  motion,  notwithstanding  his  opportunity  to 
see  the  witnesses  and  hear  them  when  delivering  their  testimony.  It 
was  not  the  province  of  the  judge  to  weigh  the  evidence  when  passing 
on  the  motion  to  direct,  but  when  he  came  to  consider  the  motion  for  a 
new  trial  he  was  required  to  weigh  the  evidence.  Big  Brushy  G)al  & 
Coke  Co.  V.  Williams,  176  Fed.  529,  532,  99  C.  C.  A.  102,  and  citations 
(C.  C.  A.  6).    In  overruling  the  motion.  Judge  Westenhaver  said : 

"An  examination  of  the  brief  and  authorities  therein  cited  in  support  of  this 
motion  for  a  new  trial  leaves  me  with  the  opinion  entertained  during  and 
at  the  conclusion  of  this  trial,  namely,  that  the  plaintiflTs  contributory  negli- 
gence was  on  the  testimony  a  question  for  the  jury,  and  that  the  verdict  of 
the  jury  Is  not  so  manifestly  against  the  weight  of  the  testimony  that  I 
would  be  justified  In  setting  it  aside." 

[5,  8]  This  is  in  accord  with  our  own  view  of  the  record.  We  are 
the  more  content  with  this  conclusion  for  several  reasons,  which  it  may 
not  be  amiss  to  add.  We  cannot  say,  as  matter  of  law,  that  the  con- 
ditions call  for  the  application  of  the  exceptional  rule  which  requires 
a  traveler  to  stop,  as  well  as  to  look  and  listen,  before  entering  upon  a 
railroad  crossing.  The  nature  of  the  crossing  now  in  question,  the 
natural  conditions  surrounding  it,  and  the  circumstances  attending 
plaintiff's  attempt  to  pass  over  it,  all  combine  to  differentiate  the  in- 
stant case  from  the  cases  relied  on  by  counsel  where  the  more  drastic 
rule  to  stop,  besides  looking  and  listening,  was  imposed.  This  is  suf- 
ficiently illustrated  by  the  facts  disclosed  and  considered  by  this  court 
in  Shatto  v.  Erie  R.  Co.,  121  Fed.  678,  59  C.  C.  A.  1 ;  the  present  Mr. 
Justice  Day  having  prepared  the  opinion. 

Further,  while  the  trial  judge  did  not  permit  the  circumstance  to  in- 
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fluence  his  instructions  to  the  jury,  it  is  worthy  of  notice  in  testing  the 
conduct  of  plaintiff  that  only  a  single  track  was  maintained  at  and  near 
this  crossing,  and  that  the  train  in  question  was  a  special  and  run  in 
a  direction  and  at  a  time  quite  unusual.  The  plaintiflf  was  familiar,  not 
only  with  the  place,  but  also  with  the  schedule  and  direction  of  regu- 
lar trains  operated  along  this  portion  of  the  track — ^two  in  the  morning 
west  bound,  and  two  in  the  evening  east  bound.  The  running  of  the 
special,  it  is  true,  was  in  itself  lawful ;  but  the  facts  mentioned  were 
admissible  as  circumstances  tending  to  explain  the  degree  of  care  and 
caution  prudent  travelers  with  plaintiffs  knowledge  of  the  situation 
would  ordinarily  exercise — ^in  a  word,  whether  they  would  stop  in  addi- 
tion to  looking  and  listening — ^before  entering  upon  the  crossing. 
Again,  and  it  scarcely  need  be  said,  the  long-settled  rule  of  the  federal 
courts  is  that  the  burden  of  proving  the  defense  of  contributory  neg- 
ligence rests  upon  the  defendant.  Robbins,  Adm'r,  v.  Pennsylvania  Co., 
supra ;  Harmon  v.  Barber,  247  Fed.  1,  6,  159  C.  C.  A.  219,  L.  R.  A. 
1918P,  428  (C.  C.  A.  6) ;  Texas  &  Pacific  Railway  v.  Volk,  151  U.  S. 
73,  77, 14  Sup.  Ct.  239,  38  Lr.  Ed.  78. 

[7]  Our  consideration  of  the  assignments,  those  not  specially  al- 
luded to,  as  well  as  those  mentioned,  convinces  us  that  no  reversible  er- 
ror intervened.  Counsel  seem  to  overlook  the  rule  that  a  federal  ap- 
pellate court  does  not  weigh  the  evidence,  though,  of  course,  the  court 
must  be  satisfied,  as  we  are  here,  that  there  is  proper  evidence  which 
in  law  is  sufficient  to  support  the  verdict. 

The  judgment  must  therefore  be  affirmed,  with  costs. 


(257  Fed.  679) 

CITY  OF  HOLLAND  et  al.  v.  HOLLAND  CITY  GAS  00.  et  aL 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit    February  18,  1919.) 

No.  3211. 

1.  COBPOBATIONS   ^=»586 — HOLDING   COMPANY— ACQUISITION    OF  OWNKBSHIP— 

Assumption  op  Obligations. 

Holding  company,  whicli  acquired  control  of  gas  company  through 
ownership  of  stock  and  bonds,  held  not  to  have  in  effect  supplanted  the 
gas  company,  assumed  its  obligations,  and  become  the  owner  of  all  its 
rights  and  property,  despite  the  use  made  by  the  holding  company  of  its 
power  to  select  directors  for  the  gas  company,  and  also  certain  statements 
made  by  the  holding  company  in  its  prospectus,  reports,  etc.,  to  its  own 
stockholders. 

2.  Corporations  ^=»590(1) — Control  bt  Stock  Ownership — ^Bsuef  Against 

Controixing  Company. 

Whore  one  corporation  acquires  a  controlling  interest  in  the  stock  of 
another,  and  so  secures  opportunity  alike  to  benefit  or  to  injure  the  in- 
terests of  such  other  company  and  its  customers,  it  being  engaged  in  the 
public  business  of  supplying  gas  to  a  community,  courts  will  not  hesitate 
to  look  into  such  a  situation,  the  controlled  company  having  become  bank- 
rupt, and  to  grant  merited  relief  against  the  holding  company. 

3.  Bankruptcy  ^=>43 — Right  op  Control  of  Gas  Company — ^Intbbfebencb 

with  Suit  in  State  Court. 

A  gas  company  in  a  city  of  Michigan,  a  majority  of  whose  stock  and 
bonds  was  owned  by  a  Delaware  holding  company,  no  statute  either  of 

^s^For  other  cases  see  same  topic  A  KEY-NUMBER  In  aU  Key-Numbered  Digests  A  Indexes 
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Michigan  or  Delaware  prohibiting  snch  ownership  by  the  Delaware  com- 
pany, was  entitled  to  go  into  bankruptcy,  and  its  proceedings  therein 
cannot  be  regarded  in  judicial  contemplation  as  an  undue  interference 
with  suit  by  the  city  and  another  against  the  gas  company  and  the  hold- 
ing company  to  enjoin  an  increase  in  the  charge  for  gas,  wliich  the  gas 
company  had  notified  the  city  was  necessary. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Michigan ;  Clarence  W.  Ses- 
sions, Judge. 

Intervening  petition  by  the  City  of  Holland  and  Evert  P.  Stephan 
to  vacate  and  set  aside  an  order  adjudging  the  Holland  City  Gas  Com- 
pany a  bankrupt,  as  well  as  the  bankruptcy  proceeding  itself,  against 
the  Gas  Company  and  the  Grand  Rapids  Trust  Company,  trustee  in 
bankruptcy.  From  an  order  dismissing  the  petition,  petitioners  ap- 
peal.   Affirmed. 

Appeal  from  dismissal  of  intervening  petition  to  vacate  and  set  aside  or- 
der adjudging  Holland  City  Gas  Company  a  bankrupt,  and  the  banknintcv 
proceeding  itself.  The  city  of  Holland,  a  municipal  corporation  of  Michigan, 
through  ordinance  approved  March  10,  1903,  granted  permission  to  Bascom 
Parker  and  his  assigns  for  a  period  of  30  years  to  lay  and  maintain  gas 
pipes,  mains,  conduits  and  service  pipes  in  the  city  streets  and  highways 
to  supply  manufactured  gas  for  illuminating  and  fuel  purposes  both  to  the 
city  and  its  inhabitants,  at  prices  and  subject  to  conditions  tlierein  provided. 
In  September  following,  the  rights  thus  granted  were  transferred  to  the 
Holland  Gas  Company,  a  Michigan  corporation,  and,  in  August  1905,  t«  thi* 
Holland  City  Gas  Company,  another  Michigan  corporation;  and  the  gas 
works  and  plant  were  thereafter,  at  least  until  commencement  of  the  bank- 
ruptcy proceeding  in  question,  maintained  and  operated  and  gas  was  supplied 
and  sold  in  the  name  of  appellee,  the  Holland  City  Gas  Company. 

However,  on  June  17,  1912,  a  corjjoration  was  organized  under  the  name 
of  American  Public  UtiUtles  Company  and  pursuant  to  the  laws  of  the  state 
of  Delaware,  for  purposes  of  production,  distribution,  and  sale  of  artificial 
gas  and  electricity,  and  also  the  purchase  of  shares  of  stock  in  any  corpo- 
ration of  "the  state  of  Delaware,  or  of  any  other  state,  territory,  or  country." 
Later  In  that  month  this  Delaware  company  purchased  from  the  holders 
thereof  a  majority  of  the  corporate  shares  in  the  Holland  City  Gas  Com- 
pany, and  has  purchased  since  then  nearly  all  the  rest  of  such  shares,  the 
total  capital  stock  being  $200,000  par  value,  divided  into  shares  of  $100  each, 
and  prior  to  November,  1912,  acquired  from  the  various  owners  $160,500  par 
value  of  the  gas  company's  outstanding  first  mortgage  bonds,  and  since  that 
time  has  purchased  further  bonds  of  the  gas  company,  until  the  total  holding 
is  upwards  of  $298,000  par  value,  principally  upon  advances  made  by  the 
Delaware  company,  some  of  them  being  on  account  of  acquisition  of  what 
are  known  as  the  Zeeland  properties  for  supplying  gas  in  territory  adjacent 
to  the  city  of  Holland.  Through  the  shares  of  stock  so  obtained  the  Dela- 
ware company  has  ever  since  chosen  and  kept  in  place  the  directors,  5  in 
all,  composing  the  board  provided  for  the  Holland  City  Gas  Company,  and 
these  directors  have  from  time  to  time  selected  from  their  number  the  otfi- 
cers  of  the  company,  viz.  president,  vice  president,  secretary,  and  treasurer. 

In  February,  1918,  when  the  intervening  petition  was  filed  herein,  the  di- 
rectors of  the  Holland  City  Gas  Company  were  stockholders  and  directors 
of  the  Delaware  company,  though  the  latter  company  appears  to  h'ave  had 
14  directors;  the  office  of  president  of  each  company  was  held  by  the  same 
person,  and  this  is  true  of  the  positions  of  secretary  and  treasurer.  The 
president  of  the  two  companies  holds  1,932  shares  of  stock  in  the  gas  com- 
pany in  trust  for  the  Delaware  company,  and  the  remaining  directors  of  the 
gas  company  each  hold  one  share  of  stock  in  that  company. 

The  Delaware  company  owns  and  votes  a  large  interest,  doubtless  a  con- 
trolling interest,  in  the  stock  of  various  other  corporations,  viz.  Albion  Gas 
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A  Light  Company,  at  Albion,  Mich.;  Elkhart  Gas  &  Fuel  Ck)mpany,  at  Elk- 
hart, Merchants'  Heat  &  Light  Company,  at  Indianapolis,  Valparaiso  Light- 
ing Company,  at  Valparaiso,  all  of  Indiana;  Wisconsin-Minnesota  Light  & 
Power  Company,  at  La  Crosse  and  other  localities  in  Wisconsin  and  Minne- 
sota; Jackson  Light  &  Traction  Company,  at  Jackson,  Miss.;  Utah  Gas  & 
Coke  Company,  at  Salt  Lake  City;  and  Boise  Gaslight  &  Coke  Company  at 
Boise,  Idaho.  The  total  assets  of  the  Delaware  company  are  valued  at  up- 
wards of  $12,845,000,  admittedly  comprising  a  "large  percentage  of  the  stock 
and  of  the  bonds  of  the  corporations"  just  mentioned. 

A  firm,  Kelsey,  Brewer  &  Co.,  composed  of  directors  common  to*  both  the 
Holland  City  Gas  Company  and  the  Delaware  company  and  claimed  to  be 
experienced  In  the  operation  and  management  of  public  utilities  companies, 
is  retained  to  give  to  all  the  companies  above  named  the  benefits  of  its  ex- 
perience. 

On  November  7,  1917,  the  Holland  City  Gas  Company  sent  a  communication 
to  the  mayor  and  council  of  the  city,  stating  in  substance  that  the  operation 
of  the  gas  properties  at  the  prevailing  prices  could  be  continued  only  at  an 
actual  loss  of  money;  that  this  was  a  fact  under  normal  business  and  price 
conditions;  that  unless  relief  were  provided  at  once  it  would  be  impossible 
under  the  present  abnormal  conditions  to  continue  the  operation  of  the  plant ; 
that  from  the  10th  inst.  the  charge  for  gas  in  the  city  would  be  at  the  rate  of 
$1.25  per  thousand  cubic  feet,  with  a  discount  of  10  cents  per  thousand  upon 
payment  by  the  15th  of  the  month  following  that  in  which  the  gas  would  be 
consumed ;  that  this  price  would  "continue  throughout  the  period  affected  by 
the  duration  of  the  war";  and  that,  should  this  increase  fail  to  produce  the 
necessary  revenue  to  meet  actual  expenses,  the  company  would  be  "com- 
pelled to  close  the  plant  and  stop  the  supply  of  gas."  This  was  25  cents  per 
thousand  cubic  feet  in  excess  of  the  price  then  prevailing. 

On  December  1,  1917,  the  present  appellants  commenced  suit  against  the 
gas  company,  and  the  Delaware  company  in  the  Ottawa  circuit  court,  in 
chancery,  setting  up  the  facts  touching  the  gas  grant  in  question  and  its 
ultimate  transfer  to  the  Holland  City  Gas  Company,  alleging  that  this  was  the 
only  source  of  gas  supply  for  the  inhabitants  of  the  city;  that  there  were 
upwards  of  1,790  consumers  dependent  on  gas  for  fuel,  for  cooking  purposes, 
heat,  and  light;  that  in  June,  1913,  the  gas  company,  its  franchises  and 
property,  became  the  property  of  the  Delaware  company,  which  had  ever 
since  dominated  the  affairs  and  conducted  the  business  of  the  gas  company ; 
that  the  price  of  gas  was  fixed  by  ordinance;  that  the  Delaware  company, 
through  the  gas  company,  sent  the  communication  above  pointed  out  to  the 
mayor  and  council  of  the  city;  that  such  threatened  increase  In  price  was 
contrary  to  equity  and  good  conscience,  and  would  cause  irreparable  injury; 
and  f -raying  an  order  restraining  defendants  from  exacting  the  threatened 
Increase  in  price  and  also  a  mandatory  injunction  directing  them  to  manu- 
facture and  supply  gas  to  the  city  and  its  inhabitants  in  compliance  with 
the  provisions  and  rates  of  the  ordinance.  On  December  3,  1917,  an  order 
was  entered  enjoining  defendants  from  collecting  a  rate  in  excess  of  that 
fixed  by  the  ordinance,  and  from  closing  the  gas  plant  and  stopping  the  sup- 
ply of  gas,  until  the  further  order  of  the  court. 

During  the  oral  argument  in  the  instant  case  we  understood  counsel  to 
concur  in  the  statement  that  the  suit  in  the  state  court  was  commenced  and 
the  order  of  injunction  granted  without  notice  to  the  defendants  in  the  case. 
It  is  to  be  inferred  from  one  of  the  answers  that  nothing  further  was  done 
In  the  case  prior  to  the  bankruptcy.  The  defendants  filed  separate  answers, 
though  it  is  not  shown  at  what  time.  However,  in  the  answer  of  the  gas 
company,  it  is  alleged  that  **slnce  the  time  of  the  filing  of  the  bill  of  com- 
plaint" it  had  "entered  into  voluntary  bankruptcy"  and  had  "been  adjudged 
a  bankrupt."  The  petition  in  bankruptcy  was  filed  and  the  adjudication 
made  February  1,  1918.  It  is  stated  in  the  opinion  below  that  it  was  upon 
the  voluntary  petition  of  the  Holland  City  Gas  Company  that  the  company 
was  adjudged  a  bankrupt,. and  the  parties  stipulate  that  the  petition  as  well 
as  the  adjudication  was  in  the  usual  form.  Appellants*  intervention  in  the 
proceeding  occurred  later  in  the  month,  February  22d. 

It  is  in  effect  alleged  in  the  intervening  petition,  and  admitted  in  the  an- 
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swer  herein,  that,  through  either  the  receiver  or  the  trustee  in  bankruptcy, 
gas  is  being  supplied  to  meet  the  requirements  of  the  inhabitants  of  the  dty 
of  Holland.  The  answer  alleges  without  denial  that  this  is  being  done  un- 
der a  license  from  the  city  and  at  the  rate  of  $1.25  per  thousand  cubic  feet, 
which  **was  estimated  to  be  the  actual  cost  of  production  of  the  same  without 
profit  to  the  said  trustee."  Moreover,  we  understood  at  the  oral  argument 
that  this  was  also  sanctioned  by  an  order  of  the  court  below,  entered  after 
hearing  from  both  sides,  and  that  the  price  was  subject  to  the  old  discount  of 
10  cents  per  thousand  cubic  feet. 

It  is  difficult  to  ascertain  some  of  the  relevant  facts  because  of  the  omlscdon 
to  include  in  the  record  in  addition  to  proofs  of  claims  a  further  transcript 
of  the  bankruptcy  proceedings  (particularly  a  copy  of  the  gas  company's  pe- 
tition), and  the  dates  of  filing  answers  in  the  state  court  The  case  was  pre- 
sented here  upon  the  intervening  petition,  the  joint  answer  of  the  bankrupt 
and  trustee,  certain  exhibits,  and  a  stipulation. 

Charles  H.  McBride,  of  HoDand,  Mich.,  and  Charles  E.  Ward,  of 
Grand  Rapids,  Mich.,  for  appellants. 
Gerrit  J.  Diekema,  of  Holland,  Mich.,  for  appellees. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
KILLITS,  District  Judge. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
Counsel  urge  the  claims  of  appellants  in  the  following  order:  (1) 
The  Delaware  company  is  bound  to  perform  the  gas  contract ;  (2)  tie 
court  below  was  without  jurisdiction,  since  under  the  Bankruptcy  Act 
the  gas  company  has  no  right  to  become  a  bankrupt ;  (3)  a  public  serv- 
ice corporation  cannot  under  the  amendment  of  1910  become  a  volun- 
tary bankrupt ;  (4)  the  gas  company  has  no  real  existence  apart  from 
the  Delaware  company ;  (5)  the  case  is  a  fraud  upon  the  courts  and  the 
public. 

[1]  The  second  and  third  claims  involve  questions  of  law  which 
may  be  passed  for  the  present.  The  first  and  the  last  two  claims  con- 
cern the  Delaware  company's  ownership  of  shares  of  stock  and  mort- 
gage bonds  of  the  gas  company.  The  theory  is  that  through  such 
ownership  the  Delaware  company  has  in  effect  supplanted  the  gas  com- 
pany, assumed  its  obligations,  and  become  the  owner  of  all  its  rights 
and  property.  The  claimed  basis  of  this  is  the  use  that  is  made  by  the 
majority  stockholder  of  its  power  to  select  directors  for  the  gas  com- 
pany, and  also  certain  statements  made  by  such  stockholder,  the  Dela- 
ware company,  to  its  own  stockholders.  Identity  in  directors,  as  well 
as  certain  officers,  of  the  two  companies,  has  been  pointed  out  in  the 
statement.  In  a  prospectus  of  the  Delaware  company  offering  to  un- 
derwriters preferred  and  common  stock  of  its  own  issue,  and  in  re- 
ports to  its  stockholders,  information  is  given  concerning,  not  only 
the  company's  own  business  affairs,  but  also  those  of  the  companies 
in  which  it  holds  capital  stock  and  bonds.  In  distinguishing,  for  in- 
tance,  its  assets  from  those  of  the  other  companies,  the  company  at 
times  speaks  in  terms  which  at  first  sight  create  a  wrong  impressiofi 
as  to  the  actual  relationship  between  the  Delaware  company  and  the 
companies  in  which  it  is  interested.  Use  is  made  of  such  words  and 
expressions  as  "control,"  "constituent  companies,"  "subsidiary  com- 
panies," "properties  intrusted  to  its  management,"  "your  properties,** 
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financing  subsidiaries/'  and  from  these  and  the  associated  language 
appellants'  counsel  infer  intent  on  the  part  of  the  Delaware  company  to 
assert  absolute  ownership  in  itself  of  franchises  and  property  of  the 
so-called  constituent  companies,  and  so  counsel  rely  on  such  expres- 
sions as  these  to  support  an  allegation  of  the  mtervening  petition: 

•That  on,  to  wit,  the  30th  day  of  June,  1912,  the  HoUand  City  Gas  Com- 
pany, its  franchise,  property,  •  •  •  became  the  property"  of  the  Dela- 
ware company. 

That  was  the  time,  as  the  statement  points  out,  when  the  Delaware 
company  made  its  first  purchase  of  stock  and  bonds  issued  by  the  gas 
company.  The  prospectus  and  reports,  however,  when  considered  as 
an  entirety,  show  that  the  terms  in  dispute  were  employed  as  conven- 
ient means  for  identifying  and  differentiating  companies  and  objects, 
and  not  to  describe  precise  corporate  relationships.  This  is  made  clear 
by  other  and  explicit  statements.  For  example,  it  is  stated  in  one  of 
the  reports: 

"Control  of  this  company  (Holland  City  Gas  Company)  by  American  Utili- 
ties Company  is  maintained  by  the  ownership  of  its  capital  stock." 

The  same  language  is  used  with  the  same  object  as  respects  all 
the  other  so-called  subsidiary  companies.  These  statements  also  ex- 
plain a  doubtful  expression,  found  at  the  beginning  of  the  same  re- 
port, where  it  is  said: 

''With  the  organization  of  the  American  Pnblic  Utilities  Company  In  1912, 
there  came  into  the  possession  of  a  single  financing  and  directing  organiza- 
tion a  group  of  pnblic  service  properties  having  pecoUar  advantages  for 
economical  supervision  and  operation." 

This  could  not  have  meant,  as  counsel  claim,  that  the  Delaware 
company  was  thus  asserting  "ownership"  of  the  "group  of  pubhc  serv- 
ice properties"  mentioned,  since,  as  we  have  seen,  the  company  specifi- 
cally stated  in  the  same  instrument  that  it  controlled  those  companies 
through  its  ownership  of  capital  stock  therein.  Again,  in  reporting 
its  assets,  the  Delaware  Company  sets  out  its  total  holdings  of  "stocks 
of  subsidiary  companies,"  also  of  bonds,  treasury  stock,  marketable 
securities,  accounts  receivable,  cash,  and  the  like,  but  of  tangible  prop- 
erty only  "furniture  and  fixtures";  also  a  comparative  statement  ex- 
pressly showing  "gross  earnings  of  subsidiary  companies"  for  the 
years  1914,  1915,  1916,  and  1917.  Another  example  of  the  Delaware 
company's  ambiguous  statements  is  found  in  the  report  of  December, 
1917,  to  its  own  stockholders  in  relation  to  steps  taken  to  secure  an 
increase  in  rates  for  gas  supplied  in  the  city  of  Holland.  It  is  there 
said: 

*'It  has  been  the  judgment  of  the  oflScers  of  the  company  that  this  result  is 
preferable  to  suffering  further  loss  over  the  period  of  the  franchise." 

It  is  claimed  for  appellants  that  this  allusion  to  officers  means  of- 
ficers of  the  Delaware  company ;  yet  when  the  entire  report  is  read,  in 
connection  with  the  report  of  the  Holland  City  Gas  Company  to  the 
mayor  and  council,  mentioned  in  the  statement,  we  think  it  plain  that 
the  term  "officers  of  the  company"  meant  the  officers  of  the  gas  com- 
pany. 
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[2]  Whatever,  then,  may  in  other  respects  be  said  of  the  relation j^ 
between  the  Delaware  company  and  the  gas  company,  we  cannot  think 
that  the  use  of  doubtful  phrases,  like  those  shown  in  the  prospectus 
and  reports  just  considered,  warrants  a  conclusion  that  the  stockhold- 
er, the  Delaware  company,  had  become  the  owner,  as  appellants  all^[e, 
of  the  franchise  and  property  standing  in  the  name  of  the  ^as  com- 
pany, and  it  is  not  suggested  that  any  formal  transfer  in  this  behalf 
has  been  made.  It  must  be  conceded,  however,  that  through  acquisi- 
tion of  shares  of  stock  in  the  gas  company,  and  through  interrelations 
of  the  directorates  and  officers  of  the  two  companies,  the  Delaware 
company  secured  opportunity  alike  to  benefit  or  to  injure  the  inter- 
ests of  the  gas  company  and  its  patrons.  Courts  will  not  hesitate  to 
look  into  a  situation  like  this  and  to  grant  merited  relief.  Corporate 
forms  afford  no  protection  where  it  is  sought  through  such  means  to 
impose  unlawful  burdens  or  to  commit  fraud.  Chicago,  M.  &  St.  P. 
Ry.  V.  Minn.  Civic  Ass'n,  247  U.  S.  490,  501,  38  Sup.  Ct.  553,  62  L. 
Ed.  1229.  What,  then,  is  to  be  deduced  under  the  present  record 
from  the  stock  ownership  of  the  Delaware  company  in  the  gas  com- 
pany and  the  official  relations  of  the  two  companies? 

[3]  It  is  to  be  noticed  that  the  Delaware  company  is  not  a  party  to 
this  cause,  and  hence  may  not  be  bound  by  any  conclusion  reached 
here.  Appellants  insist,  moreover,  that  it  cannot  be  held  in  this  case 
that  the  Delaware  company  is  not  bound  to  perform  the  gas  contract, 
for  the  reason  that  the  state  court  first  obtained  jurisdiction  of  that 
subject.  We  cannot,  however,  avoid  passing  on  the  status  and  condi- 
tion of  the  gas  company.  Accordingly  it  is  to  be  observed  that  there 
is  no  statute  of  the  state  of  Michigan  which  forbids  a  corporation  of 
another  state,  like  the  Delaware  company,  to  purchase  and  hold  shares 
in  a  Michigan  corporation  such  as  the  gas  company.  It  is  distinctly 
shown  that  the  Delaware  company  is  possessed  of  power  and  authorit>- 
to  acquire  and  hold  such  shares ;  and  what  is  said  of  shares  of  stock 
is  also  true  of  corporate  bonds.  In  a  word,  no  public  policy  prevailing 
in  the  state  of  Michigan  is  claimed  to  have  been  violated  by  the  Dela- 
ware company's  ownership  of  stock  and  bonds  of  the  gas  company. 
Further,  it  is  not  shown  that  the  Delaware  company,  in  its  capacity  as 
a  stockholder  or  otherwise,  has  diverted  or  depleted,  or  in  any  wise  im- 
paired or  damaged,  the  revenues,  assets,  or  property  of  the  gas  com- 
pany. The  evidence,  on  the  contrary,  tends  strongly  to  show  that  the 
Delaware  company  has  through  financial  support  materially  aided  and 
benefited  the  gas  company.  This  obviously  inured  to  the  benefit  of  the 
City  of  Holland  and  its  inhabitants,  as  patrons  of  the  gas  company; 
and  yet  it  is  not  shown  that  the  Delaware  company  has  derived  any 
profit  from  its  ownership  of  stock  in  the  gas  company,  or  anything 
more  than  current  interest  on  the  bonds  of  that  company. 

Despite  the  interlocking  scheme  of  directors  and  officers  of  the  two 
companies,  the  case  is  devoid  of  evidence  that  these  officials  have 
through  either  acts  or  omissions  prejudiced  the  interests  of  the  gas 
company  or  interfered  with  its  due  discharge  of  corporate  duty.  We 
do  not  perceive,  and  it  is  not  shown,  how  it  could  have  been  to  the  in- 
terest of  the  Delaware  company  or  the  directors  or  officers  of  the  gas 
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company  to  inflict  injury  of  any  sort  upon  the  rights  or  property  of 
the  gas  company.  Enough  has  already  been  said  of  the  Delaware 
company's  relations  to  the  public  service  companies  before  named, 
including  the  Holland  City  Gas  Company,  to  disclose  a  distinct  purpose 
of  the  Delaware  company  to  secure  current  and  continuing  income 
tl:  rough  its  investments  in  these  companies.  Apart  from  such  a  pur- 
pose the  Delaware  company  does  not  seem  to  have  any  ceason  to  exist. 
No  legitimate  way  of  maintaining  such  a  company  is  apparent,  except 
through  income  derived  from  rightful  earnings  of  the  plants  belonging 
to  the  other  companies — in  brief,  the  success  of  that  company  ap- 
pears to  depend  upon  the  success  of  the  others — since  the  interests 
of  the  Delaware  company  apparently  reside,  as  here,  in  the  capital  stock 
of  those  companies. 

Furthermore,  it  is  to  be  observed  that  the  Delaware  company's 
holdings  are  not  in  naturally  competing  companies.  The  companies 
named  in  the  present  record  are  widely  separated  and  operate  in  dis- 
tinct municipalities,  and  the  gas  plant  here  in  question  is  the  only  one 
in  the  city  of  Holland  and  is  entirely  within  the  state  of  Michigan.  The 
case,  therefore,  does  not  fall  within  any  principle  opposed  to  the  sup- 
pression of  competition,  as,  for  instance,  the  underlying  principle  of 
the  Northern  Securities  Case,  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed. 
679,  nor  within  any  statutory  inhibition  against  interlocking  directo- 
rates similar  to  that  of  the  (Jlayton  act  (Act  Oct.  15,  1914,  c.  323,  38 
Stat.  L.  732,  §  8  [Comp.  St.  §  8835h]).  It  is  to  be  added,  in  the  lan- 
guage of  the  learned  trial  judge  when  speaking  of  the  gas  company: 

**There  has  been  no  concealment  of  name  or  business  operations.  The 
local  company  has  its  own  officers,  its  own  office  and  books  of  account.  It 
is  the  older  company,  and,  so  far  as  the  public  is  concerned,  there  has  been 
no  change  in  the  character  of  its  business  since  Its  incorporation.  It  has 
at  all  times  transacted  business  in  its  own  name.  It  has  complied  with  all 
state  and  municipal  requirements.  It  has  l)een  dealt  with  and  recognized 
by  the  state,  the  city  of  Holland,  and  its  customers  as  a  separate  corpora- 
tion." 

Hence,  under  the  facts  of  the  instant  case,  we  do  not  see  why  the 
status  of  the  gas  company  should  not  be  determined  by  the  decisions 
cited  and  distinguished  in  Chicago,  Minneapolis  &  St.  Paul  Ry.  Co.  v. 
Minn.  Civic  Ass'n,  supra,  247  U.  S.  at  page  500,  38  Sup.  Ct.  at  page 
557  (62  L.  Ed.  1229)  where  Mr.  Justice  Clarke,  speaking  for  the  court, 
interpreted  the  rule  of  those  decisions  to  be : 

•*  ♦  ♦  ♦  Ownership,  alone,  of  capital  stock  In  one  corporation  by  an- 
other, does  not  create  an  identity  of  corporate  interest  between  the  two  com- 
panies, or  render  the  stockholding  company  the  owner  of  the  property  of 
the  other,  or  create  the  relation  of  principal  and  agent  or  representative  be- 
tween the  two." 

In  addition  to  the  ownership  of  stock  involved  in  all  of  those  cases, 
at  least  two,  namely,  Pullman  Car  Co.  v.  Missouri  Pacific  Co.,  115 
U.  S.  587,  589,  596,  6  Sup.  Ct.  194,  29  L.  Ed.  499,  and  Peterson  v. 
Chicago,  Rock  Island  &  Pac.  Ry.,  205  U.  S.  364,  390,  27  Sup.  Ct.  513, 
51  L.  Ed.  841,  show  that  such  ownership  had  in  fact  been  used  to  cre- 
ate official  relations  between  the  stockholding  companies  and  the  com- 
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panics  whose  issues  of  stock  were  so  held;  and  it  may  therefore  be 
safely  concluded  that  the  foregoing  interpretation  was  intended  to 
embrace  corporations  also  officially  related,  where,  as  here,  the  com- 
pany whose  stock  is  so  held  has  been  organized  for  legitimate  purposes 
and  separately  maintained  and  employed  in  the  rightful  exercise  and 
performance  of  its  powers  and  duties.  Such  was  the  ruling  principle 
applied  by  this  court  in  what  are  called  the  Carpenter  Cases,  as  respects 
the  relations  between  the  railroad  company  and  the  coal  company  and 
also  the  effort  to  hold  the  former  upon  the  bonds  of  the  latter.  Wheel- 
ing &  L.  E.  R.  R.  Co.  V.  Carpenter,  218  Fed.  273,  274,  276,  280,  134 
C.  C.  A.  69;  New  York  Trust  Co.  v.  Carpenter,  250  Fed.  668,  674, 
163  C.  C.  A.  14. 

It  results  that  the  Chicago,  M.  &  St.  P.  Ry.  Case  serves  at  once  to 
distinguish  the  present  controversy  from  the  controlling  principle  of 
the  decision  in  tiiat  case,  and  to  render  the  decisions  here  relied  on  by 
appellants  inapplicable.  Clearly,  then,  the  gas  company  was  not  sup- 
*  planted  by  the  Delaware  company  prior  to  the  time  the  bankruptcy  pro- 
ceeding was  instituted ;  and  it  cannot  be  that  such  a  transition  could 
have  been  effected  by  that  proceeding.  If  we  assume  for  the  moment 
that  a  public  service  corporation  is  included  within  the  true  intent  of 
the  amendment  of  June,  1910  (36  Stat.  p.  838,  c.  412)  to  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544),  and  that  the  gas  company 
was  actually  bankrupt,  the  right  of  that  company  to  secure  the  benefit 
of  the  statute  could  not  be  impaired  or  defeated  merely  because  the 
right  was  exercised  through  the  control  or  at  the  instance  of  the  Dela- 
ware company ;  for  this  mode  of  exercising  the  right  was  in  no  sense 
wrongful  on  the  part  of  either  company  and  so  cannot  be  regarded  as  a 
fraud  or  imposition  upon  the  city  of  Holland  or  any  of  the  g^  con- 
sumers. The  jurisdiction  of  the  federal  court  in  bankruptcy  was 
therefore  properly  invoked ;  under  the  bankruptcy  law  this  jurisdiction 
was  essentially  exclusive,  and  the  proceeding  so  instituted  cannot  in 
judicial  contemplation  be  regarded  as  an  undue  interference  with  the 
suit  begun  in  the  state  court.  In  re  Yaryan  Naval  Stores  Co.,  214  Fed. 
563,  565,  131  C.  C.  A.  15  (C.  C.  A.  6).  After  careful  consideration 
we  are  convinced  that  Judge  Sessions  rightly  concluded  as  matter 
of  law  that  the  gas  company  was  entitled  to  become  a  voluntary  bank- 
rupt, and,  apart  from  the  remark  that  the  company  is  a  "private  *busi- 
ness'  corporation,"  we  approve  the  reasoning  of  the  opinion.  The 
facts  upon  which  the  gas  company  was  adjudged  a  bankrupt  must  be 
accepted  as  sufficient  to  justify  the  order  of  adjudication.  In  view  of 
some  of  the  claims  urged  we  deem  it  proper  to  set  out  substantially 
all  the  opinion  below.  The  order  dismissing  the  intervening  petition 
will  be  affirmed. 

Sessions,  District  Judge.  Upon  its  voluntary  petition,  the  Holland  City 
Gas  Company  has  been  adjudged  a  bankrupt  by  this  court.  The  city  ot 
Holland  and  a  customer  of  the  bankrupt,  who  has  been  and  is  a  consumer 
and  user  of  gas  produced  at  Its  plant,  have  filed  their  petition  to  set  aside 
the  adjudication  and  to  dismiss  the  bankruptcy  proceedings.  The  grounds 
of  the  application  as  set  forth  in  the  present  petition,  are  In  substance: 

(1)  That  a  public  service  corporation  like  the  bankrupt  is  not  entitled  to 
claim  or  obtain  the  benefits  of  the  Bankruptcy  Act; 
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(2)  That  the  Holland  City  Gas  Company  has  ceased  to  exist  as  a  separate 
and  distinct  corporation,  and  has  become  and  is  merely  an  instrumentality, 
agent,  or  department  of  the  American  Public  Utilities  Company,  a  Delaware 
corporation;  and 

(3)  That  the  adjudication  was  fraudulently  procured. 

1.  In  the  case  of  Gibbs  v.  Baltimore  Gas  Co.,  ISO  U.  S.  396,  408,  410,  411,  9 
Sup.  Ct.  553,  557,  558  (32  L.  Ed.  979)  the  Supreme  Court  said:  **The  supplying 
of  illuminating  gas  is  a  business  of  a  public  nature  to  meet  a  public  necessity. 
It  is  not  a  business  like  that  of  an  ordinary  cori)oration  engaged  in  the  manu- 
facture of  articles  that  may  be  furnished  by  individual  effort  ♦  ♦  ♦  It 
is  also  too  well  settled  to  admit  of  doubt  that  a  corporation  cannot  disable 
itself  by  contract  from  performing  the  public  duties  which  it  has  undertaken, 
and  by  agreement  compel  itself  to  make  public  accommodation  or  convenience 
subservient  to  its  private  interests.  *  ♦  ♦  At  common  law  corporations 
formed  merely  for  the  pecuniary  benefit  of  their  shareholders  could,  by  a 
vote  of  the  majority  thereof  part  with  their  property  and  wind  up  their  busi- 
ness, but  corporations  to  which  privileges  are  granted  in  order  to  enable  them 
to  accommodate  the  public,  and  in  the  proper  discharge  of  whose  duties  the 
public  are  Interested,  do  not  come  within  the  rule." 

The  case  above  cited  illustrates  and  exemplifies  the  strongest  and  best  ar- 
gument that  can  be  urged  against  permitting  a  public  service  corporation 
voluntarily  to  do  any  act  which  must  result  in  disabling  it  from  performing 
its  public  duties.  In  the  absence  of  statutory  direction  and  mandate,  such 
argument  would  be,  not  only  persuasive,  but  controlling.  But  implied  limi- 
tations, even  though  based  upon  grounds  of  public  policy  or  necessity,  must 
yield  to  positive  and  express  legislative  enactment  Congress  has  spoken  in 
no  uncertain  terms  upon  the  subject  of  the  right  of  all  cori)orations,  with 
certain  specified  exceptions,  to  become  voluntary  bankrupts.  Section  4a  of 
the  Bankruptcy  Act  provides  that  "any  person,  except  a  municipal,  railroad, 
insurance  or  banking  cori)oration,  shall  be  entitled  to  the  benefits  of  this  act 
as  a  voluntary  bankrupt."  Comp.  St.  f  9588.  This  language  is  plain  and 
unambiguous  and  can  have  but  one  meaning.  The  Holland  City  Gas  Com- 
pany is  a  •'person"  (section  lal9  [Comp.  St  §  9585]),  and  is  not  a  municipal, 
railroad,  insurance,  or  banking  corporation;  hence  it  is  entitled  to  become 
a  voluntary  bankrupt.    Collier  on  Bankruptcy,  p.  142. 

With  laborious  effort  counsel  have  built  an  argument  upon  the  provisions 
of  section  4b  of  the  Bankruptcy  Act  relating  to  involuntary  bankrupts.  Of 
course,  such  an  argument  can  have  no  application  to  a  proceeding  in  vol- 
untary bankruptcy  like  the  present  one;  but,  if  it  could,  the  result  would  be 
the  same.  It  is  true  that  in  some  cases  arising  prior  to  the  amendment  of 
this  section  in  1910,  the  courts,  by  a  process  of  reasoning  not  entirely  clear 
or  satisfactory,  reached  the  conclusion  that  public  service  corporations  could 
not  be  adjudged  involuntary  bankrupts.  In  re  Hudson  River  Electric  Tower 
Co.  (D.  C.)  173  Fed.  934 ;  Id.,  183  Fed.  701,  106  C.  C.  A.  139,  33  L.  R.  A.  (N. 
S.)  454;  In  re  Bay.  City  Irrigation  Co.  (D.  C.)  135  Fed.  850.  In  one  case  (In 
re  Wilkes  Barre  Light  Co.  [D.  C]  224  Fed.  248)  arising  subsequent  to  the 
amendment  of  1910  a  District  CJourt  reached  the  same  conclusion.  But  a 
most  cursory  examination  of  the  opinion  in  that  case  will  show  that  the 
amendment  was  either  overlooked  or  ignored.  Whether  the  reasoning  of  these 
cases  is  sound  or  unsound  is  quite  immaterial,  because  they  have  no  applica- 
tion to  the  amended  statute. 

The  amendatory  act  of  1910  effected  radical  changes  in  the  law  and  made 
many  corporations  subject  to  involuntary  adjudication  which  could  not  have 
been  proceeded  against  under  the  provisions  of  the  original  act.  For  ex- 
ample, it  was  held  that  hotel  companies  (Toxaway  Hotel  Co.  v.  Smathers, 
216  U.  S.  439,  30  Snp.  Ct.  263,  54  L.  Ed.  558 ;  In  re  United  States  Hotel  Co. 
[C.  C.  A.  6]  134  Fed.  225,  67  C.  C.  A.  153,  68  L.  R.  A.  588),  water  companies 
(In  re  N.  Y.  &  W.  Water  Co.  [D.  C]  98  Fed.  711),  laundry  companies  (In 
re  White  Star  laundry  Co.  [D.  C]  117  Fed.  570;  In  re  Eagle  Steam  Laundry 
Co.  [D.  C]  178  Fed.  308),  real  estate  companies  (In  re  Kingston  Realty 
Co.,  160  Fed.  445,  87  C.  C.  A.  406),  construction  companies  (Butt  v.  C.  F. 
MacNichol  Construction  Co.,  140  Fed.  840,  72  C.  C.  A.  262).  warehouse  com- 
panies (In  re  Pacific  Coast  Warehouse  Co.  [D.  C]  123  Fed.  749),  and  res- 
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taurant  companies  (In  re  Wentworth  Lunch  Co.,  160  Fed.  413,  86  C.  C.  A. 
393),  were  not  subject  to  involuntary  banluruptcy  proceedings  undet  tlie 
provisions  of  the  Bankruptcy  Act  prior  to  the  amendment  of  1910.  Since 
the  amendment,  which  provides  that  "any  moneyed,  business  or  commer- 
cial corporation,  except  a  municipal,  railroad,  Insurance  or  banking  cor- 
poration, ♦  ♦  *  may  be  adjudged  an  involuntary  bankrupt,"  the  ad- 
judication of  such  corporations  has  become  so  common  as  to  be  an  every- 
day occurrence.  There  is  no  room  for  doubt  that  the  Holland  City  Gas 
Company  is  a  private  "business"  corporation. 

Section  4b  of  the  Bankruptcy  Act  now  conforms  closely  to  the  corresiwnd- 
Ing  provisions  of  the  Act  of  March  2,  18C7,  c.  176,  14  Stat.  517,  and  It  must 
be  assumed  that,  in  the  substantial  re-enactment  of  the  earlier  statute.  Con- 
gress had  in  mind  the  interpretation  and  construction  of  that  act  by  the 
courts  while  it  was  in  force.  It  was  then  uniformly  held  that  public  service 
corporations  were  subject  to  adjudication  as  bankrupts  and  that  no  principle 
of  public  policy  required  "that  the  plain  provisions  of  the  statute  should  r^^- 
ceive  such  a  judicial  construction  as  would  exclude  this  class  of  corporations." 
Adams  v.  Boston  H.  &  E.  R.  Co.,  1  Fed.  Cas.  90,  Case  No.  47 ;  same  case  af- 
firmed 23  Fed.  Cas.  530,  Case  No.  13,684 ;  Winter  v.  Iowa,  M.  &  N.  P.  Co.,  30 
Fed.  Cas.  329,  Case  No.  17,890;  New  Orleans  R.  R.  Co.  v.  Delamore,  114  U. 
S.  501-.506,  5  Sup.  Ct.  1009,  29  L.  Ed.  244. 

2.  The  American  Public  Utilities  Company  owns  or  controls  all  of  the  stock 
and  substantially  all  of  the  mortgage  bonds  of  the  Holland  Gas  Company. 
The  stock  was  purchased  from  former  stockholders.  Part  of  the  bonds  were 
bought  in  the  open  market  and  the  balance  were  issued  for  money  ad- 
vanced and  loaned.  The  Utilities  Company  through  its  stock  ownership  con- 
trols the  Gas  Company  in  the  same  way  and  to  the  same  extent  that  stock- 
holders usually  control  corporations.  *  *  ♦  Under  such  circumstances,  it 
cannot  be  said  to  have  become  merged  in  the  other  company  or  to  have  lost 
Its  corporate  identity.  As  was  said  by  the  Circuit  Court  of  Appeals  of  this 
circuit  in  Richmond  &  Irvine  Construction  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co., 
68  Fed.  105,  108,  15  C.  C.  A.  289,  292  (34  L.  R.  A.  625):  *The  fact  that  the 
stockholders  in  each  may  have  been  the  same  persons  does  not  operate  to  de- 
stroy the  legal  identity  of  either  corporation.  Neither  does  the  fact  that  the 
one  corporation  exercised  a  controlling  influence  over  the  other  through  the 
ownership  of  its  stock  or  through  the  identity  of  stockholders,  operate  to  make 
either  the  agent  of  the  other,  or  to  merge  the  two  corporations  into  one. 
There  is  no  pretense  of  any  fraudulent  concealment  of  the  Interest  of  the  one 
corporation  in  the  other,  or  of  the  fact  that  the  persons  controlling  the  one 
corporation  likewise  controlled  the  other."  See,  also,  Pittsburgh  &  BuiZalo 
Co.  V.  Duncan  (C.  C.  A.  6)  2.32  Fed.  584-587,  146  C.  C.  A.  542 ;  Kardo  Co.  v. 
Adams  (C.  C.  A.  6)  231  Fed.  950-964,  146  C.  C.  A.  146 ;  Blgelow  v.  Calumet  & 
Ilocla  Mining  Co.  (C.  C.  A.  6)  167  Fed.  721-728,  94  C.  C.  A.  13 ;  In  re  Water- 
town  Paper  Co.  (C.  C.  A.  2)  169  Fed.  252,  255,  256,  94  C.  C.  A.  528 ;  C.  Crane 
&  Co.  V.  Fry  (C.  C.  A.  4)  126  Fed.  278,  285,  61  C.  C.  A.  260. 

3.  The  petition  herein  is  replete  with  charges  of  concealment,  deception  and 
fraud.  It  is  suflicient  to  say  that  the  charges  are  not  sustained  by  the 
proofs.  Upon  this  record,  the  imputation  of  fraud  rests  largely,  if  not  whol- 
ly, upon  inferences  sought  to  be  drawn  from  the  fact  that,  prior  to  the  tiling 
of  the  petition  in  bankruptcy,  a  suit  was  instituted  in  one  of  the  state  courts 
by  these  petitioners  against  the  American  Public  Utilities  Company  and  the 
Holland  City  Gas  Company  to  restrain  them  from  closing  the  bankrupt's  gas 
plant  and  discontinuing  its  service  and  also  from  increasing  rates  as  proposed 
and  threatened.  A  temporary  injunction  was  issued  by  the  state  court,  but 
the  case  has  not  been  tried  upon  the  merits.  No  receiver  has  been  asked 
for,  and  no  attempt  has  been  made  to  disturb  or  Interfere  with  the  posses- 
sion and  control  of  the  plant  or  business.  The  sole  purpose  of  the  suit  was 
to  enforce  what  is  claimed  to  be  a  contract  obligation  contained  in  the  fran- 
chise granted  by  the  city  of  Holland  to  a  predecessor  of  the  bankrupt.  No 
creditor  of  the  bankrupt,  as  such.  Is  a  party  to  the  suit  The  Gas  Company 
insisted  that  it  could  not  manufacture  and  furnish  gas  for  the  price  fixed 
in  and  by  its  franchise  and  that  it  was  suffering  serious  loss  in  the  operation 
of  its  plant  and  threatened  to  discontinue  its  service  unless  it  was  permitted 
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to  charge  Increased  rates.  Assurain?:  that  its  threatened  action  would  con- 
stitute a  violation  of  its  contract  obligations,  it  is  difficult  to  perceive  how 
either  the  suit  in  the  state  court,  the  ultimate  Issues  there  involved,  or  the 
conduct  of  the  bankrupt  in  applying  to  this  court  evidences  such  fraud  as 
would  bar  an  adjudication  and  prevent  it  from  seeking  or  obtaining  the  bene- 
fits of  the  Bankruptcy  Act  It  is  unnecessary  to  determine  at  this  time  the 
effect  of  the  adjudication  in  bankruptcy  upon  the  suit  In  the  state  court. 
Certainly  it  cannot  affect  any  claims  or  rights  which  petitioners,  or  either  of 
them,  may  have  against  the  American  Public  Utilities  Company. 
The  petition  to  vacate  the  adjudication  will  be  denied. 


(257  Fed.  689) 

STETSON  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  13,  1919.) 

No.  3217. 

1.  Poisons  ^=s>2 — Federal  Nabcotic  Drug  Act — Validitt  op  Administrative 

Provisions. 

The  administrative  provisions  of  Harrison  Narcotic  Drug  Act,  {  1  (CJomp. 
St.  {  6287g),  relating  to  taxation  and  registration,  are  valid. 

2.  Indictment  and  Information  ^=»111(4) — Federal  Narcotic  Drug  Act — 

Negativing  Exceptions. 

An  indictment  for  violation  of  the  Harrison  Narcotic  Drug  Act  (Comp. 
St.  §  6287g  et  seq.),  which  described  defendant  as  not  being  then  and  there 
an  officer  of  the  federal  government  or  state  government  engaged  in 
making  purchases  of  the  specified  drug,  and  not  being  any  other  officer  en- 
titled to  make  such  purchases,  held  not  insufficient,  as  failing  to  negative 
all  statutory  exceptions  from  the  operation  of  the  statute  by  section  1. 

8.  Indictment  and  Information  ^=s>71 — Certainty. 

An  indictment  is  sufficiently  certain  if  it  fairly  informs  accused  of 
the  crime  intended  to  be  charged,  so  as  to  enable  him  to  prepare  his  de- 
fense, and  so  as  to  make  the  judgment  a  complete  defense  to  a  second  pros- 
ecution. 

4.  Indictment  and  iNFokMATioN  ^=»111(2) — Federal  Narcotic  Drug  Act — 

♦Negativing  Exceptions. 

Count  of  indictment  for  violation  of  the  Harrison  Narcotic  Drug  Act 
(Comp.  St.  §  6287g  et  seq.)  held  not  Imd,  as  not  negativing  the  exception  of 
section  6  (Comp.  St.  §  6287/),  that  the  provisions  of  the  act  shall  not  be 
construed  to  apply  to  the  dispt^nslng  of  remedies  not  containing  more  than 
a  quarter  of  a  grain  of  morphine,  etc. 

5.  Indictment  and  Information  ^=>111(2) — Negativing  Exceptions. 

An  exception  in  the  enacting  clause  of  a  penal  statute  must  be  negatived 
by  the  indictment,  but  an  exception  in  a  later  section  need  not  be  negatived. 

6.  Indictment  and  Information  ^=»110(3) — Description  of  Statutory  Of- 

fense. 

Description  of  a  statutory  offense  in  the  language  of  the  statute  is 
sufficient,  provided  the  language  used  according  to  its  natural  import  fully 
desciibes  the  offense. 

7.  Indictment  and  Information  ^=>11(K3) — Feder\l  Narcotic  Drug  Act — 

Description  of  Offense — Sufficiency — Statutory  Language. 

Indictment  for  violation  of  the  Harrison  Narcotic  Drug  Act  (Comp.  St. 
i  6287g  et  seq.),  stating  the  charge  substantially,  though  not  literally,  in 
the  language  of  section  1  of  the  act,  fully  defining  the  offense,  and  also 
alleging  the  sale  of  morphine  in  certain  so-called  morphine  checks  and 
other  forms,  held  sufficient. 
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8.  Poisons  ^=94 — Federal  Nabcotio  Dbuo  Act — ^''Pbcpabations  and  Bkice- 

DIES.'* 

*'Prepo  rat  ions  and  r^nedles,"  contained  in  Harrison  Narcotic  Dro^  Act, 
f  6  (Comp.  St.  f  62872),  held  not  to  include  dear  morphine,  but  to  relate  to 
actual  medicinal  preparations  and  remedies  not  containing  more  than  a 
quarter  of  a  grain  of  morphine,  remedies  such  as  a  physician  or  druggist 
would  normally  dispense. 

9.  Poisons  ^=s>9 — Federal  Nabcotio  Dbuo  Act — ^Evidbncb. 

In  a  prosecution  for  violation  of  the  Harrison  Narcotic  Drug  Act  (Oomp. 
St.  {  6287g  et  seq.),  defendant  not  being  charged  as  a  physician  or  a 
druggist,  and  the  indictment  not  negativing  the  exception  of  section  6  of  the 
act  (Comp.  St.  {  62871),  it  was  open  to  him  to  show  he  was  merely  dis- 
pensing medicinal  preparations  and  remedies  containing  not  more  than  the 
amount  of  morphine  permitted  by  section  6. 

10.  Criminal  Law  ^=:»1186(4)—Revebsal— Technical  Objection  to  Indict- 
ment. 

Objection  to  indictment  for  violating  the  Harrison  Narcotic  Drug  Act 
(Comp.  St.  {  6287g  et  seq.),  in  that  it  did  not  negative  the  exception  of 
section  6  (Comp.  St.  §  6287^  relative  to  the  dispensing  of  preparations  and 
remedies  not  containing  more  than  a  quarter  of  a  grain  of  morphine,  held 
technical,  unsubstantial,  and  unprejudicial,  and  within  the  terms  of 
Comp.  St.  $  1691.  and  Judicial  Code,  §  269  (Comp.  St  §  1246),  as  amraded 
February  26,  1919. 

11.  Cbiminal  Law  ^=s>1144(17) — ^Appeal — Presumption  as  to  Sentence — ^Im- 
position Undeb  Valid  Count. 

In  the  absence  of  evidence  to  the  contrary,  sentence  which  could  have 
been  imposed  on  conviction  under  either  count  of  an  indictment  will  be 
presumed  to  have  been  imposed  under  the  valid  count. 

12.  Poisons  ^=»4 — ^ELlbbison  Nabcotio  Dbuo  Act — ^Application  op  Section. 

Harrison  Narcotic  Dnig  Act,  §  8  (Ck)mp.  St.  {  6287n),  applies  to  the  busi- 
ness of  selling  narcotic  drugs  as  distinct  from  mere  possession. 

13.  Criminal  Law  ^=»1090(8, 11)— Matters  Not  Reviewable — Absence  of 
Bill  of  Exceptions. 

On  appeal  from  a  conviction,  cridtisms  of  alleged  lack  of  evidence  in 
certain  respects,  of  asserted  erroneous  proceedings  on  trial,  and  of  the 
introduction  of  certain  undisputed  evidence,  cannot  be  considered,  where 
the  record  contains  no  bill  of  exceptions,  and  thus  no  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  J.  Tattle,  Judge. 

Frank  Stetson  was  convicted  of  violating  the  federal  Narcotic  Drug 
Act,  and  he  brings  error.    Affirmed. 

Frans  E.  Lindquist,  of  Kansas  City,  Mo.,  for  plaintiff  in  error. 
Frederic  L.  Eaton,  Asst.  U.  S.  Atty.,  of  Detroit,  Mich. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Stetson  was  indicted  for  violating  the 
Harrison  Narcotic  Drug  Act  (U.  S.  Comp.  St.  1916,  §  6287g  et  seq.). 
The  indictment  contained  two  counts.  The  first  charged  him  with  en- 
gaging in  carrying  on  the  business  of  dealing  in  and  selling  morphine, 
by  selling  and  dispensing  the  same  to  persons  unknown,  without  hav- 
ing registered  with  or  paid  the  special  tax  to  the  collector  of  internal 
revenue,  as  required  by  section  1  of  the  act.  The  second  count  charged 
him  with  a  violation  of  section  8,  in  having  morphine  in  his  possession 
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for  purposes  of  sale  without  having  registered  or  paid  th^  special  tax. 
Under  his  plea  of  not  guilty  he  was  tried,  convicted,  and  sentenced.  He 
challenges  the  constitutionality  of  both  sections  1  and  8  of  the  act,  and 
the  sufficiency  of  each  count  in  the  indictment. 

[1]  1.  The  recent  decisions  of  the  Supreme  Court  of  the  United 
States  in  United  States  v.  Doremus,  249  U.  S.  86,  39  Sup.  Ct.  214, 
63  L.  Ed.  493,  in  which  petition  for  rehearing  has  been  denied,  and 
Webb  &  Goldbaum  v.  United  States,  249  U.  S.  96,  39  Sup.  Ct.  217, 
63  L.  Ed.  497,  foreclose  the  question  of  the  constitutionality  of 
section  1.  While  those  decisions  directly  relate  to  section  2,  it  follows, 
from  the  sustaining  of  the  act  as  a  revenue  measure,  that  the  validity 
of  the  administrative  provisions  of  section  1,  relating  to  taxation  and 
registration,  is  unassailable. 

[2,3]  2.  Section  1  contains  a  proviso  exempting  from  the  require- 
ments of  registration  and  payment  of  tax  "officers  of  the  United  States 
government  who  are  lawfully  engaged  in  making  purchases  of  the 
above-named  drugs  for  the  various  departments  of  the  Army  and 
Navy,  the  public  health  service,  and  for  government  hospitals  and  pris- 
ons, and  officers  of  any  state  government,  or  of  any  county  or  munici- 
pality therein,  who  are  lawfully  engaged  in  making  purchases  of  the 
above-named  drugs  for  state,  county,  or  municipal  hospitals  or  pris- 
ons, and  officials  of  any  territory  or  insular  possession,  or  the  District 
of  Columbia,  or  of  the  United  States,  who  are  lawfully  engaged  in  mak- 
ing purchases  of  the  above-named  drugs  for  hospitals  or  prisons  there- 
m. 

Stetson  is  described  in  the  indictment  as  "not  being  then  and  there 
an  officer  of  the  federal  government  or  state  government  engaged  in 
making  purchases  of  the  above-named  drug,  and  not  being  then  and 
there  any  other  officer  entitled  to  make  purchases  of  said  narcotic 
drugs."  The  indictment  is  criticized  as  failing  to  negative  all  the  stat- 
utory exceptions.  We  think  this  criticism  without  merit.  The  stat- 
ute does  not  except  all  officers  of  counties  or  municipalities,  nor  all 
officials  of  any  territory  or  insular  possessions,  but  only  such  as  are 
lawfully  engaged  in  making  purchases  of  the  drugs  in  question  for  hos- 
pitals and  prisons.  We  think  the  negative  contained  in  the  indictment, 
while  more  general,  is  even  broader  than  the  statute.  Defendant  cannot 
complain  that  the  exception  is  made  to  cover  more  than  it  need  to.  It 
does  not  affect  his  substantial  rights,  nor  tend  to  his  prejudice.  An  in- 
dictment is  sufficiently  certain  if  it  fairly  inform  the  accused  of  the 
crime  intended  to  be  charged  so  as  to  enable  him  to  prepare  for  his  de- 
fense, and  so  as  to  make  the  judgment  a  complete  defense  to  a  second 
prosecution  for  the  same  offense.  United  States  v.  Hess,  124  U.  S.  483, 
8  Sup.  Ct.  571,  31  L.  Ed.  516;  Tyomies  Pub.  Co.  v.  United  States  (C.  C. 
A.  6)  211  Fed.  385,  389,  128  C.  C.  A.  47;  Daniels  v.  United  States  (C. 
C.  A.  6)  196  Fed.  459,  465,  116  C.  C.  A.  233. 

In  our  opinion,  the  indictment,  so  far  as  the  question  we  are  con- 
sidering is  concerned,  responds  to  this  test. 

[4-7]  3.  Section  6  of  the  Harrison  Act  (Comp.  St.  §  6287/)  declares 
that  its  provisions  "shall  not  be  construed  to  apply  to  the  sale,  distribu- 
tion, giving  away,  dispensing,  or  possession  of  preparations  and  rem- 
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edies  which  do  not  contain  more  than  *  *  *  one-fourth  of  a  grain 
of  morphine;  *  *  *  Provided  that  such  remedies  are  sold,  dis- 
tributed, given  away,  dispensed,  or  possessed  as  medicines,  and  not  for 
the  purpose  of  evading  the  intentions  and  provisions  of  this* act." 

The  criticism  that  the  first  count  of  the  indictment  is  bad,  because 
not  negativing  this  exception,  does  not  impress  us  as  meritorious.  The 
general  rule  is  that  an  exception  in  the  enacting  clause  must  be  neg- 
atived by  the  pleader,  but  that  an  exception  in  a  later  section  of  the 
statute  need  not  be  negatived.  United  States  v.  Cook,  17  Wall.  168, 
21  L.  Ed.  538;  Ledbetter  v.  United  States,  170  U.  S.  606,  611,  18  Sup. 
Ct.  774,  42  L.  Ed.  1162;  Shelp  v.  United  States  (C.  C.  A.  9)  81  Fed. 
694,  696,  26  C.  C.  A.  570;  Breitmayer  v.  United  States  (C.  C*  A.  6) 
249  Fed.  929,  934, 162  C.  C.  A.  127. 

In  United  States  v.  Cook,  supra,  it  is  said,  somewhat  obiter  (17 
Wall.  176,  21  L.  Ed.  538),  that  although  the  exception  is  not  in  the  en- 
acting clause,  yet  if  it  is  so  incorporated  with  that  clause  "that  it  be- 
comes in  fact  a  part  of  the  description,  then  it  cannot  be  omitted  in  the 
pleading,  but  if  it  is  not  so  incorporated  with  the  clause  defining  the 
offense  as  to  become  a  material  part  of  the  definition  of  the  offense, 
then  it  is  matter  of  defense  and  must  be  shown  by  the  other  party, 
though  it  be  in  the  same  "section  or  even  in  a  succeeding  sentence."  It 
is  also  the  rule  that  a  description  of  a  statutory  offense  in  the  language 
of  the  statute  is  sufficient,  provided  the  language  used,  according  to  its 
natural  import,  fully  describes  the  offense.  Potter  v.  United  States, 
155  U.  S.  438,  444,  15  Sup.  Ct.  144,  39  L.  Ed.  214.  In  our  opinion  the 
first  section  of  the  act  fully  defines  the  substantive  offense  with  which 
defendant  is  charged.  That  section  makes  it  unlawful  for  any  person 
required  to  register  under  the  act  to  deal  in,  sell  or  dispense  morphine 
without  registering  and  paying  the  tax.  The  indictment  states  the 
charge  substantially,  although  not  literally,  in  the  language  of  the  sec- 
tion. Moreover,  it  alleges  the  sale  of  morphine  "in  certain  so-called 
morphine  checks  and  other  forms." 

[8-10]  Defendant  pleaded  to  the  indictment  without  questioning  its 
sufficiency.  We  think  that  the  words  "preparations  and  remedies"  con- 
tained in  section  6  are  not  meant  to  include  clear  morphine,  but  relate 
to  actual  medicinal  "preparations  and  remedies  which  do  not  contain 
more  than  *  *  *  one-quarter  of  a  g^ain  of  morphine" — such 
preparations  and  remedies  as  a  druggist  or  a  physician  would  normal- 
ly dispense.  In  view  of  the  fact  that  defendant  is  not  charged  as  a  phy- 
sician or  a  druggist,  we  think  he  was  sufficiently  inform^  of  the  ac- 
cusation, and  that  under  that  accusation  it  was  open  to  hini  to  show 
that  he  was  merely  dispensing  medicinal  "prq)arations  and  remedies," 
containing  not  more  than  the  permitted  amotmt  of  morphine.  We 
think  this  conclusion  finds  more  or  less  support  in  Shelp  v.  United 
States,  supra,  where,  in  an  indictment  for  selling  liquor  contrary  to  the 
act  forbidding  the  "importation,  manufacture,  and  sale  of  intoxicating 
liquors"  in  Alaska,  "except  for  medicinal,  mechanical  and  scientific 
purposes,"  it  was  held  not  necessary  to  negative  the  exception  men- 
tioned in  the  statute ;  also  Ledbetter  v.  United  States,  supra,  where  it 
was  held  sufficient  to  charge  the  offense  in  the  language  of  the  stat- 
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ute  and  unnecessary  to  negative  the  exception  "other  than  as  herein- 
after provided,"  in  the  statute  forbidding  the  carrying  on  of  a  liquor 
business.  See  also  Smith  v.  United  States  (C.  C.  A.  8)  157  Fed.  721, 
85  C.  C.  A.  353 ;  Young  v.  United  States  (C.  C.  A.  6)  249  Fed.  935, 
937,  162  C.  C.  A.  133.  In  view  of  the  considerations  stated,  and  of  the 
further  fact  that  whether  he  was  within  the  subject-matter  of  the  ex- 
ception was  peculiarly  within  defendant's  own  knowledge,  we  think  the 
criticism  we  are  considering  is  technical,  unsubstantial  and  unpre judi- 
cial, and  thus  within  the  terms  of  section  1691  of  the  Compiled  Stat- 
utes and  section  269  of  the  Judicial  Code  (Act  March  3,  1911,  c. 
231,  36  Stat.  1163  [Comp.  St.  |  1246]),  as  amended  February  26,  1919 
(40  Stat.  1181,  c.  48). 

[11, 12]  4.  The  conclusion  reached  as  to  the  sufficiency  of  the  first 
count  makes  consideration  of  the  second  count  unnecessary.  The  con- 
viction was  a  general  one,  and  covered  both  counts.  The  sentence  was 
such  as  could  have  been  imposed  upon  a  conviction  under  either  count. 
In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  to  have 
been  imposed  under  the  valid  count.  Claasen  v.  United  States,  142  U. 
S.  140,  12  Sup.  Ct.  169,  35  t.  Ed.  966;  Hardesty  v.  United  States  (C. 
C.  A.  6)  168  Fed.  25,  26,  93  C.  C.  A.  417,  and  cases  cited ;  Bartholo- 
mew v.  United  States  (C.  C.  A.  6)  177  Fed.  at  p.  905,  101  C.  C.  A.  182 ; 
Botsford  v.  United  States  (C.  C.  A.  6)  215  Fed.  510,  132  C.  C.  A.  22. 
In  thus  passing  by  the  second  count,  we  must  not  be  understood  as 
questioning  its  sufficiency  or  the  validity  of  section  8  of  the  act.  That 
section  applies  to  the  business  of  selling,  as  distinguished  from  mere 
possession.  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup. 
Ct.  658,  60  L.  Ed.  1061,  Ann.  Cas.  1917D,  854. 

[13]  5.  The  criticisms  of  alleged  lack  of  evidence  in  certain  re- 
spects, of  asserted  erroneous  proceedings  on  the  trial,  and  of  the  intro- 
duction of  certain  undisputed  evidence,  cannot  be  considered.  The 
record  contains  no  bill  of  exceptions,  and  thus  no  evidence.  So  far  as 
concerns  the  proceedings  below,  it  is  confined  to  the  indictment,  the 
plea,  the  verdict,  the  sentence,  and  motion  that  a  proposed  bill  of  ex- 
ceptions be  signed,  and  the  order  denying  that  motion.  Before  the 
writ  of  error  was  returned  to  this  court  we  denied  an  application  for 
mandamus  to  compel  settlement  of  bill  of  exceptions,  for  the  reason 
that  it  affirmatively  appeared  that  the  court  below  had  lost  jurisdic- 
tion so  to  do  by  the  lapse  of  the  term  at  which  the  judgment  was  en- 
tered, without  reservation  of  jurisdiction  over  the  settlement,  and  with- 
out attempt  on  the  part  of  defendant  to  have  such  jurisdiction  reserved. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  Dis- 
trict Court  is  affirmed. 
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(257  Fed.  694) 

FEDER  et  aL  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    April  16,  1919.) 

No.  205. 

1.  Criminal  Law  ^=5>424(1) — Evidence — Statements  bt  One  Defendant  Aft- 

er Failure  of  Conspiracy. 

In  a  prosecution  of  two  defendants  for  conspiracy  to  defraud  the  United 
States,  testimony  of  statements  or  admissions  by  one  defendant,  made  to 
a  representative  of  the  Department  of  Justice  after  the  conspiracy,  If  it 
had  existed,  had  ended  in  failure,  field  inadmissible  against  the  other  de- 
fendant. 

2.  Criminal  Law  ^=»673(4) — Failure  to  Limit  Evidence — Codefendants. 

In  a  prosecution  for  conspiracy  to  defraud  the  United  States,  where 
testimony  was  admitted  of  the  statements  or  admissions  of  one  defendant, 
made  to  a  representative  of  the  Department  of  Justice  after  the  conspir- 
acy had  ended  in  failure,  it  was  prejudicial  error  to  refuse  to  instruct 
that  such  statements,  made  out  of  court,  were  not  competent  as  against 
the  other  defendant. 

3.  Conspiracy  ^s>48 — Conviction  of  One  Defendant  After  Death  of  Other 

— Effect  of  Acquittal  or  Nolle  Prosequi. 

Though  the  union  of  the  minds  of  at  least  two  persons  is  a  prerequi- 
site to  the  commission  of  the  crime  of  conspiracy,  yet  one  may  be  c<mi- 
victed  after  the  other  accused  is  dead  before  conviction;  but,  if  one  be 
acquitted,  the  other  also  must  be  acquitted,  as  is  the  case  if  the  prosecutor 
enter  a  nolle  prosequi  as  to  one. 

4.  CJriminal  Law  ^=»1186(1) — Reversal — Improper  CJonviction  of  One  of 

Two  Coconspirators — Effect  on  Conviction  of  Other. 

In  a  prosecution  of  two  defendants  for  conspiracy  to  defraud  the  United 
States,  where  on  his  writ  of  error  there  must  be  a  reversal  of  the  con- 
viction of  one  defendant  for  the  improper  admission  of  evidence  against 
him,  there  must  also  be  a  reversal  of  the  conviction  of  the  other. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Isabelle  Feder  and  Michael  Polsky  were  convicted  of  conspiring  to 
defraud  the  United  States,  and  they  bring  error.  Judgments  reversed, 
and  new  trials  ordered. 

Robert  H.  Elder,  of  New  York  City  (Otho  S.  Bowling,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error  Polsky. 

Max  D.  Steuer,  of  New  York  City  (Theodore  Megaarden,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error  Feder. 

Melville  J.  France,  U.  S.  Atty.,  of  New  York  City,  and  James  D. 
Bell,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.  (Charles  J.  Buchner,  Sp.  Asst 
U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  of  counsel),  for  the  United  States. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  Although  plaintiffs  in  error  were  brought 
to  trial  under  two  indictments,  they  were  convicted  and  sentenced  un- 
der one  only. 

They  were  in  common  form  accused  of  conspiring  to  defraud  the 
United  States  by  procuring,  or  endeavoring  to  procure,  the  acceptance 
by  the  War  Department  of,  and  payment  by  the  United  States  for,  a 
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large  number  of  "barrack  bags"  which  were  improperly  made,  de- 
fective, and  "useless  to  the  United  States  for  the  purpose  for  which 
they  were  manufactured."  The  overt  act  relied  upon  and  pleaded  con- 
sisted in  giving  to  certain  representatives  of  the  War  Department  of 
the  United  States  money  for  the  purpose  of  corrupting  them  and  so 
procuring  the  acceptance  of  the  aforesaid  defective  articles  of  man- 
ufacture. Criminal  Code  (Act  March  4,  1909,  c.  321)  §§  37,  39,  35 
Stat.  1096  (Comp.  St.  §§  10201,  10203).  The  defendants  were  con- 
victed and  took  out  several  writs  of  error. 

The  record  shows  that  ample  evidence  was  offered  by  the  prosecu- 
tion tending  to  show  that  defendant  Feder  formed  and  endeavored 
to  carry  out  the  plan  of  corruptly  influencing  those  representatives  of 
the  United  States  whose  business  it  was  to  see  that  the  barrack  bags 
in  question  were  good  bags,  and  thus  to  procure  their  acceptance,  al- 
though they  did  not  comply  with  the  specifications  under  which  they 
were  manufactured.  But  as  the  indictment  was  for  conspiracy  the 
crucial  question  was  whether  the  two  defendants  had  corruptly  agreed 
to  endeavor  to  bring  about  this  result — ^no  matter  what  may  have 
been  the  purposes  of  the  defendant  Feder. 

The  indictment  charges  these  two  defendants  only;  it  contains  no 
allegation  that  they  were  but  part  of  a  larger  body  of  conspirators,  nor 
the  usual  averment  that  they  conspired  and  agreed  not  only  with  them- 
selves, but  with  "other  persons  to  the  grand  jury  unknown."  Nei- 
ther is  there  any  evidence  that  any  person  or  persons  were  engaged  or 
concerned  in  or  about  said  conspiracy  except  Feder  and  Polsky. 

[1,2]  In  order  to  sustain  this  accusation  the  prosecutor  demanded 
of  defendant  Feder  (who  took  the  witness  stand)  whether  or  not  she 
had  made  certain  admissions  or  volunteered  certain  statements  to  a 
representative  of  the  United  States,  which  admissions  or  declarations, 
if  made,  strongly  tended  to  prove  the  existence  of  the  conspiracy.  De- 
fendant Feder  denied  having  made  some  of  the  suggested  and  material 
statements,  admissions  or  declarations,  whereupon  the  prosecution 
produced  a  stenographic  transcript  of  the  conversations  at  which  the 
statements  in  question  had  been  made,  and  the  same  was  admitted  in 
evidence  against  both  defendants. 

The  person  to  whom  these  statements  or  admissions  had  been  made 
was  a  representative  of  the  Department  of  Justice,  and  it  is  beyond 
all  question  from  the  record  that  at  the  time  Feder  was  produced 
before  said  representative  the  conspiracy  (assuming  that  it  existed) 
had  ended,  and  ended  in  failure.  Thereupon  counsel  for  Polsky  (who 
did  not  testify)  requested  the  court  to  instruct  the  jury  that — 

"None  of  these  statements  ♦  ♦  ♦  made  by  the  defendant  Feder  ♦  •  • 
is  any  evidence  against  the  defendant  Polsky,  and  they  must  not  consider 
such  statements  or  any  part  of  them  as  being  evidence  against  Polsky." 

This  request  the  court  denied.  At  the  close  of  the  evidence  and 
after  the  court's  colloquial  charge,  counsel  for  Polsky  again  requested 
the  court  to  charge  the  jury  that — 

"In  determining  the  question  of  Polsky's  guilt  the  jury  cannot  cdnsider  en 
evidence  against  him  any  statement  or  statements  which  tended  to  ImpL- 
cate  liim  and  were  made  by  the  defendant  Feder  as  set  forth  In  the  steuo- 
grapliic  record." 
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And  this  request  the  court  refused. 

It  is  true  that  the  estabhshed  rule  of  Logan  v.  United  States,  144 
U.  S.  309,  12  Sup.  Ct.  617,  36  L.  Ed.  429  (recently  reiterated  by  this 
court  in  Erber  v.  United  States,  234  Fed.  228,  148  C.  C.  A.  123),  was 
not  specifically  brought  to  the  attention  of  the  trial  judge  when  these 
requests  were  proffered.  But  that  rule,  to  the  effect  that  only  those 
acts  and  declarations  of  a  coconspirator  are  admissible  against  his  fel- 
lows **  which  are  done  and  made  while  the  conspiracy  is  pending  and  in 
furtherance  of  its  object,"  was  plainly  violated  in  a  way  as  plainly 
prejudicial  to  Polsky.  This  conspiracy  had  come  to  an  end,  and  when 
that  occurred,  "whether  by  success  or  by  failure,  the  admissions  of 
one  conspirator  by  way  of  narrative  of  past  facts  arc  not  admissible  in 
evidence  against  the  others." 

Since  defendant  Feder  was  proffered  as  a  witness,  whatever  was 
extracted  from  her  on  the  witness  stand  was  competent,  relevant,  and 
material  against  her;  but  the  refusal  to  charge  that  the  said  state- 
ments made  out  of  court  were  not  competent  as  against  Polsky  was 
prejudicial  error. 

[3]  The  question  remaining  is:  What  disposition  must  be  made 
of  these  writs  under  the  circumstances  shown?  If  defendant  Feder 
had  been  tried  alone,  the  record  would  have  exhibited  no  error.  Al- 
though the  union  of  minds  of  at  least  two  persons  is  a  prerequisite  to 
the  commission  of  the  crime  of  conspiracy,  yet  one  may  be  convicted 
after  the  other  accused  is  dead  before  conviction.  Per  Kent,  J.,  Peo- 
ple V.  Olcott,  2  Johns.  Cas.  (N.  Y.)  at  310,  1  Am.  Dec.  168.  Yet 
not  only  if  one  of  two  conspirators  be  acquitted  must  the  other  also 
be  acquitted,  but,  even  if  the  prosecutor  enter  a  nolle  prosequi  as  to 
one,  the  other  must  be  acquitted.  State  v.  Jackson,  7  S.  C.  283,  24 
Am.  Rep.  476 ;  Commonwealth  v.  Edwards,  135  Pa.  474,  19  Atl.  1064. 
And  even  where  evidence  tended  to  show  that  three  defendants  had 
conspired,  and  the  jury  declared  that  A.  had  conspired  with  one  of 
the  other  two,  but  they  could  not  tell  which  one,  it  was  held  by  Lord 
Campbell,  C.  J. : 

"I  think  under  these  circumstances  the  verdict  against  A.  cannot  be  sap- 
portend.  It  Is  conceded  that,  if  there  be  an  Indictment  against  two  persons 
for  a  conspiracy,  the  acquittal  of  one  must  invaUdate  the  conviction  of  the 
other.  I  t-annot  draw  a  distinction  between  the  cases  of  two  or  tliree  per- 
sons, if  one  only  is  found  guilty.  If  three  are  indicted  and  two  found  not 
guilty  the  third  must  also  be  acquitted.'*    Reg.  v.  Thompson,  16  Q.  B.  832. 

The  rule  as  to  convictions  in  conspiracy  may  be  summed  up  by  say- 
ing that,  provided  the  acquittal  or  death  of  coconspirators  does  not  re- 
move the  basis  of  the  charge,  one  defendant  may  be  convicted  of  the 
offense.  Cf.  People  v.  Mather,  4  Wend.  (N.  Y.)  229,  21  Am.  Dec. 
122 ;  People  v.  Richards,  67  Cal.  412,  7  Pac.  828,  56  Am.  Rep.  716, 
and  cases  supra. 

4]  In  the  cause  at  bar  Polsky  is  plainly  entitled  to  a  new  trial,  but 
unless  he  is  guilty  there  can  be  no  conspiracy.  The  basis  of  the  charge 
is  swept  away  if  in  point  of  fact  there  was  no  union  of  minds  be- 
tween Polsky  and  Feder,  no  matter  what  Feder's  intent,  purpose  or 
effort  may  have  been.  While  even  in  conspiracy  a  new  trial  has  been 
granted  to  one  of  numerous  defendants  without  disturbing  the  verdict 
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against  others  (Rex  v.  Mawbey,  6  T.  R.  619),  the  rule  was  formerly 
general  that,  if  a  new  trial  be  given  to  one  after  a  conviction  for  con- 
spiracy, it  is  given  to  all  who  were  found  guilty.  In  Reg.  v.  Giun- 
pertz  et  al.,  9  Q.  B.  482,  Denman,  C.  J.,  said : 

"We  cannot  grant  a  new  trial  to  one  conspirator  without  granting  It  to 
all  who  are  convicted ;  as  we  cannot  separate  the  defendants,  there  must  be 
a  new  trial  as  to  all." 

This  remark  must  be  taken  with  the  limitation  above  indicated,  and 
indeed  commented  upon  by  Lord  Denman's  colleagues  by  referring  to 
Rex  v.  Mawbey,  supra.  The  rule  is  founded  upon  much  reason,  as 
was  remarked  in  Commonwealth  v.  McGowan,  2  Pars.  Eq.  Cas.  (Pa.) 
341,  a  case  which  followed  the  Gumpertz  decision,  soon  after  the  lat- 
ter was  rendered.  It  has  been  accepted  by  writers  of  authority.  Vide 
Wharton's  Criminal  Law  (10th  Ed.)  §  1395;  Bishop's  New  Criminal 
Procedure  (4th  Ed.)  §  1038. 

The  reason  for  the  rule  is  in  our  opinion  the  indivisibility  of  the 
crime  for  which  a  plurality  of  defendants  are  tried.  This  perhaps  is 
best  illustrated  by  the  application  of  it  made  in  Butcher  v.  State,  16 
Neb.  30,  19  N.  W.  612,  where,  because  of  error  in  respect  of  one  of 
several  defendants  accused  of  tumultuous  and  unlawful  assembling, 
a  new  trial  was  granted  to  all. 

The  matter  has  received  some  consideration  in  this  court.  United 
States  V.  Cohn  (C.  C.)  128  Fed.  615,  was  an  indictment  for  conspiracy 
against  three  men  in  respect  of  an  agreement  to  defraud  the  United 
States  made  by  them  and  "others  to  the  jurors  unknown."  Two 
only  of  the  defendants  were  brought  to  trial.  The  trial  judge  gave  a 
new  trial  to  one  of  them  and  denied  it  as  to  the  other,  who  thereupon 
took  a  writ  of  error,  reported  as  Browne  v.  United  States,  145  Fed.  1, 
76  C.  C.  A.  31  (certiorari  refused  200  U.  S.  618,  26  Sup.  Ct.  755,  50 
L.  Ed.  623).  This  point  is  considered  at  page  13,  and  holds  in  sub- 
stance that  the  jury  might  well  have  convicted  the  one  person  ultimate- 
ly held  guilty  for  conspiring,  not  with  the  defendant  to  whom  a  new 
trial  was  awarded  but  with  the  absent  defendant  named,  and  the 
"persons  to  the  jurors  unknown." 

But  where,  as  here,  it  is  impossible  that  Feder  should  be  guilty  un- 
less Polsky  is,  the  crime  is  in  every  sense  indivisible,  its  essence  is 
the  mental  confederation  not  of  any  two  of  numerous  persons  (some 
perhaps  to  the  "grand  jury  unknown"),  but  of  these  two  particular 
defendants,  Feder  and  Polsky.  We  (in  Lord  Denman's  phrase)  "can- 
not separate"  these  defendants ;  for  the  conspiracy  is  already  reduced 
to  its  very  lowest  terms,  viz.  two  persons.  Therefore  the  rule  still 
applies. 

Judgments  reversed,  and  new  trials  ordered. 
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(257  FecL  698) 

PINNIB  V.  WALKER  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    April  22,  1919.) 

No.  180. 

1.  Insurance   ^=^122 — ^Assignment  of  Life   Policy — ^Vauditt — ^Wagkbikq 

Contract. 

The  assignment  of  a  life  insurance  policy,  in  effect  contemporaneouslj 
with  its  issuance  or  later,  with  wagering  intent,  to  one  having  no  insur- 
able interest  as  relative,  dependent,  or  cr^itor,  is  invalid  but  does  not 
invalidate  the  policy  and  the  proceeds  received  by  the  assignee  are  re- 
coverable for  the  benefit  of  the  estate  of  the  insured,  less  such  sums  as 
the  assignee  may  have  paid  out  thereon. 

2.  Insurance  ^=s>648(1) — Suit  Against  Assignee — Evidence. 

Evidence  that  an  insured  was  in  poor  health  at  the  time  of  the  assign- 
ment of  the  policy,  and  of  knowledge  of  such  fact  by  the  assignee,  is  com- 
petent on  the  question  whether  the  assignment  was  with  wagering  intent. 

Ward,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Nelle  E.  Finnie,  administratrix  of  the  estate  of 
David  T.  Finnie,  deceased,  against  Alfred  P.  Walker  and  George  K. 
Morrow.    Decree  for  defendants,  and  complainant  appeals.    Reversed. 

Rollins  &  Rollins,  of  New  York  City  (E.  A.  Merrill,  of  Westfield. 
N.  J.,  on  the  brief),  for  appellant. 

Owen  N.  Brown,  of  New  York  City  (Conover  English,  of  Newark, 
N.  J.,  of  counsel),  for  appellees. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  The  Equitable  Life  Assurance  Society, 
in  August,  1912,  issued  five  policies  of  life  insurance  in  the  principal 
sum  of  $5,000,  upon  the  life  of  David  T.  Finnie.  These  policies  were 
all  delivered  to  A.  S.  Herenden,  general  agent  of  the  society,  and  re- 
mained in  his  possession  until  their  delivery  by  him. 

[1]  Policy  No.  1,778,976,  payable  to  Finnie's  wife,  with  right  of 
revocation,  was  assigned  September  26,  1913,  to  Morrow.  Finnie 
paid  the  first  premium  to  the  agent  of  the  company.  Policy  No. 
1,778,977,  payable  to  the  estate  of  Finnie,  was  assigned  August  22, 
1912,  to  the  appellee  Morrow.  Policy  No.  1,778,978,  payable  to  the 
estate  of  Finnie,  was  assigned  August  20,  1912,  to  Morrow.  Policy 
No.  1,779,245,  payable  to  the  estate  of  Finnie,  was  assigned  Septem- 
ber 12,  1912,  to  Morrow.  Policy  No.  1,779,241,  payable  to  the  es- 
tate of  Finnie,  was  assigned  August  22,  1912,  to  the  appellee  Walker, 
and  on  September  16,  1913,  Walker  assigned  the  policy  to  Morrow. 
The  premiums  on  four  of  these  policies  were  paid  by  Morrow,  and 
on  the  fifth  by  Walker's  note,  but  Morrow  paid  the  note. 

Finnie  died  September  18,  1917,  and  the  moneys  due  on  the  five 
policies  were  paid  to  Morrow  on  September  20,  1917.  The  adminis- 
tratrix of  the  estate  now  sues  in  equity  to  recover  the  proceeds  paid 
to  Morrow,  and  praying  that  the  appellees  be  allowed  their  respective 
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siuns  paid  for  premiums,  with  interest,  and  that  the  difference  be 
paid  to  the  estate  she  represents.  The  theory  of  the  action  is 
that  each  assignee  had  no  insurable  interest  in  the  life  of  Finnie  and 
that  the  assignments  were  in  law  wagering  contracts.  The  trial  judge 
dismissed  the  bill. 

If  Warnock  v.  Davis,  104  U.  S.  775,  26  L.  Ed.  924,  has  not  been 
overruled  or  is  not  inconsistent  with  what  was  held  in  the  later  case  of 
the  Supreme  Court,  Grigsby  v.  Russell,  222  U.  S.  149,  32  Sup.  Ct.  58, 
56  L.  Ed.  133,  36  L.  R.  A.  (N.  S.)  642,  Ann.  Cas.  1913B,  863,  the  ap- 
pellant is  entitled  to  the  relief  she  seeks.  In  the  Warnock  Case,  su- 
pra, the  plaintiff's  intestate,  on  procuring  insurance  upon  his  life,  en- 
tered into  an  agreement  with  a  firm  whereby  it  was  to  pay  all  fees 
and  assessments  payable  to  the  underwriters  on  the  policy  and  to  re- 
ceive nine-tenths  due  thereon  at  his  death.  Pursuant  to  this  agree- 
ment, the  intestate  executed  an  assignment  of  the  policy  and  the  firm 
paid  the  fees  and  assessments.  Upon  his  death,  the  firm  collected 
from  the  underwriters  nine-tenths  of  the  amount  due  on  the  policy, 
plus  the  premiums  paid.  The  administrator  sued  the  underwriters 
for  this  nine-tenths.  There  was  no  claim  or  charge  of  fraud  upon 
the  part  of  any  one.  In  approving  a  recovery,  the  court  said,  speak- 
ing of  insurable  interest: 

"But  in  all  cases  there  must  be  a  reasonable  ground,  founded  upon  the  re- 
lations of  the  parties  to  each  other,  either  pecuniary  or  of  blood  or  affinity,  to 
expect  some  benefit  or  advantage  from  the  continuance  of  the  life  of  the 
assured.  Otherwise  the  contract  is  a  mere  wager,  by  which  the  paHy  taking 
the  policy  is  directly  interested  in  the  early  death  of  the  assured.  Such  poli- 
cies have  a  tendency  to  create  a  desire  for  the  event.  They  are  therefore,  in- 
dependently of  any  statute  on  the  subject,  condemned,  as  being  against  pub- 
lic poUcy. 

**The  astsignment  of  a  policy  to  a  partjf  not  having  an  insurable  interest  is 
as  objectionable  as  the  taking  out  of  a  policy  in  his  name.  Nor  is  its  character 
changed  because  it  is  for  a  portion,  merely^  of  the  insurance  money.  To  the 
extent  in  which  tlie  assignee  stipulates  for  the  proceeds  of  the  policy  be- 
yond the  sums  advanced  by  him,  he  stands  in  the  position  of  one  holding  a 
wager  policy.  The  law  might  be  readily  evaded,  if  the  policy,  or  an  interest 
in  it,  could,  in  consideration  of  paying  the  premiums  and  assessments  upon  it, 
and  the  promise  to  pay  upon  the  death  of  the  assured  a  portion  of  its  pro- 
ceeds to  his  representatives,  be  transferred  so  as  to  entitle  the  assignee  to  re- 
tain the  whole  insurance  money.    ♦     ♦     • 

"It  is  one  which  must  be  treated  as  creating  no  legal  right  to  the  proceeds 
of  the  policy  beyond  the  sums  advanced  upon  its  security;  and  the  courts 
will  therefore  hold  the  recipient  of  the  moneys  beyond  those  sums  to  account 
to  the  representatives  of  the  deceased.  It  was  lawful  for  the  association  to 
advance  to  the  assured  the  sums  payable  to  the  insurance  company  on  the 
policy  as  they  became  due.  It  was  also  lawful  for  the  assured  to  assign  the 
policy  as  security  for  their  payment.  The  assignment  was  only  invalid  as  a 
transfer  of  the  proceeds  of  the  policy  beyond  what  was  required  to  refund 
those  sums,  with  interest.  To  hold  it  valid  for  the  whole  proceeds  would  be 
to  sanction  speculative  risks  on  human  life,  and  encourage  the  evils  for 
which  wager  policies  are  condemned." 

In  an  earlier  case,  Cammack  v.  Lewis,  15  Wall.  643,  21  L.  Ed.  244, 
the  policy  of  insurance  for  $3,000  was  procured  by  the  debtor  at  the 
suggestion  of  a  creditor  to  whom  he  owed  $70.  It  was  assigned  to  the 
creditor  to  secure  the  debt,  upon  his  promise  to  pay  the  premiums,  and, 
in  case  of  the  death  of  the  assured,  one-third  of  the  proceeds  was  to  go 
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to  his  widow.  On  his  death,  the  assignee  collected  the  money  from  tfie 
insurance  company  and  paid  the  widow  $950  as  her  proportion,  after 
deducting  certain  payments  made.  The  widow,  as  administratrix  of 
the  deceased's  estate,  sued  for  the  balance  of  the  money  collected  and 
was  successful.  It  was  held  that  the  transaction,  so  far  as  the  cred- 
itor was  concerned,  for  the  excess  beyond  the  debt  owing  to  him,  was 
a  wagering  operation,  and  that  the  creditor,  in  equity  and  good  con- 
science, should  hold  it  only  as  security  for  what  the  debtor  owed  him 
when  it  was  assigned,  for  such  advances  as  he  might  have  afterwards 
made  on  account  of  it,  and  that  the  assignment  was  valid  only  to  that 
extent. 

In  the  case  relied  upon  by  the  appellees  (Grigsby  v.  Russell,  222  U. 
S.  149,  32  Sup.  Ct.  58,  56  L.  Ed.  133,  36  L.  R.  A.  [N.  S.]  642,  Ann. 
Cas.  1913B,  863)  it,  at  best,  limited  the  doctrine  of  Warnock  v.  Davis, 
supra,  so  as  to  permit  a  policy  previously  taken  out,  imder  drciun- 
stances  which  made  it  perfectly  valid,  to  be  assigned  to  one  who  had 
no  insurable  interest  in  the  life  of  the  insured,  providing  a  valid  con- 
sideration was  paid  therefor  by  the  assignee.  A  life  insurance  policy 
taken  out  in  good  faith  by  the  insured,  with  no  idea  of  assigning  it, 
can  afterwards,  in  good  faith,  and  for  a  valuable  consideration,  be 
sold  and  assigned  to  one  who  has  no  insurable  interest  in  the  life,  tra- 
der this  latter  case.  In  considering  the  authorities.  Justice  Holmes 
said: 

**And  cases  in  which  a  person  having  an  interest  lends  himself  to  one  with- 
out any  as  a  cloak  to  what  is  in  its  inception  a  wager  having  no  similarity  to 
those  where  an  honest  contract  is  sold  in  good  faith,  ♦  ♦  ♦  Bnt  the  case  In 
which  the  strongest  of  them  occurs  was  one  of  the  type  jnst  referred  to,  the 
policy  having  been  taken  out  for  the  purpose  of  allowing  a  stranger  associa- 
tion to  pay  the  premiums  and  receive  'the  greater  part  of  the  benefit,  and  hav- 
ing been  assigned  to  it  at  once.  Wamock  v.  Davis,  104  U.  S.  775  [26  I* 
Ed.  924].** 

In  the  Grigsby  Case,  supra,  the  insured,  after  paying  two  premiums 
and  when  the  third  was  overdue,  was  in  need  of  a  surgical  operation, 
obtained  it  from  a  doctor,  and  prevailed  upon  the  doctor  to  buy  the 
policy,  for  which  the  doctor  paid  $100.  This  was  held  to  be  a  valid 
assignment.  It  will  be  noted,  however,  that  this  was  an  out-and-out 
assignment,  and  there  was  no  agreement,  as  in  the  Wamock  or  Cam- 
mack  Cases,  for  a  part  interest  only  in  the  insurance ;  in  other  words, 
there  were  no  conditions  imposed  which  limited  the  extent  of  the  as- 
signment. 

These  policies  were  issued  to  the  estate  of  the  intestate  and  the  salu- 
tary rule  of  public  policy  which  condemns  wagering  assignments,  for- 
bids the  appellees  retaining  the  moneys  they  received,  other  than  the 
premiums  paid  by  them.  Contemporaneous  assignments  of  life  in- 
surance policies  are  wagering  contracts,  and  should  be  treated  as  such, 
just  as  the  policies  are  where  the  beneficiary  has  no  insurable  interest 
Here  the  policy  was  taken  out  with  a  view  of  its  assignment.  The  as- 
signment was  contemporaneous  with  the  issuance  of  the  policy,  and 
the  facts  disclosed  in  this  record  permit  a  fair  inference  that  it  was 
the  intent  of  the  appellees  to  obtain  just  such  a  result  as  the  issuance 
of  a  wagering  contract  of  insurance  permits. 
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Justice  Holmes,  in  Grigsby  v.  Russell,  supra,  indicates  a  desire  on 
the  part  of  the  court  to  give  as  much  commercial  freedom  and  value 
as  possible  to  the  owner  of  a  life  insurance  policy  which  has  a  mar- 
ket value;  but  that  decision  cannot  be  extended  to  cover  facts  such 
as  are  presented  here,  where  there  are  four  assignments  of  policies, 
with  no  consideration  moving  to  the  insured,  and  no  consideration  of 
commercial  advantage  is  urged  to  sustain  the  assignments.  As  we  read 
the  opinion  of  the  court,  it  is  at  least  intimated  that  the  court  would 
follow  the  Wamock  Case  under  similar  circumstances,  and  it  there- 
fore follows  that  this  court  should  visit  its  condemnation  upon  the. 
assignments  in  the  case  now  under  consideration  in  this  court. 

It  seems  to  us  the  facts  require  a  conclusive  presumption  of  wager- 
ing intent  as  to  the  fifth  (that  is,  policy  No.  1,778,976),  assigned  to 
Morrow  in  September,  1913.  Even  though  this  assignment  be  remote, 
in  point  of  time,  from  the  other  contemporaneous  assignments,  and 
therefore  not  subject  to  the  condemnation  by  reason  thereof,  it  will 
be  held  illegal  and  void  beyond  the  sums  advanced.  This  presumption 
was  kept  alive  because  of  the  inference  in  law  arising  from  the  wager- 
ing intent,  established  by  the  fact  that  Morrow  knew,  at  the  time 
of  this  assignment,  that  Finnic  was  a  very  sick  man,  and  that  the 
amount  of  the  contract,  compared  with  what  was  paid,  permitted  play- 
ing for  a  large  stake.  There  was  an  intimate  and  close  business  con- 
nection between  this  transaction  and  the  previous  ones,  wherein  Mor- 
row was  gradually  accumulating  the  five  policies  upon  the  life  of  the 
deceased.  If,  from  these  facts,  the  wagering  intent  may  be  presumed, 
as  it  must,  that  avoids  the  assignment.  Any  contract,  the  tendency 
of  which  is  to  endanger  the  public  interest  and  affect  the  public  good, 
and  which  is  subversive  of  sound  morality,  ought  never  to  receive  the 
sanction  of  a  court  of  equity  or  be  the  foundation  for  its  judgment. 
Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  139,  18  Sup.  Ct.  300,  42  L. 
Ed.  693. 

In  endeavoring  to  do  equity  between  the  two  parties,  the  appellees 
will  have  full  equity  administered  to  them  by  obtaining  the  premiums 
and  interest  and  other  charges  which  they  may  have  invested  in  keep- 
ing alive  these  policies.  Relief  should  not  be  denied  the  appellant 
because  the  appellees  have  been  paid  by  the  insurance  company.  They 
may  not  keep  the  moneys  which,  through  error  of  law  or  fact,  or  both, 
have  been  paid  to  them  by  the  insurance  company.  Because  of  the 
mistake  of  the  insurance  company,  they  should  not  have  what  the  law 
says  is  not  their  property.  The  right  to  make  them  account  as  trus- 
tees for  the  moneys  paid  them  by  the  insurance  company  cannot  be 
denied  the  appellant.  This  would  be  contrary  to  Warnock  v.  Davis, 
as  demonstrated  by  the  language  of  the  court  above  quoted.  The  as- 
signment of  a  policy  to  a  party  not  having  an  insurable  interest,  with 
wagering  intent,  is  as  objectionable  as  the  taking  out  of  a  policy  in  his 
name.  The  court  can  do  no  other  than  declare  the  assignment  void ; 
but  it  does  not  follow  that  the  policy,  which  was  issued  and  under 
which  the  money  was  paid,  is  void.  Where  the  courts  have  held  the 
assignments  void  and  unenforceable,  nevertheless  the  policy  is  valid, 
and  the  assignee  may  retain  the  antecedent  debt  or  other  considera- 
tion and  advances  made  to  keep  the  policy  alive. 
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The  theory  of  such  a  result  seems  to  be  that  the  assignment  is  said 
to  be  good  as  a  designation  of  an  appointee  to  receive  payment  from 
the  insurance  company  and  as  a  security  for  advancements.  The  il- 
legality is  in  the  attempt  of  the  assignee  to  retain  the  entire  proceeds. 
Stevens  v.  Warren,  101  Mass.  564;  Page  v.  Bumstine,  102  U.  S. 
644,  26  L.  Ed.  268;  Wamock  v.  Davis,  supra.  Certainly,  if  the  as- 
signment is  held  to  be  invalid,  the  administratrix  may  recover  by  virtue 
of  her  original  title  to  the  policy,  for  the  reason  that  it  never  went  out 
of  the  assignor  or  vested  in  the  assignee.  One  who  seeks  equity  must 
do  equity,  and  therefore  the  administratrix  here  must  permit  the  ap- 
pellees to  retain,  out  of  the  proceeds  of  the  policy,  the  consideration 
and  other  charges  paid. 

[2]  Since  there  must  be  a  new  trial,  we  must  consider  the  appel- 
lant's fourth  assignment  of  error.  The  District  Judge  in  his  opin- 
ion, stated  that  the  case  presented  a  legal  point  of  great  importance, 
new  in  this  jurisdiction,  and  he  treated  it  as  a  law  point,  stating  that 
if  he  was  wrong  there  must  be  a  new  trial,  because  of  the  rejection 
of  evidence  offered  by  the  appellant  which  would  be  of  importance 
under  the  theory  of  law  announced  in  this  opinion.  The  appellant 
offered  evidence  as  to  Finnie's  bad  health  and  knowledge  thereof  by 
assignee.  Condition  of  health  of  the  insured  at  the  time  of  the  as- 
signment of  his  life  insurance  policy  was  competent  and  important  in 
determining  the  question  of  wagering  intent.  It  was  therefore  error 
to  exclude  this  testimony. 

Judgment  reversed. 

WARD,  Circuit  Judge  (dissenting).  The  theory  of  the  bill  is  that 
the  assignees  of  the  policies  had  no  insurable  interest  to  sustain  ab- 
solute assignments,  and  that  they  should  be  construed  only  to  secure 
any  advances  made  to  Finnie  in  his  lifetime ;  the  balance  of  the  insur- 
ance collected  by  the  defendant  Morrow  from  the  insurance  company 
to  be  paid  to  Finnie's  estate. 

The  defendants  in  their  demurrers  denied  that  they  had  advanced 
any  moneys  to  Finnie  in  his  lifetime,  or  that  they  held  the  policies  as 
collateral  security.  On  the  contrary,  they  claimed  to  be  absolute  own- 
ers as  purchasers.  It  is  true  that  the  defendant  Morrow  testified  on 
the  trial  that  Finnie  owed  him  some  $400  to  $500 ;  but  this  was  right- 
ly rejected  by  the  District  Judge  as  having  been  a  consideration  for  the 
assignments  to  him.  The  bill  cannot  be  sustained  on  this  theory. 
Neither  of  the  defendants  had  any  insurable  interest  in  Finnie's  life 
as  relative,  dependent,  or  creditor. 

Policy  1,778,976,  dated  August  20,  1912  and  executed  by  the  com- 
pany August  21st,  was  delivered  to  Finnie  against  his  note  for  the 
first  annual  premium,  which  note  he  paid.  Subsequently  he  revoked 
the  designation  of  his  wife  as  beneficiary,  and  assigned  the  policy  to 
the  defendant  Morrow  for  an  expressed  consideration  of  $1.  This 
being  a  valid  policy  on  Finnie's  life,  it  was  his  property,  which  he 
could  sell  or  give  to  any  one,  without  reference  to  insurable  interest, 
as  held  in  Grigsby  v.  Russell,  222  U.  S.  149,  32  Sup.  Ct.  58,  56  L. 
Ed.  133,  36  L.  R.  A.  (N.  S.)  642,  Ann.  Cas.  1913B,  863. 
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The  other  four  policies,  thou|;h  payable  to  his  estate,  were  never 
delivered  by  the  company  to  Finnic;  he  never  paid  any  premiums 
upon  them,  and  never  owned  them  at  all.  They  did  not  come  into 
existence  until  delivery  to  his  assignees  against  payment  by  them  of 
the  first  annual  premium.  Finnic  never  had  a  valid  policy  to  sell  or 
give  away,  within  the  decision  in  the  Grigsby  Case.  The  situation 
was  exactly  as  if  the  assignees  had  originally  taken  out  wagering  pol- 
icies upon  his  life  payable  to  them.  Therefore  I  think,  not  merely 
the  assignments,  but  the  policies  themselves,  were  void  as  wagering 
insurance.  The  fact  that  the  insurance  company  has  paid  them  to 
the  defendant  Mbrrow,  assignee,  as  absolute  owner,  without  raising 
any  question  of  invalidity,  does  not  change  their  character  qua  Fin- 
nie's  estate. 

But  the  court,  relying  upon  Wamock  v.  Davis,  104  U.  S.  775,  26 
L.  Ed.  924,  holds  that  the  assignments  are  void,  but  the  policies  valid. 
It  must  be  admitted,  as  intimated  by  Mr.  Justice  Holmes  in  the  Grigs- 
by Case,  that  the  language  of  Mr.  Justice  Field  was  too  broad,  al- 
though he  finds  the  decisions  themselves  to  be  consistent  with  each 
other.  I  think  they  can  be  reconciled  on  the  theory  that  in  Warnock 
v.  Davis  the  policy  itself  was  held  valid,  perhaps  because  taken  out  by 
and  delivered  to  the  insured,  he  paying  at  least  one-tenth  of  the  first 
annual  premium,  and  being  liable  for  at  least  one-tenth  of  the  subse- 
quent premiums,  and  his  widow,  or,  in  case  of  her  death,  his  estate, 
being  entitled  to  at  least  one-tenth  of  the  insurance. 

This  may  have  justified  treating  the  assignment  of  the  remaining 
nine-tenths  as  valid,  but  only  as  security  for  repayment  of  premiums 
advanced  by  the  assignee.  But  the  four  policies  in  the  instant  case 
were  in  my  opinion  never  valid  at  all,  being  pure  wagers  from  their 
inception,  and  therefore  neither  Finnic  in  his  lifetime  nor  his  estate 
after  his  death  had  any  standing  to  make  claims  against  the  insurance 
company  or  the  person  to  whom  it  has  paid  the  insurance.  I  think  the 
decree  should  be  affirmed  as  to  the  first  policy,  because  it  was  valid, 
and  as  to  the  four  policies,  because  Finnie's  estate  has  no  interest  in 
them,  and  not  because  they  are  valid. 


(257  Fed.  703) 

BROWN  T.  UNITED  STATES.* 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit.    May  5,  1919.) 

No.  3224. 

1.  Abmt  and  Navy  ^=:»20 — Selective  Service  Act — Violations — ^Infobma- 

TION. 

An  Information  charging  a  violation  of  the  Selective  Service  Act  (Comp. 
St.  1918,  §§  2044a-2044k),  in  that  defendant  willfully  failed  and  refused 
to  present  himself  for  registration  on  June  5,  1917,  is  not  fatally  defective 
for  want  of  an  allegation  that  defendant  Is  a  citizen  of  the  United  States. 

2.  District  and  Pbosecutino  Attorneys  ^=^3(4) — Indictment  and  Informa- 

tion ^=»52(3) — Verification  by  Assistant  District  Attorney. 

Under  Rev.  St.  §  363  (Comp.  St.  §  538),  giving  the  attorney  general  power 
to  employ,  in  the  name  of  the  United  States,  attorneys  to  assist  the  dis- 
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trict  attorney  in  the  discbarge  of  his  duties,  an  information  is  not  open 
to  attack  because  verified  by  an  assistant  United  States  district  at- 
torney, for  such  assistants  come  within  the  ^neral  rule  that  an  assistant 
duly  appointed  to  prosecute  is  clothed  with  all  of  the  powers  and  privi- 
leges of  the  prosecuting  attorney. 

8.  Indictment  and  Information  ^=»  52(4) — ^Yerifioation — ^Intobmation  and 
Belief. 

It  is  only  where  it  is  sought  to  issue  a  warrant  that  the  Constitution 
requires  that  the  affidavit  must  be  by  one  knowing  the  facts;  therefore, 
as  there  is  no  statute  requiring  the  verification  of  an  information,  an  in- 
formation is  not  open  to  attack  because  verified  on  information  and  be- 
Uef. 

4.  Army  and  Navy  ^=»20 — Selective  Sbbvice  Act. 

In  a  prosecution  under  the  Selective  Service  Act  (CJomp.  St.  1918,  H 
2044a-2044k)  for  failure  to  present  himself  for  registration  on  June  £», 
1917,  evidence  held  not  to  show  that  defendant  was  entitled  to  the  direc- 
tion of  a  verdict  in  his  favor,  on  the  ground  that  he  was  not  bound  to 
register  under  Selective  Service  Regulations,  8  66,  pt  3,  declaring  that 
citizens  and  persons  who  have  declared  their  intention  to  become  dtixens* 
residing  abroad,  are  not  required  to  register. 

5.  Army  and  Navy  ^=:»20 — Selective  Service  Act — Failure  to  Eeqisteb — 

Evidence. 

An  opinion  by  the  local  legal  advisory  board  to  the  effect  that  defend- 
ant was  not  required  to  register  is  no  defense  to  a  prosecution  for  failure 
to  register  on  June  5,  1917,  as  required  by  the  Selective  Service  Law 
(Comp.  St.  1918,  §§  2044a-2044k) ;  the  advisory  boards  not  being  created 
until  November  of  that  year,  when  the  Selective  Service  Regulations 
were  promulgated. 

6.  Army  and  Navy  ^=:»20 — Selective  Service  Act — Failure  to  Reoistbr — 

Evidence. 

In  a  prosecution  under  the  Selective  Service  Act  (Comp.  St.  1918,  K 
2044a-2044k)  for  failure  to  register  on  June  5,  1917,  vouchers  given  to  de- 
fendant in  February,  1917,  which  on  their  face  indicated  that  he  was  at 
that  time  acting  as  deputy  sheriff  for  Lincoln  county,  Mont.,  held  admis- 
sible in  evidence;  defendant's  contention  being  that  he  was  then  a  resi- 
dent of  Canada. 

7.  Criminal  Law  ^=»1054(1) — Appeal — ExcEPnoNS — ^Evidence. 

Rulings  on  evidence^  not  presented  by  an  ezcepti<m,  cannot  be  consider- 
ed on  appeal. 

In  Error  to  the  District  Court  of  the  United  States,  for  the  District 
of  Montana;  George  M.  Bourquin,  Judge. 

Howard  Brown  was  convicted  of  failure  and  refusal  to  register 
on  June  5,  1917,  as  required  by  the  Selective  Service  Law,  and  brings 
error.    Affirmed. 

J.  M.  Blackford,  of  Libby,  Mont.,  and  R.  P.  Henshall,  of  San 
Francisco,  Cal.,  for  plaintiff  in  error. 

E.  C.  Day,  U.  S.  Atty.,  of  Helena,  Mont.,  Burton  K.  Wheeler,  U. 
S.  Atty.,  and  James  H.  Baldwin,  Asst.  U.  S.  Atty.,  both  of  Butte, 
Mont,  and  Homer  G.  Murphy,  Asst.  U.  S.  Atty.,  of  Helena,  Mont 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  up- 
on an  information  which  charged  him  with  wiltfully  failing  and  re- 
fusing to  present  himself  for  registration  on  June  5,  1917,  at  the 
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r^stration  place  in  the  precinct  of  Lincoln  county,  Mont.,  in  which 
he  then  and  there  had  his  permanent  home  and  actual  place  of  legal 
residence;  he  being  a  male  person  between  the  ages  of  21  and  30 
years,  and  not  an  officer  or  an  enlisted  man  of  the  Regular  Army  or 
Navy,  or  Marine  Corps,  or  in  other  service  of  the  United  States,  or 
in  the  Reserve  Corps,  etc. 

[  1  ]  It  is  assigned  as  error  that  the  court  admitted  testimony  on  an 
information  which  failed  to  state  facts  sufficient  to  constitute  a  public 
offense.  No  objection  to  the  introduction  of  evidence  was  suggest- 
ed to  the  trial  court,  but  it  is  now  said  that  the  information  is  fatally 
defective  for  want  of  an  allegation  that  the  plaintiff  in  error  was  a 
citizen  of  the  United  States.  In  Ruthenberg  v.  United  States,  245 
U.  S.  480,  38  Sup.  a.  168,  62  L.  Ed.  414,  the  court  held  that  it  was 
not  necessary  to  charge  that  the  accused  who  refused  to  register  was 
a  citizen  of  the  United  States. 

[2]  The  information  was  verified  by  an  assistant  United  States 
district  attorney,  and  on  that  eround  it  is  urged  that  it  was  fatally 
defective.  Section  363,  Rev.  Stats.  (Comp.  St.  §  538),  gives  the  At- 
torney General  power  to  employ,  in  the  name  of  the  United  States, 
attorneys  "to  assist  the  district  attorneys  in  the  discharge  of  their 
duties."  It  places  no  restriction  upon  the  powers  of  the  assistant 
district  attorneys.  They  come  within  the  general  rule  that  an  assist- 
ant, duly  appointed  to  prosecute,  is  clothed  with  all  the  powers  and 
privileges  of  the  prosecuting  attorney,  and  all  acts  done  by  him  in 
that  capacity  must  be  regarded  as  if  done  by  the  prosecuting  attorney 
himself.  32  Cyc.  724;  Parish  v.  United  States,  100  U.  S.  500,  25 
L.  Ed.  763 ;  May  v.  United  States,  236  Fed.  495,  149  C.  C.  A.  547. 

[3]  The  further  objection  is  made  that  the  verification  is  made  on 
information  and  belief.  There  is  no  statute  which  requires  the  veri- 
fication of  an  information.  It  is  only  where  it  is  sought  to  issue  a 
warrant  that  the  Constitution  requires  that  there  must  be  the  affidavit 
of  one  who  knows  the  facts.  Weeks  v.  United  States,  216  Fed.  292, 
132  C.  C.  A.  436,  L.  R.  A.  1915B,  651,  Ann.  Cas.  1917C,  524. 

[4]  Error  is  assigned  to  the  denial  of  the  motion  of  plaintiff  in  er- 
ror for  a  directed  verdict,  and  our  attention  is  directed  to  section  56, 
part  3,  of  the  Selective  Service  Regulations,  which  provides: 

"Citizens  and  persons  who  have  declared  their  intention  to  become  citizens, 
residing  abroad,  are  not  required  to  register." 

The  record  shows  that  tl)e  plaintiff  in  error  made  no  motion  for  a 
directed  verdict.  We  have  looked  into  the  testimony,  however,  suf- 
ficiently to  see  that  there  was  evidence  which  tended  to  prove  that 
his  residence  was  at  Eureka,  Mont.,  which  was  his  place  of  registra- 
tion. He  admitted  that  he  was  not  a  citizen  of  Canada,  and  had 
taken  no  steps  to  become  such,  and  that  he  was  in  Eureka  on  the  day 
of  registration.  The  evidence  was  that  his  father  had  two  farms,  one 
near  Eureka,  in  Montana,  and  one  in  Canada,  a  short  distance  across 
the  border;  that  the  plaintiff  in  error  spent  a  portion  of  his  time  at 
Eureka,  where  he  maintained  a  lodging  room  and  kept  some  of  his 
clothes,  and  where  he  received  a  portion  at  least  of  his  mail ;  and  that 
he  spent  portions  of  his  time  on  his  father's  farm  in  Canada* 
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[5]  It  is  contended  that  the  court  below  erred  in  denying  the  plain- 
tiff in  error  the  opportunity  to  prove  that  he  had  been  furnished  with 
an  opinion  from  the  local  legal  advisory  Board  to  the  effect  that  he 
was  not  required  to  register.  To  this  it  is  to  be  said,  first,  that  no 
exception  was  taken  to  the  ruling  of  the  court,  and  no  assignment 
of  error  is  directed  thereto.  Again,  there  was  no  offer  to  show  that 
the  opinion  had  been  given  on  or  prior  to  June  5,  1917.  From  the 
fact  that  the  advisory  boards  were  not  created  imtil  November  8, 
1917,  when  the  Selective  Service  Regulations  were  promulgated,  it 
is  to  be  inferred  that  the  opinion  was  furnished  after  that  date.  In 
that  case  the  opinion  could  be  no  defense  to  the  failure  to  register 
on  June  5,  1917. 

[8]  Error  is  assigned  to  the  admission  of  a  number  of  vouchers 
given  to  the  plaintiff  in  error  in  February,  1917,  which  upon  the.r  face 
indicate  that  at  that  time  he  was  acting  as  deputy  sheriff  of  Lincoln 
county,  Mont.  His  brother  at  that  time  was  the  sheriff  of  that  coun- 
ty, and  at  his  brother's  instance  the  plaintiff  in  error  conveyed  a 
man  to  an  insane  asylum  and  received  the  vouchers  in  payment  of  his 
expenses.  The  sheriff  testified  that  he  did  not  make  a  written  appoint- 
ment of  his  brother  as  a  deputy  sheriff,  and  it  is  argued  that  there 
is  no  statutory  prohibition  against  the  appointment  of  a  nonresident 
as  deputy  sheriff.  The  court  below  ruled  that  the  vouchers  were 
public  records  assumed  to  be  authentic,  and  that  the  fact  that  the 
plaintiff  in  error  acted  in  that  capacity  was  a  circumstance  which  the 
jury  might  consider.  In  that  view  we  agree.  The  vouchers  were 
properly  taken  into  consideration,  to  be  given  the  value  to  which  the 
jury  might  think  they  should  be  entitled,  in  connection  with  the  other 
evidence  as  to  the  actual  residence  of  the  plaintiff  in  error  on  June 
5,  1917. 

[7]  A  witness  was  asked  whether  he  was  acquainted  with  the  com- 
mon knowledge  in  the  community  in  which  he  lived  as  to  where  the 
home  of  the  plaintiff  in  error  was.  An  objection  to  the  question 
was  sustained,  and  to  that  ruling  error  is  now  assigned.  It  is  suffi- 
cient to  say  in  answer  that  no  exception  was  reserved  to  the  court's 
ruling. 

We  find  no  error.    The  judgment  is  affirmed. 


(257  FeO.  70« 

SCOTT  T.  CLINB.  • 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    May  7,  1919.) 

No.  5232. 

Bankbuptcy  ^=s>143(10) — Property  Passing  to  Trustee — Propebtt  Held  nc 
Trust  for  Bankrupt. 

Trustee  of  a  bankrupt  corporation  held  entitled  to  recover  real  estate 
held  in  the  name  of  a  person  who,  with  his  family,  owned  all  the  stock  of 
the  corporation,  on  the  ground  that  it  was  held  in  trust  for  the  company, 
but  not  entitled  to  such  person's  homestead  and  other  prc^^erty  in  wlilch 
funds  of  the  company  were  not  Invested. 
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I 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Joseph  W.  Woodrough,  Judge. 
'     Suit  in  equity  by  M.  E.  Cline,  trustee  in  bankruptcy  of  the  Grove 
Lumber  Company,  against  W.  A.  Scott.     Decree  for  complainant, 
and  defendant  appeals.    Modified. 

Charles  B.  Rogers,  of  Tulsa,  Okl.  (F.  A.  Fulghum,  of  Tulsa,  Okl., 
on  the  brief),  for  appellant. 

William  F.  Tucker,  of  Tulsa,  Okl.  (Hulette  F.  Aby,  of  Tulsa,  Okl., 
on  the  brief),  for  appellee. 

Before  CARIAND  and  STONE,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  is  a  suit  in  equity  brought  by 
Cline,  as  trustee  in  bankruptcy  against  Scott,  seeking  a  decree  declaring 
that  Scott  holds  the  legal  title  to  three  parcels  of  real  estate  in  trust, 
and  ordering  him  to  convey  the  same  to  the  trustee.  The  trial  court 
found  in  favor  of  the  trustee,  and  entered  a  decree  accordingly,  which 
this  appeal  seeks  to  review. 

Scott  was  the  owner  of  the  Grove  Lumber  Company.  He  and  his 
family  held  all  its  stock.  For  some  time  prior  to  May,  1917,  he 
had  been  engaged  in  purchasing  lots,  taking  the  title  in  his  own  name, 
erecting  houses  thereon  out  of  the  proceeds  of  a  mortgage  placed  on 
the  property,  and  out  of  materials  furnished  by  the  Grove  Lumber 
Company.  Some  of  the  evidence  indicates  that  these  houses  were  built 
for  a  specific  purpose  under  contract  with  parties  to  furnish  them  a 
home.  A  distinctive  feature  of  the  scheme  was  that  the  purchaser 
could  pay  off  the  mortgage  in  monthly  installments  instead  of  paying 
rent.  Each  property  was  carried  in  a  separate  account  on  the  books 
of  the  Grove  Lumber  Company,  and  the  materials  and  labor  which 
went  into  the  house  were  charged  against  it  in  this  account.  The 
project  seems  to  have  worked  well  enough  until  the  war  came  on. 
Then  the  great  increase  in  the  cost  of  material  and  labor  made  it  im- 
possible to  complete  houses  that  were  in  process  of  erection,  for  the 
price  that  had  been  agreed  upon.  This  involved  the  Grove  Lumber 
Company  heavily  in  debt. 

In  January,  1917,  the  situation  was  so  critical  that  Scott  had  a  con- 
ference with  his  largest  creditor,  the  Longbell  Lumber  Company,  and 
at  the  instance  of  that  company  he  signed  a  written  contract  scheduling 
all  the  real  property  standing  in  his  name,  and  stating  that  the  same 
was  held  in  trust  for  the  Grove  Lumber  Company ;  also  turning  over 
all  the  accounts  receivable  of  the  Grove  Lumber  Company.  As  a  part 
of  this  transaction  he  agreed  that  if  the  creditors  would  give  him  until 
June  1,  1917,  he  would  undertake  personally  to  pay  their  claims  in 
full.  The  consideration  for  the  entire  agreement  was  the  extension 
of  time  upon  the  debts  of  his  company,  so  that  he  could  make  col- 
lections of  outstanding  accounts  and  marshal  its  resources.  It  was 
upon  this  basis  that  he  signed  the  document.  The  very  next  day  after 
the  document  was  signed,  a  petition  in  involuntary  bankruptcy  was 
filed  against  the  company,  its  property  seized  by  a  receiver,  and  an 
adjudication  obtained  in  due  course.    It  is  not  claimed  that  any  cred- 
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itor  extended  a  dollar's  credit  on  the  faith  of  his  declaration  that  he 
held  the  parcels  of  land  which  he  scheduled  in  trust  for  his  conipany. 
On  the  contrary,  the  evidence  plainly  shows  that  all  its  indebtedness 
was  incurred  prior  to  that  time,  so  there  is  no  estoppel  here.  Qine 
was  at  first  appointed  receiver,  and  afterwards  trustee  in  bankruptcy, 
and  has  been  in  possession  of  the  entire  property  of  the  Grove  Lum- 
ber Company. 

The  trial  court  dealt  with  the  case  in  a  rather  sweeping  way. 
We  do  not  think  that  can  be  done.  The  different  parcels  here  in- 
volved each  stand  upon  a  separate  basis,  and  in  order  to  do  justice 
in  the  case  the  evidence  as  to  each  property  must  be  considered.  Act- 
ing upon  that  basis,  we  will  take  up  the  separate  properties. 

1.  Lot  6,  block  4,  of  Kirkpatrick  Heights  addition  to  the  city  of 
Tulsa:  This  property  was  purchased  by  Mr.  Scott  as  a  home.  In 
making  the  purchase  he  used  $250  of  Grove  Lumber  Company 
money,  and  $200  in  the  form  of  a  note  which  he  held  against  the 
party  from  whom  he  purchased.  The  balance  of  the  purchase  price, 
$550,  consisted  of  a  second  mortgage  on  the  property  which  the  pur- 
chasers assumed.  A  mortgage  for  $3,000  was  given  on  the  property, 
and  the  erection  of  a  house  started.  Out  of  this  mortgage  the  Grove 
Lumber  Company  was  paid  in  full  the  $250,  and  for  all  material 
which  it  supplied  for  the  house.  The  note  and  mortgages  were  both 
signed  by  Mr.  Scott  and  his  wife.  The  house  was  not  completed  at 
the  time  of  the  adjudication  in  bankruptcy.  Subsequent  to  that  date 
Scott  paid  out  $1,600  of  his  own  money  for  putting  a  heating  plant 
into  the  property,  wiring  it,  putting  in  a  plumbing  system,  and  con- 
structing sidewalks  adjacent  to  it.  He  moved  into  the  house  as  a 
home  in  May,  1917,  and  has  continuously  resided  there  ever  since.  He 
has  paid  the  monthly  payments  due  on  the  mortgage  out  of  his  own 
private  funds.  These  have  amounted  to  something  like  $1,000.  The 
decree  of  the  trial  court  takes  all  this  private  investment  hy  Scott  in 
property  which  from  the  beginning  he  intended  as  his  home,  and 
turns  it  over  to  the  trustee  in  bankruptcy,  and  thereby  not  only  ap- 
plies these  personal  funds  to  the  payment  of  the  debts  of  the  Grove 
Lumber  Company,  but  likewise  deprives  Scott  of  a  home.  The  decree 
as  to  this  lot  is  clearly  wrong  and  should  be  reversed. 

2.  Lots  5  and  6  in  block  5,  Orchard's  addition :  This  property  was 
paid  for  by  an  automobile,  but  the  automobile  business  was  carried 
on  as  a  branch  of  the  business  of  the  Grove  Lumber  Company.  The 
house  on  this  property  had  been  completed  some  time  before  Mr. 
Scott  bought  it.  It  was  listed,  however,  upon  the  books  of  the  Grove 
Lumber  Company  as  the  property  of  the  company,  and  was  constantly 
so  treated  by  Scott  For  that  reason  the  decree  should  be  affirmed  as 
to  this  property. 

3.  Lot  1,  Mock  9,  East  Lynne  addition:  That  was  purchased  in 
July,  1916,  by  a  check  of  the  Grove  Lumber  Company  for  ^25.  Mr. 
Scott  testified,  however,  that  the  check  was  charged  to  him  in  the 
accounts  of  his  company,  and,  as  he  owned  the  company,  it  would 
not  be  unnatural  that  he  should  draw  checks  upon  the  account  for 
a  small  private  investment  like  this.    He  was  receiving  a  salary  of 
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$250  a  month  from  his  company.  The  distinctive  feature  in  regard 
to  this  East  Lynne  property  is  this :  There  was  no  building  on  it  at 
the  time  it  was  purchased,  and  no  building  was  put  on  it  until  after 
the  proceedings  in  bankruptcy  had  been  started,  and  Mr.  Cline  had 
taken  possession  of  all  of  the  lumber  company's  effects.  The  building 
was  contracted  for  in  May,  1917,  and  erected  by  a  man  by  the  name 
of  Tubbs.  It  was  paid  for  out  of  a  mortgage  on  the  property.  Some 
of  the  material  that  went  into  the  building  was  purchased  at  the  yards 
of  the  Grove  Lumber  Company  from  Mr.  Cline  as  trustee  in  bank- 
ruptcy, but  all  such  purchases  were  paid  in  full.  These  purchases 
were  small.  Most  of  the  material  for  the  building  was  purchased  of 
other  concerns,  and  was  paid  for  out  of  the  mortgage.  Scott  testifies 
that  neither  the  lot  nor  the  building  which  he  erected  on  it  after  the 
appointment  of  the  trustee  in  bankruptcy  were  intended  as  a  part  of 
the  assets  of  the  company.  He  sold  this  property  November  30,  1917. 
It  will  therefore  be  impossible  for  him  to  perform  the  decree  by  con- 
veyance to  the  trustee.  We  think  the  evidence,  as  a  whole,  especially 
the  fact  that  the  building  was  erected  after  the  proceedings  in  bank- 
ruptcy had  been  instituted,  and  all  the  property  of  the  Limiher  Com- 
pany was  in  Cline's  possession,  shows  that  this  property  never  belonged 
to  the  Lumber  Company,  and  the  decree  as  to  it  is  erroneous. 

The  decree  of  the  trial  court  is  modified,  being  reversed  as  to  Cline's 
homestead  and  the  East  Lynne  property,  and  affirmed  as  to  the  other 
property,  without  costs  to  either  party. 


(^7  Fed.  709) 

B.  V.  D.  CO.  V.  ISAAC  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    F^mary  6,  1919.) 

No.  3197. 

1.  Injunction  ^s»d4 — Bights  of  Sblleb — Injttnction  Against  IBLemoyal  of 

BlABKa 

A  mannfactnrer  of  underwear,  despite  its  claim  of  preservation  <^ 
good  wiU,  could  not  restrain  a  jobber  who  purchased  the  goods  from 
others  from  removing  secret  marks  on  each  carton,  placed  there  by  the 
manufacturer  to  enable  it  to  detect  those  of  its  selected  list  of  jobbers 
to  whom  it  sold  who  were  cutting  prices,  since  the  manufacturer  parted 
with  All  control  oyer  the  merchandise  and  cartons  by  absolute  sale. 

2.  Contbaots  ^s»116(1) — Bestbaint  of  Trade — ^Injunction  Against  Bbmoval 

OF  8ECBBT  MaEKS. 

A  manufacturer  of  underwear,  which  sold  only  to  selected  jobbers,  could 
not  restrain  a  jobber,  unable  to  buy  directly  from  it,  and  who  bought  from 
others,  from  removing  certain  secret  marks  on  the  bottom  of  eadi  carton 
of  goods,  where  one  of  the  purposes  of  the  manufacturer  in  so  marking 
the  cartons  was  to  enable  it  to  determine  which  of  its  wholesalers  cut 
prices,  so  that  such  wholesalers  might  be  stricken  from  the  selected  list 
of  jobbers,  an  unlawful  restraint  of  trade  which  equity  wUl  not  aid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio;   Howard  C.  Hollister,  Judge. 

Suit  in  equity  by  the  B.  V.  D.  Company  against  Morris  Isaac  and 
others.    From  decree  dismissing  the  bill,  plaintiff  appeals.    Affirmed. 

^ssFor  otbar  cam  see  lame  topic  it  KBY>NUMBBR  in  aU  Key-Nambered  Digests  A  Indexes 
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Hans  V.  Briesen,  of  New  York  City,  and  Murray  Seasongood,  of 
Cincinnati,  Ohio,  for  appellant. 
James  N.  Ramsey,  of  Cincinnati,  Ohio,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Plaintiff  manufactures  the  so-called 
"B.  V.  D."  underwear,  consisting  of  two-piece  suits  not  protected  by 
patent,  as  well  as  union  suits,  as  to  which  rights  under  patent  are  claim- 
ed. It  sells  only  to  a  selected  list  of  jobbers,  about  350  in  nimiber 
out  of  about  850  applicants.  Previous  to  the  decision  of  the  Sanatogen 
Case,  229  U.  S.  1,  33  Sup.  Ct.  616,  57  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.) 
1185,  Ann.  Cas.  1915A,  150,  it  sold  its  union  suits  under  a  strict  price 
maintenance  agreement.  As  to  the  two-piece  suits  there  was  no  su^h 
agreement.  Since  December  7,  1916  (more  than  three  years  after  the 
Sanatogen  decision),  plaintiff's  acknowledgments  of  receipts  from 
jobbers  of  orders  for  goods,  both  union  and  two-piece  suits,  have  been 
accompanied  by  a  form  letter  expressly  designed  to  secure  price  main- 
tenance in  fact.    The  statement  not  only  says : 

"We  consider  it  important  that  in  the  distribution  of  these  goods  the  prices 
to  be  received  therefor  shall  not  be  either  greater  or  less  than  those  which 
are  f^rly  reasonable  to  all  concerned.  A  schedule  of  prices  which  we  de^n 
fair  to  all  under  present  conditions  is  herein  set  forth" 

— but  also: 

"Any  B.  V.  D.  goods  which  shall  be  shipped  to  you  should  not  therefore  be 
sold  at  prices  greater  or  less  than  our  latest  retailers'  prices." 

Defendant  is  a  jobber  at  Cincinnati.  It  had  been  tmable  to  buy  di- 
rectly from  plaintiff,  although  it  had  offered  complete  assurance  that 
prices  would  not  be  cut.  It  was  thus  compelled  to  buy  from  others. 
Several  years  before  the  Sanatogen  decision  plaintiff  inaugurated  a 
system  of  placing  a  selected  serial  number  upon  the  bottom  of  each 
carton  contained  in  a  given  case.  This  secret  mark,  being  entered  on 
plaintiff's  books,  furnished  means  of  identifying  the  jobber  to  whom 
the  box  had  been  shipped  and  plaintiff  claims  this  enabled  it  to  pre- 
vent fraudulent  substitution.  Defendant  claimed  and  exercised  the 
right  to  remove  these  secret  marks  from  cartons  containing  plaintiff's 
goods.  It  was  to  enjoin  this  action  that  the  bill  was  filed.  Defendant 
justifies  its  action  as  necessary  to  protect  the  jobbers  from  whom  it 
has  bought  against  the  consequences  of  selling  below  plaintiff's  pre- 
scribed prices. 

The  District  Court  dismissed  the  bill  on  the  grotmds,  first,  that 
plaintiff  parted  with  the  title  to  its  goods  and  their  enclosing  cartons 
when  it  sold  them,  and  that  it  had  no  concern  with  defendant's  treat- 
ment of  the  cartons  after  the  latter  had  acquired  full  ownership ;  and, 
second,  that  one  of  the  purposes,  if  not  the  real  purpose,  of  plaintiff 
in  putting  the  secret  mark  on  the  cartons  is  to  enable  it  to  determine 
which  of  its  wholesalers  is  cutting  prices,  with  a  view  of  striking  the 
offender  from  the  selected  list  of  jobbers. 

[1,2]  The  District  Court  was  clearly  right  in  dismissing  the  bill. 
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The  broad  rule  that  the  seller  of  merchandise  outright  parts  with  all 
control  over  it  is  no  longer  open  to  question.  While  the  decisions  to 
this  effect  have  been  for  tiie  most  part  in  suits  where  the  protection 
with  respect  to  price  maintenance  was  claimed  tmder  patent,  copy- 
right or  trade-mark,  yet  the  rule  stated  was  applied,  not  because  of 
such  features,  but  in  spite  of  them,  and  upon  the  fundamental  ground 
that  the  control  of  the  owner  over  the  article  sold  ended  with  the 
complete  passing  of  title.  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co., 
220  U.  S.  373,  31  Sup.  Ct.  376,  55  U  Ed.  502;  The  Sanatogen  Case, 
supra ;  Straus  v.  Victor  Talking  Mach.  Co.,  243  U.  S.  490,  37  Sup.  Ct. 
412,  61  L.  Ed.  866,  L.  R.  A.  1917E,  1196,  Ann.  Cas.  4918A,  955 ;  Mo- 
tion Picture  Patents  Co.  v.  Universal  Fihn  Mfg.  Co.,  243  U.  S.  502, 

37  Sup.  Ct.  416,  61  L.  Ed.  871,  L.  R.  A.  1917E,  1187.  Ann.  Cas. 
1918A,  959;   Boston  Store  v."  Amer.  Graphophone  Co.,  246  U.  S.  8, 

38  Sup.  Ct.  257,  62  L.  Ed.  551,  Ann.  Cas.  1918C,  447. 

The  question  of  price  restriction  apart,  there  is  no  merit  in  the  claim 
that  plaintiff  has  retained  such  an  interest  in  preserving  its  own  good 
will  as  will  support  its  claimed  right  to  relief.  The  sale  of  its  goods 
was  absolute,  and  completely  passed  title,  not  only  to  the  goods  them- 
selves, but  to  their  inclosing  cartons.  No  authorities  are  cited,  nor 
have  we  found  any,  which,  since  the  line  of  decisions  above  refer- 
red to,  lend  support  to  plaintiff's  claim.  In  Coca-Cola  Co.  v.  Bennett, 
238  Fed.  513,  151  C.  C.  A.  449  (so  far  as  material  here),  it  was  merely 
held  unfair  competition  for  the  purchaser  of  plaintiff's  goods  in  bulk 
to  sell  them  in  bottles  bearing  plaintiff's  name  and  trade-mark  when 
plaintiff  had  already  sold  to  others  the  sole  bottling  privilege.  Inger- 
soll  V.  Doyle  (D.  C.)  247  Fed.  620,  was  a  case  of  trade-mark  infringe- 
ment. The  recent  "Associated  Press"  decisions  seem  to  us  not  at  all 
in  point.  Neither  is  there  application  in  cases  like  Wells,  etc.,  Co.  v. 
Abraham  (C.  C.)  146  Fed.  190  (s.  c,  149  Fed.  408.  79  C.  C.  A.  228) ; 
and  Miles  Medical  Co.  v.  Goldthwaite  (C.  C.)  133  Fed.  794,  where  (be- 
fore the  Sanatogen  decision)  provisions  expressly  designed  to  enforce 
price  restrictions  were  sustained. 

The  case  of  B.  V.  D.  Co.  v.  Kommel,  200  Fed.  559,  119  C.  C.  A.  39, 
specially  relied  upon  by  plaintiff,  is  not  persuasive  of  its  contention. 
Not  oiJy  was  that  case  decided  several  years  before  the  Sanatogen 
Case,  but  what  was  there  said  favorable  to  plaintiff  is  merely  obiter, 
and  apparently  not  even  the  unanimously  accepted  view  of  the  court. 
Manifestly,  cases  involving  protection  of  marks  on  articles  still  belong- 
ing to  a  plaintiff  have  no  application.  Conceding  that  plaintiff's  secret 
system  is  susceptible  of  entirely  legitimate  and  proper  use,  and  even 
that  it  was  not  used  illegitimately  in  the  present  case,  the  action  below 
was  nevertheless  right.  There  was  here  no  invasion  of  trade-mark, 
and  no  breach  or  attempted  breach  of  any  legitimate  trust  relation  on 
the  part  of  either  defendants  or  their  vendors. 

The  suggestion  that  the  erasure  of  the  serial  number  will  enable  the 
sale  of  former  season  goods  as  if  put  out  during  the  current  season, 
and  thus  affect  plaintiff's  good  will,  relates  to  a  condition  too  remote 
and  unsubstantial  to  justify  the  attempted  restriction,  especially  as 
the  purchasers  from  the  plaintiff's  jobbers  were  under  no  obligation 
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even  to  retain  or  use  the  boxes  in  which  the  goods  were  originally  sdd, 
and  sales  of  past  season  goods  were  not  forbidden. 

It  cannot,  however,  be  said  that  the  conclusion  of  the  District  Court 
that  plaintiff's  reason  for  using  its  secret  marking  system  embraced  at 
least  the  enforcement  of  its  price  maintenance  system,  and  thus  vras 
an  unlawful  restraint  of  trade,  is  without  justification.  To  say  the 
least,  equity  will  not  lend  its  aid  to  an  attempt  of  that  nature.  True, 
the  testimony  of  plaintiff's  president  denied  such  purpose,  but  in  view 
of  all  the  other  testimony  in  the  case,  the  court  was  not  bound  to  accept 
that  statement  at  its  face  value.  The  District  Judge  heard  and  saw 
the  witnesses,  and  his  conclusions  should  not  be  disturbed. 

The  decree  of  the  District  Court  is  affirmed. 


(257  red.  712)  

THB  ITALIER. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  16^  1919.) 

Na  20. 

1.  Seaicen  ^=>23 — ^Waoes — Paticents  at  Intebmediatie  Pobtb. 

Advance  wages  paid  seamen  on  a  foreign  ship,  who  signed  in  a  foreign 
port,  where  such  payment  was  legal,  are  to  be  deducted  in  computing  the 
half  wages  due  at  an  intermediate  port,  under  Seamen's  Act,  |  4  (Comp. 
St.  fi  8322). 

2.  Seamen  ^=»4,  21 — FoBFBrruBE  of  Wages — ^Dessbtion — Seamen's  Act. 

The  offense  of  desertion  in  the  mercantile  marine  is  not  abolished  b; 
Seamen's  Act,  {  4  (0>mp.  St.  |  8322),  and  such  desertion  entails  a  for- 
feiture of  all  wages  due. 
8.  Seamen  ^=»84 — ^"Desbbtion.^ 

"Desertion,"  in  the  sense  of  the  maritime  law,  is  a  quitting  of  the  ship 
and  her  service,  not  only  without  leave  and  against  the  duty  of  the  party, 
but  with  an  intent  not  again  to  return  to  the  ship's  duty. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Desertion.] 

4.  Seamen  ^=s>24 — Waqes — Past  Payment  at  Inteemediatb  Pobts. 

A  demand  is  essential  to  the  right  to  half  wages  at  an  int^mediate  por^ 
under  Seamen's  Act,  fi  4  (Comp.  St  {  8322),  and  such  demand  must  be 
made  whUe  the  seaman  is  still  in  the  ship's  serviee. 

5,  Seamen  ^=»24 — Halt  Wages — ^Payment  at  Intebmediatb  Pobtb. 

As  seamen  on  foreign  vessels  have  no  rights  under  Seamen's  Act, 
I  4  (Comp.  St.  {  8322),  until  they  arrive  within  a  harbor  of  the  United 
States,  the  five-day  period  which  must  elapse  bef<Nre  demand  for  half 
wages  may  be  made  thereunder  begins  to  run  on  the  arrival  of  the  ah^ 
in  such  harbor. 

Appeal  from  the  District  Court  of  the  United  States  for  die  East- 
em  District  of  New  York. 

Suit  in  admiralty  by  Constant  Janssens  and  others  against  the 
steamship  Italier ;  Vital  Delgoff e,  claimant  Decree  for  libdants,  and 
claimant  appeals.    Reversed. 

This  action  was  brought  by  11  seamen  and  firemen  on  the  Belgian  steamship 
Italier,  to  recover  wages  and  damages  for  waiting  time  under  R.  S.  {{  4529  and 
4530,  as  amended  by  the  Seamen's  Act  of  March  4,  1915  (38  Stat  1164,  1165, 
c.  153,  If  3,  4  [Comp.  St.  §|  8320.  8322]). 

^=»For  Other  cases  sea  same  topic  &  KEY-NUMBER  in  all  Key-Nambered  Digesta  ft  Indexes 
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LibeUntB  had  shipped  on  this  Belgian  vessel  at  English  and  Italian  ports  for 
a  voyage  which  had  not  expired  when  the  Italier  put  into  New  York  on  October 
6, 1916.  On  October  10th,  6  of  the  libelants  caused  to  be  served  on  the  master 
a  written  notice  as  follows:  **!  hereby  demand  one-half  my  wages  earned  in 
accordance  with  section  4530  of  the  United  States  Revised  Statutes."  This 
notice  was  dated  October  Mi,  but  not  served  until  the  day  following,  for 
reasons  which  appear  immaterial. 

Prior  to  the  service  of  this  paper  all  the  libelants  who  testified  had  either 
left  the  ship  or  formed  the  intention  of  so  doing,  and  had  ceased  to  work. 
Some  said  they  went  back  at  night,  and  to  sleep.  One  man  who  did  not 
si^  the  written  notice  remained  aboard  until  the  10th,  when  he  disappeared 
without  making  any  proven  demand  under  the  statute. 

Janssens  petitioned  for  an  order  allowing  proceedings  in  forma  pauperis  on 
October  10th,  and  on  the  same  day  the  libel  herein  was  filed,  stating  that  hei 
'tc^ther  with  the  other  members  of  the  crew  who  wished  to  be  joined  as 
eolibtiants  in  this  action,"  made  demand  under  section  4530.  The  verifica- 
tioQ  ot  the  libel  then  enumerates  the  names  of  the  11  libelants.  The  record 
contains  no  evidence  that  New  York  was  a  port  where  the  Italier  either  loaded 
or  delivered  cargo. 

The  court  below  gave  a  decree  in  favor  of  some  of  the  libelants  (without 
making  any  explanation  as  to  why  all  should  not  recover,  if  any  did)  and 
directed  that  in  computing  the  amounts  due  ''the  advance  notes  advanced  to 
the**  libelants  in  England  ''should  not  be  regarded  as  a  credit  to  the  ship." 
Claimant  appeals. 

Kirlin,  Woolscy  &  Hickox,  of  New  York  City  (L.  De  Grove  Potter 
and  John  M.  Woolsey,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

L.  C.  Boehm,  of  New  York  City,  for  appellees. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  Italier  is  a  foreign  vessel,  and  libelants  shipped  elsewhere  than 
in  the  United  States.  Therefore,  under  The  Talus,  248  Fed.  670, 
160  C.  C.  A.  570  (affirmed  248  U.  S.  185,  39  Sup.  Ct.  84,  63  L.  Ed. 
200,  December  23j  1918),  the  court  below  erred  in  directing  that  no 
credit  should  be  given  to  the  ship  in  respect  of  advances  made  to  the 
libelants  beyond  the  boundaries  of  the  United  States. 

[2]  2.  It  seems  to  be  thought  (judging  from  the  tenor  of  argument 
in  this  and  similar  causes)  that  the  Seamen's  Act  of  1915  has  abolished 
the  offense  of  desertion  in  the  mercantile  marine.  While  it  is  true  that 
arrest  for  desertion,  the  bodily  return  of  a  deserter  to  his  ship,  and 
generally  the  holding  of  a  seaman  to  his  shipping  contract  by  phys- 
ical force,  are  things  of  the  past,  even  in  respect  of  foreign  vessels 
so  far  as  the  United  States  is  concerned  (sections  16-18),  desertion 
is  still  an  offense  on  American  vessels,  entailing  (inter  alia)  forfeiture 
of  "all  or  any  part  of  the  wages  or  emoluments  which  the  [deserter] 
has  then  earned"  (R.  S..§  4596,  as  amended). 

"Desertion"  is  not  defined  by  any  act  of  Congress.  Quite  possibly 
the  definition  of  desertion  varies  in  different  countries.  This  record 
does  not  inform  us  whether  Belgium  defines  desertion  in  any  special 
way.  Although  the  Belgian  law  would  control,  if  proven  (The 
Nigretia,  255  Fed.  56,  166  C.  C.  A.  384),  we  may,  in  the  absence  of 
such  evidence,  apply  the  general  maritime  law. 
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[3]  The  definition  of  desertion  "in  the  sense  of  the  maritime  law" 
is  settled,  and  consists  in  "a  quitting  of  the  ship  and  her  service,  not 
only  without  leave  and  against  the  duty  of  the  party,  but  with  an 
intent  not  again  to  return  to  the  ship's  duty."  Cloutman  v.  Tvmison, 
1  Sumn.  373,  Fed.  Cas.  No.  2,907,  where  the  subsequent  cases  are 
collated.  Within  this  definition  we  have  no  doubt  on  the  evidence  that 
all  the  libelants  who  made  demand  for  half  wages  deserted  before  the 
presentation  of  such  demand. 

[4]  3.  It  seems,  also,  to  be  thought  that  the  demand  for  half  wages 
under  R.  S.  §  4530,  as  amended,  is  a  ceremony  of  no  moment,  and 
may  be  made  (as  it  was  made  in  this  case)  after  the  seaman  leaves 
his  ship  (in  Judge  Story's  phrase)  animo  dereliquendi.  Such  is  not 
the  case.  The  seaman's  is  a  lawful  engagement  and  its  propriety  is 
to  be  judged  primarily  by  the  law  of  the  ship's  flag.  But  Congress 
has  plainly  declared  that,  when  foreign  vessels  are  in  harbors  of  the 
United  States,  R.  S.  §  4530,  as  amended,  shall  apply  to  seamen  on 
such  vessels.  Therefore  such  seamen  are  entitled  to  one-half  of  the 
wages  earned  down  to  the  time  of  demand  made,  and  such  demand 
must  be  made  within  the  territorial  jurisdiction  of  the  United  States, 
and  at  a  port  where  said  vessel  "shall  load  or  deliver  cargo." 

[5]  But  no  such  demand  can  be  made  "before  the  expiration  of 
nor  oftener  than  once  in  five  days."  As  seamen  on  foreign  vessels 
have  no  rights  under  this  statute  until  they  arrive  within  a  harbor  of 
the  United  States,  it  is,  we  think,  evident  that  the  five-day  period  be- 
gins to  run  upon  arrival  in  such  harbor.  The  intimation  to  the  con- 
trary in  The  Delagoa  (D.  C.)  244  Fed.  835,  is  disapproved. 

But,  since  a  deserter  may  forfeit  all  his  wages,  it  is  also  a  pre- 
requisite to  recovery  under  the  statute  that  there  should  be  wages 
due  him  when  he  makes  demand,  and  there  are  no  wages  due  to  a 
deserter. 

4.  The  decision  below  was  therefore  wholly  erroneous  in  not 
finding  that  those  libelants  to  whom  awards  were  made  had  either 
deserted  before  demand  made  under  the  statute,  or  had  never  made 
a  demand  pursuant  to  the  statute. 

5.  The  defense  that  there  was  no  evidence  that  New  York  was  for 
the  Italier  a  port  of  either  loading  or  discharging,  and  that  on  Octo- 
ber 10th  five  days  had  not  elapsed  after  arrival  in  the  harbor,  is  not 
pleaded,  but  has  been  argued.  Our  view  of  the  point,  therefore,  is 
stated  rather  for  future  guidance  than  as  dispositive  of  the  present 
cause. 

Decree  reversed,  and  cause  remanded,  with  directions  to  dismiss  the 
libel. 
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ACKERMAN  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second  (Mr- 
colt  April  16,  1919.)  No.  194.  In  Error  to  tbe  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York.  Criminal  prosecution  by  the  Unit- 
ed States  against  Jacob  Ackerman  for  illegal  sale  of  liquor  to  a  soldier.  Judg- 
ment of  conviction,  and  defendant  brings  error.  Affirmed.  R.  F.  Adams,  of 
Long  Island  City,  N.  Y.,  for  plaintiff  in  error.  Melville  J.  France,  U.  S.  Atty., 
of  New  York  dty.    Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 


(257  Fed.  9S7)  ^^ 

ARKADELPHIA  MIIXING  CO.  v.  ST.  LOUIS  SOUTHWESTERN  RY.  CO. 
et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit  March  25,  1919.)  No.  4857. 
App^Q  from  the  District  Ck>urt  of  the  United  States  for  the  Eastern  District 
of  Arkansas.  W.  E.  Hemingway,  G.  B.  Rose,  D.  H.  Cantrell.  and  J.  F.  Lough- 
borougli,  all  of  Little  Rock,  Ark.,  and  V.  M.  Miles,  of  Ft  Smith,  Ark.,  for  ap- 
pellant J.  M.  Moore  and  George  A.  McConnell,  both  of  Little  Rock,  Ark.,  for 
appellees. 

PER  CURIAM.  Appeal  dismissed  per  stipulation  of  parties;  costs  in  this 
court  to  be  equally  divided. 


(257  Fed.  987) 

BERBILIS  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
January  27,  1919.)  No.  5370.  In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Nebraska.  William  Simeral,  of  Omaha,  Neb.,  for 
plaintiff  in  error.  T.  S.  Allen,  U.  S.  Atty.,  of  Lincoln,  Neb.,  and  F.  A,  Peter- 
son, Asst  U.  S.  Atty.,  of  Omaha,  Neb. 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  without 
costs  to  either  party  in  this  court,  for  want  of  prosecution,  on  motion  of  de-. 
f endant  in  error. 


(257  Fed.  987) 

BOATMEN'S  BANK  v.  LAWS  et  aL  (Circuit  CJourt  of  Appeals,  Eighth  Cir- 
cuit March  19, 1919.)  No.  5214.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri.  Sears  Lehmann,  of  St  Louis, 
Mo.,  for  appellant    Grant  &  Grant,  of  St  Louis,  Mo.,  for  appellees. 

PE2R  CURIAM.  Appeal  dismissed,  with  costs,  on  the  ground  that  the  ques- 
tions involved  have  been  decided  in  No.  197,  original,  257  Fed.  299,  168  C.  C. 
A.  665,  petition  to  revise  between  the  same  parties. 
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(257  Fed.  988) 

COOHRAN  et  aL  V.  BECKER.  (Circuit  Court  of  Appeals,  El^th  Circuit 
January  20,  1919.)  No.  5231.  In  Error  to  the  District  0>urt  of  the  United 
States  for  the  Eastern  District  of  Missouri.  Bertram  B.  Beshoar,  of  DeuTer, 
Colo.,  for  plaintiffs  in  error.  Oliver  J.  Miller,  of  St.  Louis,  Ma,  for  defendant 
in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  with  costs,  on  motion  (^  defendant 
in  error.    See,  also,  257  Fed.  988^  168  C.  C.  A.  666. 


(257  Fed.  9S8) 

COCHRAN  et  aL  t.  BECKER.  (Circuit  CV>urt  of  Appeals,  laghth  Circuit 
January  20,  1919.)  No.  5247.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri.  Bertram  B.  Beshoar,  of  Denver, 
Colo.,  for  appellants.    Oliver  J.  Miller,  of  St.  Louis,  Mo.,  for  appellee.  - 

PER  CURIAM.  Appeal  dismissed,  with  costs,  on  moti<m  of  appdleew  See, 
also,  257  Fed.  988, 168  0.  C.  A.  666. 


(257  Fed.  988) 

CORNELL  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  CJrcalt 
December  2,  1918.)  No.  5098.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri  Charles  F.  Kr(me  and  doce 
Wame,  both  of  St  Louis,  Mo.,  for  plaintiff  in  error.  Arthur  L.  (Miver,  U.  & 
Atty.,  of  St.  Louis,  Mo.,  COiarles  P.  Williams,  Sp.  Asst  Atty.  Cten.,  and  Vance  J. 
Higgs,  Asst  U.  S.  At^.,  of  St  Louis,  Mo. 

PER  CURIAM.  Writ  of  error  dismissed,  wittu>ut  costs  to  either  party,  in 
this  court,  on  motion  of  counsel  for  defendant  in  error,  for  failure  to  file 
briefis. 


(257  Fed.  988) 

HASTT  et  al.  v.  ST.  LOUIS  SOUTHWESTERN  RT.  00.   et  aL    iPtnait 

Court  of  Appeals,  Eighth  Circuit  March  25,  1919.)  No.  4858.  Appeal  from 
the  District  Court  of  the  United  States  for  the  Eastern  District  <tf  Arkannaa. 
W.  E.  Hemingway,  Q.  B.  Rose,  D.  H.  Cantr^  and  J.  F.  Loughborough,  all  of 
Little  Rock,  Ark.,  and  V.  M.  Miles,  of  Ft.  Smith,  Ark.,  for  appellanta.  J.  M. 
Moore  and  George  A.  McConn^,  both  of  Little  Rock,  Ark.,  for  app^eea. 

PER  CURIAM.    Appeal  dismissed,  per  stipulation  of  parties;  costs  in  this 
court  to  be  equally  divided. 


(257  Fed.  988) 

HUTCHISON  V.  HOUSTON  et  aL  (Circuit  Orart  of  Appeals,  Eighth  Ctrtmit 
January  27,  1919.)  No.  5871.  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Kansas.  J.  G.  Hutchison,  of  Kansas  City,  Ma,  for 
appellant  J.  Harvey  Frith  and  Gilbert  H.  Frith,  both  of  Bmporla«  Ejul,  and 
A.  L.  Berger,  of  Kansas  City,  Kan.,  for  appellee  Houston. 

PER  CURIAM.  Cause  docketed,  and  appeal  dismissed,  with  costs,  on 
motion  of  appeUee  Houst<m,  pursuant  to  rule  16  (188  Fed.  id,  100  O.  0.  A.  ad). 


(257  Fed.  988) 

KUNTZ  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
December  2,  1918.)  No.  5329.  In  Error  to  the  District  Ck>urt  of  the  United 
States  for  the  District  of  Norih  Dakota.  Edward  S.  Allen,  of  Bismarck,  N. 
D.,  for  plaintiff  in  error.    Melvln  A.  Hildreth,  U.  S.  Atty.,  of  B^go,  N.  D. 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  <m  motion  of 
defendant  in  error  under  rule  16  (188  Fed.  xi,  109  C.  0.  A.  xi)  without  costs  to 
either  party  In  this  court 
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(257  Fed.  089) 

LAJtSON  T.  DIOKINSON.  (Circuit  Court  of  Appeals,  Eighth  Clrcait  Jan- 
uary 21, 1919.)  No.  {^61.  In  Error  to  the  District  Ck>urt  of  the  United  States 
for  the  Southern  District  of  Iowa.  Jefferis  &  Tunlson,  of  Omaha,  Neb.,  for 
plaintiff  In  error.  Sargent  &  Gamble,  of  Des  Moines,  Iowa,  for  defendant  In 
error. 

PEB  OUBIAM.  Writ  <^  error  dismissed,  with  costs,  on  motliui  of  defend- 
ant In  error. 


(257  Fed.  989) 

LONG  T.  UNITED  STATES.  (CSlrctilt  Gourt  of  Appeals,  Eighth  Olrcolt 
December  2,  1918.)  No.  6328.  In  Error  to  the  District  Gonrt  ef  the  United 
States  for  the  District  of  North  Dakota.  Edward  S.  Allen,  of  Bismarck,  N.  D., 
for  plaintiff  In  error.   MelTln  A.  Hlldre^  U.  S.  Atty.,  of  Fargo,  N.  D. 

PEB  CUBIAlf.  Oanse  docketed,  and  writ  of  error  dismissed,  on  motion  of 
defendant  In  error  under  rule  16  (188  Fed.  zl,  109  0.  O.  A.  xl)  without  costs  to 
either  party  In  this  court. 


(257  Fed,  989)      

LGWBY  T.  UNITED  STATES.  (CUrcult  Gourt  of  Appeals,  Eighth  Circuit. 
December  2,  1918.)  No.  4920.  In  Error  to  the  District  Ck>urt  of  the  United 
States  tor  the  Western  District  of  Oklahoma.  E.  E.  Grlnstead,  of  Hominy, 
Okl.,  for  plaintiff  In  error.    John  A.  Fain,  U.  S.  Atty.,  ct  Lawton,  OkL 

PEB  CUBIAM.  Judgment  of  District  (^urt  reversed,  without  costs  to  eltiier 
party  In  this  court,  and  cause  remanded,  with  directions  to  sustain  demurrer 
to  Indictment,  on  confession  of  error  by  counsel  for  defendant  In  error. 


(267  IM.  989) 

McGBAT  T.  WEST  HELENA  GONSOMDATED  GO.  (Glrcult  Gourt  of 
Appeals,  Eighth  CJlrcult  March  12, 1919.)  No.  6211.  In  Error  to  the  District 
Gourt  of  the  United  States  for  the  Ekistem  District  of  j^kansas.  G.  P.  Ham- 
well,  of  Little  Bock,  Ark.,  for  plaintiff  In  error.  Berens  ft  Mundt,  of  Helena, 
Ark.,  and  Bose,  Hemingway,  Gantrell,  Loughborough  &  Miles,  of  Little  Bock, 
Ark.,  for  defendant  in  error. 

PEB  GUBIAM.  Writ  of  error  dismissed,  with  costs,  in  accordance  with 
opinion  of  this  court  filed  in  case  No.  5208,  West  Helena  CJonsolidated  C!om- 
pany  t.  Lora  McGray,  256  F^  753,  1(58  0.  0.  A.  99. 


g57  Fed.  989) 

MEIER  T.  UNITED  STATES.  (CTlrcult  Gourt  of  Appeals,  Eighth  (Circuit 
April  10,  1919.)  No.  5176.  In  Error  to  the  District  Ckmrt  of  the  United  States 
for  the  Northern  District  of  Iowa.  Bedmond  &  Stewart,  of  Oedar  Bapids, 
Iowa,  for  plaintiff  in  error.  Frank  A.  0'0)nnor,  U.  8.  Atty^  of  Dubuque^  Iowa, 
and  Seth  Thomas,  Asst  U.  S.  Atty.,  of  Ft  Dodge,  Iowa. 

PEB  GUBIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  In 
this  court,  per  stipulation  of  parties. 


(257  Fed.  989) 

PANTHEB  y.  UNITED  STATES.  (Glrcult  CJourt  of  Appeals,  Eighth  Glrcult 
December  2,  1918.)  No.  4921.  In  Error  to  the  District  Gourt  of  the  United 
States  for  the  Western  District  of  Oklahoma.  Gharles  A.  Holden  and  Gharles 
B.  Peters,  both  of  Pawhuska,  Okl.,  for  plaintiff  in  error.  John  A.  Fain,  U.  S. 
Atty.,  of  Lawton,  Okl. 

PEB  GUBIAM.  Judgment  of  District  Gourt  reversed,  without  costs  to  either 
party  in  this  court,  and  cause  remanded,  with  directions  to  sustain  demurrer 
to  indictment,  on  confession  of  f rror  by  counsel  for  defendant  in  error. 
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(267  Fed.  990) 

PARKER  y.  RICHARD.  (CHrcolt  Court  of  Appeals,  Eighth  Circuit  May 
27,  1918.)  No.  5147.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Oklahoma.  See,  also,  245  Fed.  380,  157  O.  O.  A. 
622.  Decree  reversed  250  U.  S.  235,  39  Sup.  Ct  442,  63  L.  Ed.  — .  W.  P. 
McGlnnls,  U.  S.  Atty.,  and  Alvin  F.  Molbny,  Sp.  Asst.  U.  S.  Atty.,  both  of 
Muskogee,  Okl.,  for  appellant  J.  B.  Lucas  and  Britton  H.  Tabor,  both  of 
Checotah,  Okl.,  for  app^ee. 

PER  CURIAM*  Appeal  dismissed,  without  costs  to  either  party  in  this 
court 


C267  Fed.  990) 

ROPER  y.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  CHrcoit 
December  17,  1918.)  No.  5340.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Oklahoma.  Denton  &  lise,  of  Muskogee, 
OkL,  for  plaintiff  in  error.  W.  P.  McGinnis,  U.  S.  Atty.,  and  C  W.  Miller, 
Sp.  Asst  U.  S.  Atty.,  both  of  Muskogee,  OkL 

PER  CURIAM.  Cause  docketed,  and  writ  of  error  dismissed,  on  motion 
of  defendant  in  error,  under  rule  16  (188  Fed.  xi«  109  C  O.  A.  xl)  without  costs 
to  either  party  in  this  court 


(257  Fed.  990)  

ST.  LOUIS  SOUTHWESTERN  RT.  (X).  et  at  y.  SOUTHERN  COTTON 
OIL  CO.  (Circuit  (^urt  of  Appeals,  Eighth  Circuit  March  25,  1919.)  No. 
4856.  Appeal  from  tiie  District  Ck)urt  of  the  United  States  for  the  Eastern 
District  of  Arkansas.  J.  M.  Moore,  of  Little  Rock,  Ark.,  for  appellants.  W. 
E.  Hemingway,  G.  B.  Rose,  D.  H.  Cantrell,  and  J.  F.  Loughborough,  all  of 
Little  Rock,  Ark.,  and  V.  M.  Bfiles,  of  Ft  Smith,  Ark.,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  per  stipulation  of  parties ;  costs  in  fhis 
court  to  be  equally  diyided. 


(237  Fted.  990)  

ST.  LOUIS  SOUTHWESTERN  RT.  (X).  OF  TEXAS  v.  CJONSOLIDATED 
FUEL  CO.  (Circuit  Court  of  Appeals,  Eighth  (Circuit  December  2,  1918.) 
No.  5327.  Appeal  from  the  District  Ck>urt  of  the  United  States  for  the  EJastem 
District  of  Oklahoma.  E.  B.  Perkins,  of  Dallas,  Tex.,  Daniel  Upthegn^ye,  of 
St  Louis,  Mo.,  W.  B.  Hamilton,  of  Dallas,  Tex.,  and  Clifford  L.  Jactoon,  of 
Muskogee,  Okl.,  for  appellant    Jones  &  Foster,  of  Muskogee,  OkL,  for  ai^)eUee. 

PER  CURIAM.  (3ause  doidceted,  and  appeal  dismissed,  with  costs,  oo  motion 
of  appellee,  under  rule  16  KISS  Fed.  xi,  109  C.  Cf.  A.  xi). 


(257  Fed.  990) 

SHANNON  y.  CARBON  COAL  CO.  et  aL  (Circuit  Court  of  -/^peals.  Eighth 
Circtiit  January  15,  1919.)  No.  6112.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Oklahoma.  W.  P.  McGinnis,  U.  S. 
Atty.,  J.  C.  Wilhoit,  Sp.  Asst  U.  S.  Atty.,  and  C.  W.  Miller,  Asst  U.  S.  Atty, 
all  of  Muskogee,  OkL,  for  appellant  Fuller  &  Porter  and  Gtordon  &  McInniSv 
all  of  McAlester,  Okl.,  for  appellees. 

PER  CURIAM.    Appeal  dismissed  with  costs  on  motion  of  appellees. 


(257  Fed.  990) 

SLATER,  Public  Adm'r,  y.  THOMPSON  et  aL  (Circuit  Court  of  Appeals, 
Eighth  Circuit  January  13, 1919.)  No.  5222.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  MissourL  See,  also,  255  Fed. 
768,  167  C.  C.  A.  112.  Wells  H.  Blodgett,  George  B.  Webster,  Henry  W.  Blod- 
gett,  and  Walter  N.  Fisher,  all  of  St.  Louis,  Mo.,  for  appellant  Taylor,  CJhas- 
noff  &  Willson,  of  St  Louis,  Mo.,  for  appellees. 

PER  CURIAM.  Appeal  dismissed,  on  ihotion  of  appellees  Theodore  Ras- 
sieur.  administrator  d.  b.  n.  c.  t  a.,  et  aL 


IfBMOBANDUM  DBCI8ION8  669 

(257  Fed.  991) 

UNITED  STATES  T.  KILPATMCK  BROS.  00.  (Olrcolt  Conrt  of  Appeals, 
Eighth  Circuit  January  8,  1919.)  No.  5152.  In  Error  to  the  District  Court 
of  the  United  States  for  the  District  of  N^raska.  Thomas  S.  Allen,  U.  S. 
Atty.,  of  UnColn,  Neb.  Hazlett  &  Jack,  of  Beatrice,  Neb.,  for  defendant  in 
error. 

PEB  CUBIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  in 
this  court,  on  motion  of  counsel  for  plaintifl  in  error. 


(257  Fed.  991) 

UNITED  ZINC  &  CHEMICAIi  00.  T.  VAN  BBITT  et  al.  (Circuit  Court  of 
Appeals,  Eighth  Circuit.  January  29,  1919.)  No.  5239.  In  Error  to  the  Difi- 
trlct  Ck>urt  of  the  United  States  for  the  District  of  Kansas.  Ashley  &  Gilbert, 
of  Kansas  City,  Mo.,  for  plaintifr  in  error.  Fred  Robertson;  of  Kansas  City, 
Kan.,  and  F.  J.  Oyler,  of  lola,  Kan.,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  with  costs,  on  motion  of  defend- 
ants in  error. 


(257  Fed.  991) 

UTAH  <X)PPER  CO.  v.  KERN.  (Circuit  Court  of  Appeals,  Eighth  Cttrcuit. 
January  9,  1919.)  No.  5322.  In  Error  to  the  District  Coxixt  of  the  United 
States  for  the  District  of  Utah.  Van  Cott,  Riter  &  Famsworth,  of  Salt  Lake 
aty,  Utah,  for  plaintiff  in  error.  Thomas  Marioneaux  and  Stott  &  Warner, 
all  of  Salt  lAke  CUty,  Utah,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  with  costs,  per  stipulation  of 
parties. 


(257  Fed.  991) 

WATERS  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
January  17,  1919.)  No.  5363.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Oklahoma.  William  H.  England,  of  Ponca 
City,  Okl.y  for  plaintiff  in  error.    John  A.  Fain,  U.  S.  Atty.,  of  Lawton,  Okl. 

PER  CURIAM.  Clause  docketed,  and  writ  of  error  dismissed,  without  costs 
to  either  party  in  this  court,  on  motion  of  defendant  in  error,  under  rule  16 
CISS  Fed.  zi,  109  C.  C.  A.  xi). 
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ABANDONMENT. 

8ee  Insaranee,  ^s>4&3. 

ABATEMENT  AND  REVIVAL 

See  ActkHi,  «3>68. 

ACCOUNT. 

8«e  Bankrupter.  «=>165,  230,  340. 

ACKNOWLEDGMENT. 

HI.   OFEKATIOH  AVD  EFFEOT. 

«s»52  (U.S.C.CA.Tex.)  The  acknowledgment 
of  ft  deed,  as  recited  in  the  record,  carries  with 
it  the  necessary  inference  of  signing,  and  deliv- 
ery also  may  be  inferred  from  acknowledg- 
ment, though  it  is  not  a  necessary  inference. 
—Keith  Lumber  Co.  v.  Houston  Oil  Co.  of  Tez- 
fts,  213. 

ACTION. 

IV.   OOMICEHOEMEHT,     PB08ECU- 
TIOH,  An>  TEBIOKATION. 


(TJ.S.O.CA.Canal  Zone)  Bill  for  adjudi- 
cation of  asserted  right  to  a  fund  is  premature, 
the  fund  not  yet  hairing  come  into  existence,  and 
it  not  being  known  whether,  if  it  shall  come  into 
existence,  claimant  will  need  any  relief  in  addi- 
tion to  that  of  the  tribunal  by  action  of  which 
it  will  come  into  existenoe,  and  with  which 
claimant  has  filed  a  claim  for  his  asserted  in- 
terest in  the  fund. — Reina  ▼.  Bracfao,  180. 
«=>68  (n.S.C.CJLMich.)  When  it  is  discovered, 
after  an  action  at  law  is  brought  on  a  policy  of 
insurance,  that  a  reformation  is  necessary,  for 
which  a  bill  in  equity  must  be  filed,  the  action 
at  law  will  be  held  in  abeyance  until  the  case 
in  equity  is  concluded.— Prudential  Casualty  Co. 
V.  Miller,  458. 

ADMIRALTY. 

See  Collision;  Maritime  liens;  Seamen;  Ship- 
Viag;  Towage. 

Z.  COSTS. 

^S9»I24  (U.S.CCAJrfass.)  Mileage    of   witness 
fai  a  maritime  collision  case  held  taxable  from 


the  place  from  which  he  was  summoned,  al- 
though his  domicile  was  at  a  nearer  point.— 
Eastern  S.  S.  Corporation  v.  Great  Lakes 
Dredge  ft  Dock  Co.,  3. 

ADVERSE  POSSESSION. 

See  Estoppel,  «S998. 

ADVISORY  BOARD. 

See  Army  and  Navy,  ^=»20. 

AFFIDAVITS. 

See  Constitutional  Law,  4=»46;  Continuance, 
^=»26;  Corporations,  ^=s»040;  Criminal  Law, 
^=»97;  Habeas  Corpus  ^=»25;  Indictment 
and  Information,  <0=>52.  106;  Patents,  «=» 
102 ;  Perjury,  ^S9»9, 19,  86. 

ALIENS. 

See  Army  and  NtLYj,  ^=>20;  Habeas  Corpus, 
<ss>16»  26,  118;  War,  «=>4. 

H.  EXOLUSIOH  OB  EXPULSIOlf. 


23(2}  (U.S.C.CA..Ohio)  Where  a  Chinese 
person  has  been  regularly  admitted  as  a  mer- 
chant, the  fact  that  he  subsequently  becomes 
a  laborer  does  not  in  itself  destroy  his  right 
to  remain,  for  such  a  fact  is  important  only 
as  it  may  tend  to  show  that  in  reality  he  en- 
tered as  a  laborer,  or  for  the  purpose  of  im- 
mediately becoming  a  laborer,  and  so  procured 
his  admission  through  fraud,  in  violation  of 
the  Exclusion  Act8.--Lo  Hop  v.  U.  S.,  493. 
«=s>32(8)  (U.S.C.CA.Ohio)  Under  the  treatv 
with  China  of  December  8, 1894,  and  Act  AprU 
27,  1904  (Comp.  St.  |  4337),  authorizing  the 
issuing  of  certificates  by  Chinese  authorities 
showing  the  mercantile  status  of  Chinese  per- 
sons desiring  to  enter  the  United  States,  and 
making  such  certificates  prima  facie  evidence 
of  the  facts  set  forth,  a  Chinese  person,  who 
was  admitted  on  the  production  of  such  a  cer- 
tificate, and  whose  deportation  was  thereafter 
sought  on  the  ground  that  he  had  not  shown 
his  right  to  remain,  must  be  adrised  if  de- 
portation is  sought  on  the  ground  that  his 
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entry  was  fraudulent,  for  such  certificates  are 
entitled  to  weight,  and  Chinese  persons  should 
be  notified  of  any  attack  thereon.— Lo  Hop  v. 
U.  S.,  498. 

<0=>32(5)  aj.S.C.O.A.Ohio)  One  admitting  that 
he  was  of  Chinese  descent  has  the  buraen  of 
establishing  a  lawful  right  to  remain  in  the 
United  States.— Lo  Hop  v.  U.  S.,  493. 

ITT.  nCBIIGRATIOlf. 

«=>54  (U.S.C.O.A.Cal.)  Evidence  In  deporta- 
tion proceedings  against  a  Chinese  person  held 
to  warrant  an  order  for  her  deportation,  on  the 
ground  that  she  was  found  employed  in  or  con- 
nected with  a  house  of  prostitution,  or  resort 
frequented  by  prostitutes,  and  that  she  had  been 
sharing  in  or  deriving  benefits  from  the  earnings 
of  prostitutes.— Jung  Back  Sing  v.  White.  456. 
^s»54  (U.S.C.C.A.La.)  Where  an  alien  was  held 
under  an  order  of  deportation,  made  by  a  board 
of  special  inquiry  and  affirmed  by  the  Secretary 
of  Labor,  order  being  based  upon  findins:  that 
alien  was  a  person  coming  to  this  country  for 
an  immoral  purpose,  findings  on  habeas  corpus 
proceeding  that  alien  was  denied  a  fair  hearing 
by  immigration  authorities,  and  that  "she  is  not 
01  an  immoral  character  and  is  entitled  to  ad- 
mission to  the  United  States,"  entitled  the  alien 
to  be  released  from  custody.— Mayo  v.  U.  S., 
185. 

ALLIES. 

See  Criminal  Law,  4=»304. 

ANIMALS. 

See  Appearance,  ^=s»20;  Customs  and  Usages, 
ISO. 


to  be  substituted  as  complainant  in  a  snit  Is 
not  appealable.— Sumpter  Lumber  COb  ▼.  Sound 
Timber  Co.    448. 

<0=>IIO  (U.kc.c!A.Iowa)  Ruling  on  a  motion 
for  new  trial  is  not  assignable  as  error  in  the 
federal  courts.— Salyers  v.  U.  S.,  339. 

V.  PRESEMTATIOlf  AHD  RESERVA- 

TION  ni  LOWEB   COURT    OF 

GBOUHDS  OF  REVIEW. 


^=s>35  (U.S.C.C.A.Tez.)  On  information  by  the 
United  States  against  a  cattle  company  for  for- 
feiture of  cattle  for  unlawful  importation, 
wherein  individuals  intervened  and  claimed  the 
cattle  or  their  value,  judgment  that  the  inter- 
veners recover  from  the  cattle  company  posses-, 
sion  of  the  cattle,  and,  if  they  were  not  deliver- 
ed, recover  a  sum  per  head,  the  value  as  assessed 
for  each  head  not  delivered,  held  proper.— Morris 
Land  &  Cattle  Co.  v.  Kilpatrick,  134. 

APPEAL  AND  ERROR. 

See  Army  and  Navy,  ^=»20;  Costs,  4=»251; 
Courts,  «=>405;  Criminal  Law,  <©=>1032- 
1186;  Estoppel,  ^S5>68;  Exceptions,  Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  NATURE  AMD  FORM  OF  REMEDY. 

<©=>ll  (U.S.C.C.A.Ohio)  Under  Act  Sept.  6, 
1916,  i  4  (Comp.  St  $  1649a),  though  it  was 
apparently  the  purpose  to  have  the  decree 
considered  on  both  appeal  and  error,  and  the 
record  was  somewhat  confused,  the  court  will 
treat  the  case  as  properly  before  it  on  appeal. — 
Lo  Hop  V.  U.  S.,  493. 

m.  DECISIONS  REVIEWABLE. 
(B)  Nat«re,  Scope,  and  Bffect  f»f  Decistom. 

«=>95  (U.S.C.C.A.Wash.)  An  order  of  a  Dis- 
trict Court  denying  an  application  by  a  stranger 


(A)  Ifl««e«  and  4^ne«tlona  Im  IjO-vt^ 

^=»I69  (U.S.C.CJ^.Okl.)  On  writ  of  error  an 
api)ellate  court  can  cmly  review  thoae  issues 
wnich  were  heard  in  the  court  below. — ^Inter* 
state  Compress  Co.  v.  Agnew,  49. 

(B)  Objeetions  and  Motions,  amd  Ralinvs 

Thereon. 

€=»237(6)  rU.S.C.CJl.N.D.)  Where  an  action  at 
law  is  tried  in  a  federal  court  without  a  jury, 
and  the  legal  effect  of  the  evidence  la  not  chal- 
lenged by  the  defeated  party,  by  motion  for  a 
finding  in  his  favor  or  for  a  declaration  of  law 
of  the  same  purport,  the  sufficiency  of  evidence  to 
support  special  findings  of  fact  cannot  be  con- 
sidered by  the  appellate  court,  and  all  that  can 
be  reviewed  is  whether  the  special  findings  sus- 
tain the  iudgment,  and  whether  during  the 
progress  of  the  trial  errors  of  law  occurn-d  to 
which  exceptions  were  preserved. — Caldwell  v. 
Blodgett,  90. 

(C)  ESxeeptiona. 

«=»273(11)  UJ.S.C.C.A.Wis.)  Because  of  the 
dual  functions  of  the  trial  judge  sitting  with- 
out a  jury,  to  determine  whether  there  is  any 
substantial  evidence  to  support  one  or  the  oth- 
er party,  and,  if  there  is,  then,  whether  it  pre- 
ponderates on  one  or  the  other  side,  the  re- 
quest or  motion  to  adjudge  either  all  the  issues 
or  some  specific  issues  in  favor  of  the  request- 
ing party  or  against  the  adverse  party,  to  be 
reviewable,  must  make  apparent  that  it  is  bas- 
ed specifically  on  the  ground  that  there  is  do 
substantial  evidence  to  sustain  any  other  con- 
clusion.—Raymer  v.  Netherwood,  368. 

VI.  PARTIES. 

<5=»330(2)  fU.S.C.C.A.Wash.)  A  Circuit  Court 
of  Appeals  nas  jurisdiction  to  entertain  an  orig- 
inal application  for  substitution  of  parties  in  a 
suit  which  has  been  brought  into  that  court  by 
appeal,  regardless  of  the  action  of  the  IMstriet 
Court  in  denying  a  similar  application. — Sump- 
ter Lumber  Co.  v.  Sound  Tunber  Co.,  448. 

Where  the  interests  of  a  party  to  an  appeal 
devolve  upon  another,  either  by  operation  of 
law  or  act  of  the  parties,  the  person  acquiring 
such  interests  will  usually  be  allowed  to  be 
substituted,  and  to  prosecute  or  defend  the 
appeal  in  place  of  the  original  party.— Id. 

Vn.  REQUISITES  AKB  PROCEEDIHGS 
FOR  TRANSFER  OF  CAUSE. 


of  Fees  or  Coste, 
or  Oilier  Seenrtti< 


(C) 


<©=>373(1)  (y.S.C.CA.Wash.)  An  appeal  wffl 
not  be  dismissed,  on  the  groiind  that  no  cits- 
tion  was  served  and  no  bond  filed  in  the  oooit 
below,  when  the  appeal  was  taken  in  open  coorc 


673  INDEX-DIGEST  Aypaal  amd  Error 

For  emam  in  DecDIs.  M  Am.I>ls.  Kej-No.SeriM  A  Indexes  tee  same  topie  and  KST-NUMBBR 


and  bond  has  been  filed  in  the  anpellate  coart. 
— Sumpter  Lumber  Co.  y.  Sound  Timber  Co.. 
448. 

(D)  IVrit  of  Error,  Citation,  or  Hotioe. 

«=»397  (U.S.C.G.A.Wa8h.)  An  appeal  will  not 
be  dismissed,  on  the  ground  that  no  citation 
was  served  and  no  bond  filed  in  the  court  be- 
low, when  the  appeal  was  taken  in  open  court 
and  bond  has  been  filed  in  the  appellate  court 
— Sumpter  Lumber  Co.  v.  Sound  Timber  Co., 
448. 

X.  RECORD  AHD  PRO0EEDING8  NOT 

IN   RECORD. 

(K)   Qvestlons  Presented  for  RotIo'W. 

«=>684(2)  (U.S.p.CA.Canal  Zone)  The  overrul- 
ing of  a  motion  for  a  second  continuance  will 
not  be  reversed,  where  the  evidence,  if  any,  ad- 
duced on  the  hearin|[,  is  not  in  the  record,  so 
that  there  is  no  showing  that  the  ruling  was  im- 
proper.—Panama  R.  Co.  V.  Curran,  114. 
«=>684(4)  (U.S.C.C.A.Tex.)  Where  testimony, 
on  which  the  action  of  the  District  Judge  in 
denpng  motion  to  dismiss  suit  on  ground  its 
subject-matter  had  been  destroyed  was  based,  is 
not  in  the  record,  the  Circuit  Court  of  Appeals 
cannot  determine  that  the  action  taken  was  er- 
roneous.—Keith  Lumber  Co.  v.  Houston  Oil  Co. 
of  Texas,  213. 

^=:»709  (U.S.C.CJk.Canal  Zone)  Action  of  court 
in  refusing  to  compel  giving  of  security  for  costs 
will  not  be  reversed,  where  record  does  not  con- 
tain the  evidence  on  the  hearing  of  the  motion* — 
Panama  R.  Co.  v.  Curran,  114. 

XI.   ASSIGHMElfT  OF  ERRORS. 

©=>7I9(7)  (U.S.C.CA.Tenn.)  Where  burnt  cot- 
ton, which  had  been  salvaged,  was  destroyed 
while  in  transit,  and  no  inherent  defect  or  vice 
was  suggested,  except  the  existence  of  smoul- 
dering fire,  and  that  was  fully  covered  by  the 
charge,  the  refusal  of  a  request  that  there 
could  be  no  recovery  if  the  fire  originated  be- 
cause of  inherent  defect  or  vice  of  cotton  will 
not  be  considered  on  appeal;  no  assignment  of 
error  having  been  taken,  and  the  case  not  being 
one  where  the  court  should,  under  rule  11  (202 
Fed.  viii,  118  C.  C.  A.  viii),  review  the  ruling 
without  an  assignment.— Southern  By.  Co.  v. 
Pettit.  613. 

«=>750(2)  (U.S.C.C.A.Ohio)  Where  the  record 
does  not  show  that  plaintiff  was  given  an  op- 
portunity to  amend  his  petition  after  demur- 
rer was  sustained  to  it,  the  absence  of  specific 
assignment  for  failure  to  give  such  permission, 
as  distinguished  from  the  assignment  of  error 
in  entering  judgment  for  defendant,  should  not 
prevent  review  under  rule  11  of  the  Circuit 
Court  of  Appeals  (202  Fed.  viii,  118  O.  C.  A. 
viii).-Hodge8  v.  Erie  R.  Co.,  498. 


(A)   Scope  and  BiEtent  In  General. 

^=»843(2)  (U.S.C.C.A.La.)  On  appeal  from  an 
order  granting  an  injunction,  the  question  of  the 
propriety  of  the  issuance  of  an  injunction  will 
not  be  reviewed,  where  the  injunction  is  no 
longer  effective. — ^Louisiana  Agricultural  Cor- 
poration V.  Pelicaii  Oil  Refining  Co.,  168. 
^=»849(1)  (U.S.C.C.A.MO.)  Where  an  action  at 
law  was  tried  to  the  court,  jury  being  waived, 
a  general  finding  for  one  party  made,  with  no 
requests  for  general  or  special  findings  or  dec- 
larations of  law  by  the  other  party,  the  appel- 
late court  can  review  oid^  the  rulings  of  the 
trial  court  on  the  admission  and  exclusion  of 
evidence.— Kindred  v.  Black,  386. 
<5=>856(3)  (U.S.C.C.A.Ark.)  Where  a  verdict  is 
directed  on  limited,  but  untenable,  grounds, 
it  may  not  be  sustained  on  other  grounds,  un- 
less it  is  clear  beyond  doubt  that  the  new 
grounds  could  not  have  been  obviated,  if  they 
had  been  called  to  the  attention  of  the  defeat- 
ed party,  and  he  had  been  given  an  opportu- 
nity to  meet  them  by  evidence  and  argument. — 
Thorn  v.  Browne,  460. 

(B)  Presnmptloma. 

<&s>93l(6)  (U.S.C.C.A.Tex.)  Where  the  trial 
was  to  the  court,  it  will  be  assumed  that  no 
improper  evidence  was  conndered. — Keith  Lum- 
ber Co.  y.  Houston  Oil  Co.  of  Texas,  213. 

(F)  Diseretton  of  Lower  Court. 

^s>966(l)  (U.S.C.CA.Canal  Zone)  Both  under 
Panama  law  and  general  principles  motion  for 
continuance  is  addfressed  to  discretion  of  trial 
court,  and  action  thereon  is  not  reviewable,  un- 
less abuse  of  discretion  is  shown. — Panama  R. 
Co.  v.  Pigott,  183. 

<5=>977(1>  (U.S.C.CA.Canal  Zone)  Both  under 
Panama  law  and  general  principles,  motion  for 
,new  trial  is  addressed  to  discretion  of  trial 
court,  and  action  thereon  is  not  reviewable,  un- 
less abuse  of  discretion  is  shown. — Panama  R. 
Co.  V.  Pigott,  183. 

(O)  4^«estion«  of  Fact,  TerdtetSy  and  Flnd- 

Inira. 


9s>758a)  (U.S.C.CJ^.Ark.)  If  the  Circuit 
Court  of  Appeals  concludes  to  notice  a  mani- 
fest error  not  specified  according  to  rule  No. 
24  (188  Fed.  xvi,  109  C.  C.  A.  xvi),  there  is 
no  implication  that  it  has  undertaken  the  task 
of  going  through  the  record  and  examining  oth- 
er errors  not  specified.— Coco- Cola  Ck).  v. 
Moore,  34. 
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1003  (U.S.C.C.A.Ohio)  A  federal  appellate 
court  does  not  weigh  the  evidence,  though  it 
must  be  satisfied  that  there  is  proper  evidence 
in  law  sufficient  to  support  the  verdict. — Lake 
Erie  &  W.  U.  Co,  v.  Schneider,  625. 
<S=>I009(1)  (U.S.C.CA.MO.)  A  finding  of  fact 
by  a  chancellor,  who  heard  the  witnesses,  will 
not  be  reversed,  except  in  a  dear  case.— Ham- 
lin V.  Orogan,  271. 

<©=»I0I2(1)  (U.S.C.C.A.IU.)  Where  trial  judge 
saw  and  heard  the  witnesses,  findings  upon  is- 
sues of  fact  will  not  be  set  aside,  unless  the 
cold  type  in  the  record  demonstrates  findings 
either  were  unsupported  by  the  evidence,  or 
were  made  in  the  face  of  a  preponderance  to 
the  contrary.— Jfitna  Ins.  Co.  v.  Davidson  S. 
S.  Co.,  280. 

(H)  HarmleMi  Error. 

^=s>l026  (U.S.C.C.A,Tex.)  A  judgment  is  not  to 
be  reversed  because  of  an  omission  whidi  did 
not  have  the  effect  of  depriving  the  party  oom- 
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Slaining  of  any  substantial  right—Morris  Lend 
K  Cattle  Co.  V.  Kilpatrfck,  134. 
<S=>I039(8)  (U.S.O.C.A.Ark.)  Error  in  denying 
the  motion  to  make  the  allegations  of  negligence 
in  the  complaint  more  definite  does  not  require 
reversal,  where  there  was  no  claim  that  the  de- 
fendant was  surprised  at  the  trial,  or  unprepar- 
ed to  meet  the  plaintiff's  case,  and  depositions 
had  been  taken,  which  indicated  the  acts  of  neg- 
ligence relied  on. — West  Helena  Consol.  Co.  v. 
McCray.  99. 

<8=>I048(6)  (U.S.C.O.A.Tenn.)  In  action  for 
the  value  of  burnt  cotton,  which  was  destroyed 
in  transit  after  it  had  been  salvaged^  refusal 
to  permit  cross-examination  of  plaintiff  as  to 
the  amount  paid  for  the  cotton,  which  the  car- 
rier desired  to  introduce  on  the  question  ^  of 
value,  held  harmless;  there  being  no  showing 
of  the  expense  of  handling,  salvaging,  repick- 
ing  the  cotton,  etc— Southern  By.  Co.  y.  Pettit, 
61o. 

«=>ia5l(l)  (U.S.C.O.A.Tex.)  The  erroneous  in- 
troduction in  evidence  of  a  decree  was  harm- 
less, where  there  was  ample  evidence  outside 
of  the  record  to  show  the  fact  of  title  for 
which  the  decree  was  used. — ^Keith  Lumber  Co. 
V.  Houston  Oil  Co.,  of  Texas,  213. 
<;c5>l064(l)  (IJ.S.C.C.A.Ohio)  In  an  action  against 
a  railroad  for  injuries  to  a  motor  truck  owner 
and  driver  at  a  crossing,  where  the  evidence 
fairly  admitted  finding  that  the  view  was  not  so 
obstructed,  and  there  was  not  so  much  noise  as 
to  prevent  a  careful  and  prudent  person  from 
discovering  the  train,  held  not  prejudicial  error 
to  qualify  the  railroad's  requested  instruction 
on  plaintiff's  duty  to  stop  before  crossing  to  the 
extent  that  was  done  by  the  court.— Lake  Erie 
&  W.  R.  (>>.  V.  Schneider.  625. 
<©=»I064(1)  (U.S.C.C.A.Tenn.)  In  an  action  by 
a  negro  passenger,  wounded  in  an  exchange  of 
shots  between  the  conductor  and  another  negro 

Sassenger,  giving  of  instructions  on  the  con- 
uc tor's  right  to  shoot  in  self-defense,  and  tho 
refusal  to  charge  thereon  as  requested,  held 
not  error  prejudicial  to  the  street  railway  com- 
pany.—Memphis  St.  Ry.  Co.  v.  Pierce,  609. 
€=>I067  (U.S.C.CJ^.Tenn.)  In  an  action  by  a 
negro  passenger,  wounded  in  an  exchange  of 
shots  between,  the  conductor  and  another  negro 

Sassenger,  giving  of  instructions  on  the  con- 
uctor's  rignt  to  shoot  in  self-defense,  and  the 
refusal  to  charge  thereon  as  requested,  held  not 
error  prejudicial  to  the  street  railway  company. 
—Memphis  St.  Ry.  Co.  v.  Pierce,  609, 

(I)   Error  'Wai'ved   in  Appellate  Conrt. 

(d=»  1078(4)  (U.S.C.C.A.Ohio)  Where  nothing  is 
said  in  the  brief  in  support  of  an  assignment  of 
error  to  the  reception  of  evidence,  it  must  be 
regarded  as  waived.— Erie  B.  Co.  v.  Schleen- 
baker,  617. 

APPEARANCE. 

<S=:>20  (TJ.S.O.C.A.Tex.)  On  information  for  for- 
feiture of  cattle  imported  from  Mexico  without 
entry  and  inspection,  where,  when  defendant 
filed  exception  or  motion  that  the  part  of  the 
intervener's  answer  which  prayed  judgment 
against  defendant  be  stricken  out,  defendant 
was  represented  in  the  cause  by  attorneys  whose 
appearance  was  general,  by  appearing  and  plead- 
ing to  the  claim  asserted  against  it  by  the  in- 
tervener's answer,  defendant  waived  the  issu- 


ance of  process,  and  by  invoking  decision  as  to 
the  merits  of  the  claim  asserted  abandoned  any 
rights  it  might  have  had  to  refrain  from  ioininj 
issue  until  notified  or  required. — Morris  Land  & 
Cattle  Co.  y.  Kilpatridt,  134. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «s9721%-723. 

ARMY  AND  NAVY. 

See  Conspiracy,  «=>28,  45,  47 ;  Criminal  Law, 
<S=>37,  97,  371,  406,  450,  723,  763,  764,  822. 
1170 ;  Habeas  Corpus,  ^=»16 ;  Indictment  aod 
Information,  ^=s>l25,  140,  150;  Intoiicatinj 
Liquors,  <©=>236:  Perjury,  <r=>9,  19;  Public 
Lands,  «=»120;  War,  «=>4. 

^=»20  (U.S.C.C.A.Mont)  A  nondeclarant  aB« 
resident  of  the  United  States  is  not  indifiUe 
to  military  duty  under  Selective  Service  Aft 
May  18,  1917  (Comp.  St  1918,  $|  2044a-2044k). 
but  the  facts  which  bring  him  within  the  ex- 
empted class  must  be  affirmatively  proved  by 
him  before  his  local  draft  board,  to  which  is 
given  power  to  hear  and  determine,  anhject  to 
review  by  appeal  to  a  district  board,  all  qoet- 
tions  of  exemption  under  the  act ;  a  decision  of 
the  district  board  being  made  final. — ^Napore  r. 
Rowe,  178. 

^=»20  (U.S.C.CA.Mont)  An  information  diarr' 
ing  a  violation  of  the  Selective  Service  Act 
(Comp.  St.  1918,  Sf  2044a-2044k),  in  that  de- 
fendant willfully  failed  and  refused  to  preseat 
himself  for  registration  on  June  5,  1917,  is  not 
fatally  defective  for  want  of  an  allegation  that 
defendant  is  a  citizen  of  the  United  States.— 
Brown  v.  IJ.  S..  653. 

In  a  prosecution  under  the  Selective  Service 
Act  (Comp.  St.  1918.  |{  2044a-2044k)  for  fifl- 
ure  to  present  himself  for  registration  on  Jone 
5,  1917,  evidence  held  not  to  show  that  defend- 
ant was  entitled  to  the  direction  of  a  verdict  ia 
his  favor,  on  the  ground  that  he  was  not  booad 
to  register  under  Selective  Service  Regulations, 
§  56,  pt  3,  declaring  that  citizens  and  persont 
who  have  declared  their  intention  to  oecome 
citizens,  residing  abroad,  are  not  required  to 
register. — Id. 

An  opinion  by  the  local  legal  advisory  board  to 
the  effect  that  defendant  was  not  re<)uired  to 
register  is  no  defense  to  a  prosecution  for  faO- 
ure  to  register  on  June  5,  1917,  as  required  hj 
the  Selective  Service  Law  (Comp.  St.  1918.  ff 
2044a-2044k) ;  the  advisory  boards  not  being 
created  until  November  of  that  year,  when  the 
Selective  Service  Regulations  were  promulgat- 
ed.—Id. 

In  a  prosecution  under  the  Selective  Service 
Act  (Comp.  St.  1918,  H  2044a-2044k)  for  fail- 
ure to  register  on  June  5,  1917,  vouchers  given 
to  defendant  in  February,  1917,  which  on  their 
face  indicated  that  he  was  at  that  time  acting 
as  deputy  sheriff  for  Lincoln  county,  Mont, 
held  admissible  in  evidence;  defendant's  con- 
tention being  that  he  was  then  a  resident  of 
Canada.— Id. 

<&s>20  (U.S.C.CJLWash.)  In  a  prosecution  for 
violating  the  Selective  Service  Law  (Comp.  St 
1918,  SS  2044a-2044k),  whether  defendant,  dom- 
iciled with  his  parents  in  Seattle,  Wash.,  by  ref^ 
istering  with  a  local  draft  board  in  Idaho  whik 
on  his  way  to  New  York  to  study,  had  intend- 
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ed  to  evade  military  duty,  KM  for  the  jury  un- 
der the  evidence.— Fasa  v.  U.  S.,  77. 

In  a  prosecution  for  violating  the  Selective 
Service  Law  (Oomp.  St.  1918,  «  2044a-2044k), 
instruction  held  ffurly  to  present  the  main  is- 
sue whether  defendant,  domiciled  with  his  par- 
ents in  Seattle,  Wash.,  intended  to  evade  mili- 
tary service  when  he  registered  with  a  local 
board  in  Idaho  while  on  his  way  to  New  York 
to  study.— Id. 

<&==>20  (U.S.C.C.A.Wash.)  A  resident  of  Seattle, 
Wash.,  where  his  parents  lived,  in  so  far  as  he 
had  any  domicile,  who  left  his  wife  in  the  dty 
and  started  to  work  his  way  to  New  York  to 
study,  by  failing  to  register  in  Seattle  under  the 
Selective  Service  Law  (Ck)mp.  St.  1918,  M 
2044a-2044k),  violated  such  law,  though  he  reg- 
istered at  a  point  in  Idaho,  and,  if  his  failure 
to  register  in  Seattle  or  his  evasion  of  the  re- 
quirements of  the  law  was  willful,  he  could  be 
convicted.— Pass  v.  U.  S.,  81. 
^=3>40  (U.S.C.OA.Nev.)  Assuming  that  defend- 
ant might  be  loyal,  though  he  characterized  the 
Draft  Act  as  unjust,  and  stated  that  he  would 
fight  conscription,  yet,  if  he  made  the  state- 
ment with  evil  mind,  intending  to  bring  about 
insubordination,  disloyalty  and  refusal  of  duty 
in  the  military  service,  be  was  guilty  of  a  viola- 
tion of  Espionage  Act  June  15, 1917,  |  3  (Ck>mp. 
St.  1918,  §  10212c),  and  in  a  prosecution  based 
on  such  statement,  defendant's  acts,  speech, 
and  state  of  mind  are  matters  for  consideration 
in  determining  whether  he  was  guilty.— Shidler 
v.  U.  S.,  570. 

The  mere  utterance  of  seditious  words  in  the 
presence  of  a  person  subject  to  military  duty 
under  the  Selective  Service  Law  (Comp.  St. 
1918,  l§  2044a-2044k),  if  intended  to  induce  in- 
subordination, disloyalty,  or  refusal  of  duty,  is 
sufficient  to  constitute  an  offense  under  Es- 
pionage Act  June  15,  1917,  S  3  (Comp.  St.  1918, 
I  10212c);  so  in  a  prosecution  under  such  sec- 
tion, based  on  such  utterances,  an  instruction 
that  to  constitute  an  attempt  to  commit  a 
crime  there  must  be  specific  intent  to  commit 
it,  followed  by  an  overt  act,  was  confusing  and 
properly  refused.— Id. 

<8=>4a  (U.S.O.C^.K.I.)  Indictment  charging 
defendant  with  willfully  obstructing  the  re- 
cruiting and  enlistment  service  of  the  United 
States,  by  making  certain  statements  in  ad- 
dressing a  public  meeting,  in  violation  of  Es- 
pionage Act  June  15,  1917,  tit  1,  |  3  (Comp. 
St.  1918,  J  10212c),  held  sufficient.--Ck)ldwdl 
V.  U.  S.,  151. 

<S=»40  (U.S.C.C.A.S.D.)  Espionage  Act  June 
15,  1917,  tit  1,  I  3  (Comp.  St  1918,  i  10212c), 
is  valid.  The  obstruction  of  the  military  service 
of  the  United  States  need  not  be  by  physical 
acts,  but  may  be  by  written  or  spoken  words, 
and  the  government  is  not  required  to  show  that 
some  particular  person  was  dissuaded  from  en- 
tering the  service.— Heynacher  v.  U.  S.,  273. 

ASSAULT  AND  BAHERY. 

See  Appeal  and   Error.  ^=s>10Q4t,  1067;  Cai^ 
riers,  4=»321;  Homicide. 

ASSESSMENT. 

See  Taxation,  «s9397-49a 


Atton&07  General 
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ASSIGNMENTS. 

See  Bankruptcy.  ^s>326;  Carriers,  ^»58; 
Champerty  and  Maintenance,  ^=»Q;  Courts, 
4=»312;  Covenants,  ^s»121;  Estoppel,  ^=» 
68:  Insurance,  4=»122,  648;     Patents,  «=» 

X.   REQUISITES  AHD  VAIilDITT. 
(B)  Mode   and   SvffleieneT   of  Ajisismni«nt« 

«=s>50(l)  (U.S,O.C.A.La.)  Assuming  that  the 
mere  insertion  of  the  words  ''against  214  B/C 
in  the  body  of  a  draft  could  render  it  a  con- 
ditional order  on  a  particular  fund,  such  could 
not  be  the  case,  where,  for  a  considerable  time 
prior  to  the  transaction,  there  was  a  running 
account  between  the  drawer  and  the  drawee, 
and  at  the  date  of  the  draft  the  drawer  had  a 
credit  with  the  drawee^  and  no  accounts  were 
kept  of  particular  shipments  of  cotton,  the 
drawer  having  established  a  credit  with  his  cot- 
ton business  as  a  basis,  and  the  drawee  was 
reimbursed  by  and  made  a  profit  out  of  the 
cotton.— Hubbard  Bros.  &  Co.  v.  Southern  Pac. 
Co.,  107. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  ^^204. 

ATTACHMENT. 

See  Bankruptcy,  ^=s>387,  391* 

ATTORNEY  AND  CLIENT. 

See  Carriers,  ^=»321*.  Champerty  and  Main- 
tenance, «=:»6 ;  Criminal  Law,  «=»721%,  723, 
1055;  District  and  Prosecuting  Attorneys; 
Evidence,  <©=»142,  487,  543,  572;  Hab^ 
Corpus,  ^=»25;  Libel  and  Slander,  ^»25, 
41,  112;  Perjury,  «&=>9. 

H.  RETAINEB  AVD  AITTHORITT. 

«=s>l02  (U.S.C.C.A.Miss.)  Where  a  casualty 
insurer  sent  its  local  attorney  a  letter  declining 
to  pay  a  policy  holder's  claim  for  loss,  which 
letter  was  libelous,  the  insurer  was  not  liable 
to  the  policy  holder  for  its  attorney's  unauthor- 
ized act  in  showing  the  letter  to  a  third  per- 
son ;  the  attorney  alone  being  liable.— Sullivan 
V.  Metropolitan  Casualty  Ins.  Co.  of  New  York, 
72. 

TV.  OOHPENSATION  AMD  UEK  OF 

ATTORNEY. 

CA)  Fees   and    Other   RemmierAtloa. 

«=s>l66(3)  (U.S.C.CJ^.Ark.)  In  suit  for  com- 
pensation as  attorneys  in  defendant  company  s 
suit  to  restrain  unfair  trade  competition  by  an- 
other firm,  plaintiffs'  evidence  of  the  amount 
of  business  done  by  defendant  company  in  the 
United  States  generally  was  properly  admitted 
not  to  show  defendanrs  ability  to  pay,  but  as 
bearing  on  the  results  obtained  by  the  litiga- 
tion.—Coco-Cola  Co.  V.  Moore,  34. 

ATTORNEY  GENERAL 

See  District  and  Prosecuting  Attorneys, 
Indictment  and  InformaticHi,  4s»52. 
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ATTRACTIVE  NUISANCE. 

See  Negligence,  «s>23. 

AUTOMO.BILES. 

See  Internal  Revenue,  $=>42 : .  Railroads, 
350 ;  Street  Railroada^  «s>90,  114. 


BAIL 

Sc%  Principal  and  Surety,  «=s»18S. 

BAILMENT. 

<&=»I4(1)  ru.S.C.CA.Okl.)  A  baUee  for  hire  is 
only  bouna  to  use  ordinary  diligence  in  the  care 
of  the  property  bailed,  and  in  the  absence  of  a 
statute  prohibiting  it  may  limit  his  liability 
by  contract,  except  for  gross  negligence,  will- 
ful act,  or  fraud.— Interstate  Compress  Co,  t. 
Agnew,  199. 

BANKRUPTCY. 

See  Banks  and  Banking,  ^=»257:  OorporatioDS, 
4=»590 ;  Criminal  Law,  4=»1169. 

n.  PETITIOlf .  ADJtmXCATIOlf ,  WAR- 
RANT, AND  CUSTODY  OF 
PROPERTY. 

(B)  Tolnntary  Prooee^nss* 

^=»43  (U.S.C.C.A.Mich.)  A  gas  company  In  a 
city  of  Michigan,  a  majority  of  whose  stock  and 
bonds  was  owned  by  a  Delaware  holding  com- 
pany, no  statute  either  of  Michigan  or  Dela- 
ware prohibiting  such  ownership  by  the  Dela- 
ware company,  was  entitled  to  go  into  bank- 
ruptcy, and  its  proceedings  thM'ein  cannot  be 
regarded  in  judicial  contemplation  as  an  undue 
interference  with  suit  by  the  city  and  another 
against  the  gas  company  and  the  holding  com- 
pany to  enjoin  an  increase  in  the  charge  for 
gas,  which  the  gas  company  had  notified  the 
city  was  necessary.— City  of  Holland  v.  Holland 
City  Gas  Co.,  629. 

m.  ASSIGNMENT,    ADlflNISTRA- 

TION.   AND   DISTRIBUTION   OF 

BANKRUPT'S  ESTATE. 

(B)    Asslflrmment,    Amd    Title,    Riflrlits,   amd 
Remedies  of  Tmatee  in   GemerAl. 


143(10)  (U.S.C.C.A.Okl.)  Trustee  of  a  bank- 
rupt corporation  held  entitled  to  recover  real 
estate  held  in  the  name  of  a  person  who,  with 
his  family,  owned  all  the  stock  of  the  corpora- 
tion, on  the  ground  that  it  was  held  in  trust 
for  the  company,  but  not  entitled  to  such  per- 
son's homestead  and  other  property  in  which 
funds  of  the  company  were  not  invested. — Scott 
V.  Cline,  666. 

(C)  Prefereneea   and   Transfers   by    Bamlc* 

rvpt,  and  AttaebaieBts  aad 

Otlter  L«ieBS. 


.^--^160  (U.S.C.C.A.Njr.)  Insolvency,  within  the 
definition  of  Bankruptcy  Act  July  1,  1898,  §  1 
(Comp.  St.  I  0585),  may,  and  in  many  cases 
must,  be  proved  by  proof  of  other  facts,  from 
which  the  ultimate  fact  of  insolvency  may  be 
presumed   or  inferred.—Rosenberg  v.   Semple, 


Evidence  held  to  warrant  a  finding  ihat  bank- 
rupt was  insolvent  at  time  of  transfer  of  his 
accounts.— Id. 

<0=>I63  (U.S.C.0A.Wa8h.)  Where  the  direc- 
tors of  an  insolvent  corporation,  in  good  faith 
and  with  the  intentiqn  of  saving  the  business, 
borrowed  money  from  a  director  and  a  stock- 
holder to  meet  the  most  pressing  obligations, 
and  executed  a  real  and  chattel  niortgage  on 
all  of  the  corporate  assets  to  secare  the  same, 
held^  the  transaction  being  one  in  good  faith, 
that  the  mortgage  could  not,  on  the  corpora- 
tion's subsequent  bankruptcy,  be  qaestioned 
on  the  ground  that  it  was  preferential  and  to 
an  officer  of  the  corporation. — In  re  Lake  Che- 
lan Land  Co^  501. 

^=s>l65<3)  (U.S.C.C.A.IU.)  Where  one,  frandn- 
lently  induced  to  sell  goods  on  credit,  accepted 
from  the  buyer,  within  four  months  preceding 
a  petition  in  bankruptcy  against  the  buyer,  a 
transfer  of  accounts  in  payment  for  the  goodi, 
the  transfer  was  made  in  consideration  of  re- 
lease of  right  to  rescind  and  recover  the  goods, 
and  was  not  a  preference. — Dlinoia  Parlor 
Frame  Co.  v.  Goldman,  384. 
4=»I66(3)  (U.S.C.C.A.Tenn.)  A  creditor  of  one 
member  of  bankrupt  partnership,  which  wai 
hopelessly  insolvent,  who  received  from  his  debt- 
or in  partial  payment  of  notes  not  doe  mer- 
chandise bought  to  his  knowledge  entirely  oo 
credit  of  the  firm,  and  who  also  had  intimate 
knowledge  of  its  affairs,  held  to  have  sack 
knowledge  of  its  insolvency  as  rendered  the  pay- 
ment a  voidable  preference. — Gooch  v.  Stone, 
581. 

<0=>I8I  (U.S.C.C.A.NX)  Where  the  value  of 
property  transferred  by  a  bankrupt  to  his 
wife  was  not  disproportionate  to  the  bank- 
mpt's  pecuniary  obligation  of  support  to  her, 
in  suit  by  his  trustee  against  the  wife  to  set 
aside  the  conveyance  as  in  violation  of  the 
Bankruptcy  Act,  the  equitable  doctrine  that, 
where  the  condderation  for  a  conveyance  ii 
inadequate,  the  conveyance  will  be  sustained 
only  to  the  extent  of  the  consideration  actoal- 
ly  given,  has  no  application.— Baldwin  v.  King- 
ston, 538. 

«=»  188(3)  (n.S.G.CA.ya.)  Where  bankrupt, 
after  recording  a  trust  deed  securing  his  notes, 
which  latter  he  delivered  to  payee,  retained  the 
deed  and  executed  other  notes  purporting  to  be 
those  secured  by  it,  upon  which  ne  borrowed 
money  from  a  bank,  not  only  was  the  lien  of 
the  fint  payee  on  the  mort^piged  property  a 
prior  one,  but  the  bank  acquired  no  eqnitable 
lien  on  the  property  superior  to  the  claims  of 
unsecured  creditors  as  represented  b^  bank- 
rupt's trustee,  especially  smce  Code  Ya.  1904, 
§  2463,  makes  parol  liens  void  as  against  credi- 
tors.—Page  V.  Old  Dominion  Trust  Co.,  442. 

(D)  Adiaiatstratioa  af  Batata. 

<&s>223  (U.S.C.CJ^..Okl.)  Where  a  duty  is  hn- 
posed  upon  a  referee  by  the  bankruptcy  law, 
and  compensation  is  also  fixed  for  its  perform- 
ance, the  bankruptcy  court  has  no  power  or 
authoHty  to  allow  any  further  compensatioiL 
— U.  S.  V.  Ward,  412. 

Where  a  duty  is  clearly  imposed  by  the  bank- 
ruptcy law  upon  a  referee,  and  no  specific 
compensation  is  fixed  for  its  performance,  the 
compensation  expressly  authorised  by  the  Itw 
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as  a  whole  is  the  only  compensation  which 
he  can  receire,  or  that  uie  court  has  power  to 
allow.— Id. 

An  allowance  by  a  court  of  bankroptcy  of 
necessary  expenses  incurred  bv  officers  in  ad- 
ministration of  estates,  which  under  Bank- 
ruptcy Act  July  1,  1898,  S  62  (Oomp.  St  $ 
9646),  is  within  the  power  of  the  court,  is  not 
subject  to  collateral  attack,  but  can  only  be 
reviewed   by   direct   proceedings. — Id. 

A  court  of  bankruptcy  may,  in  the  exercise 
of  a  sound  discretion,  refer  issues  to  special 
masters,  and  may  name  a  referee  as  such  spe- 
cial master,  and  his  fees  and  expenses  as  such 
are  within  the  control  of  the  court,  and  its 
judgment  in  such  matters  is  not  subject  to 
collateral  attack.— Id. 

A  court  of  bankruptcy  may  authorize  a  referee 
to  employ  a  derk  and  allow  an  expense  for 
stationery,  office  rent,  light,  heat,  and  phone, 
and  such  authorizations  may  be  made  by  stand- 
ing rule  or  order,  or  by  special  order  in  any 
particular  case.— Id. 

^=>224  (U.S.C.CA.Okl.)  A  court  of  bankruptcy 
may  in  the  exercise  of  a  sound  discretion  refer 
issues  to  special  masters  and  may  name  a  ref- 
eree as  such  special  master.— XJ.  S.  v.  Ward, 
412. 

^s>230  (U.S.C.CA.Okl.)  Where  a  referee  has 
collected  from  parties  or  estates  in  bankrupt- 
cy proceedings  moneys  as  compensation  to 
which  he  is  not  legally  entitled,  and  these  fees 
have  been  collected  or  withheld  from  parties 
who  are  numerous,  and  the  individual  amounts 
small,  the  United  States  may  maintain  a  single 
action  on  his  bond,  on  behalf  of  all  parties  in- 
jured, to  i'ecover  back  such  illegal  fees.— U.  S. 
V.  Ward,  412. 

In  an  action  by  the  United  States  on  the 
official  bond  of  a  referee  in  bankruptcy,  on  be- 
half of  numerous  parties  from  whom  he  has 
collected  illegal  fees,  it  is  not  necessary  that 
all  such  parties  should  be  named  in  the  com- 
plaint.— Id. 

A  court  of  bankruptcy  being  without  jurisdic- 
tion to  allow  a  referee  under  any  form  or  guise 
any  other  or  further  compensation  than  ex- 
pressly authorized  and  prescribed  by  the  bank- 
ruptcy Jaw,  such  allowance,  if  made,  does  not 
bar  an  action  for  its  recovery.— Id. 

The  takin||[  of  fees  by  a  referee  in  excess  of 
those  prescribed  by  the  statute  is  not  a  "judicial 
act,"  and  as  such  protected  from  an  action  for 
an  accounting. — Id. 

Sureties  on  the  bond  of  a  referee  condition- 
ed for  the  faithful  performance  of  his  official 
duties  are  liable  for  fees  illegally  collected  or 
retained  by  him.— Id. 

(B)  Aotions  br  or  Affainet  Tr«*tee. 

<8=»293(2)  (U.S.O.C.A.Tenn.)  With  defendant's 
consent  a  bill  in  equity  by  a  trustee  to  recover 
a  preference  may  be  entertained  by  a  District 
Court— Gooch  t.  Stone,  581. 

<F)  Claims    Aaralnet    and    Dietribntlon    of 

Setate. 

<0=>326  (U.S.C.O.A.M0.)  Where  a  creditor 
stockholder  of  a  bankrupt  corporation  had  a 
claim  against  the  bankrupt  for  $20,853.94,  and 
his  indebtedness  on  his  stock  was  |10,000,  for 


which  amount  corporation's  trustee  in  bank- 
ruptcy recovered  judgment^  after  which  the 
stockholder  was  himself  adjudged  a  bankrupt, 
his  assignee  could  not  have  the  amount  of  the 
judgment  credited  on  the  amount  of  the  as- 
signed claim  and  dividends  on  the  balance  of 
the  claim  paid  to  it,  but  dividends  on  such 
claim  were  first  applicable  on  the  judgment 
until  that  should  be  extinguished,  and  then,  if 
there  were  other  dividends,  they  were  applica- 
ble to  payment  of  the  claim.— Boatmen's  Bank 
V.  Laws,  383. 

<6s>328  (U.S.C.C.A.Ky.)  Under  Bankruptcy  Act 
8  57n  (Comp.  St.  |  9641),  claims  shall  not  be 
proved  subsequent  to  one  year  after  adjudi- 
cation in  bankruptcy,  except  where  claims  are 
liquidated  by  litigation  and  final  judgment  is 
rendered  within  30  days  before  or  after  ex- 
piration of  the  time,  when  they  may  be  prov- 
ed, if  filed  within  60  days  after  rendition  of 
the  judgment.— Moore  v.  Simms,  524. 

Claim  sought  to  be  proved  against  a  bank- 
rupt's estate  by  his  coguarantors,  who  with 
him  agreed  to  pay  to  banks  all  money  ad- 
vanced for  a  certain  company,  /icW  not  "liqui- 
dated by  litigation."  within  Bankruptcy  Act, 
I  57n  (Comp.  St  f  9641),  extending  the  time 
for  filing  of  claims  so  liquidated;  the  bankrupt 
not  having  been  a  party  to  suits  by  a  bank. 
-Id. 

€=>33l  (U.S.C.C.A.KV.)  Where  a  bank  had  the 
right  to  prove  its  claim  against  a  bankrupt, 
who  had  signed  a  guaranty  of  repayment  to 
it  of  moneys  advanced  to  a  company,  the  bank- 
rupt's coguarantors  had  the  right,  under  Bank- 
ruptcy Act,  I  57i  (Comp.  St.  §  9641  )j  to  prove 
the  bank's  claim  in  case  the  latter  failed  to  do 
so,  and  whether  the  indebtedness  was  then  due 
or  not. — Moore  v.  Simms.  524. 
€;==>340  (U.S.O.CAJowa)  Assuming  it  to  be 
permissible  for  a  claimant  to  trace  personal 
property  wrongfuUy  sold  by  a  person  subse- 
quentlv  becoming  a  bankrupt  into  accounts  re- 
ceivable belonging  to  the  blankrupt,  such  trac- 
ing must  be  specific  and  the  identification  clear. 
The  burden  of  proof  is  on  claimant,  and  a  mere 
showing  that  the  general  assets  of  bankrupt, 
including  accounts  receivable,  have  been^  in- 
creased by  the  wrongful  sale,  is  not  sufficient. 
—Central  State  Bank  v.  McFarlin,  519. 
^=>345  (U.S.C.CA.Hl.)  Where  a  president  of  a 
bankrupt  corporation  advanced  money  to  the 
corporation  to  enable  it  to  carry  through  a 
composition  agreement,  president  stating  in  a 
circular  letter  to  the  creditors,  "To  effect  the 
settlement,  $2,500  in  cash,  which  is  no  part  of 
the  assets  of  the  corporation,  has  been  put  up 
to  guarantee  the  first  payment,"  the  agreement 
being  intended  to  give  to  the  settlement  credi- 
tors priority  in  any  liquidation  of  the  assets, 
the  agreed  subordination  of  the  rights  of  such 
lender  to  those  of  other  creditors  will  be  en- 
forced.—In  re  George  C.  Bruns  Co.,  186. 

rV.   COMPOSITION. 

<S=>387  (U.S.C.C.A.Cal.)  In  view  of  Bankrupt- 
cy Act  July  1,  1898,  |j  67c,  67f,  70f  (Comp. 
St.  §§  9651,  9654),  confirmation  of  an  offer  of 
composition  by  bankrupt  debtor  prior  to  any 
adjudication  in  bankruptcy  dissolved  liens  of 
attachment  placed  within  four  months  of  the 
commencement  of  bankruptcy  proceedings,  un- 
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der  section  14c  (section  9506).— In  re  Lilien- 
thal,  165. 

V.   RIGHTS,  REMEDIES,  AHD  DIS- 
CHARGE OF  BANKRUPT. 

«=>39l(3)  (U.S.C.O.A.Cal.)  The  District  Court 
in  bankruptcy  has  jurisdiction  to  issue  an  order 
staying,  until  adjudication  or  until  dismissal  of 
the  petition  for  adjudication  of  bankruptcy, 
proceedings  in  actions  in  state  courts  in  whidi 
attachment  had  been  placed  upon  the  bank- 
rupt's property  within  zbur  mcmths  prior  to  the 
commencement  of  bankruptcy  proceedings. — In 
re  Lilienthal,  165. 

«S=>404(1)  (U.S.C.C.A.Wis.)  Dischargee  in 
bankruptcy  should  follow  as  a  matter  of  right, 
where  no  obiections  are  filed  by  the  creditors 
or  trustee,  the  parties  in  interest,  to  applica- 
tion seasonably  made.— In  re  Walsh,  47. 
<©=>407(5)(U.S.C.O.A.I11.)  Credit  extended  to 
1^  bankrupt  by  a  bank  through  its  cashier,  who 
knew  that  the  bankrupt  was  then  insolvent, 
and  who  was  acting  solely  in  his  own  and  the 
bankrupt's  interest,  was  fraudulent  and  voida- 
ble, and  the  bank  was  not  bound  by  its  cash- 
ier s  fraud,  and  could  claim  that  the  money  was 
obtained  by  means  of  a  material  false  state- 
ment in  writing  as  to  money  not  checked  out, 
where  the  directors  of  the  bank  examined  note 
signed  by  bankrupt  and  false  financial  state- 
ment attached  thereto,  and,  relying  thereupon, 
approved  the  loan. — Bank  of  Commerce  &  Sav- 
ings V.  Matthews,  376. 

<©=>4I3(%)  (U.S.C.C.A.Wis.)  As  a  discharge  in 
bankruptcy  operates  merely  to  extinguish  cred- 
itors' claims,  no  one  other  than  a  creditor  can 
be  a  party  in  interest,  and,  under  well-recog* 
nized  rules,  strangers  to  the  proceeding  can- 
not be  heard  to  object,  particularly  in  view  of 
Bankruptcy  Act,  §  14b  (Comp.  St  |  9598)  and 
General  Orders  in  Bankruptcy  rule  32  (18 
Sup.  Ct.  ix).— In  re  Walsh,  47. 
<S=>4I5(2)  (U.S.C.O.A.Wis.)  Under  Bankruptcy 
Act,  §  38  (Comp.  St.  |  9622),  the  referee  in 
bankruptcy  has  no  power  to  interfere  in  regard 
to  the  discharge  of  the  bankrupt,  though  the 
court,  notwithstanding  the  section,  may  refer 
matters  arising  out  of  the  bankrupt's  applica- 
tion for  discharge  to  the  referee  as  a  special 
master.— In  re  Walsh^7. 
<&=>4I5(3)  (U.S.C.CA.Wis.)  The  District  Court 
should  not  on  its  own  motion  interpose  objec- 
tions to  a  bankrupt's  discharge,  since  it  sits 
to  try,  not  to  create,  the  issue.— In  re  Walsh, 
47. 

®=>4I8(1)  (U.S.C.C.A.Wis.)  Discharge  in  bank- 
ruptcy operates  merely  to  extinguish  creditors' 
claims.— In  re  Walsh,  47. 

VI.  APPEAL  AND  REVISION  OF 
PROCEEDINGS. 

(B)  Appeal. 

<©=>467  (U.S.C.C.A.N.J.)  Nothing  less  than  a 
demonstrntion  of  plain  mistake  warrants  over- 
turning of  finding  by  referee,  concurred  in  by 
court  on  review,  of  insolvency  of  bankrupt  at 
time  of  transfer  of  his  accounts,  made  on  evi- 
dence taken  in  presence  of  referee,  and  in  some 
Sarticulars  vague,  indefinite,  uncertain,  and  con- 
icting,  and  involving  questions  of  credibility. 
—Rosenberg  v.  Semple,  284. 


«=s>467  (U.S.C.C.A.Wash.)  Findings  of  the  ref- 
eree, affirmed  by  the  District  Conrt,  and  sup- 
ported, will  not  be  set  aside  by  the  Circuit 
Court  of  Appeals.— In  re  Lake  Chelan  Land 
Co.,  601. 

^=>468  (U.S.C.C.AJ11.)  On  appeal  from  an  or- 
der discharging  a  bankrupt  over  an  objectioB 
that  the  bankrupt  had  obtained  money  by 
means  of  a  materially  false  statement  in  writ- 
ing, where  it  was  found  that  the  master  had 
erred  in  finding  that  the  false  statement  wti 
not  relied  upon  by  the  bank  in  extending  the 
credit,  and  it  appeared  the  master  bad  made 
no  finding  as  to  whether  the  statement  in  writ- 
ing was  known  to  be  false  by  the  bankrupt,  a 
finding  by  the  trial  judge  from  the  printed  rec- 
ord that  the  bankrupt  did  not  read  the  state- 
ment or  know  its  contents  will  not  be  allowed 
to  stand,  and  the  order  of  discharge  win  be 
reversed,  so  that  the  uncontradicted  testimony 
of  the  bankrupt  to  such  effect  can  be  heard  and 
its  truth  decided  upon,  an  observation  of  the 
witness,  as  well  as  upon  his  testimony. — Bank 
of  Commerce  &  Savings  t.  Matthews,  376w 

BANKS  AND  BANKING. 

See  Bankruptcy,  ^=»188,  32S,  331,  407,  468; 
Carriers,  ^=»57,  58;  Criminal  Law,  ^=»369^ 
400,  402.  U69;    Estoppel,  ^=»8& 

m.   FUNCTIONS   AND   DEAUNGS. 

(B)    Repreaentation    of   Baalc    l»y    Oflloer* 

and  Aflrents. 

^=9117  (n.S.C.C.A.Tex.)  One  to  whom  a 
bank's  president,  in  payment  of  his  individual 
debt,  issued  its  certincate  of  deposit,  accepted 
with  knowledge  thereof,  took  the  risk  of  the 
president's  authority,  depending  on  whether 
there  had  been  a  contemporaneous  deposit,  as 
recited  in  the  certificate;  the  principle  that  bis 
general  powers  would  give  apparent  authority 
not  applying,  where  he  is  known  to  be  acting 
in  his  own  interest.— First  Nat  Bank  of  Sweet- 
water, Tex.,  V,  Rust,  241. 
<6=>l  18  (U.S.C.CJLTex.)  One  to  whom  a  bank's 
president  issued  its  certificate  of  deposit  in 
payment  of  liis  individual  debt,  accepted  with 
knowledge  thereof,  seeking  to  hold  the  bank 
thereon,  has  the  burden  of  proving  the  making 
of  the  recited  contemporaneous  deposit,  nec- 
essary for  the  authority  to  issue  certificate.^ 
First  Nat  Bank  of  Sweetwater,  Tex,  v.  Bust, 
241. 

A  bank's  certificate  of  deposit  having  heea 
issued  by  its  president  in  payment  of  his  in* 
dividual  debt,  and  accepted  ^ith  knowledge 
thereof,  neither  recital  in  certificate  nor  state- 
ment  in  letter  of  president  to  person  receiving 
the  certificate  is  evidence  against  bank  of  de- 
posit having  been  made,  necessary  for  prea- 
dent's  authority   to  issue  certificate. — ^IdL 

rV.  NATIONAI.  BANKS. 

^s>253  (n.S.C.C.A.Alaska)  In  an  action  by  a 
national  bank  against  a  former  director  to  re- 
cover on  account  of  excessive  loans  to  alleged 
separate  institutions,  etc.,  held,  that  such  insti- 
tutions were  branches  maintained  by  the  bank 
to  purchase  gold  dust,  so  statements  to  the 
comptroller  showing  the  condition  of  accoanis 
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between  the  bank  and  branches  were  not  notice 
to  the  director  of  loans  to  the  branches,  or  of 
loans  made  to  borrowers  under  authority  of  the 
bank.— First  Nat  Bank  of  Fairbanks  v.  Noyes, 
543. 

A  director  of  a  national  bank,  who  was  not 
familiar  with  banking  business,  held  not  negli- 
gent because  he  did  not  examine  into  advances 
made  by  the  bank  to  branches  which  it  main- 
tained, and  no  recovery  can  be  had  on  ground 
of  excessive  loans  by  the  branches,  where  the 
president  and  majority  stockholder  of  the  bank 
represented  all  sums  sent  to  the  branches  were 
for  purchase  of  gold  dust.— Id. 

In  an  action  by  a  national  bank  against  a  for- 
mer director  to  recover,  on  the  theory  that  a 
dividend  had  improperly  been  declared,  held, 
that  the  declaration  of  the  dividend,  which  was 
at  the  suggestion  of  the  Comptroller  of  the 
Currency  to  wind  up  branches  of  the  bank,  was 
not  improper,  and  no  liability  could  be  predicat- 
ed thereon,  as  practically  the  whole  of  the  divi- 
dend was  immediately  transferred  to  the  bank 
by  the  stockholders.— Id. 

Where  a  national  bank  seeks  to  recover 
against  a  director  for  a  loss  resulting  from  the 
director's  violation  of  a  duty  imposed  by  the 
National  Bankinj^  Act,  proof  of  something  more 
than  negligence  is  required,  and  there  must  be 
proof  that  the  violation  was  in  effect  inten- 
tional.—Id. 

Directors  of  a  national  bank  owe  a  common- 
law  duty  to  exercise  ordinary  care  and  prudence 
in  the  administration  of  the  affairs  of  the  bank, 
and  they  should  not  be  shielded  from  liability 
for  want  of  knowledge  of  wrongdoing,  if  that  ig- 
norance is  the  result  of  gross  inattention;  but 
they  cannot  be  held  responsible  for  the  wrongful 
act  of  other  directors,  nor  to  intimately  know 
to  whom  credits  are  given.— Id. 
€=»254  (U.S.C.C. A. Alaska)  In  an  action  by  a 
national  bank  against  a  director  to  recover  for 
various  losses,  including  improper  extension  of 
credits,  claimed  to  have  resulted  from  the  di- 
rector's neglect,  evidence  held  insufficient  to 
show  that  the  director  was  liable,  either  at 
common  law  or  under  the  National  Banking 
Art.— First  Nat.  Bank  of  Fairbanks  v,  Noyes, 
543. 

<g=»256(l)  (U.S.C.CA.Ohio)  In  a  prosecution 
under  Rev.  St.  f  5209  (Comp.  St.  §  9772), 
against  the  president  and  another  officer  of  a 
national  banking  association  for  directing  false 
entries  in  the  books,  a  showing  that  the  false 
entries  were  made  with  intent  to  deceive  is  es- 
sential to  conviction.— Galbreath  v.  U.  S.,  698. 
<8=>256(3)  (U.S.C.C.A.Ohio)  In  a  prosecution, 
under  Rev.  St.  f  5209  (Comp.  St.  §  9772), 
against  the  president  and  another  officer  of  a 
national  banking  association  for  misapplication 
of  funds  and  for  directing  false  entries  in  the 
books,  a  showing  that  the  false  entries  were 
made  with  intent  to  deceive,  and  that  tiie  mis- 
applications were  made  to  injure  or  defraud 
bank,  is  essential  to  conviction.— Galbreath  v. 
U.  S.,  598. 

An  intent  to  injure  or  defraud  a  national 
banking  association  by  misapplication  of  funds, 
which  offense  is  defined  by  Rev.  St.  S  5209 
(Comp.  St  f  9772),  is  not  inconsistent  with  the 
dfsire  for  the  ultimate  success  and  welfare  of 
the  bank,  and  such  intent  may,  within  the  mean- 


ing of  the  law,  result  from  an  unlawful  act 
voluntarily  done,  the  natural  tendency  of  which 
is  to  injure  the  bank. — Id. 
^=>257(3)  (U.S.C.C.A.Ohio)  In  a  prosecution 
against  the  president  of  a  national  banking  as- 
sociation and  his  successor,  under  Rev.  St  S 
5209  (Comp.  St  S  9772),  for  directing  false  en- 
tries in  the  books  with  intent  to  deceive  and 
for  misapplication  of  funds,  evidence  held  suffi- 
cient to  sustain  a  conviction.— Galbreath  v. 
U.  S.,  598. 

In  a  prosecution  under  Rev.  St.  §  5209 
(Comp.  St  I  9772),  against  the  president  and 
another  officer  of  the  national  bank  for  misap- 
plying funds  and  making  false  entries  in  the 
books,  which  practices  occurred  in  connection 
with  loans  and  advances  to  a  company  in  which 
those  officers  were  interested,  the  admission  in 
evidence  of  parts  of  the  record  in  bankruptcy 
proceedings  of  such  company,  showing  it  was 
adjudicated  a  bankrupt  on  admission  in  writing 
that  it  was  entirely  insolvent,  and  that  divi- 
dends of  only  10  per  cent  were  paid,  was  prop- 
er, though  the  last  transaction  charged  in  the 
indictment  occurred  six  months  before  the  bank- 
ruptcy.—Id. 

^=>257(4)  (U.S.C.C.A.Ohio)  In  a  prosecution, 
under  Rev.  St  fi  5209  (Comp.  St  |  9772), 
against  the  president  and  another  officer  of  a 
bank  for  making  false  entries  in  the  books  and 
misapplying  funds,  evidence  held  sufficient  to 
carry  to  the  jury  the  question  whether  the  en- 
tries were  made  with  intent  to  deceive  and  the 
misapplications  with  intent  to  injure  or  de- 
fraud the  bank.— Galbreath  v.  U.  S.,  598. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Assiniments,  ^s»50;  Bankruptcy,  ^=9166, 
188,  4(r7;  Carriers,  ^=s»55,  56;  Corporations, 
^=»218,  542;  Mortgages,  ^=^25;  Payment, 
4=»22. 

VTL  PAYMENT   AMD  DISCHARGE. 

<S=»434  (U.S.C.C.A.La.)  Ordinarily  the  drawee 
of  a  bill  of  exchange  must  determine  at  his 
peril  the  genuineness  of  the  signature  of  the 
drawer,  and,  if  the  ostensible  maker  of  a  forg- 
ed note  pavs  the  note,  he  cannot  recover  the 
amount. — Hubbard  Bros.  &  Co.  v.  Southern 
Pac.  Co.,  107. 

BONDS. 

See  Appeal  and  Error,  ^=»373;  Bankruptcy, 
^=>43,  230;  Corporations,  <S=>542,  586; 
Costs,  ^=»251;  Drains,  ^=:»49;  Pleading, 
<8=>248;  Poisons,  ^=>123;  Principal  and 
Surety,  <©=5>123,  145,  151,  162,  185;  Sales, 
<©=»202,  218^^;  Trade-Marks  and  Trade- 
Names,  €=>100;  United  States,  <©=»67;  Wit- 
nesses, ^s»244,  255. 

BRIBERY. 

See  Conspiracy,  ^=:»47;  Criminal  Law,  ^=»450, 
723. 

®=>l  I  (U.S.C.C.A.MO.)  Evidence  held  insuffi- 
cient to  sustain  a  conviction  of  one  of  two  de- 


168  C.  C.  A.  RBPORTB 


680 


fendants  jointly  indicted  for  bribery  of  a  post 
office  clerk  ana  of  conspiracy  to  commit  snch 
offense,  but  sufficient  to  sustain  the  con?iction 
of  bis  codefendant  of  the  former  offense. — ^Kirk- 
wood  V.  U.  S.,  ITL 

BROKERS. 

See  Frauds,  Statute  of,  4=»115,  116;    Sales, 

rV.   COMPENSATIOK  AND  UJEH. 

^=954  (U.S.C.CJ^..Tenn.)  Where  a  realty  brok- 
er procured  a  purchaser  acceptable  to  the 
owner,  and  ready,  able,  and  willing  to  buy 
on  the  agreed  terms,  his  right  to  recover  the 
agreed  compensation  from  the  owner,  though 
the  sale  fell  through  on  account  of  a  deficien- 
cy in  acreage,  was  not  impaired  by  the  own- 
er's giving,  after  execution  of  the  sale  contract, 
a  written  promise  to  pa^  the  broker  his  speci- 
fied compensation.— Hobmson  y.  Parham,  527. 
^=>63(1)  (U.S.C.O.A.Tenn.)  Realty  broker  is 
entitled  to  compensation,  where  he  procures  a 
purchaser  acceptable  to  the  owner,  and  ready, 
able,  and  willing  to  buy  on  the  agreed  terms, 
though  the  sale  fails  of  consummation  through 
the  fault  of  the  owner  alone.— Robinson  v. 
Parham,  527. 

V.  ACTIONS  FOB  OOBIPEN8ATION. 

<5=»85(1)  (U.S.C.O.A.Ark.)  Evidence  of  pur- 
chases and  sales  of  cotton  futures,  including 
the  seller's  and  buyer's  slips,  held  competent 
in  an  action  by  the  brokers  against  their  prin- 
cipal to  recover  a  balance  due  on  the  trans- 
actions.—Thorn   V.   Browne,  469. 

BURGLARY. 

See   Insurance,   ^=>143;    Reformation  of  In- 
struments, ^t=»30. 

CANALS. 

See  Waters  and  Water  Courses,  ^=»27. 

CANAL  ZONE. 

See  Railroads,  €=>5^. 

CANCELUTION  OF  INSTRUMENTS. 

See    Covenants,    ^=»121;     Estoppel,    4=»68; 
Public  Lands,  ^=»120. 

CARRIERS. 

See  Appeal   and   Error.   4=»719,   1048,   1064, 
1067;    Shipping,  <©=»166. 

I.   CONTROL  AND  REGUUkTION  OF 
COMMON  CARRIERS. 

(B)  Interstate  and  International  Tran»« 

portatlon. 

<£=»25  (U.S.C.C.A.Tenn.)  Rule  of  the  Interstate 
Commerce  Commission  providing  that  burnt  cot- 
ton, which  is  cotton  that  has  been  on  fire,  and 
which  has  not  been  subsequently  repicked  and  re- 
baled,  must  not  be  offered  for  shipment  until  it 
has  been  reconditioned,  or  until  not  less  than 
five  days  have  elapsed  since  the  last  evidence 
of  fire  therein,  docs  not  forbid  shipment  of  cot- 


tcm  which  had  been  part  of  a  larger  man  tJiat 
had  been  on  fire  after  five  days  elapsed,  merdy 
because  there  was  fire  in  other  cotton  about  200 
yards  distant  at  the  time  of  the  shipment.— 
Southern  Ry.  Co.  t.  Pettit,  613. 
<8=>32(2)  (U.S.C.CA.Neb.)  A  provision  in  a 
lease  of  land  by  an  interstate  railroad  company 
for  a  smelter  plant  site,  by  which  in  considera* 
tion  of  the  rental,  etc.,  it  agreed  to  do  intra- 

glant  switching  of  cars,  wholly  disconnected 
rom  their  transportation  over  its  road,  free  of 
charge,  held  not  mvalid  as  a  device  to  cover  the 
giving  of  rebates.— American  Smelting  A  Refin- 
ing Co.  V.  Union  Pac.  R.  Co.,  83. 
€=»38  (U.S.C.0.A.I11.)  Claims  for  refands  for 
switching  charges  paid  on  prior  inbound  ship- 
ments into  Chicago  from  the  West  could  not  be 
granted  or  enlarged  b^  a  subsequently  enacted 
tariff,  and  hence  the  joint  freight  tariff,  effec- 
tive on  the  Pennsylvania  line  January  18,  1907, 
was  not  authority  for  a  refund  on  inbound 
shipments  received  prior  thereto. — Pcnns^va- 
nia  Co.  v.  U.  S.,  345. 

The  Chicago  Joint  Minimum  Switching  Tariff, 
which  became  effective  November  1,  1898,  re- 
lating to  absorption  of  switching  charges  and 
rebates,  had  no  relevancy  to  switching  cfaarges 
on  inbound  shipments  from  the  line  oi  a  West- 
em  road. — Id. 

Actual  discrimination  between  shippers  is  not 
a  necessary  element  of  a  violation  of  the  Elkioa 
Act,  as  amended  by  the  Hepburn  Act  (U.  S. 
Comp.  St  S  8597);  departure  from  the  pub- 
lished rate  being  sufficient. — Id. 

n.   CARRIAGE  OF  600B8. 

(B)   Bills    of    Ladinir*    Sltippinir    Receipts* 
nnd  Special  Contracts. 

^=>55  (U.S.C.C«A.La.)  The  insertion  of  the 
figures  and  letters  "against  214  B/C"  in  the 
face  of  a  draft,  to  which  was  attached  a  Inll 
of  lading  for  214  bales  of  cotton,  did  not  de- 
stroy its  characteristics  as  a  negotiable  instro- 
ment  in  Louisiana,  or  New  York,  where  the  Uni- 
form Negotiable  Instruments  Law  was  in  force, 
being  merely  indicative  of  a  particular  fond  oat 
of  which  reimbursement  was  to  be  made. — Hub- 
bard Bros.  &  Co.  V.  Southern  Pac  Co.,  107. 
^=:»56  (U.S.C.C.A.La.)  The  indorsement  of  an 
ordinary  draft  for  collection  does  not  make  the 
indorser  a  guarantor  to  the  drawee  of  the  gen- 
uineness of  bills  of  lading  attached,  nor  of  the 
quantity  or  quality  of  the  commodity  shipped. 
—Hubbard  Bros.  &  Co.  v.  Southern  Pac  Uou» 
107. 

<0=>57  (U.S.C.C.A.La.)  Where  a  railroad  con- 
verted a  shipment  of  cotton  by  delivering  it  4hi 
a  forged  bill  of  ladine,  a  bank  holding  the  tme 
bill  of  lading  as  collateral  may  recover  from 
the  railroad  the  entire  value  of  the  cotton,  with 
interest.— Hubbard  Bros.  &  Co.  v.  Southern  Pac 
Co.,  107. 

<@=»58  (U.S.C.C.A.La.)  Where  a  cotton  dealer 
sold  cotton  and  drew  on  the  buyer,  placing  the 
true  bills  of  lading  as  collateral  with  a  bank. 
and  sending  to  the  purchaser  a  forged  bill  of 
lading,  w^hich  the  latter  presented,  obtaining  the 
cotton,  the  buyer  should  be  considered  an  equita- 
ble assignee  of  the  seller,  and  is  entitled,  on 
recovery  by  bank  of  judgment  against  the  rail- 
road for  conversion,  to  any  balance  after  pay- 
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ment  of  secured  debt.—Hubbard  Bros.  &  Co.  v. 
Soathem  Fac.  Co.,  107. 

^=»7I  (U.S.C.C.A.La.)  A  common  carrier  can 
recover  against  one  who  receives  goods  upcMi 
a  forged  bill  of  lading  purporting  to  have  been 
issued  by  an  agent  of  another  carrier;  the  law 
fixing  liability  resulting  from  such  a  bill  of  lad- 
ing not  undertaking  to  make  each  of  the  agents 
of  all  the  lines  an  agent  of  all  of  the  connecting 
lines. — Hubbard  Bros,  ft  Co.  v.  Southern  Paa 
Co.  107. 

The  mere  fact  that  a  railroad  had  previously 
delivered  cottcm  to  a  buyer  on  forged  bills  of 
lading  does  not  prevent  the  railroad  from  recov- 
ering from  such  buyer  the  value  of  the  cotton 
delivered  on  a  forged  bill  of  lading  purporting 
to  have  been  issued  bv  a  connecting  carrier, 
on  the  ground  that  the  buyer  was  misled  by  the 
negligence  of  the  railroad.— Id. 
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portatloB  and  Delivery  by  Car« 
rier. 

^=s>94(4)  (U.S.C.C.A.La.)  In  an  action  against 
a  railroad  for  conversion  of  cotton,  in  that 
the  railroad  delivered  the  cotton  on  a  forged 
bill  of  lading,  interest  should  be  allowed  the 
plaintiff  only  from  judicial  demand,  and  not 
from  date  of  delivery  of  the  cotton  on  the  forged 
bill  of  lading ;  the  conversion  not  being  willful. 
—Hubbard  Bros.  &  Co.  v.  Southern  rac  Co., 
107. 

(F)  Loen  of  or  Injnrjr  to  Goods. 

^=9132  (D.S.C.C«A.Tenn.)  Where  a  carrier  ac- 
cepted for  shipment  burnt  cotton  that  had  been 
salvaged,  and  the  bill  of  lading  acknowledged  the 
receipt  of  the  shipment  in  apparent  good  order 
and  free  from  fire,  and  there  was  evidence  that 
it  had  been  free  from  fire  five  days  previous, 
there  is  a  presumption  that  the  failure  of  the 
carrier  to  deliver  the  cotton  which  burned  dur- 
ing transit  was  due  to  its  fault,  and  refusal 
to  charge  that  before  the  shipper  might  recover 
he  must  show  some  evidence  of  negligence  on 
part  of  the  carrier,  was  proper.— Southern  Ry. 
Co.  V.  Pettit,  613. 

^=»I34  (U.S.C.C.A.Tenn.)  In  an  action  for  the 
value  of  burnt  cotton,  which  was  destroyed 
while  in  transit  after  it  had  been  salvaged,  tes- 
timony by  witness  of  large  experience  in  buying 
and  selling  burnt  cotton  as  to  its  value,  based 
on  the  market  value  of  merchantable  cotton, 
held  competent  and  sufficient  to  support  a  ver- 
dict for  damages,  though  the  witness  did  not 
state  the  cost  of  reconditioning  the  cotton,  on 
which  his  estimate  of  value  had  been  based; 
that  being  matter  for  cross-examination. — South- 
em  Ry.  Co.  V.  Pettit,  613. 
^=»I36  (U.S.C.C.A.Tenn.)  In  an  action  against 
a  railroad  company  for  the  value  of  burnt  cot- 
ton, which  was  destroyed  while  in  transit,  the 
question  whether  the  cotton  was  on  fire  at  the 
time  of  the  shipment,  or  whether  it  caught  on 
fire  while  in  transit,  held  one  of  fact  for  the 
jury.— Southern  Ry.  Co.  v.  Pettit,  613. 

rV.   OARBIAGE  OF  PASSENGERS. 
(D)  Pereonal  Injuries. 

<r=>32l(23)  (U.S.C.C.A.Tenn.)  In  an  action 
against  a  street  railway  for  the  wounding  of  a 


negro  passenger  in  a  shooting  affair  between  the 
company's  conductor  and  another  negro  pas- 
senger, instructicHi  held  not  erroneous,  in  view 
of  all  the  facts  and  circumstances,  and  a  dis- 
cussion between  counsel,  as  telling  the  jury  it 
was  a  proven  or  admitted  fact  that  the  con- 
doctor  came  into  the  car  without  reason  and 
deliberately  started  a  fight  with  the  negro.— 
Memphis  St  Ry.  Co.  v.  Pierce,  609. 

(B)    CoatrHbatory-    Neflrllveaeo    of    Person 

Injured. 

€=>347(3)  (U.S.C.C.A.Ohio)  Whether  an  in- 
tending passenger,  struck  on  railroad  tracks 
while  attempting  to  cross  to  Doard  a  train,  was 
negligent,  is  a  question  for  the  jury,  unless 
it  is  clear  that  reasonable  minds  can  reach 
only  the  conclusion  that  a  person  of  ordinary 
prudence  would  not  have  made  the  attempt 
under  the  circumstances— McLaughlin  v.  Penn- 
sylvania Co..  529. 

In  an  action  for  death  of  an  intending  pas- 
senger, struck  by  an  express  train  which  she 
thought  was  her  train,  and  which  she  crossed 
the  tracks  to  board,  question  of  contributory 
negligence  held  for  the  jury  under  the  evi- 
dence.— Id. 

CEMETERIES. 

Se«   CharitieB,  ^938;    Perpetuities,  4=>4. 

CERTIORARI. 

See  Criminal  Law,  ^=91055. 

CHAMPERTY  AND  MAINTENANCL 


I  (U.S.C.C.A.N.Y.)  In  **maintenance"  no 
personal  profit  is  expected  or  stipulated,  the 
motive  being  simply  to  aid  a  party,  with  money 
or  otherwise,  to  prosecute  or  defend  his  suit; 
while  in  **champerty"  there  is  a  bargain  with 
the  plaintiff  or  defendant  by  which  the  champer- 
tor  is  to  carr^  on  the  suit  at  his  own  expense, 
and  is  to  derive  some  profit  out  of  the  thing 
sued  for,  if  he  prevails.— Sampliner  v.  Motion 
Picture  Patents  Co..  202. 

«©=>6(1)  (U.S.C.C.A.N.Y.)  A  purchase  by  an  at- 
torney from  his  client  of  a  right  of  action  for 
tort,  with  intent  to  sue  thereon,  is  champertous 
and  void,  and  the  purchaser  cannot  maintain 
an  action  on  the  assi^ed  cause  of  action.^ 
Sampliner  y.  Motion  Picture  Patents  Co.,  202. 

CHANCERY. 

See  Equity. 

CHARITIES. 

See  Perpetuities,  ^=»4. 

I.   CREATIOlf,   EXISTEKCE,  AND   VA- 

UDITY. 


18  (U.S.C.CA.I11.)  A  charitable  trust  will 
not  fail  for  want  of  a  trustee,  or  inability  of 
party  named  to  act,  but  chancery  will  designate 
another  trustee.— Liaswell  v.  Hungate,  29. 
«©=>20(5)  (U.S.C.CA.I11.)  Even  if  a  dty  cannot 
act  as  trustee  of  property  devised  for  support 
of  a  school  in  the  city,  it  may,  as  contemplated 
by  the  devise,  designate  the  school  to  be  sup- 
ported.—Laswell  V.  Hungate,  29. 


ChAxities 
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€=>23  (U.S.C.0.A.I11.)  A  devise  for  support  of 
a  free  school  to  be  designated  by  a  city  is  not 
invalid,  on  the  theory  that  it  leaves  the  city 
free  to  designate  a  sdio<d  whose  teachings  are 
contrary  to  public  policy,  as  not  only  must  it 
be  presumed  that  it  will  properly  discharge  its 
duty,  but,  if  it  should  fail  therein,  the  courts 
could  lend  their  aid.~Laswell  v.  Hungate,  29. 

n.   CONSTRUCTION.   ABMINISTBA- 
TION,  AND  ENFORCEIIENT. 

«=»36  (U.S.C.C.A.I11.)  Any     of     the     so-called 
free"  schools  of  a  city,  established  under  the 


Sublic  school  laws  of  the  state,  for  which  Const. 
11.  art  8,  J  1,  and  Hurd*s  Rev.  St  HI.  1917, 
c.  122,  §  127,  call,  satisfies  a  devise  for  sup 


port  of  "a  school  in  said  city  the  tuition  of 
which  school  shall  be  free,"  *  such  free  school 
as  said  [city]  council  shall  see  fit,*'  though  un- 
der section  115  tuition  is  required  of  nonresi- 
dent pupils.— Laswell  v.  Hungate,  29. 
<e=»37  (U.S.C.C.A.I11.)  General  charitable  in- 
tent, making  applicable  the  cy  pres  rule,  were 
there  no  existing  school  to  which  the  devise 
were  applicable,  neld  shown  by  devise  for  sup- 
port of  ''a  school'*  in  a  dty,  "the  tuition  of 
which  shall  be  free,"  such  free  school  as  said 
[city]  council  shall  see  fit,"  with  declaration, 
^*I  have  made  the  gift  for  the  benefit  of  the 
young  ♦  ♦  ♦  and  do  not  wish  them  to  lose 
tho  benefit  of  the  gift  by  the  neglect  of  others." 
— ^Laswell  ▼.  Hungate,  29. 
<&=>38  (U.S.C.C.A.I11.)  Mere  request,  in  will 
making  devise  for  support  of  a  school  in  a  city, 
that  the  city  keep  testator's  family  burial  lot 
in  repair,  imposes  no  obligation,  much  less  cre- 
ates a  perpetuity,  and  so  does  not  affect  valid- 
ity of  charitable  gift— Laswell  v.  Hungate,  29. 

CHATTEL  MORTGAGES. 

See   Bankruptcy,   ^=:»163;    Internal  Revenue, 

CITIZENS. 

See  Army  and  Navy,  ^=:»20. 

CLERKS  OF  COURTS. 

See  Deposits  in  Court,  ^=^11. 

COLLISION. 

See  Admiralty,  <g=>124;   Shipping,  ^=»204,  207, 
209;    Towage,  <e=»ll. 

I.   RTHLES  ANB  PREOAUTIONS  FOB 

PREVENTING   COLLISIONS 

IN   GENERAL. 

€=>9  (U.S.C.C.A.N.T.)  New  York  City  Charter, 
§  879,  providing  that  no  vessels  shall  lie  at  the 
end  of  piers,  "except  at  their  own  risk  of  injury 
from  vessels  entering  or  leaving  any  adjacent 
dock/*  while  not  binding  on  courts  of  admiral- 
ty to  the  extent  of  absolutely  preventing  re- 
covery, is  recognized  by  them  as  establishintr  a 
valid  harbor  rule.— The  New  Tork  Central  No. 
18,  445. 

A  violation  by  a  vessel  of  the  New  York 
harbor  rule  against  lying  at  the  end  of  a  pier 
can  be  invoked  only  by  vessels  entering  or  leav- 
ing an  adjacent  slip,  the  risk  of  injury  from 
which  under  the  statute  such  vessel  assumes. 


and  they  are  not  exempted  from  the  duty  to 
exercise  proper  care.— Id. 

HI.  STEAM  VESSELS  MEETIHG  OB 

CROSSING. 

«=»39  (U.S.C.C.A.ya.)  Decree,  holding  one  of 
two  meeting  steamships  solely  in  fault  for  a 
collision  for  crossing  and  failing  to  comply  with 
the  proper  signal  of  the  other  for  passing  port 
to  port,  affirmed.— The  Powhatan,  192. 

VIL  VESSELS  AT  REST,  AT  ANCHOR, 
OR  AT  PIERS. 

«=»72(2)  (U.S.O.CA.N.Y.)  A  collision  between 
a  tug  moving  out  of  a  slip  and  a  scow  held  by 
her  towing  tug  at  the  end  of  an  adjacent  pier 
held  due  to  faults  of  all  three  vessels. — ^Tbe  New 
York  Central  No.  18,  445. 
<g=>73  (;U.S.C.C.A.N.y.)  New  York  City  Char- 
ter, §  879,  providing  that  no  vessels  shall  lie 
at  the  end  of  piers,  "except  at  their  own  risk 
of  injury  from  vessels  entering  or  leaving  a^y 
adjacent  dock,*'  while  not  binding  on  courts  c^ 
admiralty  to  the  extent  of  absolutely  prevent- 
ing recovery,  is  recognized  by  them  as  estab- 
lishing a  valid  harbor  rule,  a  violation  of  which 
is  evidence  of  negligence,  and  casts  on  the  vio- 
lator the  burden  of  showing  affirmatively  that 
the  violation  did  not  contribute  to  its  injury.— 
The  New  York  Central  No.  18,  445. 

X.  NARROW   CHANNELS,    HARBORS^ 

AND   CANALS. 


104  (U.S.C.CA.Va.)  A  tug  leaving  the 
port  of  Norfolk,  with  a  tow  exceeding  by  300 
feet  the  length  prescribed  by  the  harbor  regu- 
lations, held  to  have  the  burden  of  sfaowin^  that 
such  violation  did  not  cause  or  contribute  to  a 
collision  in  Elizabeth  river  between  the  tow 
and  another  vesseL— New  York,  P.  &  N.  R.  Co. 
V.  Wilkins,  254. 

Xn.   SUITS  FOR  DAMAGES. 

(D)  Dam«ires« 

«=»I30  (U.S.C.C.A.Mass.)  Awarding  a  xeaaA 
injured  by  collision  interest  on  damages  for  kas 
of  property  from  date  of  collision  on  sums  paid 
for  repairs  from  dates  of  payment,  and  on  de- 
murrage from  time  when  damages  were  liqui- 
dated, is  within  court's  discretion. — Blastem  S. 
S.  Corporation  v.  Great  Lakes  Dredge  &  Dock 
Co.,  3. 

COMMERCE. 

See  Carriers,  «==>25,  32;    Navigable  Waters, 
<S^<*>1,  3,  22. 

L   POWER  TO  REGULATE  IN  OEN- 


€=>8(6)  (U.S.C.C.A.I11.)  Inasmuch  as  Congress 
has  created  the  liability  for  damages  for  In- 
juries or  death  resulting  from  violation  of  the 
Safety  Appliance  Act  (Comp.  St  i§  8605,  8613, 
8617),  no  state  Legislature  can  alter  or  im- 
pair the  federal  right  by  passing  compensation 
acts.— Ross  V.  Schooley,  374. 

U.   SURJECTS  OF  REGULATION. 

<S=>27(5)  (U.S.C.C.A.I11.)  Inasmuch  as  Congress 
has  created   the  liability  for  damages  for  in- 
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juries  or  death  resultiDg  from  violatioii  of  the 
Safety  Appliance  Act  (Comp.  St.  §|  8605,  8613, 
8617),  no  state  Legislature  can  alter  or  im- 
pair the  federal  right  by  passing  compensation 
acts,  and  an  injured  employ^  is  entitled  to 
recover  under  the  Safety  Appliance  Act,  al- 
though at  the  moment  of  the  injury  he  was 
not  engaged  in  interstate  commerce;  the  con- 
gressional power  called  into  play  being  the 
power  to  prescribe  the  equipment  of  interstate 
carriers  for  protection  of  all  persons  upon  such 
roads,  regardless  of  their  participation  in  in- 
terstate  commerce. — ^Ross  v.   Schooley,  374. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Drains,  ^=:>49. 

COMMON  LAW. 

See  Banks  and  Banking,  ^=:»253,  254;  Crim- 
inal Law,  ^=:»108;  Marriage,  ^=»50;  Sales, 
^=>464;  Trade-Marks  and  Trade-Names,  ^=> 
45. 

COMPOSITIONS  WITH  CREDITORS. 

See  Bankruptcy,  ^=>3S7;   Courts,  <e=:»264. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «s>464-484. 

CONFUSION  OF  GOODS. 

See  Warehousemen,  ^=:»20. 

CONSCRIPTION  ACT. 

See  Army  and  Navy,  ^=:»20,  40;  Conspiracy, 
<&=»28,  45,  47;  Criminal  Law,  <S=>97,  371, 
406,  450,  723,  814,  822,  1170;  Habeas  Cor- 
pus,  ^=:»16;    Perjury,  ^=>9,  19;   War,  ^=:»4. 

CONSPIRACY. 

See  Bribery,  ^=»11;  Criminal  Law,  ^=»108, 
424,  673,  814,  822,  877,  1169,  1170,  1186; 
Indictment  and  Information,  ^=»87,  125;  Poi- 
sons, ^=:>9. 

II.   CRIMINAL  RESPONSIBILITY. 
(A)  Offenses. 

«=>27  (U.S.C.C.A.Tex.)  An  overt  act  is  not 
necessary  for  convition.  under  Penal  Code,  §  6 
(Comp.  St.  §  10170),  of  conspiracy  to  destroy 
or  overthrow  the  government,  or  to  wage  war 
against  the  United  States.— Bryant  ▼.  U.  S., 
418. 

C=>28  (U.S.C.C.A.N.T.)  A  conspiracy  to  violate 
Code  of  Law  D.  C.  §§  869a,  869b,  enacted  by 


Congress  March  1,  1909,  is  a  conspiracy  to 
commit  an  offense  against  the  United  States, 
within  Criminal  Code,  I  37  (Comp.  St  S  10201). 
— Easterday  ▼.  McCartny,  45. 
^=»28  (U.S.C.C.A.Tex.)  A  conspiracy  against 
enforcement  of  the  Draft  Law,  entered  into  be* 
fore  its  passage,  continuing  up  to  and  after  the 
time  it  became  effective,  then  became  illegal, 
even  if  it  was  not  before.— Bryant  v.  U.  S.,  418. 

Though  the  specific  object  of  the  conspira- 
tors was  to  prevent  enforcement  of  the  Draft 
Law,  if  to  attain  that  object  an  attempt  was  to 
be  made,  if  necessary,  to  supplant  the  adminis- 
tration with  a  provisional  government,  the  con- 
spiracy was  to  destroy  or  overthrow  the  govern- 
ment, in  violation  of  Penal  CJode,  §  6  (Comp. 
St  §  10170).-Id. 

It  is  a  conspiracy  to  commit  treason  by  levy- 
ing war  against  the  United  States,  to  conspire 
to  prevent  altogether  the  enforcement  of  a 
statute  thereof.— Id. 

<8=»34  (U.S.C.CA.Wash.)  In  view  of  Const 
art  1,  §  7,  a  joint  resolution  of  Con^ss  made 
and  approved  on  April  6,  1917,  declaring  a  state 
of  war  to  exist  between  the  United  States  and 
Germany,  is  a  "law,"  within  the  scope  of  Crim- 
inal Code,  §  6  (Comp.  St  §  10170),  denouncing 
the  offense  of  conspiracy  to  oppose  by  force  the 
authority  of  the  United  States,  or  by  force  to 
hinder  and  delay  the  execution  of  any  law  there- 
of.—Wells  ▼.  U.  S.,  555. 

(D)  Prosecution  and  Pnntslinient. 

<©=»43(11)  (U.  S.  C.  C.  A.  Wash.)  An  indictment 
charging  that  defendants,  in  violation  of  Crim- 
inal Code,  §  6  (Comp.  St  §  10170),  conspired 
together  to  oppose  by  force  the  authority  of  the 
United  States,  and  by  force  to  prevent,  hinder, 
and  delay  the  execution  of  the  joint  resolution 
of  Congress  of  April  6,  1917,  declaring  a  state 
of  war  to  exist  with  Germany,  which  in  the 
second  count  specifically  enumerated  various 
*acts,  the  execution  of  which  defendants  con- 
spired to  prevent,  hinder,  and  delay,  held  to 
state  with  sufficient  definiteness  the  manner  in 
which  the  offense  was  to  be  committed. — Wells 
V.  U.  S.,  555. 

<e=»43(12)  (U.S.C.C.A.Tex.)  It  is  only  neces- 
sary to  show  conspiracy  between  two  or  more 
of  all  those  charged  with  conspiracy  to  war- 
rant conviction  of  those  shown  to  have  con- 
spired.—Bryant  V.  U.  S.,  418. 

Though  indictment  under  Penal  Code,  {  6 
(Comp.  St.  $  10170),  charges  conspiracy  to 
overthrow  and  destroy  the  government  and  to 
wage  war  against  the  United  States,  it  is 
enough  to  establish  either. — Id. 
^=:»45  (U.  S.  C.  C.  A.  Wash.)  Where  defendants 
were  charged  with  conspiring  in  violation  of 
Criminal  Code,  §  6  (Comp.  St  §  10170),  to  pre- 
vent, hinder,  and  delay  the  execution  by  force 
of  the  joint  resolution  declaring  a  state  of  war 
to  exist  with  Germany,  etc.,  by  issuing  circu- 
lars against  conscription,  the  admission  of  a  res- 
olution introduced  by  one  of  the  defendants  at  a 
meeting  where  organized  workers  demanded  of 
the  government  exemption  from  military  serv- 
ice of  those  who  had  conscientious  objections 
to  the  war  was  proper,  having  a  tendency  at 
least  to  show  defendant's  attitude  of  mind  to- 
ward conscription. — Wells  v.  U.  S.»  555. 

Where  defendants  were  charged  with  violation 
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daring  a  state  of  war  with  Germany,  etc.,  evi- 
dence that  one  of  the  circulars  the^  issned  was 
found  on  the  front  pordi  of  the  witness*  home, 
which  was  within  a  block  of  the  boundary  lines 
of  the  militar:f  reservation,  held  admissible  to 
show  distribution  of  the  circulars.— Id« 

Where  defendants  were  charged  with  violat- 
ing Criminal  Code.  §  6  (Comp.  St  §  10170) .  for 
conspiring  by  force  to  obstruct,  hinder,  and  de- 
lay the  joint  resolution  declaring  a  state  of 
war  to  exist  with  Qermany,  and  the  prosecution 
relied  on  circulars  advocating  resistance  to  con* 
scription,  a  letter  written  in  reply  to  one  writ- 
ten by  defendant  by  a  congressman,  showing 
that  he  was  opposed  to  conscription  and  offered 
to  show  defendants'  good  faith,  was  incompe- 
tent.— Id. 

€=»47  (U.S.C.C.A.Mo.)  Evidence  held  insuffi- 
•cient  to  sustain  a  conviction  of  one  of  two  de- 
fendants jointly  indicted  for  conspiracy  to  bribe 
a  post  office  derk,  but  suffident  to  sustain  the 
conviction  of  his  codefendant  of  the  former  of- 
fense.—Kirkwood  V.  U.  S.,  171. 
<©=»47  (U.S.C.CA.Tex.)  Relative  to  necessity 
of  resistance  of  a  law  being  general,  tbat  a 
conspiracy  to  resist  it  shall  constitute  one  to 
destroy  or  overthrow  the  government,  or  to 
wage  wnr  against  the  United  States,  evidence 
held  sufficient  to  show  conspiracy  of  defendants 
to  prevent  enforcement  of  conscription  under 
the  Selective  Service  Act  (Comp.  St.  1918, 
§§  2044a-2044k)  aU  over  the  United  States, 
rot  alone  in  their  individual  cases. — Bryant  v. 
U.  S..  418. 

«&=»48  (U.S.C.C.A.N.Y.)  Though  the  union  of 
the  minds  of  at  least  two  persons  is  a  prerequi- 
site to  the  commission  of  the  crime  of  conspir- 
acy, yet  one  may  be  convicted  after  the  other 
accused  is  dead  before  conviction;  but,  if  on^ 
be  acquitted,  the  other  also  must  be  acquitted, 
as  is  the  case  if  th*"  prosecutor  enter  a  nolle 
prosequi  as  to  one. — Feder  v.  U.  S.,  644. 
€=>48  (U.S.C.CA.Tex.)  In  prosecutions  of  phy- 
sicians for  having  conspired  to  violate  the  Har- 
rison Narcotic  Act  (Comp.  St.  {§  6287g-6287q)-, 
■and  having  made  sales  illegally,  question  wheth- 
er or  not  each  defendant  had  conspired  with  a 
druggist,  a  codefendant,  to  dispense  the  drug  in 
the  guise  of  prescriptions  to  patients,  but  really 
to  addicts  for  the  gratification  of  their  appetite, 
and  not  for  their  cure,  held  for  the  jury  under 
the  evidence.— Melanson  v.  U.  S.,  129. 
<@=>48  (U.S.C.CA.Tex.)  Evidence  held  suffi- 
cient to  make  it  a  jury  question  whether  de- 
fendants conspired  to  overthrow  and  destroy 
the  government  and  to  levy  war  against  the 
United  States.— Bryant  v.  United  States,  418. 
C=>48  (U.S.C.CA.Wash.)  In  view  of  National 
Defense  Act,  §§  57,  79  (Comp.  St  §§  3041, 
3044q),  as  well  as  Act  Jan.  21,  1903,  as  amend- 
ed by  Act  May  27,  1908,  held,  in  a  prosecution 
wherein  defendants  were  charged  with  conspir- 
ing, in  violation  of  Criminal  Code,  |  6  (Comp. 
St.  §  10170),  by  force  to  prevent,  hinder,  and  de- 
lay the  execution  of  the  joint  resolution  of  Con- 
gress declaring  a  state  of  war  to  exist  with  Ger- 
many, etc.,  that  the  evidence  was  sufficient  to 
take  the  case  to  the  jury.— Wells  v.  U.  S.,  555. 


CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particalar 
Bubjectt,  lee  also  the  Yarioua  specific  topics. 

n.  OONSTBUOnON,  OPERAXIOK,  AKD 

ENFORCEMEHT  OF  COKBTITU- 

TIONAI.  PB0VI8I01TS. 

«=>46(3)  (U.S.C.O.A.AlaBka)  The  statnte  oa 
which  an  indictment  is  found  is  determinable 
as  a  matter  of  law  from  the  facts  charged, 
although  the  statute  is  not  mentioned  and  in- 
dictment is  brought  under  another  statute,  and 
where  the  facts  alleged  in  the  indictment 
charging  the  making  of  false  affidavits  as  to 
annual  assessment  work  on  a  placer  daim 
brought  the  case  within  Comp.  Laws  Alaska 
1913,  §  162,  it  was  imrmaterial  whether  Seas. 
Laws  Alaska  1915,  c.  10,  violation  of  which 
was  charged,  was  constitntionaL — ^Vedin  y. 
U.  S.,  634. 

m.  DISTBIBTmOlT  OF  GOVERH- 

MEirr All  POWERS   AHD 

FUNOTIONB* 

(A)    lievtalatlve    Povrera    and    D^lesmUon 

Thereof. 

«=»62  (U.S.C.O.A.Tex.)  Rev.  Civ.  St.  Tex. 
1911,  art.  5275,  authorizing  the  Governor,  on 
application  therefor,  to  cede  exclosiye  jurisdic- 
tion to  the  United  States  over  lands  described 
in  the  application  and  acquired  by  the  United 
States  for  certain  specified  purposes,  operates 
as  a  blanket  consent  by  the  Legislature  to  such 
cession,  leaving  to  the  Governor  only  the  power 
to  determine  when  the  specified  conditions  ex- 
ist, and  is  not  a  delegation  to  him  of  legisla- 
tive power.— Brown  v.  U.  S.,  258. 

XI.  DUE  PROCESS  OF  I«A1)7. 

<g=»307  (U.S.C.CA.Fla.)  Act  March  4,  1915.  | 
4  (Comp.  St.  S  8322),  empowering  seamen  to 
collect  half  their  wages  at  American  ports  of 
call,  does  not  unconstitutionally  deprive  a  for- 
eign vessel  of  contract  rights  without  due  pro- 
cess, because  it  renders  unenforceable  in  Amer- 
ican ports  a  wage  contract  lawfuUy  entered  in- 
to   abroad.— The   Stratheam,   25. 

CONTINUANCE. 

See  Appeal  and  Error,  ^=>684,  966. 

<8=:»7  (U.S.C.C.A.Canal  Zone)  Both  under  Pan- 
ama law  and  general  principles,  motion  for  con- 
tinuance is  addressed  to  discretion  of  trial 
court— Panama  R.  Co.  ▼.  FLgott,  183. 
<e=:>26(4)  (U.S.C.CAJUaska)  In  a  railroad 
servant's  action  for  injuries,  denial  of  the 
road's  motion  for  continuance  to  enable  it  to 
secure  the  testimony  of  a  witness,  whom  a 
counter  affidavit  showed  to  be  an  employ^  of 
defendant  company,  Jteld  within  the  discretion 
of  the  court,  under  Comp.  Laws  Alaska  1913>, 
§  1001,  in  view  of  showing  as  to  diligence.— 
Alaska  Anthracite  R.  Co.  v.  MoUer,  515. 

CONTRACTS. 

See  Assignments;  Bailment,  ^=:»14;  Bills  and 
Notes;  Brokers,  ^=:»54;  Champerty  and 
Maintenance;     Courts,    ^==»372;     Covenants; 
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ditiozial  sabscription.  and  was  not  only  not  fntt 
paid,  bnt  wholly  witnont  consideration,  and  as- 
sessable in  the  hands  of  the  holder  under  the 
law  of  Delaware  for  the  benefit  of  creditors.— 
Wallace  ▼.  Weinstein,  575. 
e=»232(3)  (U.S.C.C.A.Pa,)  Under  the  law  of 
Delaware,  a  corporation  cannot  lawfully  capi- 
talise prospectlTe  profits.— Wallace  v.  Wein- 
stein,  675. 

VI.   OFFICERS  AND  AGENTS. 

(C)  Rights,  Datles,  and  litabtllttea  as  to 
Corporation  and  Its  Bfenibers. 

^==>3I6(1)  (U.S.O.OJLWash.)  An  insolvent  cor- 
poration, in  need  of  funds  and  ready  cash,  may 
borrow  the  amount  needed  from  a  director  or 
other  officer  of  the  corporation,  and  secure  it 
by  lien  on  its  property  or  transfer  of  its  as- 
sets.—In  re  Lake  Chelan  Land  Co.,  50L 

VII.  CORPORATE    POWERS    AND 
LIABILITIES. 

(A)  Bzteat  and  Bzerelso  of  Powers  fa 

General* 


Customs  and  Usages,  ^s»12;  Damages,  ^=s» 
23;  Drains,  4=s>49;  Equity,  ^=>105;  Es- 
toppel, ^=»68;  Evidence,  ^ss>96;  Frauds, 
Statute  of;  Guaranty;  Maritime  liens,  ^=s» 
25;  Marriage^  ^=»40,  50;  Parties,  <e=»19; 
Patents,  «=s>157;  Pleading,  <8=>248;  l»rinci- 
pal  and  Surety,  «=»123,  145,  162:  Public 
Lands,  ^=:»120;  Sales;  SeameiL  ^=s>l5;  Stip- 
ulations; United  States,  ^=:>67;  Vendor  and 
Purchaser. 

L  REQUISITES  AND  TALIDITT. 

(P)    Lesrallty  of  Objeet   and  ol  Constd- 

eratlom* 


101(1)  (U.S.C.C.A.Fla.)  A  contract  may  be 
valid  and  enforceable  where  executed,  but  un- 
enforceable in  another  jurisdiction.— The  Strath- 
earn,  25. 

<«=>I0»(1)  (U.  S.  C.  C.  A.  N.  T.)  The  question 
whether  a  contract  is  void,  as  contrary  to  pub- 
lic policy,  is  to  be  determined  by  its  general 
tendency,  and  if  that  is  opposed  to  the  interests 
of  the  public  the  contract  is  void,  even  though 
in  the  particular  case  the  intent  of  the  parties 
may  have  been  good,  and  no  injury  to  the  pub- 
lic may  haye  resulted. — Sampliner  v.  Motion 
Picture  Patents  Co.,  202. 
^=»II6(1)  (U.S.C.C.A.Ohio)  A  manufacturer 
of  underwear,  which  sold  only  to  selected  job- 
bers, could  not  restrain  a  jobber,  unable  to 
buy  directly  from  it,  and  who  bought  from  oth- 
ers, from  removing  certain  secret  marks  on 
the  bottom  of  each  carton  of  goods,  where  one 
of  the  purposes  of  the  manufacturer  in  so 
marking  the  cartons  was  to  enable  it  to  deter- 
mine which  of  its  wholesalers  cut  prices,  so 
that  such  wholesalers  might  be  stricken  from 
the  selected  list  of  Jobbers,  an  unlawful  re- 
straint of  trade  which  equity  will  not  aid. — ^B. 
V.  D.  Co.  ▼.  Isaac,  659. 

IV.   RESCTSSION    AND    ABANDON. 


«=s>267  (U.S.C.CA.MO.)  The  right  to  repudiate 
a  contract  for  the  default  of  the  other  party 
thereto  cannot  be  exercised  by  a  party  who  is 
himself  in  unexcused  default  of  performance  of 
an  essential  covenant  thereof.— White  Oak  Fuel 
Co.  V.  Carter,  266. 

CORPORATIONS. 

See  Bankruptcy,  <e=:»143,  163,  826,  345;  Car- 
riers: Evidence,  ^=>487,  543;  Pleading,  ^=> 
84;  Railroads;  Street  Itailroads;  Taxation, 
^*->>168. 

V.  MEMBERS   AND   STOCKHOIJ>ERS. 


(D)  Lilabtllty  for  Corpoimte  Debts  and 

Aets. 

^=s»2l8  (U.S.C.CA.S.D.)  A  guaranty  of  renew- 
al notes  of  a  corporation,  of  which  the  guar- 
antor was  a  stockholder  and  also  a  creditor 
in  a  substantial  amount,  by  which  an  exten- 
sion of  the  debt  was  secured,  held  supported  by 
a  valuable  consideration. — ^International  Har- 
vester Co.  of  America  v.  Patterson,  451. 
«=s>228  (U.S.C.C.A.Pa.)  Capital  stock  issued 
as  full  paid  by  a  Delaware  corporation  on  a 
contract  for  purchase  of  real  estate,  which  was 
never  carried  out  by  full  payment  or  convey- 
ance of  the  property,  was  not  issued  on  a  con- 


^=>376  (U.S.C.C.A.Iowa)  In  the  absence  of 
statutory  or  charter  restriction,  a  corporation 
has  inherent  power  to  purchase  its  own  stock. — 
First  Trust  Co.  v.  Illinois  Cent  B.  Co.,  176. 

(B)  Torta. 

^S3»49 1  (U.S.C.C.A.Canal  Zone)  A  corporation 
cannot  escape  liability  for  negligent  conduct  of 
a  business  in  which  it  engages,  by  showing  that 
it  was  not  authorized  to  carry  on  that  business. 
—Panama  B.  Co.  v.  Curran,  114. 

Vni.   INSOLVENCY  AND  RECEIVERS. 

^=>542(1)  (U.S.C.C.A.Iowa)  Where  a  purchase 
of  its  own  stock  by  a  corporation  is  made  when 
it  is  insolvent,  or  if  such  transaction  renders 
it  insolvent,  such  purchase  is  voidable  as  to 
existing  creditors,  and  as  to  subsequent  cred- 
itors who  became  such  without  notice  and  in  re- 
liance on  its  former  solvency,  and  if  notes  or 
bonds  are  given  in  exchange  for  the  stock,  they 
will  be  subordinate  to  the  claims  of  such  cred- 
itors; but  not  to  claims  of  subsequent  creditors 
with  notice.— First  Trust  Co.  v.  Illinois  Cent. 
IL  Co.,  176. 

X.   OONSOUDATION. 

^=>586  (U.S.C.C.A.Mich.}  Holding  company, 
which  acquired  control  of  gas  company  through 
ownership  of  stock  and  bonds,  held  not  to  have 
in  effect  supplanted  the  gas  company,  assumed 
its  obligations,  and  become  the  owner  of  all 
its  rights  and  property,  despite  the  use  made 
bv  the  holding  company  of  its  power  to  select 
directors  for  the  gas  company,  and  also  certain 
statements  made  by  the  holding  company  in 
its  prospectus,  reports,  etc.,  to  its  own  stock- 
holders.—City  of  Holland  v.  Holland  City  Gas 
Co.,  629. 

^=»590(1)  (U.S.C.C.A3iich.}  Where  one  cor- 
poration acquires  a  controlling  interest  in  the 
stock  of  another,  and  so  secures  opportunity 
alike  to  benefit  or  to  injure  the  interests  of 
such  other  company  and  its  customers,  it  be- 
ing engaged  in  the  public  business  of  supply- 
ing gas  to  a  community,  courts  will  not  nesi- 
tate  to  look  into  such  a  situation,  the  control- 
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led  company  bavins  become  bankrupt^  and  to 
grant  merited  relief  against  the  holding  com- 

any.— City   of  Holland  v.  Holland  City  Gaa 

■  .,  62^. 

XII.  FOREIOIT  COBFOBATION8. 

<@==>640  rU.S.C.C.A.IU.)  Rev.  Codes  Mont  i 
3850,  relating  to  the  filing  of  reports  and 
athdayits  by  corporations,  was  not  intended  to, 
and  does  not,  apply  to  foreign  corporations.— 
Stark  Bros.'  Nurseries  &  Orchards  Co.  ▼.  Lit- 
Ue,  461. 

If  Rey.  Codes  Mont  (  3850,  making  direc- 
tors of  corporations  liable  for  debts,  if  they 
do  not  file  certain  reports,  applied  to  foreign 
corporations,  the  "deot  or  judgment"  speci- 
fied therein  must  be  limited  to  a  debt  incur- 
red in  Montana  or  a  judgment  based  thereon; 
a  state  being  without  power  to  make  nonresi- 
dent directors  of  a  corj^oration  of  another 
state  liable  upon  a  debt  mcurred  in  still  an- 
other state  to  another  foreign  corporation. 
—Id. 

COSTS. 

See  Admiralty,  ^=»124;  Appeal  and  Error,  ^=» 
709;   Prinapal  and  Surety,  «=5>185. 

I.   KATURE,  GROUNDS,  AND  EXTENT 
OF  BIGHT   IN   GENEBAIi. 

^=s>2  (U.S.C.CA.La.)  Taxable  costs  are  made 
so  either  by  statute,  rule  of  court,  or  order  of 
court  in  a  specific  case,  or  by  established  usa^e, 
equiyalent  of  a  rule.— Parkerson  v.  Borst  173. 
<8==>70  (U.S.C.C.A.La.)  Until  final  judgment,  in- 
cidence of  costs  is  not  determinable,  and  any 
attempt  to  adjudicate  correctness  oi  items  at 
the  instance  of  one  party  might  be  futile,  and 
hence  the  court  need  not  adjudicate  the  correct- 
ness of  items  prior  to  final  judgment— Parker- 
son  V.  Borst,  173. 

IV.  SECURITY  FOB   PAYMENT. 

4S=»108  (U.S.C.C.A.Canal  Zone)  The  executiye 
order  of  August  14,  1914,  relating  to  the  Canal 
Zone,  that  plaintiff  in  any  suit  may  be  required 
to  giye  security  for  costs,  does  not  require  such 
security  wheneyer  moyed  for  by  defendant,  but 
confers  on  the  court  discretion  to  exercise  the 
power,  and  his  denial  of  a  motion  to  compel  a 
resident  plaintiff  to  giye  security  will  not  be  re- 
versed, where  the  record  does  not  contain  the 
evidence  on  the  hearing  of  the  motion. — Panama 
R.  Co.  ▼.  Curran,  114. 

V.  AMOUNT,  BATE,  AND  ITEMS. 

«=5>I64(1)  (U.S.C.CA.Va.)  The  losing  party  In 
a  litigation  cannot  be  charged  with  the  ex- 
penses of  his  adversary  beyond  taxable  costs 
which  may  be  adjudged  against  him.— Leary  y. 
U.  S.,  830. 

VH.   ON  APPEAL  OB  EBBOB,  AND  ON 
NEW  TBIAL  OB  MOTION 


^=:»25 1  (U.S.C.C.A.La.)  There  being  no  statute, 
rule  of  court,  order  of  court,  or  established 
usage  requiring  it,  a  district  judge  did  not  err 
in  disallowing  a  premium  paid  for  an  appeal 
bond  to  be  taxed  as  costs. — Parkerson  y.  Borst, 
173. 


COnON  FUTURES  ACT. 

See  Brokers,  ^ss>85;   Frauds,  Statute  of, 
115,  116w 

COUNTIES. 

See  Evidence,  «=s>342. 

COURT  RULES  CITED. 

Equity  Rule  22.— 168. 
Equity  Rule  39.— 281. 

COURTS. 

See  Appeal  and  Error,  ^=>330,  719,  750,  758, 
1003;  Bankruptcy,  <e=»230,  293,  391;  CcMrta, 
<e=:»2,  251;  Criminal  Law,  <3=s>97,  304,  1048, 
1129;  Deposits  in  Court:  ESyidence,  ^=>332; 
Exceptions,  Bill  of,  ^=s»36;  Indictment  and 
Information,  ^s>86:  Judges;  Railroads,  ^=> 
346;  Sales,  <d=»464i;  Waters  and  Water 
Courses,  ^=^33. 

VII.  UNITED  STATES  COITBTS. 

(A)  Jurisdiction   and  Poyrers   in   Oenerml. 

<8=»264(1)  (U.S.C.CJLN.T.)  If  a  federal  court 
has  jurisdiction  of  the  principal  suit,  it  also 
has  Jurisdiction  of  any  ancillary  proceeding  in 
that  suit,  without  reji^ard  to  the  citizenship  of 
the  parties,  the  amoimt  in  controyersy,  or  any 
other  factor  that  would  ordinarily  determine 
jurisdiction.— PeU  T.  McCahe,  18. 
e=»264(4)  (U.S.C.CJL.N.Y.)  An  ancillary  suit 
may  be  mamtained,  inter  alia,  to  prevent  the 
relitigation  in  other  courts  of  the  issues  heard 
and  adjudged  by  that  court  in  the  original  suit 
and  to  protect  the  titles  and  rights  acquired 
under  its  judgment  or  decree  from  attadc  bas- 
ed on  the  theory  that  the  adjudication  in  the 
orifnnal  suit  was  illegal  or  ineffective. — ^PeU  y. 
McClabe,  18. 

An  order  confirming  a  composition  by  a  bank- 
rupt partnership,  which  provided  that  credi- 
tors who  assented  should  be  deemed  to  have 
released  a  third  person,  not  adjudicated  a  bank- 
rupt, and  whose  relation  to  the  firm  was  not 
determined,  from  liability  on  any  claim  against 
the  bankrupts,  was  not  an  adjudication  that 
such  third  person  was  not  liable  for  such 
claims,  and  a  suit  to  enjoin  an  action  against 
him,  based  on  fraud  and  charging  him  as  a 
partner,  brought  in  another  jurisdiction  by  per- 
sons who  filed  no  claim  and  did  not  assent  to 
the  composition,  is  not  ancillary  to  the  bank- 
ruptcy proceeding.— Id. 

^=:»276  (U.S.C.CJI.N.T.)  Where  a  preliminary 
motion  raising  the  question  of  jurisdiction  was 
denied^  an  answer,  specifically  reserving  the 
objections  previously  made  to  the  courrs  ju- 
risdiction, does  not  waive  the  objection  to  the 
venue.— Stryker  Deflector  Co.  v.  Penin  Mfg. 
Co.,  60. 

(B)  Jorlsdletlon  Dependent  on  Hatnre  •t 

Snbleet-Matler. 

^=>292  (U.S.C.CA.MO.)  A  federal  court  has  no 
jurisdiction  of  suit  for  unfair  competition 
alone,  in  the  absence  of  diversity  of  dtisen- 
ship,  and  so  in  a  suit,  jurisdiction  of  which  de- 
pends solely  on  it  being  for  infringement  of 
registered  trade-mark,  recover;  can  be  had  for 


687 

For 


INDBX-DIGBST 


GrlmlnAl  I«aw 


In  DecDIs.  *  AmJHg,  Key-McSerlet  *  Indexes  tee  Mune  topic  nnd  KET-NUHBlfiB 


only  each  unfair  competition  as  is  a  part  of  the 
same  transaction  as  the  infringement;  that  is, 
that  subsequent  to  notice  of  infringement,  nec- 
essary under  Trade-Mark  Act,  §  28  (Gomp.  St. 
S  9514)  for  recovery  for  infringement,  where 
notice  of  registration  is  not  given  on  the  mark. 
— Stark  V.  Stark  Bros.  Nurseries  &  Orchards 
Co.,  221. 

^=»297  (U.S.C.C.A.N.Y.)  The  Circuit  Court  ol 
Appeals  has  no  jurisdiction  of  a  suit  by  one 
railroad  company  against  another  and  the  col- 
lector of  internal  revenue,  to  determine  a  lia- 
bility for  the  income  tax  on  certain  dividends 
as  between  the  two  companies,  where  the  con- 
troversy depends  wholly  on  the  construction 
of  the  lease  executed  by  plaintiff  railroad  to 
defendant;  both  being  citizens  of  the  state  of 
New  York,  whose  courts  may  determine  the 
controversy,  unless  the  collector  should  re- 
move the  case  under  Judicial  Code,  J  33  (Comp. 
St.  §  1015».— Rensselaer  &  S.  K.  Co.  v.  Dela- 
ware &  Hudson  Co.,  539. 

<C)    Jnrlndlctton    Dependent    on    Cltlsen^ 
sbtpy    Residence,    or    Cbaracter 
of  Parties. 

^=>3I0  (U.S.C.CAJPa.)  Bill  by  one  of  two  co- 
owners  and  lessors  of  a  graphite  mine  for  non- 
payment of  rent,  breach  of  covenant  for  good 
mining,  and  removal  of  the  property  of  the  les- 
sors, was  properly  dismissed,  where  brought  by 
one  lessor  only,  though  the  joinder  of  the  other 
would  oust  the  jurisdiction  of  the  court  as  to 
the  parties  before  it,  despite  equity  rule  39 
(198  Fed.  xxix,  115  C.  C.  A.  xxix).— Himes  v. 
Schmehl,  281. 

<9s»;5l2(l)  (U.S.C.CJ^..Okl.)  Under  the  law  of 
Oklahoma  an  oil  and  gas  lease  of  the  ordinary 
kind  gives  the  lessee  a  present  vested  interest 
in  the  premises,  and  a  suit  by  his  assignee  to 
protect  his  rights  thereunder  is  not  one  on  a 
"chose  in  action."  within  Judicial  Code,  {  24 
(Comp.  St.  §  99i).  in  which  he  must  show  di- 
Tersity  of  citizensnlp  between  his  assignor  and 
defendants  to  give  a  federal  court  jurisdiction. 
—Aggers  T»  Shaffer,  42. 

(fl)  Procednre»  and  Adoption  of  Praotlee 

of  State  Courts. 

«=5>335(1)  (U.S.C.C.A.Ariz.)  The  federal  courts, 
in  the  exercise  of  their  equity  jurisdiction,  are 
not  bound  by  Civ.  Code  Ariz.  1913,  par.  4939, 
forbidding  injunction  against  the  state  or  any 
officer  to  prevent  the  collection  of  a  tax  levied 
under  provisions  of  law. — Standard  Oil  Co.  v. 
Howe,  485. 

«=>337  iU.S.C.C.A.Tex.)  The  federal  courts  in 
criminal  procedure  do  not  follow  the  practice  of 
the  courts  of  the  states  in  which  they  sit — 
Myres  v.  U.  S..  125. 

Provision  of  Rev.  St.  |  906  (Comp.  St  { 
1520),  authorizing  use  in  federal  courts  oi 
authenticated  documents  from  state  courts  and 
offices,  that  they  shall  have  such  faith  and  credit 
given  them  as  they  have  by  law  or  custom  in 
the  courts  or  offices  of  the  state,  is  not  an  adop- 
tion of  the  rules  of  practice,  under  the  state  s 
law,  as  to  the  preliminaries  necessary  for  their 
introduction,  as  length  of  time  of  filing  before 
trial  and  notice  to  adverse  party.— Id. 
«=»337  (U.S.C.CA.Tex.)  Federal  courte  do 
not  follow  practice  of  the  courts  of  the  states 


in  which  they  sit,  in  criminal  matters,  and  need 
not  permit  argument  to  follow  charge  in  con- 
formity to  state  practice.— Bryant  v.  U.  S., 
41o. 

(F)  State  Laiivs  as  Rnles  of  Decision. 

«=s>37^a)  (U.S.C.C.A.I11.)  A  federal  court  need 
not  follow  a  decision  of  the  Supreme  Court  of 
Illinois  as  to  the  navigability  of  the  Desplaines 
river.— Economy  Light  &  Power  Co.  ▼.  U.  S., 
138 

<e=»*372(4)  (U.S.C.C.A.OkL)  A  decision  by  the 
highest  court  of  a  state,  not  based  on  any  stat« 
ute,  that  a  contract  is  void  as  against  the 
public  policy  of  the  state,  is  not  binding  on 
a  federal  court  in  a  case  involving  a  similar 
contract,  made  before  such  decision  was  ren- 
dered, and  where  the  contract  is  valid  under 
the  settled  law  of  the  national  courts.— Inter- 
state Compress  Co.  v.  Agnew,  199. 

(H)  Circuit  Courts   of   Appeals. 

«=»405(5)  (U.S.C.O.A.Ark.)  Where  the  juris- 
diction of  a  District  Court  depended  upon 
whether  a  paragraph  of  the  complaint  stated  a 
cause  of  action  for  special  damages  claimed 
therein,  without  which  the  amount  involved 
was  below  the  jurisdictional  limit,  a  writ  of 
error  to  review  a  judgment  sustaining  a  de- 
murrer to  such  paragraph  and  dismissing  the 
action  was  properly  taken  to  the  Circuit  Court 
of  Ai^eals. — Stebbins  y.  Selig,  314. 

COVENANTS. 

I.   REQUISITES  AND  VAIJa>ITT. 

(A)  Express  CoTcnants. 
<e=»2  (U.S.C.CJLTex.)  There  is  nothing  to 
prevent  a  person  from  warranting  title  to  land 
that  he  neither  owns  nor  claims,  and  the  gran- 
tee had  a  right  to  stand  on  the  terms  of  his 
deed.- Keith  Lumber  Co.  y.  Houston  OU  Co.  of 
Texas,  213. 

TV.  ACTIONS  FOB  BBEACH. 

«=»12l(3)  (U.S.C.C.A.N.D.)  A  decree  in  a  suit 
by  a  grantee  of  land  by  an  unrecorded  deed 
against  his  grantor  and  a  subsequent  mortgagee 
of  the  grantor  and  an  assigi'ce  of  the  mortgage, 
holding  the  mortgage  void  and  canceling  the  same, 
held  conclusive  as  to  the  invalidity  of  the  mort- 
gage as  between  mortgagee  and  assignee  in  an 
action  by  the  latter  to  recover  over  on  a  war- 
ranty in  the  assignment.— Caldwell  v.  Blodgctt, 
90 

CRIMINAL  LAW. 

See  Army  and  Navy,  ^=>20,  40;  Banks  and 
Banking,  ^=:»256,  257;  Bribery;  (Conspiracy, 
«=»27-48;  Courts,  «=>337;  District  of  Co- 
lumbia, ^=>4;  Homicide;  Indians,  ^=:»38; 
Indictment  and  Information;  Intoxicating 
Liquors;  Neutrality  Laws,  ^=>5;  Perjury; 
Poisons,  ^=s>9;  Prostitution;  War,  ^=^; 
Witnesses,  «=s>259. 

I.  NATUBE   AND  EI.EBffENTS   OF 

CBIME  AND  DEFENSES 

IN  OENEBAL. 

^=»37  (U.S.C.CA.Ill.)  a%e  fact  that  soldiers 
who  purchased  liquor  were  military  police,  who 
made  the  purchases  to  procure  evidence,  does 
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not  estop  the  goremment  from  prosecuting  the 
seller,  where  no  deception  was  practiced  upon 
him,  though  the  soldiers  claimed  to  want  the 
liquor  for  sickness.— <70ldstein  ▼.  U.  8.,  159. 

The  mere  use  by  the  government  of  decoys  or 
detectives  does  not  raise  the  issue  of  estoppel  to 
prosecute,  but  there  must  be  deception  of  such 
character  as  to  make  it  unconscionable  for  the 
government  to  press  its  case.— Id. 

IV.  JUBISDICTIOir. 

«=»97(1)  (U.S.C.C.A.CaL)  The  United  States 
District  Court  in  California  had  jurisdiction  to 
try  a  prosecution  for  having  unlawfully,  im- 
properly, and  fraudulently  endeavored  to  obtain 
allowance  of  an  application  for  exemption  and 
discharge  from  the  selective  service  draft  on  the 
ground  defendant  had  a  wife  dependent  on  his 
labor  for  support,  where  the  indictment  alleged 
that  the  affidavit  involved  was  prepared  and 
sworn  to  in  California,  though  it  charged  that 
defendant  registered  in  the  state  of  Washing- 
ton.—Hardwick  V.  U.  S.,  509. 

V.  VENUE. 
(A)  Place  of  Brtnvinv  Proseemtloa. 


108(1)  (U.S.C.CJI.N.T.)  The  venue  of  con- 
spiracy may  be  laid  wherever  an  overt  act  is 
committed,  under  Criminal  Code,  {  37  (Comp. 
St.  S  10201),  making  the  commission  of  an 
overt  act  necessarv  to  the  offense,  as  well  as 
at  common  law,  though  some  of  the  indicted 
defendants  were  never  in  that  district. — Easter- 
day  V.  McCarthy,  45, 

®=»II3  (U.S.C.C.A.Tex.)  Judicial  Code,  {  40 
(Comp.  St.  §  1022),  providing  that  capital  cases 
shall  be  tried  in  the  county  where  the  offense 
was  committed,  "where  that  can  be  done  with- 
out great  inconvenience,"  does  not  give  a  de- 
fendant an  absolute  right  to  trial  in  such  coun- 
ty, but  the  matter  reRts  in  the  discreti<m  of 
the  court— Brown  v.  U.  S.,  258. 

Vm.  PREIilMIlfABT  OOMPLAIKT, 
AFFIDAVIT,  WARRANT.  EX- 
AMINATION.  COMMITMENT, 
AND  SUMMARY  TRIAI«. 

«=>242a)  (U.S.C.CJ^..Tex.)  Judicial  Code,  $  40 
(Comp.  St  I  1022).  providing  that  capital  cases 
shall  be  tried  in  the  county  where  the  offense 
was  committed,  where  that  can  be  done  without 
great  inconvenience,  does  not  contemplate  a 
transfer  of  the  cause  to  another  court  but  a 
trial  by  the  same  court  in  the  county  where 
the  offense  was  committed,  and  the  court  where 
the  indictment  was  found  does  not  lose  juris- 
diction by  orderiiie  such  a  transfer  for  triaL — 
Brown  v.  U.  S.,  258. 

<S=>242(2)  (U.S.C.C.A.N.Y.)  Rev.  St  §  1014 
(Comp.  St.  f  1674),  authorizing  the  removal  of 
persons  indicted  for  offenses  to  the  district 
where  trial  is  to  be  held,  authorizes  removal  to 
the  District  of  Columbia.— Easterday  v.  Mc- 
Carthy, 45. 

IX.  ARRAIGNMENT  AND  PLEAS,  AND 
NOIXE  PROSEQUI  OR  DISCON- 
TINUANCE. 

«=s>262  (U.S.C.C.A.Nev.)  In  view  of  U.  S. 
Comp.  St.  S  1698,  defendant  waived  arraign- 
ment where,  after  the  indictment  was  read  to 


the  jury^  the  derk  stated  defendant  had  entered 
a  plea  of  not  guilty,  and  defendant  proceeded  to 
trial  without  objection,  the  date  of  which  bad 
been  fixed  by  stipulation.— Shidler  y.  U.  S^  CTO. 

X.  EVIDENCE. 


(A)    Jndtotml    Ifotice,    PresmmptloKs*    mM4. 
Bnrdem  of  Proof* 

«=»304(1)  (U.S.C.C.A.Tex.)  The  courts  take 
judicial  notice  of  the  facts  of  chemistry  cod- 
tnined  in  the  United  States  Pharmacopcria.— 
Melanson  v.  U.  S.,  129. 

<&=>304(2)  (U.S.C.C.A.Wash.)  Courts  Uke  judi- 
cial notice  of  the  commencement  and  existence 
of  the  war  between  the  United  States  and  <^er- 
many,  and  of  the  further  fact  that  it  has  beea 
conducted  in  conjunction  vnth  the  United  King- 
Qoms  of  Great  Britain  and  Ireland  and  the  Do- 
minion of  Canada,  among  other  nations,  and 
that  to  promote  the  success  of  Germany  is  to 
promote  the  success  of  an  enemy  of  the  United 
States.— Mead  v.  U.  S.,  589. 
«=»304(6)  (U.S.C.CjLIU.)  Where  there  wm 
evidence  that  an  offense  was  committed  in  Bock- 
ford,  111.,  the  court  could  take  judicial  notice 
that  it  was  within  the  Northern  district.  West- 
em  division,  of  Illinois,  so  that  the  venae  was 
established.— Goldstein  ▼.  U.  S..  ITO. 
«@=>304(14)  (lT.S.C.C.A.Tex.)  Where  an  faidict- 
ment  in  a  federal  court  sufficiently  described 
the  place  where  the  offense  was  committed,  the 
court  will  take  judicial  notice  of  facts  which 
vest  the  United  States  with  exclusive  juris- 
diction over  such  place.— Brown  v.  U.  S.,  25S, 
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(B)  Facta  li 


^ss>338(3)  (U.S.C.C.A.Iowa)  That  a  defew'ant 
could  not  read  or  write  English  did  not  render 
letters  purporting  to  have  been  written  by  him 
inadmissible,  under  instruction  that  they  should 
be  considered  only  if  the  jury  found  that  they 
were  written  at  the  direction  of  and  for  de- 
fendant—Nokis  ▼.  U.  S.,  463. 


(C)    Otlier  Offeaaea   aad  Cb 

onaed. 

^==>369a)  (U.S.CCJLOhio)  In  a  proMcutidi 
under  Rev.  St.  5209  (Comp.  St  i  97i2),  against 
the  president  and  another  officer  of  a  hank  for 
misapplying  its  funds  and  making  false  entries 
in  the  books  in  connection  with  loans  and  ad- 
vances to  a  company  which  became  insolvent 
evidence  of  similar  transactions  occurring  two 
or  three  years  before  those  set  forth  in  the  in- 
dictment is  admissible,  over  the  objection  of  re- 
moteness.—Oalbreath  V.  U.  S.,  588. 
€=>369(1)  (U.S.C.CA.SX).)  On  trial  of  a  de- 
fendant for  violation  of  the  Espionage  Act 
(Comp.  St.  1918,  si  10212a-10212h),  by  making 
false  reports  and  doing  other  acts  with  intent 
to  interfere  with  the  prosecution  of  the  war,  it 
was  prejudicial  error  to  admit  evidence  of 
threats  made  by  him  against  the  President  not 
connected  with  the  acts  witii  whi<^  be  was 
charged.— Hall  v.  U.  8^,  94. 
<8=>569(2)  (U.S.C.O»A.Tex.)  Facts  material  to 
show  the  offense  in  issue  are  not  incompeteat 
because  tending  to  prove  an  ixtdepend^it  criaie. 
—Bryant  v.  U.  8.,  418. 

<S=s»37f(l)  (U.S.C.CJk.Nev.)  In    a    prosecutioii 
under  Espionage  Act  June  15,  1917,  f  3  (Comp. 
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St.  1918,  f  10212c),  for  making  false  statements 
with  the  intention  of  promoting  the  success  of 
Germany,  with  which  the  Unit^  States  was  at 
war,  evidence  of  statements  made  by  defendant 
prior  to  the  declaration  of  war  was  admissible, 
where  limited  to  the  question  of  the  defendant's 
state  of  mind  at  the  time  he  uttered  the  state- 
ments charged.— Bhidler  v.  U.  S.,  570.  • 
€=>37l(l)  (U.S.C.C.A.Porto   Rico)  In   a  prose- 
cution under  Espionage  Act  June  15,  1917,  tit. 
1,   §  3  (Comp.  St.  1918,  |  10212c),  where  the 
intent  of  the  defendant  by  publication  to  com- 
mit  the   offense   of   causing   or   attempting  to 
cause  insubordination,  etc.,  was  one  of  the  is- 
sues submitted  to  the  jury,  publications  of  the 
defendant  in  earlier  issues  of  his  paper  were 
admissible  in  evidence  to  show  that  defendant 
had  no  unlawful  intent— Balbas  ▼.  U.  S.,  229. 
€=>37l(l)  (D.S.C.C.A.R.I.)  In    prosecution    for 
violation  of  E^spionage  Act  June  15,  1917,  tit. 
1,  I  3  (Comp.  St  1918,  |  10212c),.  by  inciUng 
insubordination  in  the  military  service  and  ob- 
structing recruiting,  circulars  distributed  by  de- 
fendant before  passage  of  act,  urging  that  per- 
sons to  whose  nands  they  might  come  should 
fail  to  register  under  the  Draft  Act  etc.,  also 
prior  statements  in  regard  to  conscription  made 
by   defendant   held  admissible  to   show  intent 
with    which    defendant    made    statements    on 
which  his  prosecution  was  based,  though  he  had 
been  indicted  for  the  offense  of  distributing  the 
circulars.— Coldwell  v.  U.  S.,  151. 
<©=>37l(l)  (U.S.C.C.A.Tex.)  In  prosecution  of  a 
physician  for  violating  the  Harrison  Narcotic 
Act   (Comp.   St.   §§  6287g-62S7q),  order  forms 
used   by   defendant  to  procure   morphine  from 
a  druggist,  other  than  the  one  with  whom  he 
was  charged  with   having  conspired  and  with 
having   made  a   sale,   wore   admissible  on    the 
issue  of  intent  to  furnish  the  drug  to  an  ad- 
dict, and  not  to  aid  or  cure  a  patient  in  his 
practice  as  a  physician.— Melanson  v.  U.  S.,  129. 
€=>37l(l)  (U.S.C^CA.Wash.)  In   a   prosecution 
for   violation    of    the    Selective    Service    Law 
(Comp.   St   1918,   §§   2044a-2044k),   where   de- 
fendant testified  that  he  acted  in  good  faith  in 
registering  at  a  place  other  than  his  alleged  per- 
manent  home,   a    leaflet   advocating   resistance 
to  conscription  was  admissible,  where  there  was 
evidence   to   show   that   defendant  was   one   of 
those  directly  responsible  for  its  publication. — 
Pass  V.  U.  S.,  77. 

^=»377  (U.S.C.C.A.Tex.)  Proof  of  good  char- 
acter of  defendants  as  to  being  law-abiding 
citizens  may  be  limited  to  the  date  of  the  al- 
leged commission  of  the  offense. — Bryant  v. 
U.  S.,  418. 

(D)   Mnterlalltx  and   Competency  In   Gen- 

ei:al. 

«=>393(1)  (U.S.C.C.A.Tex.)  The  constitution- 
al guaranty  against  compelling  defendants  to 
be  witnesses  against  themselves  does  not  go 
to  the  extent  of  preventing  the  government 
from  proving  by  secondary  evidence  the  con- 
tents of  a  document  it  cannot  produce,  because 
in  a  defendant's  possession.— Bryant  v.  U.  S., 
418. 

(B)  Beat  and  SecondarT'  and  Demonatra- 

ttTe  ESirldence. 

^=>40a(8)  (U.S.C.0Jl.Ohio)  In  a  prosecution 
against  officers  of  a  national  bank,  who  were 
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charged  with  making  false  entries,  etc,  an  ex- 
pert accountant  may  testify  as  to  summaries 
which  he  made  of  the  contents  of  such  booKs, 
in  connection  with  loans  to  a  company  which 
became  bankrupt  and  whose  books  were  lost; 
the  fact  that  the  accountant  reversed  certain 
items  in  making  his  summary  not  rendering  the 
testimony  inadmissible,  where  the  changes  were 
explained  to  him  by  the  jury. — Galbreath  v. 
U.   S.,  598. 

<©=>402(1)  (U.S.C.C.A.Ohio)  In  a  prosecution 
against  the  president  and  another  officer  of  a 
bank  for  misapplication  of  funds  and  the  mak- 
ing of  false  entries  in  the  books  in  connection 
with  loans  and  advances  to  a  corporation  which 
became  bankrupt  testimony  by  an  expert  ac- 
countant who  had  examined  the  books  and  rec- 
ords of  the  company  which  became  a  bankrupt, 
and  had  made  summaries  thereof,  held  admissi- 
ble, on  proof  of  loss  of  such  books  and  records. 
—Galbreath  v.  U.  S.,  598. 
<g=>402(2)  (U.S.C.CA.Tex.)  Tracing  letters  in- 
to defendant*s  possession  authorizes  the  gov- 
ernment to  introduce  secondary  evidence  of 
their  contents,  without  a  demand  for  their 
production,  especially  where  defendants  testify 
to  their  destruction.— Bryant  v.  U.  S.,  418. 

(F)  AdmlMsloaa,  Declarations,  and   Hear- 

say. 

<e=»406(2)  (U.S.C.C.A.Wa8h.)  In  a  prosecution 
for  having  violated  the  Selective  Service  Law 
(Comp.  St  1918,  |§  2044a-2044k),  testimony 
of  a  secret  service  agent  as  to  admissions  made 
by  defendant  after  bis  arrest  held  admissible; 
there  being  no  evidence  of  any  substantial 
character  tending  to  show  force  or  threats 
against  defendant  or  inducement  offered  him  by 
government  agents.— Pass  v.  U.  S.,  77. 

(G)  Acts  and  Declarations  of  Conspirators 

and  Codefendants. 

®=»423(4)  (U.S.C.C.A.Okl.)  Where  a  conspira- 
cy has  been  shoWn,  the  act  of  one  conspirator 
in  furtherance  of  the  common  purpose  is  ad- 
missible in  evidence  against  all;  and  this  is 
so,  though  the  conspirator  committing  the  act 
was  not  a  defendant  in  the  case  being  tried.— 
Isenhouer  v.  U.  S^  188. 

«®=»424a)  (U.S.C.C.A.N.Y.)  In  a  prosecution  of 
two  defendants  for  conspiracy  to  defraud  the 
United  States,  testimony  of  statements  or  ad- 
missions by  one  defendant  made  to  a  represen- 
tative of  the  Department  of  Justice  after  the 
conspiracy,  if  it  had  existed,  had  ended  in  fail- 
ure, held  inadmissible  against  the  other  defend- 
ant—Feder  V.  U.  S.,  644. 

(I)   Opinion  B^ldence. 

<g=s>450  (U.S.O.CAl.Mo.)  On  trial  of  an  indict- 
ment charging  an  offer  to  bribe  members  of  a 
draft  board  to  exempt  a  person  from  service, 
the  understanding  of  such  members  as  to  wheth- 
er the  words  used  by  defendant  constituted  an 
offer  held  properly  excluded  as  incompetent; 
this  being  tne  very  matter  in  issue. — ^August  v. 
U.  S^  428. 

^=»4/2  (U.S.C.C.A.Tex.)  In  prosecution  of 
physicians  for  violating  the  Harrison  Narcotic 
Act  (Comp.  St  §§  6287g-0287q),  the  testimony 
of  qualified  medical  experts  Uiat  the  prescribing 
of  the  drug  under  stated  quantities  and  dr- 
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cuniBtancet  would  not  be  In  the  course  of  a 
physician's  regular  practice  was  admissible,  on 
the  issue  whether  the  drug  was  dispensed  in 
the  legitimate  course  of  defendants*  practice  as 
physicians.— Melanson  v.  U.  S.,  129. 

(K)  Comfeastona. 

«=>535(1)  (U.S.C.C.A.Okl.)  A  conviction  on 
statements  of  the  defendant  will  not  be  sus- 
tained without  corroborative  proof  of  the 
corpus  delicti.— Goff  ▼.  U.  S.,  878. 

(M)  "Welirlit  amd  Snflleleney. 

^=»563  (U.S.C.C.A.Okl.)  Evidence  held  insuffi- 
cient to  sustain  a  conviction  where,  aside 
from  statements  made  by  defendant  before  his 
arrest,  it  was  as  consistent  with  the  commis- 
sion of  a  different  offense  as  with  that  of  the 
crime  charged.— Goff  v.  U.  S.,  878. 

Xn.  TRIAXi. 

(O)  ReoeptloB  of  SSvidenee. 

«=5>673(4)  (U.S.O.CJI.N.T.)  In  a  prosecution 
for  conspiracy  to  defraud  the  United  States, 
where  testimony  was  admitted  of  the  statements 
or  admissions  of  one  defendant,  made  to  a  rep- 
resentative of  the  Department  of  Justice  after 
the  conspiracy  had  ended  in  failure,  it  was  prej- 
udicial error  to  refuse  to  instruct  that  such 
statements,  made  out  of  court,  were  not  compe- 
tent as  against  the  other  defendant— Feder  v. 
U.  S.,  ©44. 

<©=»683(1)'(U.S.C.C.A.S.D.)  In  a  prosecution 
for  violating  Espionage  Act,  tit  1,  }  3  (Comp. 
St  1918,  f  10212c),  by  attempting  to  cause 
disloyalty  in  the  nulitary  forces  and  by  ob- 
structing recruitine,  a  letter  from  defendant 
to  the  president  oi  the  German-American  Al- 
liance of  his  state,  inclosing  a  newspaper  clip- 
ping telling  of  the  escape  of  a  German  soldier, 
who  told  of  the  brutality  of  German  officers, 
conditions  behind  the  German  lines,  etc.,  with 
defendant's  comment  "What  kind  of  a  swine 
is  this?"  held  admissible  to  rebut  the  effect  of 
defendant's  evidence  that  he  was  a  member  of 
the  Red  Cross  and  gave  free  posting  to  army 
and  navy  advertisements  on  his  billboards,  etc 
— Heynacher  v.  U.  S.,  278. 

(B)  Argrvmeata  and  Condnet  of  Connsel. 

«=»72M/2(1)  (U.S.C.O.A.S.O.)  Argument  by  a 
district  attorney  to  the  jury,  based  upon  his 
statement  that  no  friend  of  defendant  or  citi- 
zen had  appeared  to  testify  in  his  behalf,  or  ob- 
jected to  his  prosecution,  evidence  of  which,  if 
offered,  would  have  been  incompetent,  held  im- 
proper.—Hall  T.  U.  S.,  94. 
<&=>723(1)  (U.S.  CCA.  Mo.)  Argument  of 
counsel  for  the  government  in  a  prosecution  for 
offering  to  bribe  member  of  draft  board,  refer- 
ring to  the  war  with  Germany,  etc.,  held  to  con- 
tain such  an  appeal  to  prejudices  of  the  jurors 
as  was  likely  to  prevent  a  fair  consideration  of 
the  issues.— August  y.  U.  S.,  428. 


'  a  civn  or  criminal  case,  as  challengiiig  tbe  legal 
sufficiency  of  the  evidence  for  a  contrary  con- 
elusion.- McDowell  v.  U.  S..  382. 
<g=>763, 764(17)  (U.S.CCJLWash.)  In  a  proae- 
cution  for  publishing  a  false  circular  with  intent 
to  hinder  the  operation  of  the  military  forces  of 
the  United  States,  instruction  that  evidence  of 
the  purchase  and  circulation  of  other  literature 
by  defendant,  and  of  his  statements  and  corre- 
spondence to  show  his  condition  of  mind,  bad 
been  permitted  only  to  indicate  the  trend  of  his 
thougnt  with  relation  to  the  particnlar  act 
charged,  held  not  improper  as  a  comment  on  the 
evidence  or  as  tending  to  confuae  the  jury.— 
Herman  y.  U.  S.,  551. 


(F)   Provlaoe  of  Court  and 

oral. 


Jary  im  C(ob* 


<©=»753(1}  (U.S.CCA.N.D.)  It  is  the  practice 
in  the  Eighth  circuit  to  regard  a  general  mo- 
tion or  request  for  a  directed  verdict,  in  either 


(G)   Noeossit7»  ReqaUltes,  an  A   S 

of  laatroetloa*. 

«=>8l4a)  (U.S.CCA.Wash.>  Where  defendants 
were  charged  with  conspiring,  in  violatioB  of 
Criminal  Code,  f  6  (Comp.  St.  %  10170),  by  fwce 
to  prevent,  hinder,  and  delay  the  execution  of  tbe 
joint  resolution  declaring  a  state  of  war  to  exist 
with  Germany^  etc.,  and  they  issued  circulan 
against  conscnption,  a  charge  on  freedom  of 
speech,  referring  to  riots,  hmd  not  open  to  at- 
tack, as  being  Inapplicable;  the  court  stating 
therein  that  it  referred  to  riots  mo'ely  for  illiis- 
tration.— Wells  v.  U.  S..  565. 
«=»822(7)  (U.S.C.CA.Wash.)  Where  defendanti 
were  charged  with  conspiring,  in  violation  of 
Criminal  Code,  {  6  (CJomp.  St  f  10170),  to  pre- 
vent by  force  the  execution,  etc,  of  laws  of  tiie 
United  States,  as  the  joint  resolution  dedaringa 
state  of  war  with  Germany,  and  it  appeared  tkat 
they  issued  a  circular  against  contscription,  an 
excerpt  from  the  charge,  that  the  effect  of  tiie 
circular  could  not  be  neutralised  or  limited  by 
any  motive  or  intent  not  connected  therewith, 
when  considered  with  the  charge  as  a  wbde. 
held  correct.— Wells  v.  IT.  R,  555. 
<S=>822(11)  (U.S.C.CJ^..Wash.)  Where  defend- 
ants were  charged  with  conspiring,  in  violatioB 
of  Criminal  Code,  i  6  (Comp.  St.  f  10170),  to 
hinder,  delay,  and  prevent  by  force  the  execution 
of  the  joint  resolution  of  Congress  declaring  a 
state  of  war  to  exist  with  C^rmany,  etc.,  and  it 
appeared  that  they  issued  a  circular  against  con- 
scription, an  instruction  that  defendants  were 
presumed  to  know  the  law,  and  cannot  ahield 
themselves  behind  ignorance  of  the  law»  wheii 
considered  with  the  cha^  as  a  whole,  held  not 
erroneous.- Wells  v.  U.  8.,  555. 

In  a  prosecution  for  conspiracy,  in  riolatioB 
of  Criminal  Code,  §  6  (Comp.  St.  i  10170),  to 
hinder,  delay,  and  prevent  by  force  the  execu- 
tion of  laws  of  the  United  States,  such  as  the 
joint  resoluti<Hi  of  Congress  declaring  a  state  of 
war  to  exist  with  Germany,  etc,  a  charge  that 
every  person  is  presumed  to  intend  the  natural 
consequences  of  his  own  act  held  correct,  when 
considered  with  the  charge  as  a  whole;  the 
criminality  of  the  act  not  depending  on  a  par- 
ticular intent,  etc.— Id. 

«=>822(16)  (U.S.C.CJLTex,)  Instruction  in 
criminal  case,  defining  reasonable  doubt  as 
doubt  for  which  sensible  man  could  give  good 
reason,  based  on  evidence  or  want  of  evidence. 
held  not  erroneous,  when  construed  as  a  whole; 
it  being  stated  in  the  same  sentence  that  it  was 
such  doubt  as  s^isible  man  would  act  or  de- 
dine  to  act  upon.— Sotello  ▼.  U.  S.,  67. 
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^rs>823(2)   (y.S.C.CAJowa)  A  redtal  by  the 


jadge  to  tiie  jury  of  the  evidence,  althoosh  not 
in  all  respects  correct,  was  not  reversible  er- 
ror, where  the  jury  were  told  that  it  was  only 
his  recollection,  and  not  binding  on  them.— No- 
Ids  T.  U.  8.,  4S3. 

(H)  Re««eBts   for    Instr«ettoma« 

^=»824(8)  (U.S.C.C.A.TexJ  To  put  the  court 
in  error  in  not  limiting  effect  or  evidence  ad- 
missible against  one  of  the  defendants,  request 
by  the  others  that  this  be  done  is  necessary. 
—Bryant  v.  U.   S»  418. 

«=>829(1)  (U.S.C.C.A.Wash.)  The  refusal  of  re- 
quested instructions  covered  by  the  charge  given 
is  not  error.— Wells  v.  U.  S.,  556. 
^=»829(3)  (U.S.C.CA.Nev.)  In  a  prosecution 
for  violation  of  Espionage  Act  June  15,  1917,  f 
3  (CJomp.  St  1918,  {  10212c),  where  the  court 
instructed  that  it  was  necessary  for  the  govern- 
ment to  prove  that,  while  the  United  States  was 
^igaged  in  war,  defendant  made  false  state- 
ments with  intent  to  promote  the  success  of  the 
enemy,  the  refusal  of  a  requested  instruction 
that,  unless  the  jury  was  satisfied  the  words 
spoken  were  of  the  diaracter,  and  of  adequate 
and  sufficient  magnitude  and  proximity  to  the 
thing  intended,  to  bear  out  the  intent  charged, 
defendant  should  be  acquitted,  was  properly  re- 
fused, bdng  covered. — Shidler  y.  U.  S.,  570. 

(K)  Verdict. 

^s»877  (U.S.G.GJLTex.)  It  is  no  ground  fOT 
setting  aside  a  conviction  of  certain  defendants 
of  conspiracy  that  the  evidence  may  be  equally 
strong  against  others  who  were  acquitted. — 
Bryant  v.  U.  S.,  418. 

XV.  APPEAI.  AHD  ERROR,  AHD 
CERTIORARI. 

(B)  Presemtatlon  and  Reaervatlon  In  Ijoiv* 
er  Conrt  of  Grounds  of  Revtetr. 


1032(6)  (U.S.C.OJLWash.)  The  objection 
that  an  indictment  is  bad  for  duplicity  is  waiv- 
ed, where  defendant  does  not  test  the  same  by 
demurrer,  motion  to  quash,  or  motion  that  an 
election  be  required,  and  the  appellate  court 
will  not  consider  such  objection.— Wells  v.  U. 
a,  555. 

<8=>l 036(8)  (U.S.C.O.A.Okl.)  Failure  of  wit- 
nesses to  clearly  identify  a  city  mentioned  in 
their  testimony  heid  waived,  where  the  omission 
was  not  odled  to  the  attention  of  the  trial  court. 
— Weems  v.  IT.  B,,  289. 

^=s>l038(l)  (U.S.O.C.A.Wash.)  The  appellate 
court  will  not  ordinarily  look  into  anv  objec- 
tions to  the  charge,  unless  they  are  timely  made, 
and  exceptions  are  regularly  saved  to  the  rul- 
ings thereon.— Wells  v.  TT.  S.,  565. 
^==>I043(2)  (n.S.O.GJl.Wash.)  An  exception  to 
the  sustaining  of  an  objection  to  a  question  to 
a  witness  cannot  be  considered,  where  it  was 
not  stated  what  the  answer  would  be ;  the  court 
not  being  advised  as  to  the  relevancy  of  the  mat- 
ter Bought  to  be  elicited.— Wells  v.  U.  S.,  555. 
«s>l044  (U.S.C.C.A.Wash.)  The  objection  that 
an  indictment  is  bad  for  duplicity  is  waived, 
where  defendant  does  not  test  the  same  by  de- 
murrer, motion  to  quash,  or  motion  that  an  dec- 
lion  be  required,  and  the  appellate  court  will  not 
consider  such  objection.— Wells  v.  U.  S.,  555. 


1046  (U.S.C.C.A.S.C.)  In  the  Circuit  CJourt 
of  Appeals,  an  assignment  of  error  will  not  be 
considered,  unless  based  on  an  exception.— Fin- 
ley  T.  U.  S.,  191. 

<8ss>l054(l)  (U.S.O.C.A.Mont)  Rulings  on  evi- 
dence, not  presented  by  an  exception,  cannot  be 
considered  on  appeaL— Brown  v.  U.  S.,  653. 
<S=s»l055  (U.S.G.OA.3fo.)  Under  Judicial  Code, 
I  269,  as  amended  by  Act  Feb.  26,  1919,  that 
"on  the  hearing  of  any  appeal,  certiorari,  writ  of 
error  or  motion  for  a  new  trial,  in  any  case, 
civil  or  criminal,  the  court  shall  give  judgment 
after  an  examination  of  the  entire  record  before 
the  court  without  regard  to  technical  errors, 
defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties,' '  it  is  the  duty 
of  the  Circuit  Court  of  Appeals  to  consider 
prejudicial  remarks  of  counsel,  although  no  ex- 
ception was  taken.— August  v.  U.  8.,  428. 
<g=>l056(l)  (U.S.C.CA^Alaska)  Where  no  ex- 
ceptions were  taken  to  the  instructions,  the  ap- 
pellate court  cannot  consider  assignments  of 
error  based  on  portions  of  an  instruction. — ^Vedin 
V.  U.  S.,  534. 

«=>I056(1)  (U.S.O.CJl.Wash.)  The  appeUate 
court  will  not  ordinarily  look  into  any  objec- 
tions to  the  diarge,  unless  exceptions  are  reg- 
ularly saved  to  the  rulings  thereon.— Wells  v« 
U.  S.,  555. 

(D)  Record  and  Prooeedimvs  Not  la  Rec« 

ord. 

«=>I090(8)  (U.S.C.C.A.Mich.)  On  appeal  from 
a  conviction,  criticisms  of  alleged  lack  of  evi- 
dence in  certain  respects,  of  asserted  erroneous 
proceedings  on  trial,  and  of  the  introduction  of 
certain  undisputed  evidence,  cannot  be  consider- 
ed, where  the  record  contains  no  bill  of  excep- 
tions, and  thus  no  evidence. — Stetson  v.  U.  S., 
639. 

^ss>  1 090(11)  (XJ.S.C.CJLMich.)  On  appeal  from 
a  conviction,  criticisms  of  asserted  erroneous 
proceedings  on  trial  cannot  be  considered,  where 
the  record  contains  no  bill  of  exceptions,  and 
thus  no  evidence.— Stetson  v.  U.  S.,  639. 

(SS)  Asstsrvment   of   Brrors  and   Briefs* 

<8b»II29(1)  (U.S.C.C.A.Porto  Rico)  The  Cir- 
cuit Court  of  Appeals,  in  the  exercise  of  its 
discretion,  may  notice  a  plain  error  on  the  face 
of  the  record  in  a  criminal  case,  although  not 
assigned.— Balbas  v.  U.  S.,  229. 

(O)  Re^letr* 

^ss>  1134(3)  (U.S.C.OJI.S.D.)  Where  the  pun- 
ishment imposed  did  not  exceed  that  authorized 
for  one  of  two  offenses,  if  no  error  was  commit- 
ted in  respect  to  such  offense,  the  other  need 
not  be  considered.— ^Heynacher  v.  U.  S.,  273. 
«=>II37(3)  (IJ.S.C.CJl.Wash.)  Where  defend- 
ants requested  a  charge  dealing  with  freedom  of 
speech,  they  cannot  attack  a  charge  thereon  as 
irrelevant ;  the  giving  of  the  same  bdng  invited. 
—Wells  V.  U.  S.,  555. 

«=>  1 144(16)  (D.SX5.C.A.B.I.)  Where  the  evi- 
dence on  whidi  the  jury  returned  verdict  of 
guilty  has  not  been  reported,  the  Circuit  Court 
of  Appeals  must  accept  the  verdict  as  fully  sus- 
tained by  the  evidence,  if  the  allegations  in  the 
indictment  were  sufficient  in  law  to  sustain  it— 
Coldwell  V.  U.  S.,  151. 


Crimlaftl  Xaw 


168  C.  C.  A.  REPORTS 


692 


1144(17)  (U.S.CCA.Micb.)  In  the  absence 
of  evidence  to  the  contrary,  sentence  which  could 
have  been  imposed  on  conviction  under  ei- 
ther count  of  an  indictment  will  be  presumed  to 
have  been  imposed  under  the  valid  count. — Stet- 
son V.  U.  S.,  639. 

«=>l  144(17)  (U.S.C.C.A.Ohio)  Where  there  is 
one  good  count  in  the  indictment,  and  the  evi- 
dence is  sufficient  in  law  to  support  it,  and 
judgment  is  such  as  might  have  been  imposed 
upon  it  alone,  the  presumption  is  that  it  was 
imposed  upon  the  good  count,  supported  by  evi- 
dence, and  will  not  be  reversed,  though  there  are 
bad  counts,  or  counts  unsupported  by  evidence. 
— Galbreath  v.  U.  S.,  598. 
<©=»  1153(6)  (U.S.C.C.A.Ohio)  The  sufficiency  of 
proof  of  loss  of  records  to  warrant  the  admission 
of  secondary  evidence  of  their  contents  is  pri- 
marily addressed  to  the  trial  judge,  whose  find- 
ings should  not  be  disturbed,  unless  plainly 
wrong.—Galbreath  v.  U.  S..  598. 
«=>l  158(1)  (U.S.C.C.A.Wash.)  It  is  for  the  trial 
court  to  say  whether  the  evidence  is  sufficient  to 
carry  case  to  the  jury.— Wells  v.  U.  S.,  555. 
*^=»[\69{1)  (U.S.C.CA.Tex.)  In  a  prosecution 
for  murder  committed  on  land  alleged  to  be 
within  the  exclusive  jurisdiction  of  the  United 
States,  where  the  land  is  described  and  shown 
by  oral  testimony  to  have  been  in  the  exclusive 
possession  of  the  United  States  at  the  time, 
It  was  not  necessary  to  prove  its  title,  and  in- 
troduction of  title  documents  and  deeds  could 
not  have  injured  defendant,  whether  technically 
proven  or  not.— Brown  v.  U.  S.,  258. 
<e=»II69(l)  (U.S.C.C.A.Wash.)  Where  defend- 
ants were  charged  with  conspiring,  in  violation 
of  Criminal  Code,  §  6  (Comp.  St.  §  10170},  to 
hinder,  delay,  and  obstruct  by  force  laws  of  the 
Ignited  States,  including  the  joint  resolution  de- 
claring a  state  of  war  to  exist  with  Germany, 
the  admission  of  a  transcript  of  stenographic 
notes  of  an  interview  with  one  of  the  defendants 
held  harmless;  the  matter  being  fully  covered 
by  other  witnesses.— Wells  v.  U.  S.,  555. 
<©=»  1169(5)  (U.S.C.C.A.Ohio)  In  a  prosecution 
against  the  president  and  director  of  a  bank 
for  making  false  entries  and  misapplication  of 
funds  in  connection  with  loans  to  a  company 
which  became  bankrupt,  the  admission  of  evi- 
dence of  the  contents  of  books  and  records  of 
such  bankrupt  was  not  error,  where  the  court 
charged  there  was  no  presumption  that  defend- 
ants knew  the  contents  of  such  books,  and  that 
evidence  could  be  considered  only  to  the  extent 
it  was  shown  defendants  did  have  knowledge  of 
the  contents. — Galbreath  v.  U.  S.,  598. 
®=»  1169(6)  (U.S.C.C^A.Tex.)  No  harm  was 
done  by  admission  of  government  evidence;  ail 
the  defendants  affected  thereby  having  been  ac- 
quitted.—Bryant  v.  U.  S.,  418. 
®=»M69(7)  (U.S.C.C.A.Tex.)  Admission  of  dec- 
laration of  one  of  defendants  tried  for  con- 
spiracy could  not  have  injured  the  others,  the 
jury  being  charged  to  consider  declarations  of  a 
defendant  only  against  himself  or  codefendants 
who  were  present  and  heard  them,  unless  a 
conspiracy  between  him  and  the  others  was 
found;  and  he  being  acquitted  necessarily  in- 
volving a  finding  that  he  did  not  conspire  with 
the  others.— Bryant  v.  U.  S.,  418. 
<e=»U70(l)  (U.S.C.CA.Wash.)  Where  defend- 
ants were  charged  with  violation  of  Criminal  * 


Code,  S  6  (Comp.  St  1 10170).  for  conspiring  by 
force  to  hinder,  delay,  and  oostruct  the  execu- 
tion of  the  joint  resolution  declaring  a  state  of 
war  to  exist  with  Germany,  etc,  and  a  defend- 
ant was  permitted  to  testi^  fully  concerning  an 
organization  against  militarism  of  which  he  was 
a  member,  heldt  that  the  exclusion  of  what  was 
done  at  local  branches  of  the  organization  re- 
garding conscription  could  not  have  harmed  him 
or  the  other  defendants.— Wells  v.  U.  S^  555. 
<&=>M70i/2(6)  (U.S.C.C.A.OkL)  In  a  criminal 
prosecution  for  using  the  mails  to  defraud,  it 
was  prejudicial  error  to  permit  counsel  for  the 
government,  on  cross-examination  of  defendant, 
to  inquire  as  to  the  property  he  owned  at  the 
time  of  the  alleged  offense  and  at  the  time  of 
trial,  even  though  some  of  such  questions  were 
excluded.--Oulver  ▼.  U.  S.,  275. 
<e=>M77  (U.S.C.CJ^..Tex.)  If  either  count  of 
indictments  for  having  violated  and  having  con- 
spired to  violate  the  Harrison  Narcotic  Act 
(Comp.  St  K  6287g-6287q)  was  established, 
defendants  have  no  just  complaint;  the  sen- 
tence imposed  having  been  within  the  miTlmum 
prescrilH'd  for  the  offense  charged  in  either 
count— Melanson  y.  U.  S.,  129. 

(H)     Determtnatton     and     IHspositlom     of 

Cause. 

<$=»  1186(1)  (U.S.O.C.A.N.T.)  In  a  prosecution 
of  two  defendants  for  conspiracy  to  defraud  the 
United  States,  where  on  his  writ  of  error  there 
must  be  a  reversal  of  the  conviction  of  one  de- 
fendant for  the  improper  admission  of  evidence 
against  him,  there  must  also  be  a  reversal  of  the 
conviction  of  the  other.— Feder  v.  U.  S.,  644. 
«=>II86(4)  (U.S.C.C.A.Mich.£Objection  to  in- 
dictment  for  violating  the  Harrison  Narcotic 
Drug  Act  (Comp.  St  %  6287g  et  seq.),  in  that  it 
did  not  negative  the  exception  of  section  6 
(Comp.  St  $  62870*  relative  to  the  dispensing 
of  preparations  and  remedies  not  containing 
more  than  a  quarter  of  a  grain  of  morphine, 
held  technical,  unsubstantial^  and  unprejudicial, 
and  within  the  terms  of  Comp.  St  f  1691,  and 
Judicial  Code,  f  269  (Comp.  St.  §  1246),  as 
amended  February  26,  1919.— Stetson  ▼.  U.  S^ 
639. 

<e=»ll86(4)  (U.S.C.CA.Tex.)  In  view  of  Rev. 
St  §  1025  (Comp.  St.  §  1691),  imperfections  in 
indictment  lor  violating  the  Harrison  Narcotic 
Act  (Comp.  St  «§  ^879-6287q)^  in  that  it  did 
not  aver  that  cocaine  is  a  derivative  of  coca 
leaves,  and  that  morphine  or  heroin  are  salts 
or  derivatives  of  opium,  held  harmless  imper- 
fections, carrying  no  consequences. — Melanson 
▼.  U.  S.,  129. 

<@=>  1186(4)  (U.S.C.O.A.Tex.)  Any  imperfection 
in  indictment  as  to  definiteness  of  averment  of 
time  of  commission  of  offense  is  cured  by  Rev. 
St.  §  1025  (Comp.  St  §  1691).— Bryant  ▼.  U.  S., 
418. 

XVn.  PimTSHBCENT  ANB  PBEVEK- 
TION  OF  CBIBIi:. 

<&»I2I3  (U.S.C.C.A.Tex.)  Grievance,  on  which 
is  bottomed  complaint  that  infliction  of  sat- 
tence  of  life  imprisonment  for  a  morder  com- 
mitted while  defendant  was  in  an  abnormal 
mental  condition  is  a  cruel  and  unnsnal  pun- 
ishment,  in  violation  of  the  Constitution,  is  not 
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-with  the  sentence,  but  with  the  verdict  of  first 
degree  morder.—Myres  v.  U.  S.,  125. 

CROPS. 

See  Damages,  ^s»23. 

CUSTOMS  AND  USAGES. 

See  Costs,  e=»2L  251;  Eridence,  <e=:»543;  Sales, 
<8=>202,  2ia%. 

€==>I2(1)  (U.S.C.C.AJ^.rk.)  In  suit  on  an  im- 
plied contract,  a  local  custom  cannot  be  given 
controlling  force,  unless  shown  to  have  been 
known  to  and  contemplated  by  the  parties  at 
the  time  the  services  were  rendered.— Coco- 
Oola  Co.  T.  Moore,  34. 

CUSTOMS  DUTIES. 

See  Animals,  ^C3»35. 

Vn.   VIOLATIONS   OF   CUSTOMS 

LAWS. 


INDBX-DIOBST  DismisMa  and  Konsult 

In  DeoJMg.  A  AmJMg.  Kej-No.Serles  A  Indexes  t«e  snaie  topic  nnd  KSY-MUMBXB 

dae  caution,  and  looked  and  listened  for  ap* 
proaching  trains;  a  presumption  which  is  dis- 
putable and  must  yield  to  convincing  evidence. 
—Robbins  v.  Pennsylvania  Co.,  621. 

DECLARATION  OF  WAR. 

See  Conspiracy,  ^=s>M, 

DECOY. 

See  Criminal  Lew,  «b>37. 

DEEDS. 

See  Acknowledgment,  ^C3»52;  Covenants,  ^=s> 
2;  Equity,  e=»262;  Estoppel,  <8=»27.  37;  In- 
dians, ^=>15;  Mortgages;  Reformation  of  In- 
struments, ^B»16,  20;  Vendor  and  Purchaser, 
<©=»242. 

IV.   FLEADIKO   AND   EVIDEKCE. 

<©=»208a)  (U.S.C.C.A.Tex.)  In  suit  by  a  re- 
ceiver  for  an  oil  company  and  a  lumber  com- 
pany against  another  lumber  company  for  the 
timber  on  certain  lands,  evidence  consisting  of 
the  fact  of  payment,  of  the  signing  of  the  deed, 
of  the  fact  of  acknowledgment,  and  the  duty  and 
obligation  under  which  the  grantor  was  at  the 
time  to  hold  the  deed  for  the  plaintiff  lumber 
company,  held  sufficient  to  support  finding  of 
delivery.— Keith  Lumber  Co.  v.  Houston  Oil  Co. 
of  Texas,  213. 

DEPOSITIONS. 

See  Witnesses,  <&ss>255. 

DEPOSITS  IN  COURT. 

«=»M  (U.S.C.CJl.Va.)  Where  an  intervener 
recovers  a  part  of  a  fund  in  court,  also  claimed 
by  the  United  States,  the  clerk's  poundage  on 
the  part  so  recovered  is  propeny  deducted 
therefrom.--Leary  v.  U.  S.,  330. 

DESCENT  AND  DISTRIBUTION. 

S6e  Equity,  «s»262;  Indians,  <8=9l6. 

DETECTIVES. 

See  Criminal  Law,  ^=»37. 

DISCHARGE. 

See  Bankniptcy,  <8=>404,  413,  415,  418. 

DISCLAIMER. 

See  Trade-Marks  and  Trade-Names,  ^=>45. 

DISLOYALTY. 

See  Army  and  Navy,  ^=»40;  Conspiracy,  ^=> 
45;  Criminal  Law,  «=»371;  War,  <8=5>4. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <e=:»373,  397,  684;  Bank- 
ruptcy, <e=»391;  Courts,  <g=>31(),  405;  Plead- 
ing, ^=:>218;  Trade-Marks  and  Trade -Names, 
«=»93;  Trial,  <S=»11. 


ISO  (IT.S.C.C.A.Tex.)  On  information  by  the 
United  States  against  a  cattle  company  for  for- 
feiture of  catde  for  unlawful  importation, 
wherein  individuals  intervened  and  claimed  the 
cattle  or  their  value,  judgment  that  the  in- 
terveners recover  from  the  cattle  company  pos- 
session of  the  cattle,  and,  if  they  were  not  de- 
livered, recover  a  sum  per  head,  the  value  as 
assessed  for  each  head  not  delivered,  held  prop- 
er.—Morris  Land  &  Cattle  Co.  v.  Kilpatrick, 
134. 

DAMAGES. 

See  Carriers,  <@=>134:  Collision,  ^=>130; 
Courts,  ^=:»405;  Drams,  ^s»49;  Evidence, 
^=^96;  Tenancy  in  Common,  ^=»56, 

m.  GRoinn>8  ahd  subjects  of 

COMPENSATORY  DAMAGES. 

(A)  Direct  or  Remote,  Contlnirent,  or 
Prospective,  Consequences  or  Losses. 

^=>23  (U.S.C.C.A.Ark.)  In  an  action  for 
breach  of  a  written  contract  by  defendant  to 
drill  an  artesian  well  and  install  a  pump  there- 
in for  irrigation  purposes,  damage  to  a  rice 
crop  on  land  which  the  well  was  intended  to 
irrigate,  based  upon  Uie  difference  between  the 
rice  crop  actually  raised  and  a  rice  crop  raised 
on  any  adjoining  land,  resulting  from  failure 
to  perform  the  contract,  Jield  not  recoverable 
as  special  damages,  in  the  absence  of  any  pro- 
vision in  the  contract  indicating  that  such  dam- 
ages were  contemplated  by  the  parties.— Steb- 
bins  y.  Selig,  314. 

DEATH. 

See  Carriers,  ^=:»347;  Commerce,  ^=>27;  In- 
dians, ^=»15,  16;  Insurance,  ^=:>453,  455, 
456;  Master  and  Servant,  ^=>111,  278;  Neg- 
ligence, <8=>23;  Pleading,  «=»218;  Railroads, 
«»344,  350. 

n.   ACTIONS  FOR  CAUSING  DEATH. 

(D)    Plendluir  and   Evidence. 

«=>58a)  (IT.S.C.C.A.Ohio)  The  law  presumes 
that  one  killed  on  a  railroad  crossing  followed 
the  instinct  of  self-preservation,  and  exercised 
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DISORDERLY  HOUSL 

Se«  Aliens,  ^s:»64. 

DISTRICT  AND  PROSECUTING 
AnORNEYS. 

See  Oriminal  Law,  ^s»721% ;   Indictment  and 
Information,  ^=»52. 

«=»3(4)  (U.S.O.O.A.Mont)  Under  Bev.  St  i 
863  (Oomp.  St.  f  538),  giying  the  Attorney  Gen- 
eral power  to  employ,  in  the  name  of  the  United 
States,  attorneys  to  assist  the  district  attorney 
in  the  discharge  of  his  duties,  an  information 
is  not 'open  to  attack  because  Terified  by  an 
assistant  United  States  district  attorney,  for 
such  assistants  come  within  the  general  rule 
that  an  assistant  duly  appointed  to  prosecute 
is  clothed  with  all  of  the  powers  and  privileges 
of  the  prosecuting  attorney.— Brown  ▼.  U.  S., 
653. 

DISTRICT  OF  COLUMBIA. 

See  Conspiracy,  ^==>28;  Criminal  Law,  ^=9242. 

^=»4  (U.&C.CJI.N.Y.)  The  Criminal  Code  is 
a  general  act,  and  is  coextensive  with  federal 
jurisdiction,  unless  otherwise  specifically  di- 
rected, and  applies  to  the  District  of  Colum- 
bia.—JSasterday  y.  McCarthy,  45. 

DOCKS. 

See  Wharves. 

DOMICILE. 

See  Army  and  Navy,  ^=»20. 

DRAFT. 

See  Army  and  Navy,  ^ss>20;  Conmiracy,    _ 
28,  46.  47;  Criminal  Law,  «=»97,  371,  406, 
450,  723,  814,  822,  1170j]Habeas  Corpus, 
16;  Perjury,  «=>9,  19;  War,  <S==>4. 

DRAINS. 

See  Principal  and  Surety,  ^S9l62. 

I.  ESTABUSHMENT  AHB  HAIlf- 
TENaNCE. 

«=»49  (U.S.C.C.A.Mi88.)  Under  Code  Miss. 
1906,  §  387,  regulating  handling  of  money  by 
swamp  land  district  commissioners,  the  commin- 
sioners  may  sue  contractor's  surety  in  their 
own  name. — Equitable  Surety  Co.  v.  Board  of 
Com'rs  of  Muddy  Bottom  Swamp  Land  Dist. 
No.  1,  Tippah  County,  Miss.,  119. 

In  action  on  swamp  land  district  contractor's 
bond,  actual  loss  suffered  from  having  to  relet 
work  may  be  recovered,  including  sums  not 
yet  due  under  the  new  contract. — ^l£ 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Conspiracy,  ^=>48;  Criminal  Law,  «=»371; 
Poisons,   C=^,  9. 


.  DRUNKARDS. 

Sm  Homicide,  «S922,  28. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  ^=»307. 

EASEMENTS. 

See  Waters  and  Water  Courses, 


EJECTMENT.    

I.  RIGHT  OF  AOTIOir  AHB  DEFEH8ES. 

«=>9(3)  (U.S.C.C.AJtfo.)  It  is  the  settled  lav 
of  Missouri  tliat  in  an  action  of  ejectmeBt 
plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  ad- 
versary's title.— -McGrew  v.  Byrd,  19d. 
«=»13  (U.S.CC.AJdo.)  In  tiie  federal  ooorts 
one  cannot  recover  land  in  an  action  of  eject- 
ment on  an  equitable  title  ooily. — ^McGrew  v. 
Byrd,  278. 

rV,  TRIAIi,     JUDOMOfT»_  EHFOBCE* 
MEHT  OF  JUDOMEXT,  AKD 


«=»109  (U.S.C.C.AJ^o.)  Where  by  the  laws  eC 
the  state  a  patent  of  land  to  a  deceased  person 
is  absolutely  void,  and  there  was  substantial 
evidence  that  the  patentee  under  whom  plain- 
tiff claimed  was  dead  when  the  patent  issued, 
it  was  error  to  direct  a  verdict  lor 
McGrew  v.  Byrd,  196. 

ELKINS  ACT. 

^ee  Carriers,  ^=>38. 

EMINENT  DOMAIN. 

n.  COMFEKSATIOH. 


(O)  1 

^=s>l22  (U.S.C.CJLN.M.)  "Just  compensatfoa" 
rests  on  equitaUe  principles,  and  it  means  sub- 
stantially that  the  owner  should  be  put  in  as 
good  position  pecuniarily  as  he  would  have  liadt 
it  his  property  had  not  been  taken. — U.  S.  v. 
Rogers,  437. 

^=»I48  (U.S.C.CJl.N3f.)  An    award    for    land 
taken  under  Reclamation  Act  June  17,   1902, 
(Comp.  St.  f§  4700-4708),  three  years  before 
condemnation  proceedings  were  instituted  un- 
der section  7  of  the  act  (section  4706),  hM 
to  properly  include  an  amount  equal  to  inter- 
est at  the  legal  rate  of  the  state  until  time  of 
pasrment  on  the  value  of  the  land  fixed  by  com- 
missioners as  of  the  date  of  the  taldng,  not  for 
interest  as  such,  but  as  an  element  of  the  just 
compensation  to  which  the  owner  is  entitled  un- 
der the  Constitution.— U.  S.  v.  Rogers,  437. 
<e=:»l48  (U.S.C.Cj1.N.M.)  That  a  landowner  did 
not  institute   proceedings  to  recover  compeu- 
sation   for   land   appropriated    by    the    United 
States  for  public  use  does  not  debar  him  of  the 
right  to  interest  from  the  date  of  taking,  as 
part  of  the  compensatJon,  since  the  permanoi- 
cy  of  the  occupation  is  not  always  disclosed,  or 
not  even  finally  determined.— U.   S.   v.  High- 
smith,  441. 
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ESTOPPEL 


Estoppel 


EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Serrant,  4s»2<H,  228. 

EQUITY. 

See  Appeal  and  Error,  «=s>1009;  Bankruptcy, 
<©=»181.  293;  CharitieB,  <©=»18:  Courts,  «=> 
310,  336;  Ejectment,  «=s>13;  Estoppel,  ^=> 
93;  Injunction;  Parties,  ^=»15;  Partition; 
Reformation  of  Instruments;  Trial,  ^=»11. 

Z.  JUBISDIOTIOir,  PRINCIPLES,  AMD 

MAXIMS. 

(O)  Prtnel]il«n  and  Maxims  of  Bqatty. 

C=s>66  (n.S.G.CJk.Iia.)  One  is  not  entitled  to 
the  aid  of  a  court  of  equity  for  the  enforce- 
ment of  any  right  he  may  have,  unless  he  is 
ready  and  wiUing  to  do  equity.— Louisiana  Ag- 
ricultural Corporation  y.  Pelican  Oil  Befining 
Co.,  168. 

HI.  PARTIES  AND  PROCESS. 

^=s>l03  (U.S.C.C.A.Pa.)  A  decree  in  equity  may 
not  be  made,  in  the  absence  of  a  party  whose 
rights  must  necessarily  be  affected.— Himes  y. 
Schmehl,  28L 

«=»I05  (U.S.C.C.A.Pa.)  The  rule  that,  where 
the  contract  is  joint,  so  also  is  the  remedy,  like- 
wise preyails  in  equity.— Himes  y.  Sdimehl, 
281. 

IV.  PliEADING. 


(K)   Dei 


•    Bhceeptloan, 


d    Mottoan. 


^=»262  (U.S.C.CJLOkl.)  Where  a  grantor  is 
entitled  to  haye  a  deed  conyeying  a  tract  of 
land  reformed,  because  of  mutual  mistakes 
and  misrepresentations  by  the  grantee,  so  as 
to  conyey  only  a  one-half  interest,  a  cross-bill 
in  a  suit  to  quiet  the  title  by  subsequent  gran- 
tees, who  were  also  grantees  from  the  alleged 
husband  of  grantor's  daughter,  alleging  tnat 
the  daughter  was  not  legally  married,  so  that 
the  grantor  inherited  the  entire  interest,  rais- 
ed an  issue  of  fact,  and  it  was  error  to  giye 
judgment  against  him  on  the  pleadings.- Bar- 
nett  y.  Kunkle,  88. 

In  a  suit  to  quiet  title,  where  the  defendants 
filed  a  cross-bill  to  reform  a  deed,  answers  to 
the  cross-bin,  alleging  plaintiffs  to  be  bona 
fide  purchasers,  allege  an  affirmatiye  defense, 
which  must  be  preyed,  and  do  not  entitle  plain- 
tiffs to  judgment  on  the  pleadings.— Id. 

EQUITY  RULES. 

See  Court  Rules  Cited. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESPIONAGE  ACT. 

See  Army  and  Navy,  ^=>40;  Criminal  Law,  ^=» 
869,  871,  683,  829;  Indictment  and  Informa- 
tion, «=»125,  140,  150;  War,  <^=>4. 

ESTATES. 

See  Perpetuities;  Tenancy  in  Common. 


See  Criminal  Law,  ^=»37;  Principal  and  Sure* 
ty,  «=s>151;  Sales,  «=s»88. 

I.  BT  RECORD. 

«s»3a)  (U.S.C.C.A.Tex.)  Excerpts  fr<Mn  a 
pleading  introduced  by  defendants  in  an  equity 
suit  are  to  be  taken  as  eyidence  of  the  efforts 
of  the  several  parties  to  procure  advantage 
over  their  adversaries,  rather  than  as  matter  In 
^toppel,  or  as  declarations  against  interest,  to 
be  taken  advantage  of  by  one  not  a  party  to  the 
suit— Keith  Lumber  Co.  v.  Houston  Oil  Ca 
of  Texas,  213. 

II.  BT  DEED. 

(A)    Creatlom   and    Operation   la    GteaeraL 

«=s>27(l>  (U.S.C.C.A.Utah)  A  coal  land  entry- 
man,  who  conveyed  the  same  for  a  valuable 
consideration  after  filing  his  dedaratory  state- 
ment, but  before  completing  his  entry,  and 
who  on  receiving  the  patent  delivered  it  to 
his  grantee,  is  estopped  to  deny  the  validity 
of  Ms  conveyance,  and  a  subsequent  grantee 
from  him  with  notice  is  equally  estopped. — 
Ketchum  v.  Pleasant  Valley  Coal  Co.,  358. 


(B)  Bntatee 


d  Rlirlitn  8abne«nentl7 
quired. 


^=»37  (U.S.C.C.A.Tex.)  A  deed  using  the  words 
"grant,  sell,  and  convey,"  not  "quitclaim,"  and 
conveying  property  by  specific  description,  not 
merely  the  ''interest '  owned  by  the  grantor, 
was  effective  to  pass  an  after-acquired  title. — 
Keith  Lumber  Co.  v.  Houston  Oil  Co.  of  Tex- 
as, 213. 

<8=>47  (U.S.C.CJL.Utah)  A  patent  for  coal 
land,  issued  to  an  entryman  who  has  previous- 
ly conveyed  his  right  in  the  land,  inures  to  the 
benefit  of  his  grantee,  under  Comp.  Laws  Utah 
1907,  i  1979.'-%etchum  v.  Pleasant  Valley  Coal 
Co.,  858. 

m.  EQUITABI.E  ESTOPPEIi. 
(B)  Oroaads  of  Botoppol. 

«=»68(4)  (U.S.C.C.A.Ohio)  Where  defendant's 
tender  was  open  to  be  interpreted  as  a  cancella- 
tion of  the  patent  license  contract,  and  in  pre- 
ceding litigation  complainant's  assignee  did  so 
interpret  the  tender,  and  acted  under  that  in- 
terpretation until  selling  his  interest  to  com- 
plainant, held,  that  defendant  was  estopped 
irom  claiming  its  tender  should  have  been  con- 
strued as  a  rescission. — Miami  Cycle  &  Mfg. 
Co.  v.  Allen,  540. 

Where,  on  first  trial,  decree  was  rendered  for 
complainant  for  royalties  due  under  an  exclu- 
sive patent  license  contract,  on  the  theory  that 
there  had  been  a  mutual  cancellation,  and  that 
theory  was  urged  by  defendant  on  motion  for 
rehearing  on  appeal  from  first  decree,  held,  in 
view  of  subsequent  surrender  by  assignee  of 
original  complainant  of  right  to  recover  dam- 
ages and  profits  from  infringement  by  others, 
defendant  cannot  question  the  acceptance  of  the 
offer. — Id. 

€=>72  (U.S.C.CJl.La.)  Where  one  of  the  par- 
ties to  a  sale  has  been  misled  to  his  disad- 
vantage by  the  conduct  of  the  other,  based  on 
mistake,  when  he  had  a  right  to  assume  the 
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other  was  acting  with  full  knowledge  of  the 
facts,  and  it  being  impossible  for  the  parties 
to  be  restored  to  their  original  condition,  the 
party  who  has  suffered  by  the  mistake  wUl  be 
protected.— Brooks-Scanlon  Co.  v.  Illinois 
Cent.  R.  Co.,  319. 

<@=»88(2)  (U.S.O.CJk.Alaska)  That  a  director  of 
a  national  bank  signed  his  name  to  reports  to 
the  Comptroller  of  the  Currency,  representing 
branches  maintained  by  the  bank  to  be  separate 
institutions,  held,  as  the  bank  knew  all  the  facts 
in  relation  thereto,  and  did  not  act  to  its  det- 
riment in  reliance  on  the  reports,  not  to  estop 
the  director  from  asserting,  in  a  suit  by  the 
bank  to  recover  against  him  because  of  exces- 
sive loans  to  a  branch,  that  such  branches  were 
part  of  the  bank  itself.— First  Nat  Bank  of 
Fairbanks  v.  Noyes.  543. 

<e=:»93(8)  (U.S.C.oXutah)  Possession  of  land 
by  a  grantee  for  more  than  20  years,  during 
which  time  it  expended  lar^e  sums  in  improve- 
ments, is  a  bar  to  a  suit  m  equity  to  recover 
the  land  by  adverse  claimants,  who  had  knowl- 
edge of  such  possession  and  use.— Ketchum  y. 
Pleasant  Valley  Coal  Co.,  358, 

EVIDENCE. 

See  Criminal  Law,  <e=:»304-563;  New  Trial,  <©=» 

72 ;   Pleading,  <©=»34,  236 ;   Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  ^=>673- 

683. 

n.   PRESUMPTIONS. 

<@=s>69  (U.S.C.C.A.Ark.)  Under  a  rule  of  a  cot- 
ton exchange  requiring  a' seller  to  deliver  to  the 
buyer  a  signed  sellers  slip  and  to  furnish  a 
corresponding  buyer's  slip,  which  shall  be  sign- 
ed and  returned  by  the  buyer^  the  introduction 
in  evidence  of  one  of  such  slips  raises  a  legal 
presumption  that  the  corresponding  slip  in  the 
same  terms  was  also  executed.— Thorn  v. 
Browne,  469. 

m.   BUBDEir  OF  PROOF. 

«=»96(2)  (U.S.C.CJ^..Va.)  A  railroad  contractor, 
sued  by  subcontractors,  held  to  have  the  bur- 
den of  proving  as  an  affirmative  defense  that 
damage  for  which  it  paid  a  judgment  to  a  land- 
owner was  caused  by  unskillful ness  or  negli- 
gence of  plaintiffs,  for  which  they  contracted 
to  be  responsible. — Rinehart  &  Dennis  Co.  v. 
ChUdress  &  Taylor,  249. 

IV.  RELEVANOT,  MATERIAI^ITT,  AND 
COMPETENCT  IN  GENERAL. 

(C)  Similar  Fact*  and  Transactions. 

<©=»I42(5)  (U.S.C.CA.Ark.)  In  an  action  by  at- 
torneys for  compensation  for  services  render- 
ed defendant  company  in  its  suit  to  restrain 
unfair  com-petition,  defendant's  evidence  as 
to  compensation  which  it  had  paid  attorneys  in 
other  actions  was  properly  ruled  out,  as  open- 
ing the  door  to  the  admission  of  collateral  is- 
sues, and  also  as  possibly  based  on  specific 
contracts.— Coco-Cola  Co.  v.  Moore,  34. 


VII.  ADMISSIONS. 

(O)  By '  Avents  or  Other   Reprea«mtatlV' 

«=5>244(12)  (U.  S.  O.  O.  A.  Tex.)  Statement  of 
president  of  bank,  to  one  to  whom  its  certifi- 
cate of  deposit  had  been  issued  by  its  prior 
president  in  payment  of  his  individuid  debt,  that 
its  books  showed  the  deposit  called  for  thereby, 
is  not  inadmissible  against  it,  in  the  absence  of 
injury  therefrom  raising  an  estoppel;  it  amount- 
ing to  an  admission  that  past  transactions  bad 
occurred  and  had  been  evidenced  by  the  bank's 
books.— First  Nat  Bank  of  Sweetwater,  Tex^  v. 
Rust,  24L 


VIII.  DECUkRATIONS. 
(A)  Nature,  Form,  and  lacldente  im 


«=»272  (U.S.C.C.A.Tex.)  Excerpts  from  a 
pleading  introduced  by  defendant  in  an  Muity 
suit  are  to  be  taken  as  evidence  of  the  efforts 
of  the  several  parties  to  procure  advantage  of 
their  adversaries,  rather  than  as  declarationf 
against  interest.— Keith  Lumber  Co.  v.  Houston 
Oil  Co.  of  Texas,  213. 

X.  DOGUMSNTART  EVIDENCE. 

(A)  Pabllo   or    Ofllclal    Acts.    Proeee41ms*» 
Records,  and  Certlfleates. 

«=»332(1)  (U.S.C.CA.Va.)  The  record  on  ap- 
peal in  an  action  in  a  state  court,  including  evi- 
dence, held  not  admissible, in  an  action  in  a  fed- 
eral court  between  two  of  the  defendants,  ia 
which  the  issues  were  not  the  same. — ^Rinehart 
&  Dennis  Co.  v.  Childress  &  Taylor,  249. 

(D)     Bzempltllcattons,     Transcrlpta,     and 
Certified  Copies. 

<$=s>342  (U.S.C.C.A.MO.)  Under  Miaaouri  stat- 
utes relating  to  sale  of  swamp  lands  by  a  coun- 
ty, providing  for  issuance  in  triplicate  of  cer- 
tificate of  purchase  by  the  register,  one  to  be 
filed  by  him,  that  on  presentation  of  a  copy  to 
the  recover  and  payment  he  should  issue  a  re- 
ceipt, on  which  patent  should  be  issued  by  the 
county  court,  a  certified  copy  of  a  record  of  a 
certificate  from  the  books  of  the  register  is 
not  admissible  to  prove  title  in  the  purchas- 
er; there  being  no  provision  for  such  record, 
nor  anthori^  to  convey  title,  except  on  the 
receiver's  receipt— McGrew  v.  Byrd,  196. 

Xn.   OPINION  EVIDENCE. 

(A)  Conelnstons  and  Opinions  of  'Witness- 
es In  General. 

^=»487  (U.S.C.CJkwArk.)  The  ofllcers  of  a  cor- 
poration which  employed  attorneys  to  conduct 
a  suit  to  restrain  unfair  trade  competition 
were  not  qualified  as  laymen  to  express  an 
opinion  as  to  the  reasonable  value  of  the  serv- 
ices of  counsel,  for  such  evidence  can  be  jiven 
only  by  members  of  the  bar. — Coco-Cola  Co.  v. 
Moore,  34. 

(Q  Oom^otencx  of  Experts. 

^ss>543(2)  (IJ.S.C.CJLArk.)  An  opinion  as  to 
the  reasonable  value  of  the  services  of  counsel 
can  be  given  only  by  members  of  the  bar.— 
Coco-Cola  Co.  V.  Moore,  34. 

In  an  action  by  attorneys  to  recover  for  pro- 
fessional services  rendered  defendant  company 
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Id  condactini  a  rait  to  reatrain  tinlalr  trade 
cofflpetitioo,  eridence  of  attomeys  who  had  not 
had  experience  in  trade-mark  or  unfair  con)' 
petEtioD  c&aet  waa  admlaaible  on  behalf  of 
plaintiff  attorneTS.— Id. 

In  an  action  by  attomeya  for  aerrtcea 
dered  defendant  company  in  suit  to  rea. 
unfair  trade  competition  by  another  firm,  tea- 
timony  of  thrte  lawyera,  ezperta  in  the  field 
of  trade-mark  and  unfair  competition,  a—* 
poBsessed  of  large  experience  in  courts  whi  _ 
Bucb  litigation  ia  carried  on,  waa  admlaaible 
on  bebalf  of  defendant  company,  tbough  the 
attorneys  knew  nothing  about  the  cuatomarj 
fees  charged  at  the  local  bar  of  the  email  city 
where  the  case  was  tried.— Id. 

(P)   BSeot  of  Opinion  BrldCBOe. 

«=>572  (U.8.C.0AArk.}  In  an  action  by  at- 
torney a  to  recover  for  profeaalonal  aervicea 
rendered  defendant  company  in  conductiiig  a, 
anit  to  restrain  unfair  trade  competition,  evi- 
dence of  attorneys  who  bad  not  bad  experi- 
ence in  trade-mark  or  unfair  competition  cases 
was  admiaaibte  on  behalf  of  plaintifE  attorneys; 
objection  that  aucb  witnesses  were  not  quali- 
fied going  to  the  weight,  and  not  the  admiasi- 
bility,  of  the  evidence. — Coco-Cola  Go.  t. 
Moore,  34. 

EXCEPTIONS.  BILL  OF. 

See  Criminal  Law,  ^91090. 


^36{1)  (U.S.C.C.A.Canal  Zone)  The  provialon 
of  Panama  Canal  Act  Aug.  24.  1912,  that  tba 
appellate  jurisdiction  of  the  Circuit  Court  of 
Appeals  on  appeals  from  the  District  Court  of 
the  Canal  Zone  may  be  exercised  in  the  same 
manner,  oa  nearly  aa  practicable,  aa  in  review- 
ing judgments  of  the  District  Courts  of  (he 
United  StQtea,  shows  that  the  earlier  provision 
of  the  same  aectioo.  that  existing  laws  of  the 
Canal  Zone  should  be  applicable  to  practice  in 
new  court  a,  waa  not  intended  to  mphe  applica- 
ble to  appeala  to  the  Circuit  Court  of  Appeals 
Code  Civ.  I'roc.  Canal  Zone,  |  136,  requiring 
bills  of  exception  for  review  by  the  Supreme 
Court  of  tbe  Canal  Zone  to  be  presented  to 
trial  court  within  10  dafs.— Panama  R.  Co.  t. 
Curran,  114. 

EXCHANGE  OF  PROPERTY. 

See  CorporstioDH,  ^=€42. 


EXCHANGES. 


EXEMPTIONS. 

See  Array  and  Navy,  ^>2I);  Criminal  Law,  ^9 
07,  400;  Habeas  Corpua,  e=3l6;  Perjury, 
c8=>19. 

FACTORS. 

See  Brokers. 


FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Mester  and  Serrant,  «=3204,  22S. 

FEDERAL  OPERATION  OF  RAIL- 
ROADS. 

See  Beilroade,  .ssS^. 

FEDERAL  SAFETY  APPLIANCE  ACT. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  ^3l8S. 

FINES. 

See  Sales,  ^3484. 

FIRES. 

See  Appeal  and  Error,  ^3719,  1048:  Carriera, 
«=>2S,  132,  134,  136. 

F.  0.  B. 

See  Salea,  «=>TB,  82,  87. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^9040. 

FORFEITURES. 

See  Animals.  ^=35;  Appearance.  «=320;  <^b- 
toma  and  tlaagea,  «=>130;  Internal  He  venue, 
4^>42;  Klinea  and  Mlnerala,  9=79;  Seamen, 
«=>21;  Waters  and  Water  Couraea,   ^=>3S. 

FORGERY. 

Notea,  «s434;  C 

FOR  VALUE  RECEIVED. 

See  Guaranty,  ^»25. 

FRAUD. 

See  Aliens,  «=>23,  32; 
ruptcy,  ^=165,  407, 
ing,  .^=259,  257;  i 
46;  Courts,  4=3204 
402.  424.  673,  829, 
uity,  ^3262;  Fraudi 
and  loformation,  ^ 
Principal  and   Suret; 

FRAUDS.  STATUTE  OF. 


.      .15(3)  (D.S.C.C.A.Ark.)  Under   Cotton   Fu- 
tures  Act   Aug.    11,    1916,   g   4    (Comp.    St.   t 

d),  providing  that  "each  contract  at  sale  of 

in  for  future  delivery  •  •  •  shall  be  in 
writing  plainly  stating,  or  evidenced  by  written 
memorondum  showing,  the  terms  of  such  con- 
tract,   •    •    •    and  shall  be  signed  by  the  par- 


Frftiids,  8tat«t«  of 
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ty  to  be  diarged,  or  by  bi«  agent  in  his  bekalf," 
a  broker's  seller's  slip  or  buyer's  slip,  duly 
signed  ''by  the  party  to  be  charged"  in  accord- 
ance with  the  rules  of  the  exchange,  is  suffi- 
cient to  prove  a  valid  sale  or  purchase,  and  it 
is  not  essential  that  the  contract  be  signed  by 
both  parties,  or  tliat  both  the  seller's  and  buy- 
er's slips  shall  be  introduced  in  evidence.-- 
Thorn  v.  Browne.  469. 

€=s>  116(9)  (U.S.C.C.A.Ark.)  Where  contracts 
for  purchase  and  sale  of  cotton  futures  are 
made  between  brokers  on  an  exchange,  where 
brokers  only  can  make  such  contracts,  Ck>tton 
Futures  Act  Aug.  11,  1916,  |  4  (Comp.  St  i 
6309d),  does  not  require  that  the  contracts 
should  show  the  names  of  the  principals  for 
whom  they  act— Thorn  v.  Browne,  469. 

FRAUDULENT  CONVEYANCES. 

See  Corporations,  ^s>228. 

FUTURES. 

See  Brokers,  ^s»85;  Frauds,  Statute  of,  ^^ 
115,  116. 

GAMING. 

See  Frauds,  Statute  of,  ^=»116,  116w 

GAS. 

See  Bankruptcy,  ^=>43;  Corporations,  ^=»686, 
590;  Courts,  «s>312;  Mines  and  Minerals, 
«=>79. 

GERMANY. 

See  Conspiracy,  ^=»34;  Criminal  Law,  «s>304. 

GIFTS. 

See  Charittea,  «=»37,  38;  Perpetuittes,  ^»4. 

GOVERNMENT  OPERATION  OF 
RAILROADS. 

See  Railroads,  ^s»5^. 

GUARANTY. 

See  Bankruptcy,  <J=>328,  33:1,  845:  Carriers, 
^=»56;    Corporations,    4=»^18;    Mortgages, 
»25. 


I.  BEQiriSITES   AHD   VAUDTTT. 

(3)  (U.S.C.C.A.S.D.)  The  words  "for 
value  received/'  in  an  indorsement  of  guaranty, 
affirmatively  express  a  consideration,  which 
casts  upon  the  guarantor  the  burden  of  proving 
that  tliere  was  none,  and  a  mere  demal  that 
anything  was  paid  him  does  not  discharge  it. — 
International  Harvester  Co.  of  America  v.  Pat- 
terson, 451. 

HABEAS  CORPUS. 

See  Aliens,  ^=»54. 

I.   NATURE  AKD  GROUNDS  OF 
REMEDY. 

^=s>\S  rU.S.C.CA.Mont.)  Ignorance  of  the  law 
and  the  facts  on  the  part  of  a  noudeclarant 


alien,  who  did  not  prove  affirmativefy  before 
his  local  draft  board  the  facts  bringing  him 
within  the  dass  exempted  from  Selective  Serv- 
ice Act  May  18,  1917  (Comp.  St.  19ia  K 
2044a-2044h),  so  that  he  has  been  arrested  as 
a  military  deserter,  is  no  ground  for  habeas 
corpus;  the  alien*s  failure  to  avail  himself  ot 
the  remedies  of  the  act  and  the  rules  preclud- 
ing such  relief,  for  only  on  showing  of  denial 
of  fair  hearing  or  abuse  of  discretion  in  the 
local  or  district  draft  board  may  resort  be 
had  to  the  courts.— Napore  v.  Bowe,  178. 
^=s>25(l)  (U.S.C.CJLCaL)  A  Chinese  person 
ordered  deported  is  not  entitled  to  discharge  on 
habeas  corpus,  because  she  was  denied  the  right 
of  counsel  at  her  preliminary  hearing,  where 
after  examination  a  second  warrant  was  issued, 
and  she  was  notified  in  the  presence  of  her 
counsel  of  a  right  to  counsel,  luid  at  that  time, 
without  objection  by  counsd  then  repreienting 
her,  the  former  examination  was  Introduced  in 
evidence  as  a  part  of  the  record  in  the  proceed- 
ings under  the  second  warrant.— Jong  Back 
Sing  V.  White,  466. 

A  Chinese  person  ordered  deported  by  the 
immigration  authorities  was  not  denied  a  fair 
hearing,  so  as  to  be  entitled  to  disdiarge  on 
habeas  corpus,  because  the  immigration  authori- 
ties admitted  in  evidence  the  testimony  given 
by  a  witness  in  a  case  in  the  state  coart,  with- 
out showing  that  liie  witness  was  not  available 
in  person,  where  counsel  for  such  Chinese  per- 
son merely  requested  that  all  oi  the  evidence  of 
the  witness  be  introduced,  and  made  no  objection 
to  the  introduction  of  .the  whole  record  of  the 
testimony  in  the  case  In  the  state  court. — Id. 

A  Chinese  woman  ordered  deported  was  not 
denied  a  fair  hearing,  so  as  to  be  entitled  to 
habeas  corpus,  because  the  immigration  author- 
ities refused  to  allow  her  alleged  husband  to 
testify  in  person,  where  the  inspector  requested 
an  affidavit  of  the  husband  and  considered  the 
same. — ^Id. 

H.  JURISDICTION,   FROOEEDIWOS, 
AND  RELIEF. 

^=»I13(9)  (U.S.C.CJl.Iia.)  On  an  appeal  from 
an  order  on  a  habeas  corpus  hearing  directing 
that  an  alien  be  released  from  custody  by  the 
Commissioner  of  Immigration,  it  cannot  prop- 
erly be  said  that  the  overruling  of  an  objection 
to  the  admission  of  testimony  by  the  alien  **on 
the  ground  that  the  court  had  no  jurisdictiiin 
to  receive  evidence  and  inquire  into  the  merits 
of  said  cause,  without  ascertaining  whether  the 
alien  L.  was  given  a  fair  trial  by  the  immigra- 
tion authorities,"  was  error;  it  not  being  made 
to  appear  that  the  stated  ground  of  objection 
existed  in  fact,  the  record  not  disclosing  what 
the  evidence  was.— Mayo  v.  U.  S.,  185. 
<8=»II3(12)  (U.S.C.CJl.La.)  On  appeal  from  a 
habeas  corpus  proceeding,  it  must  be  presumed 
that  the  findings  of  th*  lower  court  were  prop- 
er, where  the  record  does  not  show  the  con- 
trary.—Mayo  V.  U.  8.,  185. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  ^=s>1026-1067;  Crim- 
inal Law,  «=»1169-1177. 
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HUSBAND  AND  WIFE. 


HARRISON  NARCOTIC  ACT. 

Bee  Consjpipacjr,  «=»48;  Criminal  Law,  ^=» 
871,  472ril77.  1186;  Indictment  and  Infor- 
mation, ^s>ll6,  111;  Poisons,  ^:=>2,  4,  9. 

HEALTH. 

See  Insurance,  ^3»648. 

HOMESTEAD. 

See  Bankruptcy,  4=»148. 

HOMICIDE. 

See  Criminal  Law,  «=>36»,  1169,  1218;  Indict- 
ment and  Information,  ^^UO. 

n.  MinEtDER. 

«8=>22a)  (U^.C.OJ^..Tcx.)  Abnormal  mental 
and  nervous  condition,  during  recovery  from 
fipree,  of  one  committing  homicide,  do^  not 
serve  to  excuse  or  lower  the  deppree  of  his  of- 
fense, provided  he  was  capable  of  knowing  right 
from  wrong,  and  had  will  power  to  do  nght  and 
abstain  from  wrong,  and  capacity  to  form  the 
deliberate  and  malicious  intent  necessary  for 
first  degree  murder.— Myrcs  v.  U.  8..  ]2o. 
^=>28  (U.S.C.O.A.TexO  Abnormal  mental  and 
nervous  condition,  during  recovery  from  spree, 
of  one  committing  homicide,  does  not  serve  to 
excuse  or  lower  flie  degree  of  his  offense,  pro- 
vided he  was  capable  of  knowin|  ri^ht  from 
wrong,  and  had  will  power  to  do  nght  and 
abstain  from  wrong,  and  capacity  to  form  uie 
deliberate  and  malicious  intent  necessary  for 
first  degree  murder.— Myers  v.  U.  8.,  125. 

V.  EXOUSABIiE    OB   JVSTXFIABLB 

HOMICIBE. 

♦=>ll8a)  (U.S.C.C.A.Tex.)  One  attacked  by 
another  with  a  knife,  not  in  his  own  house  or 
on  his  ovm  premises,  is  justified  in  fataUy 
shooting  his  assailant  only  where  apparently  he 
cannot  avoid  his  own  injury  by  retreating.— 
Brown  v.  U.  S.,  258. 

im.  EVIBEHOE. 

(E)  IVelarlit  and  Snfflclenoy 

«=>253(1)  (U.S.O.C.A.Tex.)  Evidence  in  homi- 
cide case  held  to  warrant  finding  of  capacity  to 
form,  and  of  forming,  deliberate  and  malicious 
intent  to  kill,  necessary  for  murder  in  first  de- 
gree.—My  res  V.  U.  S.,  125. 


(C)  Instrnotlons. 

^=>30a(l)  (U.S.C.C.A.Tex.)  The  killing  being 
when  deceased  was  standing  inoffensive  and  un- 
armed, in  peaceful  conversation  with  third  per- 
son, submission  in  instruction  of  issue  of  self- 
defense,  even  under  rule  of  apparent  danger,  is 
not  required,  on  evidence  merely  that  deceased, 
who  had  a  bad  reputation  for  peace  and  quiet- 
ness, had  recently  threatened  defendant's  life, 
and  had  his  hand  in  his  pocket,  where  it  re- 
mained till  he  was  shot.— My  res  v.  U.  S.,  125. 


See  Bankruptcy,  ^=>181;  Criminal  Law,  ^=> 
97;  Habeas  Corpus,  ^=s>25;  Marriage;  Per- 
jury, «=»9,  19. 

lUITERACY. 

See  Criminal  Law,  «ss»888. 

IMMIGRATION. 

See  Aliens,  ^»54. 

IMPROVEMENTS. 

See  Bstoppel,  «b»98:    Patenta,  «s»174. 

INCOME  TAX. 

See  Courts,  4s>297. 

INDEMNin. 

See  Quaranty;  Principal  and  Surety,  ^=»185. 

INDIANS. 

See  Reformation  of  Instruments,  ^:»20; 
States,  ^s>9. 


15(1)  (U.S.C.CA..Okl.)  The  provision  of 
Act  May  27, 1908,  i  9,  that  the  death  of  any  al- 
lottee of  the  Five  Civilised  Tribes  shall  oper- 
ate to  remove  all  restrictions  upon  the  aliena- 
tion of  the  said  allottee's  land,  does  not  remove 
restrictions  upon  alienation  by  the  acts  of  such 
allottee  before  his  death,  but  leaves  such  acts 
subject  to  the  same  restrictions  that  existed 
while  he  lived.— Anchor  Oil  Co.  v.  Gray,  861. 

The  provision  in  Act  May  27,  1908,  f  9,  that 
no  conveyance  of  any  interest  of  any  full-blood 
heir  in  such  land  shall  be  valid,  unless  approv- 
ed by  the  court  having  jurisdiction  of  the  set- 
tlement of  the  estate  of  the  deceased  allottee, 
is  inapplicable  to  conveyances  made  by  such 
heir  before  its  passage  and  to  those  made  by  a 
full-blood  Creek  allottee.- Id. 
<g==>l6(2)  (U.S.C.CA.Okl.)  Act  March  1,  1907, 
declaring  the  filing  in  the  office  of  the  tJnited 
States  Indian  agent.  Union  Agency,  Muskogee, 
Indian  Territory,  of  a  lease  of  an  allotment  of 
Indian  land,  to  be  constructive  notice,  especial- 
ly in  view  of  it  being  a  special  act,  is  not  re- 
pealed, annulled,  or  modified  by  admission  of 
Oklahoma  to  the  Union,  by  the  recordation 
statutes  of  the  territory  or  state  (Rev.  Laws 
Okl.  1910.  §§  1154,  1155),  by  the  Enabling  Act, 
the  Constitution,  or  the  Schedule  to  the  Con- 
ptitution  of  that  state.— Anchor  Oil  Co.  v.  Gray, 
361. 

$=s>l6(3)  (U.S.C.CA..Okl.)  The  authority  of 
the  Secretary  of  the  Interior,  under  Act  April 
26,  1906,  §  20,  to  approve  and  thereby  to  vali- 
date a  lease  by  a  fuU-blood  Creek  Indian  al- 
lottee of  his  or  her  allotment,  continues  after 
his  or  her  death.— Anchor  Oil  Co.  v.  Gray,  3C1. 

Lease  of  allottee  of  the  Five  Indian  Tribes 
of  his  lands,  when  approved  after  his  death  by 
the  Secretary  of  the  Interior,  relates  back  to 
and  takes  effect  as  of  the  date  of  its  execution, 
except  as  against  any  persons  without  notice, 
though  it  provides  its  term  shall  be  from  ap- 
proval by  the  Secretary.— Id. 
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cnmstancefl  would  not  be  in  tke  coarse  of  a 
physician's  regular  practice  was  admissible,  on 
the  issue  whether  the  drug  was  dispensed  in 
the  legitimate  course  of  defendants*  practice  as 
physicians. — ^Nfelanson  t.  U.  S.,  129. 

(K)  Confesslona. 

«=5>535(1)  (U.S.C.C.A.Okl.)  A  conviction  on 
statements  of  the  defendant  will  not  be  sus- 
tained without  corroboratiye  proof  of  the 
corpus  deUcti.— Goff  v.  U.  S.,  378. 

(M)  'WeiflTlit  and  Snlllolenoy. 

48=»563  (U.S.C.C.A.Okl.)  Evidence  held  insuffi- 
cient to  sustain  a  conviction  where,  aside 
from  statements  made  by  defendant  before  his 
arrest,  it  was  as  consistent  with  the  commis- 
sion of  a  different  offense  as  with  that  of  the 
crime  charffed.~^off  v.  U.  S«,  878. 


(O  Reception  of  SS^ldenee* 

^=>673(4)  (U.S.O.C.A.N.X.)  In  a  prosecution 
for  conspiracy  to  defraud  the  United  States, 
where  testimony  was  admitted  of  the  statements 
or  admissions  of  one  defendant,  made  to  a  rep- 
resentative of  the  Department  of  Justice  after 
the  conspiracy  had  ended  in  failure,  it  was  prej- 
udicial error  to  refuse  to  instruct  that  such 
statements,  made  out  of  court,  were  not  compe- 
tent as  against  the  other  defendant— Feder  v. 
U.  S.,  ©44. 

<8==>683(1)'(U.S.C.C.A.S.D.)  In  a  prosecution 
for  violating  Espionage  Act,  tit  1,  {  3  (Gomp. 
St  1918,  f  10212c),  by  attempting  to  cause 
disloyalty  u  the  military  forces  and  by  ob- 
structing recruitins,  a  letter  from  defendant 
to  the  president  of  the  German-American  Al- 
liance of  his  state,  inclosing  a  newspaper  clip- 
ping telling  of  the  escape  of  a  German  soldier, 
who  told  of  the  brutality  of  German  officers, 
conditions  behind  the  German  lines,  etc.,  with 
defendant's  comment  "What  kind  of  a  swine 
is  this?"  held  admissible  to  rebut  the  effect  of 
defendant's  evidence  that  he  was  a  member  of 
the  Red  Cross  and  gave  free  posting  to  array 
and  navy  advertisements  on  his  billboards,  etc 
— Heynacher  v.  U.  S.,  273. 

(B)  Arirnnients  and  Conduct  of  Connsel. 

€=s>72li/2(l)  (U.S.O.O.A.S.O.)  Argument  by  a 
district  attorney  to  the  jury,  based  upon  his 
statement  that  no  friend  of  defendant  or  citi- 
zen had  appeared  to  testify  in  his  behalf,  or  ob- 
jected to  his  prosecution,  evidence  of  which,  if 
offered,  would  have  been  incompetent,  held  im- 
proper.—Hall  v.  U.  S.,  94. 
<g=>723(l)  (U.S.  CCA.  Mo.)  Argument  of 
counsel  for  the  government  in  a  prosecution  for 
offering  to  bribe  member  of  draft  board,  refer- 
ring to  the  war  with  Germany,  etc.,  held  to  con- 
tain such  an  appeal  to  prejudices  of  the  jurors 
as  was  likely  to  prevent  a  fair  consideration  of 
the  issues.— August  v.  U.  S.,  428. 


(F)   Prcrtnoe  of  Court 

•ml. 


and  Jury  la  CUbu- 


<5=5>753(1)  (U.S.C.CA.N.D.)  It  is  the  practice 
in  the  Eighth  circuit  to  regard  a  general  mo- 
tion or  request  for  a  directed  verdict,  in  either 


a  civil  or  criminal  case,  as  challenging  the  legal 
sufficiency  of  the  evidence  for  a  contrary  con- 
clusion.—McDowell  V.  U.  S..  382. 
«=>763.  764(17)  (U.S.CCJLWash.)  In  a  prose- 
cution tor  publishing  a  false  circular  with  intent 
to  hinder  the  operation  of  the  military  forces  of 
the  United  States,  instruction  that  evidence  of 
the  purchase  and  circulation  of  other  literature 
by  defendant  and  of  his  statements  and  corre- 
spondence to  show  his  condition  of  mind,  had 
been  permitted  only  to  indicate  the  trend  of  his 
thought  with  relation  to  the  imrticular  act 
charged,  held  not  improper  as  a  comment  on  the 
evidence  or  as  tending  to  confuse  the  jury. — 
Herman  y.  U.  S.,  551. 

(6)  NeeeMnttyy  Requisites*  and  SufletencT 

of  Instructions. 

^=»814(1)  (U.S.CC.A.Wash.>  Where  defendants 
were  charged  with  conspiring,  in  violation  of 
Criminal  Code,  {  6  (Comp.  St.  1 10170),  by  force 
to  prevent,  hinder,  and  delay  the  execution  of  the 
joint  resolution  declaring  a  state  of  war  to  exist 
with  Germany^  etc.,  and  they  issued  circulars 
against  conscription,  a  charge  on  freedom  of 
speech,  referring  to  riots,  held  not  open  to  at- 
tack, as  being  inapplicable;  the  court  stating 
therein  that  it  referred  to  riots  m^ely  for  illus- 
tration.— Wells  V.  U.  S..  565. 
^=»822(7)  (U.S.C.C.A.Wash.)  Where  defendants 
were  charged  with  conspiring,  in  violation  of 
Criminal  Code,  §  6  (Comp.  St  {  10170),  to  pre- 
vent by  force  the  execution,  etc.,  of  laws  of  the 
United  States,  as  the  joint  resolution  declaring  a 
state  of  war  with  Germany,  and  it  appeared  that 
they  issued  a  circular  against  conscription,  an 
excerpt  from  the  charge,  that  the  effect  of  the 
circular  could  not  be  neutralised  or  limited  by 
any  motive  or  intent  not  connected  therewith, 
when  considered  with  the  charge  as  a  wh<^e, 
held  correct.— Wells  v.  V.  8.,  555. 
<5=5>822(11)  (U.S.CCJLWash.)  Where  defend- 
ants were  charged  with  conspiring,  in  violation 
of  Criminal  Code,  {  6  (Comp.  St.  f  10170),  to 
hinder,  delay,  and  prevent  by  force  the  execution 
of  the  joint  resolution  of  Congress  declaring  a 
state  of  war  to  exist  with  Germany,  etc.,  and  it 
appeared  that  they  issued  a  circular  against  con- 
scription,  an  instruction  that  defendants  were 
presumed  to  know  the  law,  and  cannot  shield 
themselves  behind  ignorance  of  the  law,  when 
considered  with  the  charae  as  a  whole,  Am  not 
erroneous.— Wells  v.  U.  S.,  555. 

In  a  prosecution  for  conspiracy,  in  violatioo 
of  Criminal  Code,  §  6  (Comp.  St  i  10170),  to 
hinder,  delay,  and  prevent  by  force  the  execu- 
tion of  laws  of  the  United  States,  such  as  the 
joint  resoluticm  of  (Congress  dedaring  a  state  of 
war  to  exist  with  Germany,  etc,  a  charge  that 
every  person  Ib  nresumed  to  intend  the  natural 
consequences  of  his  own  act  hM  correct,  when 
considered  with  the  charge  as  a  whole;  the 
criminality  of  the  act  not  depending  on  a  par- 
ticular intentetc. — Id. 

<e3=>822(16)  (U.S.C.CwA.Tex.)  Instruction  in 
criminal  case,  defining  reasonable  doubt  aa 
doubt  for  which  sensible  man  could  give  gooi 
reason,  based  on  evidence  or  want  of  eTidence. 
held  not  erroneous,  when  construed  as  a  whole ; 
it  being  stated  in  the  same  sentence  that  it  was 
such  doubt  as  sensible  man  would  act  or  de- 
cline to  act  upon.— Sotello  y.  U.  S.,  67. 
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«ss»823(2)  (U.S.C.GJl.Iowa)  A  redtal  by  the 
judge  to  the  jury  of  the  eyidence,  althougn  not 
in  all  respects  correct,  was  not  reyersible  er- 
ror, where  the  jury  were  told  that  it  was  only 
his  recollection,  and  not  binding  on  them.— No- 
kia y.  U.  S.,  45S. 

(H)  Requests   for    Instraetlons. 

^=»824(8)  (U.S.C.C.A.TexJ  To  put  the  court 
in  error  in  not  limiting  effect  of  eyidence  ad- 
missible against  one  of  the  defendants,  request 
by  the  others  that  this  be  done  is  necessary. 
—Bryant  y.  U.   S^  418. 

^=»829(1)  (U.S.O.C.A.Wash.)  The  refusal  of  re- 
quested instructions  coyered  by  the  charge  giyen 
is  not  error. — Wells  y.  U.  S.,  555. 
^=>829(3)  (U.8.0.0.A.Ney.)  In  a  prosecution 
for  violation  of  Espionage  Act  June  16.  1917,  S 
8  (Comp.  St  1918,  §  10212c),  where  the  court 
instructed  that  it  was  necessary  for  the  goyem- 
ment  to  proye  that,  while  the  United  States  was 
engaged  in  war,  defendant  made  false  state- 
ments with  intent  to  promote  the  success  of  the 
enemy,  the  refusal  of  a  requested  instruction 
that,  unless  the  jury  was  satisfied  the  words 
spoken  were  of  the  character,  and  of  adequate 
and  sufficient  magnitude  and  proximity  to  the 
thing  intended,  to  bear  out  the  intent  charged, 
defendant  should  be  acquitted,  was  properly  re- 
fused, b^g  coyered.— Shidler  y.  U.  S.,  570. 

(K)  Verdict. 

«=»877  (U.S.C.C.A.Tex.)  It  is  no  ground  for 
setting  aside  a  conyiction  of  certain  defendants 
of  conspiracy  that  the  eyidence  may  be  equally 
strong  against  others  who  were  acquitted.— 
Bryant  y.  U.  S.,  418. 

ZV.  APPEAI.  AHB  ERROB,  AND 
OEBTIOBABI. 

(B)  Presentation  and  Reservation  In  I^oyr* 
er  Conrt  of  Gronnds  of  Revle^v. 


1NDBX-DI0B8T  OHiBlJua 

.  Kcj-Mo JSeriM  *  Indexes  see  lame  teple  and  KST-iaiMBEB 


1032(6)  (U.S.C.C.A.Wash.)  The  objection 
that  an  indictment  is  bad  for  duplicity  is  waiy- 
ed,  where  defendant  does  not  test  the  same  by 
demurrer,  motion  to  quash,  or  motion  that  an 
election  be  required,  and  the  appellate  court 
will  not  consider  such  objection.— Wells  y.  U. 
a,  555. 

«=>! 036(8)  (U.S.C.0.A.01d.)  FaHure  of  wit- 
nesses to  clearly  identify  a  city  mentioned  in 
their  testimony  Md  waiyed,  where  the  omission 
was  not  odled  to  the  Attention  of  the  trial  court. 
— Weems  y.  TJ.  S.,  289. 

«=>I038(1)  (n.S.G.C.A.Wa8h.)  The  appellate 
court  will  not  ordinarily  look  into  any  objec- 
tions to  tibe  charge,  unless  they  are  timely  made, 
and  exceptions  are  regularly  sayed  to  die  rul- 
ings thereon. — ^Wells  y.  TT.  S.,  555. 
^s>  1 043(2)  (U.S.C.0JL.Wa8h.)  An  exception  to 
the  sustaining  of  an  objection  to  a  qu^tion  to 
a  witness  cannot  be  considered,  where  it  was 
not  stated  what  the  answer  would  be ;  the  court 
not  being  adyised  as  to  the  releyancy  of  the  mat- 
ter songht  to  be  elicited.— Wells  y.  U.  S.,  555. 
^s>l044  (U.S.G.CA.Wash.)  The  objection  that 
an  indictment  is  bad  for  duplicity  is  waiyed, 
where  defendant  does  not  test  the  same  by  de- 
murrer, motion  to  quash,  or  motion  that  an  Sec- 
tion be  required,  and  the  appellate  court  will  not 
consider  such  objection.— Wells  y.  U.  S.,  555. 


1048  (U.S.C.C.A.S.C.)  In  the  Circuit  C5ourt 
of  Appeals,  an  assignment  of  error  will  not  be 
considered,  unless  based  on  an  exception. — ^Fin- 
ley  y.  U.  S.,  191. 

«=»I054(1)  (U.S.C.C.A.Mont)  Rulings  on  eyi- 
dence, not  presented  by  an  exception,  cannot  be 
considered  on  appeaL— Brown  y.  U.  8.,  653. 
<8s=>l055  (U.S.C.CJl3fo.)  Under  Judicial  Code, 
i  269,  as  amended  by  Act  Feb.  26,  1919,  that 
"on  the  hearing  of  any  appeal,  certiorari,  writ  of 
error  or  motion  for  a  new  trial,  in  any  case, 
dyil  or  criminal,  the  court  shall  giye  judgment 
after  an  examination  of  the  entire  record  before 
the  court  without  regard  to  technical  errors, 
defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties,'*  it  is  the  duty 
of  the  Circuit  Court  of  Appeals  to  consider 
prejudicial  remarks  of  counsel,  although  no  ex- 
ception was  taken.— August  y.  U.  8.,  428. 
<&s»l056(l)  (U.S.C.C.A.Alaska)  Where  no  ex- 
ceptions were  taken  to  the  instructions,  the  ap- 
pellate court  cannot  consider  assi^ments  of 
error  based  on  portions  of  an  instruction.— Yedin 
y.  U.  S.,  534. 

^s>  1 056(1)  (tJ.S.O.CJl.Wash.)  The  appellate 
court  will  not  ordinarily  look  into  any  objec- 
tions to  the  charge,  unless  exceptions  are  reg- 
ularly saved  to  me  rulings  thereon. — Wells  y* 
U.  8.,  555. 

(D)  Record  and  Proceedimva  Not  la  Ree- 


1090(8)  (U.S.O.C. A.Mich.)  On  appeal  from 
a  conviction,  criticisms  of  alleged  lack  of  evi- 
dence in  certain  respects,  of  asserted  erroneous 
proceedings  on  trial,  and  of  the  introduction  of 
certain  undisputed  evidence,  cannot  be  consider- 
ed, where  the  record  contains  no  bill  of  excep- 
tions, and  thus  no  evidence. — Stetson  y.  U.  8., 
639. 

«=»  1 0900.1)  (U.S.C.C.A.Mich.)  On  appeal  from 
a  conviction,  criticisms  of  asserted  erroneous 
proceedings  on  trial  cannot  be  considered,  where 
the  record  contains  no  bill  of  exceptions,  and 
thus  no  evidence.— Stetson  y.  U.  8.,  639. 

(B)  Aasigrnment   of  Brrora  and   Briefs. 

<8=»M29(1)  (U.S.C.CJL.Porto  Rico)  The  Cir- 
cuit Court  of  Appeals,  in  the  exercise  of  its 
discretion,  may  notice  a  plain  error  on  the  face 
of  the  record  in  a  criminal  case,  although  not 
assigned.— Balbas  y.  U.  S.,  229. 

(O)  Re^feyr* 

^=>  1 134^3)  (n.S.C.C.A.S.D.)  Where  the  pun- 
ishment imposed  did  not  exceed  that  authorised 
for  one  of  two  offenses,  if  no  error  was  commit- 
ted in  respect  to  such  offense,  the  other  need 
not  be  considered.- Heynacher  v.  U.  8.,  273. 
^=s>  1137(3)  (U.S.C.CJL.\Va8h.)  Where  defend- 
ants requested  a  charge  dealing  with  freedom  of 
speech,  they  cannot  attack  a  charge  thereon  as 
irrelevant ;  the  giving  of  the  same  Mng  invited. 
—Wells  V.  U.  8.,  555. 

«=>  1 144(16)  fD.S.C.C.AR.1.)  Where  the  evi- 
dence on  whidi  the  jury  returned  yerdict  of 
guilty  has  not  been  reported,  the  Circuit  Court 
of  Appeals  must  accept  the  verdict  as  fully  sus- 
tained by  the  evidenc,  if  the  allegations  in  the 
indictment  were  sufficient  in  law  to  sustain  it— 
Coldwell  y.  U.  8.,  151. 
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ing  drcnmstances,  with  regard  to  the  evMent 
purpose  of  the  parties  and  the  nature  of  the 
general  undertaking  of  the  insurer  towards  its 
policy  holders,  whether  the  insurer  be  a  mn* 
tual  or  a  stock  company.— Federal  Life  Ins. 
Co.  y.  Kemp,  849. 

€=»I46(3)  (U.S.C.CA.Iowa)  Bule  of  construc- 
tion that  doubt  should  be  resolved  against  in- 
surer cannot  be  applied  to  a  clause  which  is 
reasonably  dear.— Interstate  Business  Men's 
Acddent  Ass'n  t.  Lewis,  325. 
€=»  146(3)  (U.S.G.CJl.Kan.)  If  the  language  of 
a  life  or  acddent  policy  does  not  express  an 
exception,  when  fairly  interpreted,  the  courts 
will  not  write  an  exception  into  it  by  interpre* 
tation,  for  the  purpose  of  exempting  the  in- 
surer from  liability  after  death  or  acddent.— 
Interstate  Business  Men's  Ace  Ass'n  of  Des 
Moines,  Iowa,  v.  Lester,  300. 

X«  FOBFEmTBE  OF  POUCT  FOB 
BREACH  OF  PBOMISSOBT  WAB- 
BANTT,  COVENANT,  OB  CONDI- 
TION SUBSEQUENT. 

or  Assess* 


(B)  Nonp«7Bient  of  Preaul 

■lent*. 

«=>367(2)  (U.S.C.O.A.Ind.)  Where  an  insur- 
ance policy  provided  that,  in  case  of  default  by 
the  policy  holder,  he  might  accept  a  cash  sur- 
render value,  a  paid-up  life  policy,  or  extend- 
ed insurance,  and  at  the  time  of  default  in  the 
payment  of  premiums  the  policy  holder  was  in- 
debted to  the  insurer  for  more  than  the  cash 
surrender  value  of  the  policy,  the  right  of  the 
insurer  under  the  policy  "to  deduct  the  indebted- 
ness applied  to  the  surrender  value  in  terms  of 
extended  insurance,  not  merely  to  the  cash  sur- 
render value.— Federal  Life  Ins.  Co.  t.  Kemp, 
349. 

Where  a  life  insurance  contract  provided  for 
a  cash  payment  of  premiums  annually  of  50 
per  cent.,  the  remaining  part  of  the  premium 
to  be  considered  as  indebtedness,  such  indebt* 
edness  was  an  "indebtedness  on  account  of  the 
policy,"  within  a  policy  provision  for  deduction 
of  indebtedness  from  the  surrender  value  of 
the  policy  in  case  of  default  in  payment  of 
premiums.— Id. 

Xa.  BISKS  AND  CAUSES  OF  LOSS. 
(B)    Aocldont   «ad    HeAltM   Insmraaoo. 


^=s>453(U.S.G.C.A.Ean.)  A  physician,  who  at 
the  time  of  insurance  and  of  his  death  was  in 
the  general  practice,  and  was  also  a  medical 
officer  in  the  state  National  Guard,  with  the 
rank  of  major,  and  who  on  the  day  he  was  kill- 
ed, after  visiting  his  patients,  had  gone  out,  as 
surgeon  only,  with  a  detachment  oi  the  guard 
which  was  on  emergency  service  at  the  town 
of  his  residence  during  a  strike,  held  to  have 
been  "engaged  in  the  occupation  of  physician 
and  surgeon,"  within  the  terms  of  the  policy. — 
Interstate  Business  Men's  Ace.  Ass'n  of  Des 
Moines,  Iowa,  v.  Lester,  309. 

To  constitute  a  change  of  occupation  from 
that  specified  in  a  life  or  accident  policy,  it 
must  be  abandoned  and  some  other  calUng 
adopted. — Id. 

^=»455  (U.S.C.CA.Iowa)  Means  of  death  were 
accidental,  within  an  accident  policy,  where  de- 
ceased selected  a  scarf  pin,  in  ignorance  of  its ' 


infected  conditioB,  to  puncture  a  pimple.— In- 
terstate Business  Men's  Accident  As8*n  v. 
Lewis,  326. 

^s»455  (U.S.G.GwA.Iowa)  Death  of  insured 
from  opening  a  pimple  with  an  infected  pin 
held  the  result  of  receiving  a  bodily  injury 
through  external,  violent,  and  accidental  means 
within  the  terms  of  an  accident  policy.- Iowa 
State  Traveling  Men*s  Alss^u  v.  Lewis,  5^^. 
^s»455  (U.S.C.G.A.Kan.)  If  a  person  holding 
a  policy  insuring  him  against  accidental  injury 
does  something  which  culpsbly  provokes  or  in- 
duces the  act  cansin|:  his  injury  or  death,  thai 
the  result  is  not  accidental;  but.  if  he  is  whol- 
ly free  from  culpabilttv  himself,  the  result  is 
accidental  as  to  nim,  though  it  may  have  been 
within  the  deliberate  intent  of  the  aggressor.- 
Interstate  Business  Men's  Ace.  Ass^  of  Vtn 
Moines,  Iowa,  v.  Lester,  309. 

The  death  of  a  physician,  who  was  a  medical 
officer  in  a  National  Guard  regiment,  and  who 
was  shot  and  killed  while  performing  his  duty 
as  such  officer  with  a  detachment  of  the  guard 
detailed  to  preserve  order  during  a  strike,  held 
accidental,  within  the  meaning  of  an  insurance 
policy.— Id. 

«=»456  (U.S.G.GJl.Iowa)  Where  insured  died 
as  the  result  of  opening  a  pimple  with  an  in- 
fected pin,  heldy  that  the  wound  was  an  open 
one,  etc.,  within  the  provisions  of  the  policy 
exempting  the  insurer  from  liabili^  for  local  or 
general  infection,  except  when  such  infecti<m 
results  from  a  visible  or  open  wound  caused  by 
external,  violent,  and  accidental  means.— Iowa 
State  Traveling  Men's  Ass'n  v.  Lewis,  536. 

Xm.  EXTENT  OF  ]X>SS  AND  IJA^ 
BILITT  OF  INSUBEB. 


(B)  Aooldent  and  HealtM  Imaarm«eo. 

^=:»530  (n.S.G.GJL.Iowa)  Where  insured  punc- 
tured a  pimple  with  an  infected  pin,  in  ignorance 
that  pin  was  infected,  and  infection  was  im- 
mediately communicated  and  spread,  whether 
death  ensuing  therefrom  be  ascribed  to  the  orig- 
inal injury,  under  the  doctrine  of  proximate 
cause,  or  whether  the  infection  be  deemed  a  part 
of  the  injury,  the  case  is  governed  by  the  clause 
of  the  policy  providing  that  whenever,  as  the  ^ 
rect  result  of  an  injury  occurring  solely  by  ex- 
ternal, violent,  and  accidental  means,  the  skin 
is  punctured,  and  there  is  introduced  into  the 
system  through  the  pxmcture,  and  by  the  same 
means  causing  the  puncture,  any  bacteria  which 
shall  produce  blood  poisoning  or  infection,  in- 
demnity for  disability  or  deaui  resulting  there- 
from shall  not  exceed  $500.— Interstate  Busi- 
ness Men's  Accident  Ass'n  v.  Lewis,  325. 

The  definite  article  before  the  word  ''outer,'* 
in  clause  of  accident  policy  limiting  liability, 
relative  to  puncturing  "the  skin  or  the  outer 
covering  of  the  eye,"  shows  the  word  "skin"  re- 
fers to  the  skin  of  the  boc^,  and  not  the  outer 
covering  of  the  eye.— Id. 

XVm.   ACTIONS  ON   POUCIB8. 

^=>648(1)  (U.S.G.GJLN.Y.)  Evidence  that  an 
insured  was  in  poor  health  at  the  tfane  of  the 
assignment  of  the  policy,  and  of  knowledge  of 
such  fact  by  the  assignee,  is  competent  on  the 
question  whether  the  assignment  was  with  wag- 
ering intent— Finnia  t.  Walker,  648. 
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INSURRECTION. 

See  Army  and  Navy,  ^s»40;  Conspiracr,  ^=» 
27,  45;  Criminal  Law,  «s>371,  683;  Indict- 
ment and  Information,  ^s»87,  125,  140,  150; 
War,  «=>4. 

INTEREST. 

See  Carriers,  ^s»57,  94;  Collision,  ^=s>iaO; 
Eminent  Domain,  ^=»148. 

INTERNAL  REVENUE 

^=s>42  (n.S.C.CJl.ya.)  An  automobile  used  in 
removing  liquor  on  which  the  tax  had  not  been 
paid,  with  intent  to  defraud  the  goyemment  of 
such  tax,  A«Zd  subject  to  forfeiture  under  Rev. 
St.  (  3450  (Comp.  St  §  6352),  providing  for 
forfeiture  of  every  "carriage  or  other  convey- 
ance whatsoever'*  used  for  such  purpose,  as 
against  a  mortgage  taken  by  the  seller  of  the 
machine  who  voluntarily  gave  possession  to 
the  purchaser,  but  who  had  no  knowledge  of  its 
unlawful  use. — ^U.  S.  v.  One  Saxon  Automobile, 
335. 

INTOXICATING  LIQUORS. 

See  Indians,  «=»S8;    Criminal  Law,  «s>37. 

Vm.   ORTMTWAIi    PBOSEOUnONS. 

^=»236(1)   (U.S.C.CJ^.Okl.)     Evidence     in     a 

Erosecution  for  introducing  liquors  into  a  pro- 
ibition  state  held  sufficient  tojnstify  submis- 
sion of  the  case  to  the  jury.— Weems  v.  U.  S., 
269. 

^s>236(15)  (n.8.C.C.A.IlL)  In  prosecution  for 
unlawful  sale  of  liquor  to  soldiers  in  uniform, 
testimony  by  the  purchasers  that  thev  were  in 
uniform,  and  reference  to  the  purchasers  as 
soldiers  by  other  witnesses,  who  did  not  know 
them,  is  sufficient  to  warrant  the  jury  in  find- 
ing that  they  were  in  uniform  when  the  pur- 
chases were  made.— Goldstein  v.  U.  S.,  Iw. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Bankruptcy,  «s>230. 

HI.  BIGHTS,  POWERS,  DUTIES,  AND 


«=>24  (U.S.C.C.A.Okl.)  A  "Judicial  act"  is  an 
act  of  a  court  or  magistrate  in  deciding  a  ques- 
tion of  right  litigateid  before  him  or  referred 
by  law  to  his  judgment.— U.  S.  v.  Ward,  412. 

JUDGMENT. 

See  Costs,  ^s>70;  Estoppel,  ^=»68;  Evidence,' 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

JUDICIAL  SALES. 

See  Partition,  ^=s>10 


JURY. 

See  Criminal  Law,  «s>723. 

II.   BIGHT  TO  TBIAI.  BT  JITBT. 

«=»37  (U.S.C.CwAJ^.rk.)  Where,  because  of  the 
erroneous  exclusion  of  evidence  offered  by  plain- 
tiffs to  prove  the  contract  sued  on,  which  ren- 
dered recovery  impossible,  thev  introduced  no 
evidence  on  a  second  issue  of  fact,  upon  which 
they  had  a  constitutional  right  to  a  jury  trial, 
such  issue  cannot  be  determined  by  the  appel- 
late court  to  sustain  a  judgment  for  defend- 
ant entered  upon  a  directed  verdict. — ^Thom  v. 
Browne,  409. 

LANDLORD  AND  TENANT. 

See  Carriers,  «=>32;  Courts,  ^=>297,  310, 
312;  Indians.  ^s»16;  Mines  and  Minerals, 
^=>79;  Parties,  «3>15;  Railroads,  «3>188; 
States,  «=>9. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ^=»02. 

LIBEL  AND  SLANDER. 

See  Attorney  and  Client,  ^=»102. 

L   WOBDS   AHD   AOTSAOTIOHABLB, 
AKD   TJABTT.TTY  THEBEFOB. 

^=»25  (U.S.C.C.AJkIiss.)  A  casualty  insurer's 
writing  of  a  letter  to  a  policy  holder,  setting 
out  the  grounds  on  which  his  claim  was  de- 
clined, and  its  delivery  of  the  letter  through 
its  local  attomev,  the  letter  not  bein^  sealed, 
but  open  for  the  attorney's  inspection,  was 
privileged,  though  the  contents  of  the  letter 
were  libelous,  and  there  was  no  publication.— 
Sullivan  v.  Metropolitan  Casualty  Ins.  Co.  of 
New  York,  72, 

n.  PBIVIIiEGED     OOMMUmOATIONS 
AHD  MAUOE  THEBEIN. 

^ss>4l  (U.S.C.C.AJi[iss.)  A  casualty  insurer's 
writing  of  a  letter  to  a  policy  holder,  setting 
out  the  grounds  on  which  his  claim  was  de- 
clined, and  its  delivery  of  the  letter  through 
its  local  attorney,  the  letter  not  bein^  sealed, 
but  open  for  the  attorney's  inspection,  was 
privfle^ed,  though  the  contents  of  the  letter 
were  libdous,  and  there  was  no  publication. — 
Sullivan  v.  Metropolitan  Casualty  Ins.  Co.  of 
New  York,  72. 

IV.  A0TIOB8. 

(O)  SS^ldenee. 

^=s>ll2ri)  (U.aC.CJL.Miss.)  In  a  policy  hold- 
er's aca9n  for  libel  against  a  casualty  insurer, 
evidence  held  not  to  justify  finding  that,  when 
the  insurer's  attorney  exhibited  to  a  third 
person  the  insurer's  libelous  letter  declining  to 
pay  the  policy  holder's  claim,  the  attorney 
was  interviewing  the  third  person  to  get  his 
statement  in  iQd  of  the  insurer's  defense 
against  the  policy  holder,  so  that  the  attor- 
ney's act  in  disclosing  the  letter  was  author- 
ized, and  constituted  a  publication.— Sullivan 
V.  Metropolitan  Casualty  Ins.  Co.  of  New  York, 
72. 
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LICENSES. 

See  Estoppel,  4=968;   Railroads,  «=>300. 

LIENS. 

See  Bankruptcy,  ^=»188,  887;  Gorporationfl, 
^=>316;  iDjunction,  ^=»108;  Maritime 
Liens. 

LIMITATION  OF  ACTIONS. 

See  Bankruptcy,  «=»32a 

n.  COMPUTATION     OF    PERIOD     OF 

UMITATIOH. 

(H)    Conuaenoement    of   Action    or    OtMer 

Proceedlnar. 

«s>l27(ll)  (n.S.C.OJL.Iowa)  Where  plaintiff, 
baying  two  causes  of  action,  has  stated  but  one 
of  them  in  his  original  petition,  although  the 
amount  demanded  is  large  enough  to  cover 
both,  an  amendment  setting  up  the  second 
cause  of  action  will  not  relate  back  to  the  date 
of  the  original  petition,  for  the  purpose  of 
avoiding  the  bar  of  limitation,  but  will  be  gov- 
erned by  its  own  date.— Salyers  t.  U.  S.,  8^. 

V.  PLEADING,  EVIDENCE,  TBIAI., 
AND  REVIEW. 

<&»I80(7)  (U.S.C.C.A.Iowa)  Objection  may  be 
taken  to  an  amendment  to  a  petition,  on  the 
ground  that  it  sets  up  a  new  cause  of  action 
barred  by  limitation,  by  motion  to  strike  claim 
from  the  record  and  exclude  it  from  considera- 
tion.—Salyers  V.  U.  S.,  339. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIS  PENDENS. 

<g=>24(l)  (U.S.C.OA.Tex.)  Where  the  timber 
on  certain  land  had  been  inventoried  as  part 
of  the  estates  of  a  lumber  company  and  an 
oil  company,  involving  which  receivership  suits 
were  pending,  and  the  timber  was  in  the  custo- 
dy of  the  receiver,  it  could  not  be  purchased 
from  third  person  without  notice  on  account  of 
the  lis  pendens. — Keith  Lumber  Go.  v.  Houston 
OU  Co.  of  Texas,  213. 

MANUFACTURES. 

See  Contracts,  ^=»116;  Injunction,  ^=»34; 
Trade-Marks  and  Trade -Names,  ^=»45,  93. 

MARITIME  LIENS. 

I.   NATURE,   GROUNDS,   AND   SUB- 
JEOT-BiATTER   IN   GENERAL. 

(B)   Under  Statutory  Provisions. 

<8s=>25  (U.S.O.C.A.Canal  Zone)  Act  June  23. 
1910,  §  1  (Comp.  St.  §  7783),  giving  maritime 
liens  to  persons  furnishing  certain  services  to 
vessels,  does  not  authorize  a  libel  in  rem 
against  a  vessel  for  breaching  an  entirely  ex- 
ecutory contract  to  remove  her  cargo. — ^The 
Rancagua,  189. 


MARRIAGE. 

See  Equity,  «=»262. 

«=>40(11)  (U.S,C.CAJiIo.)  Where  a  contract 
of  marriage  is  proved,  the  burden  of  proof 
rests  upon  the  party  contesting  it  to  show  that 
one  of  the  parties  was  not  qualified  to  enter 
into  the  contract  by  reason  of  an  existing  prior 
marriage.— Hamlin  v.  Grogan,  271. 
€=>50(5)  (U.S.C.C.A.Mo.>  A  contract  of  com- 
mon-law marriage  may  be  shown  as  an  infer- 
ence of  fact  from  cohabitation,  declarations  of 
the  parties,  and  reputation  among  friends  and 
kindred.— Hamlin  v.  Grogan,  271. 

MASTER  AND  SERVANT. 

See  Commerce,  ^=»8,  27;  Continuance,  ^=326; 
Railroads,  «=>281;  Seamen,  «=s>21,  23;  Trial, 
«s>253. 

in.   MASTER'S    UABUJTT    FOR    IN- 
JURIES TO  SERVANT. 

(B)   ToolSf     MacbinerTf     Applinnees*      mm4 
Plnces  for  IVorlc. 

«8=>IM(1)  (U.S.C.C.A.IU.)  In  the  Safety  Ap- 
pliance  Act  (Comp.  St  §§  8605.  8613,  8617)  it 
IS  implied  that  a  railroad  is  liable  in  a  private 
suit  for  an  employe's  injury  or  death  resultint^ 
from  a  violation  thereof.— Ross  v.  Scbooley, 
374. 

<e3=>  1 1 1.(1)  (U.S.C.C.A.Ohio)  A  railroad  was 
negligent  in  hauling  at  the  rear  of  a  freight 
train,  back  of  the  caboose,  a  freight  car,  defec- 
tive in  that  it  had  no  drawbar  or  coupler  on  its 
rear  end,  an  act  unlawful  under  Act  March  2, 
1893.  §  2  (Comp.  St.  S  8606),  Act  March  2. 1903, 
f  1  (Comp.  St  f  8613),  and  Act  April  14,  1910. 
i  5  (Comp.  St.  I  8622).— Erie  R.  Co.  v.  Schleen- 
baker,  617. 

The  effect  of  a  railroad's  violation  of  its  dut? 
under  Act  March  2,  1893,  S  2  (CJomp.  St  I 
8606),  Act  March  2,  1903,  i  1  (Comp.  St  { 
8613),  and  Act  April  14,  1910,  $  5  (Comp.  St.  $ 
8622),  in  hauling  at  the  rear  of  a  freight  train, 
back  of  the  caboose,  a  freight  car,  defective,  in 
that  its  rear  end  was  without  drawbar  or  coup- 
ler, and  also  any  liability  arising  therefrom,  ex- 
tended to  an  employ^,  such  as  the  conductor  of 
the  train.— Id. 


(C)  Methods  of  "Work,  Rules,  and  Ordei 

<e3=>l46  (n.S.C.CJLKy.)  A  rule  of  a  mining 
company  requiring  operators  of  catting  ma- 
chines to  sound  the  roof  of  their  working  place 
before  beginning  work,  and  to  prop  it  if  evi- 
dence of  weakness  is  found,  may  be  waived  by 
the  company  bv  employing  a  separate  force  to 
prepare  safe  places  for  the  machines  to  work. 
^Consolidation  Coal  Co.  v.  Marcum,  371. 

(B)   Fellow   Serramts. 

«=>I85(27)  (U.S.C.CA.Mo.)  Where  plaintiff 
was  at  work  under  a  car,  which  had  been  raised 
from  its  trucks  and  blocked  up,  his  employer 
owed  him  a  positive  duty  to  warn  him  before 
the  car  was  moved,  which  could  not  be  delegat- 
ed to  another  employ^,  so  as  to  relieve  itself 
from  liability  for  its  negligence  resulting  in 
plaintiff's  injury.— American  Car  &  Foundry 
Co.  T.  Rocha,  381. 
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(F)  Risks  Aasnmed  by  Serrant. 

€=s>204(2)  (U.S.C.C.A.Ohio)  The  purpose  of 
Congress,  through  the  Employers'  Liability  Act 
(Comp.  St  if  8657-8665),  and  the  Safety  Ap- 
pliance Acts  (Comp.  St.  I  8605  et  seq.),  consid- 
ered together,  is  not  only  to  make  a  railroad's 
duty  absolute,  but  also,  where  the  injury  is  in 
part  occasioned  by  the  failure  of  the  road  to 
comply  with  the  acts,  to  excuse  employes  from 
the  effect  alike  of  the  rules  of  contributory  neg- 
ligence and  assumption  of  risk. — ^Erie  R.  Ck>. 
V.  Schleenbaker,  617. 

(G)    Contribvtorr    Nearlis^Ace    of   Serrant. 

^=>22B{2)  (U.S.C.C. A.Ohio)  The  purpose  of 
Congress,  through  the  Employers'  Liability  Act 
(Comp.  St.  §1  8657-8665)  and  the  Safety  Ap- 
pliance Acts  (Comp.  St.  {  8665  et  seq.),  consid- 
ered together,  is  not  only  to  make  a  railroad's 
duty  absolute,  but  also,  where  the  injury  is  in 
part  occasioned  by  the  failure  of  the  road  to 
comply  with  the  acts,  to  excuse  employes  from 
the  effect  alike  of  the  rules  of  contributory  neg- 
ligence and  assumption  of  risk.— Erie  R.  Co.  v. 
Schleenbaker    617 

^=»240(1)  (U.S.C.C.A.N.H.)  A  station  employ^ 
of  a  railroad,  who  lost  his  footing  and  fell  un- 
der the  cars,  was  guilty  of  negligence  in  at- 
tempting to  throw  a  bag  of  poultry  in  the  open 
door  of  a  baggage  car  traveling  at  the  rate  of 
7  or  8  miles  an  hour.— Hustis  v.  Herbert,  162. 

(H)   Actloms. 

<8=>278(18)  (U.S.C.C.A.N.H.)  In  action  for 
death  of  employ^  at  a  station,  evidence  held 
insufficient  to  sustain  finding  that  railroad  was 
negligent  in  starting  the  train,  although  there 
was  a  bag  on  a  truck  to  be  loaded  on  the  ex- 
prefw  car. — Hustis  v.  Herbert,  162. 
^=»285(7)  (IJ.S.C.O.A.Ohio)  In  an  action  by  a 
conductor,  injured  when  he  missed  the  grabiron 
on  the  caboose,  from  which  the  rear  lights  had 
been  removed,  and  fell  under  the  following  car, 
on  which  the  caboose  lights  had  been  placed; 
and  which  was  at  the  rear  of  the  train  because 
it  had  no  drawbar  or  coupler  at  its  rear  end. 
such  hauling  of  the  crippled  car  being  unlawful 
under  Act  March  2,  1»»3,  |  2  (Comp.  St. 
,8606),  Act  March  2,  1903.  §  1  (Comp.  St. 
8613),  and  Act  April  14,  1910,  §  5  (Comp.  St. 
8622),  and  constituting  negligence,  question  o 
whether  the  transportation  of  the  defective 
car  was  the  proximate  cause  of  the  conductor's 
injury  held  for  the  jury,— Erie  R.  Co.  t. 
Schleenbaker,  617. 

^=>286(19)  (U.S.C.OJ^.Ky.)  Issues  of  nef^li- 
gence  and  contributory  negligence,  in  an  action 
by  a  coal  min^r  against  the  employer  for  per- 
sonal injury,  held  properly  submitted  to  the 
jury. — Consolidation  Coal  Co.  v.  Marcum,  371. 
«s>289(l)  (U.S.C.C.A.Ky.)  Issues  of  negli- 
gence and  contributory  negligence  in  an  action 
by  a  coal  miner  against  the  employer  for  per- 
sonal injury,  held  properly  submitted  to  the  ju- 
ry.—Consolidation  Coal  Co.  T.  Marcum,  371. 

MEXICO. 

See  Neutrality  Laws,  ^b95. 

MILEAGE. 

See  Admiralty,  «=>X24. 
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MILITARY  LAW. 

See  Army  and  Navy. 

MILITIA. 

See  Conspiracy,  ^=»48;  Insurance,  ^^453, 
455. 

MINES  AND  MINERALS. 

See  O>nstitutional  Law,  ^!»46;  Courts,  ^;» 
310,  312;  Estoppel,  «=5>27,  47;  Indictment 
and  Information,  ^s>108;  Master  and  Serv- 
ant, «=>146,  286,  289;   Perjury,  «=>36. 

I.  PUBLIC    MnrEBAI.   liAHDS. 
(C)  Patent*. 

<8=s»42  (U.S.C.CA.Utah)  A  patent  to  coal  land, 
issued  to  an  entryman  who,  after  filing  his  de- 
claratory statement,  but  before  making  entry, 
conveyed  the  land,  is  not  void,  and  its  validity 
can  be  questioned  only  by  the  government. — 
Ketchum  v.  Pleasant  Valley  Coal  Co.,  358. 

II.  TTIXE,  OONVEYAWOES,  AHD 
OONTBAOT8. 

(C)  I<ea«es,   Ldeenses*  and  Contracts. 

^=s>79(6)  (U.S.C.C.A.Okl.)  An  oU  and  gas  lease 
requiring  quarterly  payments  of  rental  until 
development  work  was  begun,  but  not  i>rovid- 
ing  for  forfeiture,  nor  making  time  of  its  es- 
sence, held  not  forfeited  by  a  slight  delay  in 
making  a  payment  through  mistake.— Aggers  t. 
Shaffer,  42. 

MONOPOLIES. 

See  Contracts,  ^s»116. 

MORTGAGES. 

See  Bankruptcy,  ^=»163;  Covenants,  ^s>121. 

I.  REQUISITES   AND  VAUDITT. 

(A)  Nature  and  Bs»enttala  of  Conveyanoes 

as  Security. 

«=>25(3)  (U.S.C.C.A.S.D.)  The  release  of  a 
guarantor  from  a  valid  contract  of  guaranty 
and  the  surrender  to  him  of  guaranteed  notes 
to  the  amount  of  the  mortgage  held  to  constitute 
a  valid  consideration  for  his  personal  notes  for 
a  portion  of  the  debt  and  a  mortgage  securing 
the  same. — International  Harvester  Co.  of 
America  v.  Patterson,  451. 


See    Continuance, 
Trial,  ♦=>177. 


MOTIONS. 

7;     New    Trial, 


MUNICIPAL  CORPORATIONS. 

See  Bankruptcy,  «=a»43:  Charities,  ^s»20,  23, 
38;  Collision,  «=»9,  73;  Criminal  Law,  «=» 
304,  1036;  Perpetuities,  «c=>4;  Street  Bail- 
roads. 

MUNITIONS. 

See  Neutrality  Laws,  ^s>5. 


MURDER. 


See  Homidde. 
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NAMES. 


NATIONAL  BANKS. 

See  Banks  and  Bank 


NATIONAL  CONSCRIPTION  ACT. 

See  Army  and  Navy,  ^=>20;  Criminal  Law, 
«=>97,  371,  406:  Habeas  Corpus,  «=>16; 
Perjary,  «399,  1»;    War,  «=4. 

NATIONAL  DEFENSE  ACT, 

See  ConspiracT,  it-.JlO. 

NAVIGABLE  WATERS. 

Sm  OourU,  ^b3T2,-    Wbarres. 

I.  Bioara  of  public. 

•=at(I)  nj.S,C.C.A.IU.)  The  fact  that  shipping 
metbods  have  dispeoaed  with  the  necessity  [or 
Dsing  the  carrying  places  In  the  DeaplaineB 
river  does  not  lesseD  in  any  degrea  the  Tslne 
of  the  navigable  portioDs  of  the  itresm,  nor 
render  them  not  navigable.— Economy  light  &. 
Power  Co.  T.  D.  8.,  138. 

Navigability  does  not  depend  on  the  am 
of  tonnage,  depth  of  water,  width  of  stn 

character   of  craft,   or   relative    ease    or 

Kiiii-a  n»  na^^BsM^..   nn.  (1^^  ygg  gf  Bome  time 
7   being   determined 

IB  DesplalDea  river 
stream,  and  a  dam 
berein  withoat  the 
tea  government,  nn- 
I  <Conip.  St.  I  9971). 


purposes  of  the  Or 


I  'aa  to  retain  forever 

1  ise  to  the  people  of 

tbe  coontry  of  anv  or  all  waterways  then 
known  to  be  navigable,  or  waterways  that  might 
thereafter  be  nsed  by  the  neonle  in  the  more 
remote  parte  of  the  countrv  for  the  purposes 
of  commerce.— Economy  Llnht  &  Power  Co.  v. 
D.  S.,  138. 

«=22(1)  (D.S.0.CJ.I1I.I  Under  Act  Sept  19, 
1890,  providing  that  dams  or  other  atructnrea 
in  navigable  waters  of  the  United  States  shall 
not  be  built  with  on  t  authority  of  the  Secretary 
of  War,  and  Act  March  8,  189»,  fl  9  {Comp.  St 
I  9971),  relating  to  navigable  waters  wholly 
within  the  state,  dams  or  other  atructnrea  may 
be  built  only  by  joint  aasent  of  the  natiooat 
'  and  atate  governmenta. — Economy  Light  &, 
Power  Co.  v.  U.  S^  138. 

Act  March  3.  1S99.  under  which  dams  or  oth- 
er structures  may  be  built  in  or  over  navigable 
streams  wbolly  within  a  state  only  by  joint 
aasent  of  the  national  and  state  governmenta, 
should  be  construed  to  refer  to  navigable 
pacity   and   not    rigidly   restricted    to    — 


time  of  its  pBBsage.^Id. 
®=24  CU.S.CCA.MasB.)  Act  March  3,  1899,  I 
15  tComp.  St  f  9020),  refluiring'  owners  of 
"raft    sunken    in   navigable   chaonela   to   mark 


(heir  lomtlon.  Is  ■  criminal  atatnte,  and  the 
dnty  imposed  does  not  arise  nndl  the  owner 
receives  knowledge  that  bia  vessel  has  been 
Run k.— Eastern  S.  S.  Corporation  r.  Great 
Lakea  Dredge  &  Dock  Co.,  S. 

NEGLIGENCE 

See  Appeal  and  Error,  «=3l039;   Bailment,  4 


14;  Banks  and  Banking,  •S=>2S3,  254;  Gar- 
riera;  Colliaion,  ^=39,  73;  Corporationa,  4^ 
491;   Master  and  Servant,  «=>lll-28&:   BaU- 


'1,  foaBttrr  auu  oervaut,  «^^^j.j.i— £ov,  xuui- 
--ads,  «=>281-360i  Shipping.  €=3166,  20S, 
209;     Street   Bailroads.    «bU4;     Wharvea, 

L   A0T8  OR  OHIS8IONB  OOITITITTIT- 

HTG   miGUGEIfOE. 

(A)   Peiwonal   CoadnDt  1>   Gcnentl. 

«=e  (U.S.C.C.A.I11.)  Every  peraon  for  whoae 
protection  a  statute  seta  up  a  pardealar  stand- 
ard of  conduct  ia  entitled  to  compoisation  for 
damagea  suffered  through  violation  of  that  stat- 
ute.^- "  ■     -       — 


nagea  suffered  through  viola 
!.— Roes  V,  Scbooley,  374, 


^323(2)  (U.S.C.C.A.OUD)  Petition  against  a 
railroad  for  death  of  a  mother,  who  bad  crawl- 
ed under  ita  freight  train  atanding  on  a  track 
blocking  a  pathway  to  picnic  grounds  in  order 
to  rescue  her  three  year  old  boy,  who  had 
previously  crawled  there,  Jield  not  to  atate  a 
case  of  attractive  nuisance  or  of  invitation.— 
Hodgea  t.  Erie  R.  Co.,  498. 

IV.   AOTIOHa 

(O)  TfIbI,  JadKiBCBti  >ad  ItCTl««*, 

«=>l36a0)  (U.S.C.C.A.Canal  Zone)  Hefodng 
directed  verdict  in  personal  injury  caae  is 
proper,  where  evidence  aa  to  necUgeDce  and 
contributory  negligence  ia  conflicting.— Pauuna 
a.  Oo.  V.  Pigott  183. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEUTRALITY  LAWS. 

<&=35  (U.S.C.C.A.Tez.)  Evidence  that  accused 
taking  some  2,000  rounda  of  ammnntdon 
mule  toward  a  river  crosaing  on  the  Mex- 
ican boundary,  from  wUcb  he  was  some  300 
yards  distant,  etc  lield  to  sustain  convictioB 
under  Comp.  St  ||  7677,  7978,  relating  to 
trauBportine  war  mnnltionB  for  export. — Sotello 
V.  tJ.  a,  67. 


NEWSPAPERS. 


NEW  TRIAL 


I.   NATITBE  AKD  BOOPE  OF  REHEDT 

.     J  (D.S.C.O.A.Oanal  Zone)  Both  under  Fu- 
ama  law  and   general   principle*,   motioD  tor 
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new  trial '  is  addressed  to  discretion  of  trial 
court— Panama  B.  Go.  ▼.  Pigott,  188. 

n.  OBOUNBS. 

(F)  Terdlot  or  Flndlnars  Contrarr  to  La'vr 

or  Bvldenee. 

«s>72  (U.S.C.O. A.Ohio)  It  was  not  the  proT- 
inee  of  the  trial  court  to  weigh  the  evidence 
when  passing  on  motion  to  direct  verdict,  hut 
when  he  came  to  consider  the  motion  for  new 
trial  he  was  required  to  weigh  evidence. — 
Lake  Erie  &  W.  B.  Ck>.  v.  Schneider,  025. 

NOTES. 

See  Bills  and  Noteo. 

NOTICE. 

See  Banks  and  Banking,  ^=»253;  Oorporations, 
^=5>542:  Courts.  ^292, 337 :  Criminal  Law, 
«s>1129 ;  Estoppel,  ^s»27,  d3 ;  Indians,  ^s> 
16;  Ua  Pendens,  ^=s>24;  Navigable  Waters, 
^=>24 ;  Poisons,  ^=s>123 ;  Principal  and  Sure- 

.  ty,  <8=»123:  Shipping,  ^=s>208:  SUtei,  4=»9; 
Vendor  and  Paichaser,  ^=»242l 

NUISANCE. 

Se«  Negligence,  «d923. 

OATH. 

See  Indictment  and  Information,  4=3>52;  Per- 
jury,  ^099. 

OFFICERS. 

See  Bankruptcy,  es>163,  223;  Banks  and 
Banking,  «8=>117,  118,  253,  254,  256,  257; 
Corporations,  ^s»316;  Courts,  ^=>335;  Crin>- 
inal  Law,  «=>369,  400,  402,  450,  723,  1160; 
District  and  Prosecuting  Attorneys;  Estop- 
pel, «=>88j  Evidence,  «=s>487,  543;  Indians, 
<^16;  Judges;  Beceivers;  Waters  and 
Water  Courses,  ^s»33. 

OIL 

See  Courts,  ^s»312;  Mines  and  IGnerala, 
79;   Taxation,  <8=»168,  498. 

PANAMA  CANAL 

See  Costs.  4=»108;    Exceptions,  Bill  of, 
86;    Baiiroads,  <9=>5^,  281. 

PANAMA  RAILROAD  COMPANY. 

See  Baiiroads,  «=s>5H. 

PARDON. 

See  Tntnesses,  ^=s>360. 

PARENT  AND  CHILD. 

See  Baiiroads,  «s>844,  850. 

PARTIES. 

See   Courts,  4=»810;    Equity,  es>108. 

For  parties  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  proceedings  or  instm- 

ments,  see  also  the  various  specific  topics. 


•  topie  and  KST-NVMBEB 

z.  PLAnrriFFS. 


PatMits 


(B)  Joinder* 

15  (n.S.C.CJLJ?a.)  Where  one  of  two  joini 
lessors  sues  alone  improperly  in  equity  with- 
out joining  his  colessor,  joinder  in  his  bill  ol 
his  independent  legal  cause  of  action  for  an 
indebtedness  from  defendant  lessee  to  him 
alone,  even  if  proper,  cannot  convert  the  insep- 
arable rights  of  himself  and  liis  colessor  into 
separate  rights,  justifying  his  suit  without  join- 
ing his  colessor.—Himes  v.  Schmehl,  281. 
«s»l9  (U.S.C.CJLJ»a.)  Where  a  contract  is 
joint,  and  not  several,  all  the  joint  obligees  or 
covenantees  who  are  alive  must  be  jomed  as 
plaintiffs.— Himes  v.  Sdmiehl,  281. 

PARTITION. 

n.  ACTIONS  FOB  PABTITIOV. 
(A)  RiflTlit  of  Aetlon  Aad  Defonses* 


C=s>l9  (U.S.C.C.A.Canal  Zone)  Bill  for  parti- 
tion or  sale  for  division,  even  if  it  can  be  made 
the  means  of  trying  a  disputed  title,  cannot  be 
maintained,  possession  not  beins  in  any  of  the 
parties,  but  in  the  government  under  a  daim 
of  right— Beina  v.  Bracho,  180. 

PARTNERSHIP. 

See  Bankruptcy,  «s>166;    Courts,  ^s»264. 

PATENTS. 

See  Bst0K>el,  ^=»68. 

n.  PATENTABHiITT. 
(A)  IttTentlon. 

4=»26(1)  (U.S.C.C.AJlinn.)  A  new  combination 
of  old  elements  whereby  an  old  result  is  ob- 
tained in  a  more  facile,  economical,  and  efficient 
way  is  as  securely  protected  by  a  patent  as  is 
a  new  machine  or  composition  of  matter,  pro- 
vided tiie  discovery  and  reduction  to  practice 
of  the  novel  combination  rose  above  the  reach 
of  the  skill  of  the  mechanic  trained  in  the  art. 
—Minneapolis,  St  P.  &  S.  S.  M.  By.  Co.  v. 
Bamett  &  Becord  Co.,  886. 

(D)  Amtlolpatiom* 

^=»53  (n.S.C.CJLMinn.)  The  mere  conception 
of  an  invention  and  the  drawing  of  plans  and 
sketches  thereof  does  not  constitute  one  an  in- 
ventor for  the  purpose  of  anticipating  a  later 
gatent  to  another.— Minneapolis,  St.  JP.  &  S. 
.  Bi.  By.  Co.  V.  Bamett  &  Becord  Co.,  886. 
^=s>66  (U.S.C.C.A.Minn.)  That  prior  patents 
separately  disclosed  one  or  more  of  the  ele- 
ments of  a  later  patent,  while  no  one  of  them 
disclosed  them  ail,  does  not  necessarily  es- 
tablish anticipation  by  any  of  them.— Minneapo- 
lis, St  P.  &  S.  S.  M.  By.  Co.  v.  Bamett  & 
Becord  Co^  886. 

<e3=>69  (U.S.C.C.A.N.X.)  A  publication  that  an- 
other firm  had  sent  out  a  catalogue  of  a  silent 
gear  made  of  fiber  of  prepared  cotton  is  too 
vague  to  enable  an  expert  to  carry  the  device  in- 
to practical  use,  and  does  not  invalidate  a  subse- 
quent patent  for  a  gear  made  of  compressed 
cotton  fibers.— General  Electric  Co.  v.  Conti- 
nental Fibre  Co.,  54. 


PaiMitfl 
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(B)  Prior  P«¥U«  Use  •»  8«le. 

♦=>75  (U.S.C.C.A.N.Y.)  The  use  of  a  number 
of  gears  made  of  compressed  cotton  fibers  in  a 
plant  where  the  inventor  of  such  fears  was 
employed  for  experiment,  and  to  convince  skep- 
tical superiors  of  their  merit,  is  not  a  public 
use  which  wiU  defeat  the  right  to  a  patent  on 
an  application  filed  more  than  two  years  after 
the  first  gear  was  constructed,  but  less  than 
one  year  after  such  gears  were  on  the  market. 
—General  Eaectric  Co.  v.  Continental  Fibre  Co., 
54. 

IV.  APPUOATIOH8    AHD    PBO0EED« 
IHQS  THEBEOH. 

<&=»I02  (U.S.C.CA.Ind.)  Claims  40  and  41  of 
the  Green  patent.  No.  1,180,030,  inserted  after 
the  original  application  on  request  of  the  ex- 
aminer for  the  purpose  of  interference,  were 
within  the  drawmgs  and  specifications  of  the 
original  application,  so  that  no  additional  venn- 
cauon  thereto  was  necessary.— Taggart  Baking 
Co.  V.  Green,  299.  „      , 

<8=»II0  (U.S.C.CA.N.Y.)  An  application  for  a 
patent  for  gears  made  of  compressed  textile 
material,  the  specific  material  used  being  cot- 
ton batting,  describes  the  same  invention  as  a 
prior  pending  application  describing  the  materi- 
al as  compact  layers  of  textile  fibers;  and, 
there  being  no  showing  of  their  intention  to 
abandon  the  original  invention,  the  subsequent 
application  can  be  treated  as  a  continuation  of 
the  former.— General  Electric  Co.  v.  Continen- 
tal Fibre  Co.,  54. 

Vm.  DISOLAIMSRf. 

<Ss>l49  (U.S.C.C. A.Ohio)  The  owner  of  a  pat- 
ent, if  it  be  held  in  his  suit  for  infringement 
that  the  claims  in  suit  are  too  broad,  cannot 
be  given  relief  on  filing  necessary  disclaimer  m 
the  Patent  Office,  where,  if  limited  to  the  ap- 
plication of  the  three  first  features  in  the  pat- 
ent relied  upon  by  plaintiff,  another  feature  not 
employed  by  defendant's  device  would  stul  re- 
main, whUe,  if  made  to  include  a  construction 
of  the  claims  in  accordance  with  plaintiff  s  m- 
terpretation  of  the  distinjfuishing  fourth  fea- 
ture relief  would  be  inequitable  as  converting 
into  infringement  acts  otherwise  innocent— 
Kellopg  Switchboard  &  Supply  Co.  v.  Dean 
Electric  Co^  466. 

<g==>l55  (U.S.C.C.A.I11.)  A  claimant  of  a  gen- 
eric invention  does  not  lose  his  right  by  de- 
clining to  claim  some  other  person's  subse- 
quently devised  form.— Standard  Scale  &  Sup- 
ply Oo.  V.  Oropp  Concrete  Machinery  Co.,  60. 

IX.  OOHSTBUOTIOH  AND  OPEBATIOH 
or  ZiETTEBB  PATEWT. 


(B)  litmltattom  of  Clali 


«=>I74  (U.S.C.CJ^.31inn.)  When  a  patentee 
has  plainly  described  and  claimed  his  improve- 
ments or  combinations,  he  has  the  />ght  to 
every  use  to  which  they  can  be  appUed,  and  to 
every  way  in  which  they  can  be  utilized,  wheth- 
er or  not  he  was  aware  of  them  when  he  se- 
cured his  patent— Minneapolis,  St.  P-  *  S.  sJ. 
M.  Ry.  Co.  V.  Bamett  &  Record  Co.,  388. 
«=>I77  (U.S.C.C.A.Minn.)  When  a  patentee 
has  plainly  described  and  claimed  his  combina- 
tions, he  has  the  right  to  every  use  to  which 
they  can  be  applied,  and  to  every  way  in  wnich 
they  can  be  utilized,  whether  or  not  he  was 
aware  of  them  wh^^n  he  secured  his  patent.— 
Minneapolis,  St.  P.  &  S.  S;  M.  Ry.  Co.  v. 
Bamett  &  Record  Co.,  386.  ^^  ^  .     , 

«=>  1 77  (U.S.C.C. A.Ohio)  A  part  which  w  dear- 
ly made  an  essential  element  of  a  combmation 
daim  by  the  patentee  must  be  given  effect  as  a 
limitetion,  although  in  actual  use  of  the  m^ 
chine  it  proved  unimporUnt— Firestone  Toe  * 
Rubber  Oo.  v.  Seiberling,  286. 

X.  TFTLE,  OONVBYANOBS.  AHD  OOH- 

TBAOTS. 

(B)  AMlarnmentfl  and  Other   Tranafen. 

<g=»202(l)  (U.S.C.C.A.I11.)  Where  one,,who  was 
no  novice  in  the  patent  business,  assigned  an 
application  for  a  patent,  no  fine  line  wiU  be 
drawn  in  his  favor,  as  against  the  assignee,  be- 
tween claims  as  allowed  and  those  oriffinally 
made  upon  the  description  and  drawings.— 
Foltz  Smokeless  Furnace  Co.  t.  Eureka  Smoke- 
less Furnace  CO;,  193.  . 
^=>202(2)  (U.S.C.C.A.I1L)  The  assignor  of  an 
appUcation  for  a  patent  is  estopped,  as  against 
the  assignee,  from  questioning  the  viOidity  of  a 
patent,  applicaUon  for  which  «i»>sequentiy 
eventuates  m  a  patent,  as  to  daime  withm  the 
scope  of  the  original  disclosure,  thoufh  not 
made  in  the  appUcation  as  ffled.--FolU  Smoke- 
less Furnace  Co.  v.  Eureka  Smokeless  Furnace 
Co.,  19B. 

xcL  nfrmniQEMEHT. 


(A)  In  G«aeral« 

«S=»I57(2)  (U.S.C.C.A.Minn.)  It  ia  one  of  the 
fundamental  rules  for  the  interpretation  of 
contracts  and  grants,  especially  apphcable  to 
grants  of  patents,  that  in  case  of  doubt  or  am- 
biguity that  construction  should  be  preferred 
which  sustains  and  vitalizes,  rather  than  that 
which  strikes  down  and  paralyzes.— Minneapo- 
lis, St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Bamett  &  Rec- 
ord  Co.,  386. 


(A)  "Wliat  Coa»tltate«  lafrlm^easemt. 

<5=>226  (U.S.C.C.A.N.Y.)  If  a  If  tent  daim 
mTds  upon  an  offending  aPP«^t"f  "jj"?®^ 
ment  is  suggested  although  not  proved,  but  tto^ 
is  no  infringement  if  the  cl«^in  wiU  n^rw^ 
upon  that  which  is  said  to  infnnge.-Geoghe- 

ffsji  V    Ernst*  W-  .  _ 

^243  (U.8;C.C.A.Minn.)  When  ,the  adviwcs 
toward  the  desideratum  is  gradual,  and  several 
inventors  formed  different  combmations,  whicn 
accomplished  the  result  sought  with  varymg 
degrees  of  success,  each  is  entitled  to  his  own 
combination,  as  long  as  It  differs  from  Jhwe  rf 
his  competitors  and  does  not  indaff  theirs. 
MinneapoUs,  St  P.  &  S  S,  M.  Ry.  Ca  v. 
Bamett  &  Record  Co.,  88o. 

(C)  Salts   la   BqattT* 

«8=>288  (U.S.C.CJL.N.Y.)  Evidence  *eW  insuffi- 
cient to  show  that  a  jobber  handlmg.  defend- 
ant's article,  which  it  was  clsimed  mfnngea 
plaintirs  paten^t,  was  defendant's  agent  withm 
Judidal  cSde,  i  48  (Comp,  St,  i  1<P);  ^Jf^J; 
ixing   service   upon   the    infrmgers    agent  w 
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certain  cases.-^Stryker  Deflector  Co.  v.  Perrin 
Mfg.  Co.,  60. 

If  jobbers  forwarded  orders  to  their  principal 
in  another  state  and  the  goods  were  shipped  di- 
rect by  the  principal,  the  sale  is  consummated 
outside  the  state,  and  there  is  no  patent  in- 
fringement within  the  district  under  Judicial 
Code,  §  48  (Comp.  St.  §  1030),  conferring  juris- 
diction in  aistricts  where  the  infringement  is 
committed.— Id. 

«=>324(5)  (U.S.C.CJLMinn.)  Where  a  patent 
has  been  granted  and  sustained  by  a  trial  court, 
the  legal  presumption  is  that  the  decisions  or 
the  Patent  Office  and  the  court  in  an  infringe- 
ment case,  were  right,  and  they  may  not  law- 
fully be  reversed  by  an  appellate  court,  unless 
there  is  clear  and  convincing  proof  in  the  rec- 
ord that  they  have  made  some  serious  mistake 
of  fact  or  fallen  into  fatal  error  of  law.— 
Minneapolis,  St.  P.  &  8.  S.  M.  Ry.  Co.  v. 
Bamett  &  Record  Co.,  386. 
^»327  (U.S.C.C.A.Iowa)  The  sustaining  of  a 
patent  upon  a  differentiation  from  the  prior 
art  does  not  authorize  the  successful  party  to 
gather  to  himself  a  monopoly  of  what  was 
old  when  he  entered  the  field.— T.  L.  Smith  Co. 
Y.  Cement  Tile  Machinery  Co.,  463. 

Zni.  DECISIONS  ON  THE  VAI.IDITY, 
CONSTRUCTION,  AND  IN- 
FBINGEBffENT  OF  PARTICU- 
liAB  PATENTS. 


UNITED  STATES. 

OBIOnfAL. 

705,042.  Improved  fire  escape,  claims  1  and  2, 
held  infringed ;  claim  3,  held  not  in- 
fringed,   307. 

762,561.  Machine  for  makinpr  casings  for  auto- 
mobile tires,  claim  1,  held  limited 
and  not  infringed ;  claims  2  and  14 
held  invalid,  286. 

770,633.  Harmonic  calling  means  in  telephone 
systems,  held  not  infringed,  465. 

700,776.  Conveyer,  claims  7  and  8,  held  void, 
898. 

790,811.  Elevator  fo^*  packages,  claims  1,  2,  3. 
10,  and  11,  held  not  anticipated  ana 
valid,  398. 

603,721.  Improvements  in  concrete  mixers,  con- 
strued, and  held  not  infringed,  463. 

896,233.  Working  elevator,  held  not  anUcipated, 
valid  ai^d  infringed,  386. 

941,962.  Machine  for  making  casings  for  auto- 
mobile tires,  held  invalid,  286. 

947,196.  Concrete  mixer,  claims  1,  2,  3,  4,  7,  9, 
12,  13,  14,  and  16,  held  valid  and  in- 
fringed, 60. 

1,025,420.  Revolving  clod  fender  held  not  antic- 
ipated, valid,  and  infringed,  402. 

1,038,146.  Meter  box,  held  void,  407. 

1,039,210.  Sbdrpening  device  for  meat-slicing 
machine,  held  not  infringed,  305. 

1,061,770.  Compressed  fibre  gear,  held  valid 
and  infringed,  54. 

1,148,128.  Electric  light  deflectors,  claims .  1 
and  2,  held  valid  ana  infringed, 
60. 

1,170,193.  Hoistinff  apparatus,  claims  1,  2,  and 
3,  held  valid,  but  not  infringed, 
64. 
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1480,030.  Biscuit  cutter,  claima   29, 30,  4(M5, 
held  valid,  and  infringed,  299. 

BBIS8UBD. 

12,169.  Power  loom,  held  void,  405. 
13,398.  Note   sheet  guide,  held  valid  and  in- 
fringed, 195. 

PAYMENT. 

See  Banknmtcy,  4s»165,  166,  326,  845;  Banks 
and  Banking,  «=»117,  118;  Bills  and  Notes, 
€=s>434;  Brokers,  ^s»54;  Carriers,  ^=»38, 
58;  Corporations,  ^=»228;  Costs,  «=s>251; 
Eminent  Domain,  ^=»148;  Evidence.  ^=s>96; 
Blines  and  Minerals,  ^=»79;  PrincipfU  and 
Surety,  «=>162;  Sales,  ^=s>79,  82,  88,  174, 
202,  218^;    Seamen,  «s>23. 

I.  REQUISITES     AND     SITFFICIENCT. 

«=>22  (U.S.C.C.A.N.Y.)  Accepting  a  buyer's 
check  does  not  ordinarilv  operate  as  payment, 
so  as  to  prevent  the  seller  from  retaking  the 
goods,  if  the  check  is  not  paid.— In  re  Perpall, 
104. 

PERJURY. 

See  Constitutional  Law,  ^=3»46;  Indictment 
and  Information,  ^s>108. 

I.  OFFENSES    AND    RESPONSIBUJTT 


«S=»9(2)  (U.S.C.C.A.Cal.)  Under  the  Selective 
Service  Regulations,  published  November  8, 
1917,  pages  7  to  14,  associate  member  of  the 
legal  advisory  draft  board  of  a  county  in  Cali- 
fornia held  to  have  had  authority  to  administer 
to  a  registrant  an  oath  on  the  occasion  of  such 
registrant's  verifying  his  questionnaire  as  to 
the  details  of  persons  dependent  upon  him,  as  a 
wife.— Hardwick  v.  U.  S.,  509. 
<5=s>9(2)  (U.S.C.CA.Cal.)  Under  Selective  Serv- 
ice Regulations  1917,  IS  91,  94,  95,  a  registrant 
who  swore  to  the  afiadavit  verifying  his  ques- 
tionnaire, which  falsely  stated  that  he  had  a 
wife  dependent  on  him  for  support,  committed 
perjury,  despite  his  claim  that  there  is  no 
statute  authorizing  such  an  oath^nd  no  au- 
thorization by  the  regulations.— Whiteside  t. 
U.  S.,  513. 

n.  PROSECtmON  AND  PUNISHMENT. 


19(2)  (U.S.C.CA.Cal.)  Wliere  the  indict- 
ment, charging  defendant  with  having  unlaw- 
fully, improperly,  and  fraudulently  endeavored 
to  obtain  the  allowance  of  his  application  for 
exemption  and  discharge  from  the  selective 
service  draft  on  the  ground  that  he  had  a  de- 
pendent wife,  charged  that  he  willfully  and 
falsely  stated  in  the  affidavit  to  his  question- 
naire that  he  had  a  wife  dependent  on  his  labor 
for  support,  etc.,  such  indictment  was  not  de- 
fective because  failing  to  aver  that  the  wife 
was  mainly  dependent  for  support  on  defend- 
ant's labor.— Hardwick  v.  U.  S.,  509. 
<e=»l9(2)  (U.S.C.C.A.Cal.>  Indictment  for  per- 
jury by  having  sworn  falsely  that  defendant,  a 
registrant  under  the  Selective  Service  Act 
(Comp.  St.  1918,  §  2044a  et  seq.),  had  a  wife 
dependent  on  him  for  support,  heid  sufficient  in 
its  charge  that  defendant  was  the  person  who 
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subscribed  and  took  the  affidavit—Whiteiide  t. 
U.  S.,  518. 

€=s>36  (U.iS.G.C.A«Ala8ka)  In  a  prosecution  for 
making  false  affidavits  as  to  annual  assessment 
work  on  a  placer  claim,  in  violation  of  the 
Alaska  law,  held  that,  while  the  evidence  for 
the  prosecution,  stanoing  alone,  would  be  in- 
sufficient to  sustain  a  conviction,  yet,  in  con- 
nection with  discrepancies  of  defendant's  own 
testimony,  denial  of  his  motion  for  instructed 
verdict  was  proper.— VeiUn  v.  U.  £L,  034. 

PERPETUITIES. 

See  Caiarities,  ^=s>38. 

«=s»4(4)  (U.S.C.GJLIU.)  Mere  request  in  will 
makins  devise  for  support  of  a  school  in  a  city, 
that  the  dty  keep  testator's  family  burial  lot 
in  repair,  imposes  no  obligation,  much  less 
creates  a  perpetuity,  and  so  does  not  affect 
validity  of  charitable  gift— Laswell  v.  Hungate, 
29. 

PHYSICIANS  AND  SURGEONS. 

See  Conspiracy,  ^s»48;  Criminal  Law,  4s»371, 
472;    Insurance,  ^=a45B,  455;    Poisons,  ^s> 

PLEADING. 

See  Courts,  ^=s>276,  405;  Equity,  ^=s>262;  Es- 
toppel, €b»3;  Evidence,  ^s»272;  limitation 
of  Actions,  «s>127,  180. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadiings,  see 
Appeal  and  Error. 

I,   FORM  AKD  ALLEGATIONS  IH  OEN« 


^=>34(3)  (U.S.C.C.A,IU.)  Assuming  that  Rev. 
Codes  Mont  |  3850,  making  directors  of  a  cor- 
poration liable  for  debts  of  the  corporation  if 
they  do  not  file  certain  reports,  appUes  to  for- 
eign corporations,  in  a  proceeding  against  di- 
rectors of  a  foreign  corporation  tor  not  filing 
such  reports  in  Montana,  it  must  be  specifical- 
ly alleged  that  the  debt  was  incurred  in  Mon- 
tana, inasmuch  as  a  judgment  rendered  in 
Montana  on  a  debt  raises  no  presumption  that 
the  debt  was  there  incurred.— Stark  Bros.'  Nur- 
series &  Orchards  Co.  v.  Little,  461. 

V.  DEMURRER  OB  EXOEPnOM; 

^=>2I8(4)  (n.S.C.C.A.Ohio)  Dismissal  of  ac- 
tion against  railroad  for  a  death  on  its  track, 
on  sustension  of  its  demurrer  to  plaintiffs  pe- 
tition, held  erroneous;  it  not  being  clear  that 
a  good  cause  of  action  could  not  be  stated  by 
amendment.— Hodges  v.   Erie  R.   Co.,  498. 

VI.   AMENDED  AND   SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

^==>236(5)  (U.S.C.C.A.lowa>  Allowance  of  an 
amendment  during  trial,  to  conform  the  plead- 
ings to  the  proof,  is  discretionary  with  the 
trial  court— Salvers  v.  U.  S.,  339. 
<S=»248(4)  aJ.S.O.CA.Iowa)  Where  plaintiff  In 
the  original  petition  on  contractor's  bond  set 
up  a  claim  for  material  furnished  by  him  to 
a  contractor^  an  amendment  setting  up  a  fur- 
ther claim  for  material  furnished  bv  another 
and  assigned  to  him  states  a  new  and  separate 


cause  of  action,  although  the  amount  prayed 
for  in  the  original  petition  was  large  enough  to 
cover  both  daims.— Salyers  v.  U.  S.«  339. 

PLEDGES. 

Se«  Warehousemen,  ^=»15. 

POISONS. 

See  Conspiracy,  <=3»48;  Criminal  Law,  ^=»371t 
472,  1177,  1186;  Indictment  and  Informa- 
tion, ^=»110,  111;    Insurance,  ^=s>530. 

^=»2  (U.S.C.C.A.Bfidi.)  The  administrative  pro- 
visions of  Harrison  Narcotic  Drug  Act,  I  1 
(Comp.  St  I  6287g)^  relating  to  taxation  and 
registration,  are  valid. — Stetson  y.  U.  S^  639. 
<ttg^  (U.S.C.C.A.Mich.)  "Preparations  ana  rem- 
edies,'* contained  in  Harrison  Narcotic  Drug 
Act  i  6  (Comp.  St  I  62870,  held  not  to  include 
clear  morphine,  but  to  relate  to  actual  medic- 
inal preparations  and  remedies  not  containing 
more  than  a  quarter  of  a  grain  of  morphine, 
remedies  such  as  a  physician  or  druggist  would 
normally  di8pen8e.--Stetson  v.  U.  S..  639. 

Harrison  Narcotic  Drug  Act,  |  8  (Comp.  St 
§  6287n),  applies  to  the  business  of  selling  nar- 
cotic drugs  as  distinct  from  mere  possession. 
—Id. 

^=>9  (U.S.C.C.AJiich.)  In  a  prosecution  for 
violation  of  the  Harrison  Narcotic  Drug  Act 
(Comp.  St  1 6287g  et  seq.))  defendant  not  being 
charged  as  a  physician  or  a  druggist,  and  the 
indictment  not  negativing  the  exception  of  sec- 
tion 6  of  the  act  (Comp.  St  |  62879,  ^^  ^^^ 
open  to  him  to  show  he  was  merely  dispensing 
medicinal  preparations  and  remedies  contain- 
ing not  more  than  the  amount  of  morphine 
permitted  by  section  6.— Stetson  v.  U.  S.,  639. 
<S=s>9  (U.S.C.CJLTex.)  An  indictment  charging 
violation  of  the  Harrison  Narcotic  Act  (Comp. 
St  IS  6287g-6287q),  which  averred  that  defend- 
ant at  the  time  of  the  offense  knew  that  cocaine 
was  a  derivative  of  coca  leaves,  and  that  mor- 
phine and  heroin  were  salts  and  derivatives  of 
opium,  sufficiently  averred  by  implication  the 
fact  that  cocaine  was  a  derivative  of  such 
leaves,  and  that  morphine  and  heroin  are 
salts  or  derivatives  of  opium.— Melanson  v. 
U.  S.,  129. 

In  prosecutions  for  violating  and  conspiracy 
to  violate  the  Harrison  Narcotic  Act  (Comp. 
St.  §)  6287g-6287q),  evidence  in  one  case  h^ld 
sufficient  to  show  the  drugs,  cocaine,  morphine, 
and  heroin,  are  salts  and  certainly  derivatives 
<^  coca  leaves  or  opium,  and,  in  the  second 
case,  sufficient  to  authorize  submission  of  the 
issue  to  the  jury.— Id. 

In  prosecution  of  physicians  for  sale  of  drugs 
in  violation  of  Harrison  Narcotic  Act  (Comp. 
St  SS  6287g-6287q),  whether  dispensing  of  drug 
in  each  case  was  a  dispensing  of  it  by  a  physi- 
cian to  a  patient,  in  which  case  no  order  form 
was  required,  or  whether  the  form  of  prescrip- 
tion was  used  by  defendants  as  an  evasion  of 
the  law.  and  not  in  good  faith,  in  which  case  the 
dispensing  would  be  a  sale,  and  an  order  form 
necessary  to  bring  it  within  the  law,  heUi  for 
the  jury.— Id. 

In  prosecution  of  physicians  for  having  vio- 
lated the  Harrison  Narcotic  Act  (Oimp.  St  f| 
6287g-6287q),  whether  two  persons  were  con- 
sumers of  the  drug  and  not  patients  of  defend- 
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ants,  and  whether  defendants  and  the  druggists 
on  whom  they  issued  prescriptions,  their  co< 
defendants,  knew  the  true  character  in  which 
such  persons  sought  to  procure  drugs,  htld-  for 
the  jury.— Id. 

In  prosecution  of  physicians  for  having  vio- 
lated and  conspired  to  violate  tire  Harrison 
Narcotic  Act  (Comp.  St  §S  6287g-6287q),  the 
trial  court  in  his  general  charge  properly  sub- 
mitted  an  issue  as  to  the  good  faith  of  defend- 
ants in  issuing  their  prescriptions  to  supposed 
patients,  since  the  defendants  could  only  pro- 
tect themselves  if  the  prescriptions  were  is- 
sued legitimately  in  their  practice.— Id. 


POST  OFFICE. 

See  Bribery,  ^=»11;  Conspiracy,  ^=»47;  Crim* 
inal  Law,  ^=s>1170^. 

PRACTICE. 

For  practice  in  particular  actions  and  pro* 
ceedings,  see  the  various  specific  topics. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRESIDENT. 

See  Orimlnal  Law,  «s»369. 

PRICE. 

See  Injunction,  4s»34. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Carriers, 
^=>71;  Criminal  Law,  ^=s>406;  Patents,  ^s» 
288;    Reformation  of  Instruments,  ^s>30. 

PRINCIPAL  AND  SURETY. 

See  Bankruptcy,  ^=>230;  Drains,  ^=>4d;  Guar- 
anty;    Witnesses,    <S=:»244,    255. 

m.  BISOHABGE  OF  8UBETT. 

^=>123(])  (U.S.C.C.A.Mi8s.)  The  contract  re- 
quirement of  exertion  by  contractor  of  all 
reasonable  diligence  and  activity  being  for  the 
benefit  of  the  obligee  on  the  contractor's  bond, 
the  obligee,  by  failing  to  treat  a  less  amount  of 
diligence  as  a  default,  waived  it,  and  was  not 
required  to  give  the  surety  notice  thereof;  it 
not  being  in  such  case  a  *'default"  within  the 
meaning  of  the  contract. — Equitable  Surety  Co. 
V.  Board  of  Com'rs  of  Muddy  Bottom  Swamp 
Land  Dist.  No.  1,  Tippah  County,  Miss,  119. 

ZV.  REMEDIES  OF  OBEDITOB8, 

^=:»I45(1)  (U.S.C.CA.Miss.)  In  action  on  sure- 
ty's bond,  judgment  against  principal  for  breach 
of  contract  is  admissible  as  prima  facie  evi- 
dence of  principal's  default,  even  against  sure- 
ty.—Equitable  Surety  Co.  v.  Board  of  Com'rs 
of  Muddy  Bottom  Swamp  Land  Dist.  No.  1, 
Tippah  County,  Miss.,  119. 
^;^I5I  (U.S.C.CJ^.Mis8.)  Ordinarily  obligee  on 
bond  is  broper  party  to  enforce  it.— Eauitable 
Surety  Co.  v.  Board  of  Com'rs  of  Muddv  Bot- 
tom Swamp  Land  Dist.  No.  1,  Tippah  County, 
Miss.,  119. 
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Surety,  receiving  a  premium,  is  estopped  to 
deny  obligee's  capacity  to  sue  for  breach  of 
bond.— Id. 

^=s>l62(2)  (U.S.C.CJLJifiss.)  In  action  on  sure- 
ty's bond,  evidence  that  surety's  manager  con- 
strued contract  as  authorizing  payment  of  dis- 
puted item  to  contractor,  etc.,  neld  to  make  a 
jury  question  whether  such  payment  was  au- 
thorized by  contract — Equitable  Surety  Co.  v. 
Board  of  Com'rs  of  Muddy  Bottom  Swamp 
Land  Dist.  No.  1,  Tippaii  County,  Miss.,  119. 

In  action  on  surety's  bond,  evidence  that  con- 
sideration named  in  drainage  contract  was  sub- 
ject to  discount  under  another  contract,  etc., 
made  a  jury  question  whether  plaintiff  made 
a  material  false  representation  to  defendant 
surety  that  contractor  would  receive  amount 
stated  in  original  contract — Id. 

In  action  on  a  surety's  bond,  conflicting  evi- 
dence held  to  make  jury  question  whether 
plaintiff  falsely  represented  to  defendant  surety 
that  bond  was  to  cover  additional  work,  for 
which  contractor  would  receive  additional  pay. 
-Id. 

V.  RIGHTS  AHD  REMEDIES   OF 

SURETY. 

(B)  As  to  Prlmolpal. 

^=s>185  (U.S.C.CA.ya.)  The  right  of  a  surety 
on  a  bail  bond  to  recover  out  of  an  indemnity 
fund  provided  by  the  principal  his  reasonable 
expenses  in  defending  a  suit  on  the  bond  does 
not  extend  to  costs  and  fees  expended  in  de- 
fending against  a  supplementary  proceeding 
by  the  government  to  collect  the  judgment— 
Learv  v.  U.  S.,  330. 

A  deposit  of  securities  to  indemnify  the  sure- 
ty on  a  bail  bond  carries  an  implied  warranty 
of  title,  but  not  that  the  title  will  not  be  ques- 
tioned, and  the  surety  is  not  entitled  to  charge 
the  fund  with  the  expense  of  successful  litiga- 
tion in  defending  his  title  as  against  his  ad- 
versary, which  was  acijudged  owner  of  the 
securities  subject  to  his  claim,  whether  the 
litigation  is  conducted  by  himself  or  the  de- 
positary.—Id. 

PROCESS. 

See  Appeal  and  Error,  ^=»d97;    Appearance, 
^=»20. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

<8=»9  (U.S.C.C.A.Tex.)  In  suit  by  receiver  of 
an  oil  company  and  a  lumber  company  against 
another  lumber  company  for  the  timber  on  cer- 
tain lands,  evidence  held  sufficient  to  author- 
ize finding  that  title  at  the  time  of  institution 
of  the  suit  was  in  plaintiff  lumber  company  and 
the  oil  company.— Keith  Lumber  Co.  v.  Hous- 
011  Co.  of  Texas,  213. 

PROSTITUTION. 

See  Aliens,  ^=s>54. 

^=»5  (U.S.C.C.A.Iowa)  Evidence  in  a  prosecu- 
tion for  violation  of  the  White  Slave  Traffic 
Act  (Comp.  St  §  8812)  held  sufficient  to  war- 
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rant  sabmission  of  the  case  to  the  jury.— Nokii 
V.  U.  S.,  453. 

PUBLIC  LANDS. 

See  Constitiitional  Law,  ^=:>46;  Drains,  ^ss> 
49;  Ejectment,  ^=»10G;  Estoppel,  «=9»27, 
47;  Evidence,  ^=»342;  Indictment  and  In- 
formation, ^s»108;  Mines  and  Minerals,  ^s» 
42;    Perjurj,  «=»3e. 

n.  StrBVET  AKD  DISPOSAL  OF  LAHDS 
OF  UNITED   STATES. 

(K)  Remedies  la  Cases  of  Fraady  Mlstalce» 

or  Trast. 


,  120  (U.S.C.C«A..Neb.)  The  United  Stotes 
held  entitled  to  cancellation  of  patents  for  sol- 
diers' homesteads  which  were  taken  by  the  en- 
trymen  under  contracts  to  convey  to  another, 
who  paid  all  expenses  and  the  agreed  price 
on  conveyance  after  final  proof.— Eldred  y. 
U.  S.,  270. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads;    Street  Railroads. 

QUIETING  TITLE. 

See  Equity,  «s»262. 

RAILROADS. 

See  Appeal  and  Error,  ^=»1064;  Oarriers; 
Continuance,  ^=»26;  Courts,  ^s»297;  Death, 
^=»58;  Master  and  Servant,  «=s>lll,  204, 
228.  240,  278,  285;  Pleading,  «=>218;  Street 
Railroads;   Trial,  «s»253. 

I.  CONTBOI.  ANDREOtnLATIOK  IK 

OEHERAIi. 

«=»5'/2  [New,  vol.  6A  Key-No.  Series] 

(U.S.C.O.A.Ganal  Zone)  Since  Act  June 
25,  1910,  Act  Aug.  24,  1912,  $  6  (Comp.  St.  f 
10042),  and  other  statutes  and  regulations  and 
rulings,  indicate  an  intention  to  preserve  the 
corporate  existence  of  the  Panama  Railroad 
Company,  though  the  government  owns  all  its 
stock,  that  corporation  may  be  sued  by  a  private 
individual  for  injuries  caused  by  the  negligence 
of  its  employes.— Panama  R.  Co.  v.  Curran, 
114. 

VII.  SAIiES.   LEASES,    TRAFFIC   OOK- 
TRAOTS.  AND   OONSOLIDATION. 


133  (1)  (U.S.C.C.A.Neb.)  In  a  lease  of  land 
by  a  railroad  company  to  a  smelting  company 
as  site  for  a  plant,  reserving  to  lessor  all  tracks 
thereon,  a  provision  by  which  lessor  agreed  to 
furnish  material  and  lay  all  further  tracks  re- 
quired by  lessee,  "and  do  all  switching  of  its 
cars  within  its  premises  necessary  in  placing  the 
same  for  loading  and  unloading  freight  or  ma- 
terial therefor  free  of  charge  to  said  smelting 
company,"  held  not  to  limit  such  free  switching 
service  to  that  of  cars  for  actual  load  hauls  from 
or  to  the  plant,  especially  in  view  of  a  contrary 
practical  construction  by  the  parties  during  30 
years.— American  Smelting  &  Refining  Oo.  v. 
Union  Pac.  R.  Co.,  83. 


Z.  OPEBATIOE. 

(D)   Injvrles  to   Ijlceasees   or  Trespassers 

lA  General. 

^=»28l(l>  (U.  S.  C.  C.  A.  Canal  Zone)  Evidence 
that  emplov^  of  the  Panama  Railroad  Company 
oiled  the  floor  of  a  commissary  operated  by  it, 
so  as  to  make  it  dangerously  slii^pery,  as  a  re- 
sult of  which  a  customer  was  injured,  estab- 
lishes negligence  for  which  the  corporation  was 
liable,  under  the  law  of  the  Canal  2>>neaw— Pana- 
ma R.  Co.  y.  Curran,  114. 
«=3>28l(l)  (n.S.C.CA.Canal  Zone)  Under  the 
Panama  laws,  a  railroad  is  liable  for  ikersonal 
injuries  caused  by  negligence  of  its  employes.— 
Panama  R.  Co.  y.  Pigott,  183. 

(F)  Aeeldents  at  Crossiaira. 

^=s>300  GJ.S.C.C.A.Ohio)  Though  a  pathway 
across  a  railroad's  track  to  a  picnic  ground  was 
a  private  way,  where  the  public  was  licensed 
to  use  it  in  crossing  the  tracks,  a  duty  arose 
on  the  railroad  to  exercise  reasonable  care  to 
avoid  injury  to  those  whose  presence  there  rea- 
sonably might  be  anticipated.— Hodges  v.  Erie 
R.  Co.,  498. 

<3=>327(7)  (n.S.C.C.A.Ohio)  The  owner  and 
driver  of  a  motor  truck  along  a  good  road,  so 
that  the  truck  was  not  noisy,  in  approadiing  a 
single-track  railroad  crossing,  was  not  required 
as  a  matter  of  law  to  stop  to  avoid  the  implica- 
tion of  negligence  contributing  to  his  injuries, 
when  struck  by  a  special  train  mnning  at  an 
unusual  time;  the  view  not  being  so  obstructed 
as  to  require  plaintiff  to  stop.— Lake  Erie  & 
W.  R.  Co.  y.  Schneider,  625. 
<d=»344(3)  (U.S.C.C.A.Ohio)  Petition  against  a 
railroad  for  death  of  a  mother,  who  crawled 
under  a  freight  train  standing  on  a  track  where 
it  blocked  a  pathway  to  picnic  grounds,  in  an 
attempt  to  rescue  her  three-year  old  son,  who 
had  crawled  under  the  train  before  her,  held 
not  to  state  a  case  of  actionable  necligence  on 
the  railroad's  part— Hodges  y.  Eiie  R.  Co., 
498. 

<&=»346(2)  (n.S.C.C.A.Ohio)  In  the  federal 
courts,  the  burden  to  prove  the  defense  of  con- 
tributory negligence  rests  upon  defendant  in  a 
suit  for  injuries  at  a  crossing. — ^Lake  Erie  &  W. 
R.  Co.  y.  Sehneider,  625. 
<8==>350(1)  (U.S.C.C.A.Ohio)  In  an  action 
against  a  railroad  for  a  death  on  Its  track  at  a 
crossing,  withdrawal  from  the  jury  of  the  ques- 
tion of  the  railroad's  negligence  held  erroneoas, 
in  view  of  the  testimony.— Robbins  v.  Pennsyl- 
vania Co.,  621. 

•S=>350(1)  (U.S.C.CA.Ohio)  In  an  action 
against  a  railroad  for  injuries  to  a  motor  truck 
owner  and  driver  at  a  crossing,  questions  of  the 
railroad's  negligence  and  its  effect  in  producing 
the  accident  held  for  the  jury. — Lake  Erie  & 
W.  R.  Co.  y.  Schneider,  625. 
<d=»350(13)  (U.aC.CA.Ohio)  In  an  action 
against  a  railroad  for  a  death  on  its  track, 
question  of  decedent's  contributory  negligence 
held  for  the  jury.— Robbins  y.  Pennsylvania  Co., 
621. 

€=s>350(13)  (U.S.C.C.A.Ohio)  In  an  action 
against  a  railroad  for  injuries  at  a  crossing  to 
the  owner  and  driver  of  a  motor  truck,  ques- 
tion of  plaintiff's  contributory  negligence  AeU 
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for  the  jury.— Lake  Erie  &  W.  B.  Co.  t. 
Schneider,  625. 

«=s>350(14)  (U.S.C.CJL.Ohio)  A  three  year  old 
child  is  not  as  a  matter  of  law  fuilty  of  negli- 
gence ih  passing  under  a  standing  freight  train, 
blocking  the  pathway  to  picnic  grounds  much 
used  by  children.— Hodges  v.  Erie  R.  Co.,  498. 
<8=3>350(31)  (U.S.C.CA.Ohio)  It    is    not   ne|fli- 

fence  per  se  for  a  mother  yoluntarilv  to  nsk 
er  own  life  in  attempting  to  rescue  her  child, 
who  had  crawled  under  a  standing  freight  train 
blocking  a  path  to  picnic  grounds.— Hodges  y. 
Erie  R.  Co.,  498. 


Sales 
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REAL  ACTIONS. 

See  Ejectment;   Partition. 

RECEIVERS. 

See  lis  Pendens,  ^s»24;  Property,  ^s»9;  Yen- 
dor  and  Purchaser,  ^=»244. 

VI.  ACTIONS. 

^=»I78  (U.S.C.CJV.Tex.)  Lumber  company  held 
not  a  necessary  party  to  suit  ancillary  to  re- 
ceivership proceedings  by  receiver  of  oil  com- 
pany against  a  second  lumber  company  for  the 
timber  on  certain  land  as  to  which  the  first 
lumber  company  had  a  stumpage  contract, 
which  did  not  place  ownership  of  the  timber  in 
it.— Keith  Lumber  Co.  v.  Houston  Oil  Co.  of 
Texas,  213. 

vn.  AocouHTiiro  and  gokpensa- 

TION. 

^s»204  (U.S:C.C.A.Tex.)  Decree  discharging 
receivers  of  lumber  company  and  an  oil  com- 
pany, and  turning  their  properties  over  to  the 
companies  under  recited  terms,  did  not  de- 
stroy the  jurisdiction  of  the  court,  which  had 
previously  attached,  over  an  ancillary  suit  by 
the  receiver  of  the  oU  company  against  a  sec- 
ond lumber  company,  which  had  been  made  a 
party  to  the  receivership  suit  by  an  amended 
bill.— Keith  Lumber  Co.  y.  Houston  Oil  Co.  of 
Texas,  213. 

RECORDS. 

See  Appeal  and  Error,  «=>084-709,  758;  Bank- 
ruptcy, «=9»188;  Courts,  ^=s>29a;  Criminal 
Law,  <8=>1090;  Evidence,  «&=»332.  342;  Ha- 
beas Corpus,  ^=»25;  Poisons,  <b»2;  Ven- 
dor and  Purchaser,  ^=s>242, 

RED  CROSS. 

See  Criminal  Law,  4=9683. 

REFERENCE. 

See  Bankraptcr,  «=»223,  224,  230,  415,  467. 

REFORMATION  OF  INSTRUMENTS. 

See   Action,   ^=>68;     Insurance,    ^=9143. 

I.   RIGHT  OF  ACTION  AND  BEFENSE& 

^=>I6  (U.S.C.C.A.OkU  Where  both  parties  to 
a  deed  believed  that  the  grantor  owned  only  a 
one-half  interest  in  the  land,  and  the  grantee  in- 
formed the  grantor,  who  could  not  read  Eng- 
lish,  that   the  deed   conveyed   only  a  one-half 


interest,  the  grantor  is  entitled  to  relief  against 
the  deed,  which  in  terms  conveyed  the  entire 
interest  in  the  land.— Bamett  v.  Eunkle,  38. 
<0s»l7(l)  (n.S.C.C.A.Okl.)  A  mutual  mistake  as 
to  the  interest  of  the  grantor  in  the  land  is  a 
mistake  of  fact,  not  of  law,  though  induced  by  a 
mistaken  view  of  the  law.— Barnett  v.  Kunkle, 
38. 

<^20  (U.S.C.CA..Okl.)  Where  an  Indian,  who 
could  not  read  English,  mistakenly  believed 
that  he  had  only  a  one-half  interest  in  the  land 
conveyed,  and  was  confirmed  in  that  belief  by 
statements  of  the  grantee,  equity  will  grant 
relief  to  the  grantor  from  a  deed  conveying  the 
entire  estate.— Bamett  v.  Kunkle,  38. 

H.  PBOCEEDINOS  AND  REUEF. 

<0s»30  (U.S.CCA.Mich.)  If  the  agent  of  a  bur- 
glary insurer  and  the  insurud  storekeeper  or  his 
agent  so  misunderstood  each  other  that  their 
minds  never  met  as  regards  the  extent  of  the 
store's  burglary  alarm  i^uipment,  or  if  agent  of 
insurer  through  mistake  or  designedly  misin- 
formed Insurer  as  to  extent  of  such  equipment, 
or  undertook  without  authority  to  waive  failure 
of  the  storekeeper  to  connect  his  safe  with  a 
burglary  alarm  system,  correction  of  the  policy 
as  issued  cannot  be  obtained  at  law,  but  must  be 
sought  in  equity,  after  which  the  actual  con- 
tract as  then  determined  can  be  enforced. — 
Prudential  Casualty  Co.  v.  Miller,  458. 

RELATION  BACK. 

See  Indians,  ^=»16. 

RELEASE. 

See  Bankruptcy,  ^=»165;  Courts,  ^=»264; 
Mortgages,  ^=»25. 

REPORTS. 

See  Corporations,  ^=:>640;  Pleading,  ^=»34. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RIOT. 

See  Criminal  Law,  ^=»814. 

RISKS. 

See  Master  and  Servant,  ^s»204. 

RULES  OF  COURT. 

See  Court  Roles  Cited. 

SAFETY  APPLIANCE  ACT. 

See  Commerce,  ^=98,  27;  Master  and  Servant, 
«=>111,  204,  228. 

SALES. 

See  Bankruptcy,  ^3»165,  340;  Banks  and 
Banking,  ^=:>253;  Brokers,  ^=»85;  Carriers, 
^=>25,  58t  71;  Champerty  and  Maintenance, 
^=>G;    Conspiracy,   ^=»48;     Contracts,    ^s» 
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116;  Corporations,  ^=>876,  542;  Estoppel, 
^=s>6S,  72;  Evidence,  <$=>69;  Frauds,  SUt- 
ute  of,  ^=»115,  116;  Injunction,  ^=s>34;  Pat- 
ents, ^=>288;  Payment,  ^=s>22;  Poisons,  ^=s> 
4,  9;  Trade-Marks  and  Trade-Names,  ^=s> 
100;    Vendor  and  Purchaser. 

H.   CONSTRUCTION     OF     CONTRACT. 

^=»54  (U.S.C.C.A.Cal.)  As  a  rule,  the  parties 
to  mercantile  agreements,  as  contracts  of  ude  be- 
tween dealers,  are  held  to  have  intended  to  make 
time  the  essence  of  the  contract.— Ackerman  v. 
Santa  Rosa-Vallejo  Tanning  Co.,  409. 
^=»54  (U.S.C.C.A.La.)  A  company  which  sold 
lumber  to  a  railroad,  contracting  to  supply  it 
**f.  o.  b."  its  rails,  had  the  right  to  accept  and 
act  on  a  practical  construction  of  the  contracts 
as  to  the  meaning  of  the  letters  by  the  railroad. 
— Brooks-Scanlon  Co.  v.  Illinois  Cent.  R.  Co., 
319. 

^=»79  (U.S.C.CA.La.)  Where  the  application 
of  the  facts  to  the  expression  "f.  o.  b.."  used 
in  a  contract  of  sale,  was  a  matter  of  doubt 
and  controversy,  it  was  a  proper  subject  for  an 
understanding  between  the  parties,  and,  such 
an  understanding  having  been  reached,  it  was 
not  in  conflict  with  the  effect  of  the  letters, 
but  merely  defined  the  application  of  the  ex- 
pression.— Brooks-Scanlon  Co.  y.  Illinois  Cent. 
R.  Co.,  819. 

Where  a  company,  which  sold  lumber  to  a 
railroad  "f.  o.  b.^'  its  rails,  made  its  prices  with 
reference  to  the  railroad  s  practical  construc- 
tion of  the  contract,  in  relation  to  such  let- 
ters, by  payment  of  the  lumber  company's  bill 
without  aeduction  of  payments  made  by  a  di- 
vision of  the  railroad,  and  such  construction 
was  followed  thereafter,  the  railroad  cannot 
recover  back  part  of  the  payments  made  on  the 
ground  that  the  construction  was  erroneous. 
—Id. 

^=»82m  (TJ.S.C.CA.Cal.)  A  contract  for  the 
sale  ot  leather  backs,  reading,  as  to  payment, 
♦*2%— 30  days  f.  o.  b.  Vallejo,"  required  pay- 
ment within  30  days  of  the  date  of  shipment 
from  the  seller's  tannery,  and,  if  paid  sooner, 
called  for  a  deduction  of  2  per  cent. — Ackerman 
V.  Santa  Rosa-Vallejo  Tanning  Co.,  409. 
<&=87(3)  (U.S.C.C.A.La.)  Evidence  held  to 
warrant  jury  in  finding  that  letters  "f.  o.  b." 
were  accepted  by  both  parties  as  referring 
alone  to  charges  connected  with  handling  and 
loading  the  sold  lumber  at  shipping  point,  and 
as  not  having  reference  to  charges  conditional 
in  character  and  the  existence  of  which  resulted 
from  the  subsequent  action  of  the  buyer  rail- 
road.—Brooks-Scanlon  Co.  v.  Illinois  Cent.  R. 
Co.,  319. 

<&=»88  (U.S.C.C.A.La.)  In  a  railroad's  action  to 
recover  from  the  seller  an  excess,  paid  under  a 
contract  whereby  lumber  was  purchased  **f.  o. 
b."  its  rails,  issue  as  to  the  understanding  of 
the  parties  regarding  the  meaning  of  the  ex- 
pression "f.  o.  b."  held  for  the  jury  under  the 
evidence.— Brooks-Scanlon  Co.  y.  Illinois  Cent. 
R.  Co.,  319. 

In  an  action  by  a  railroad  to  recover  from  a 
lumber  company  alleged  overpayments  on  pur- 
chases of  lumber,  issue  of  estoppel  of  the  rail- 
road to  claim  any  overpayment,  on  the  ground 
that  it  had  practically  construed  the  contracts 
between  the  parties,  held  to  be  submitted  to  the 
jury  for  determination.— Id. 
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«=»I74  (U.S.O.OwA.CaL)  Where  the  seUer  of 
leather  backs  shipped  an  installment  in  accord* 
ance  wtih  the  contract,  and  three  days  after 
payment  for  the  installment  was  due  the  buyers 
announced  their  intention  to  continue  to  hold 
back  payment  until  the  order  was  completed, 
the  seller  had  a  right  to  stand  cm  the  terms  of 
the  contract  and  refuse  performance  untU  the 
buyers  themselves  performed,  and  t|he  latter, 
haying  failed  to  comply  with  the  tenns  of  pay- 
ment, cannot  insist  the  seller  should  have  pro- 
ceeded and  completed  the  contract  in  the  man- 
ner specified.— Ackerman  y.  Santa  Rosa-Vallejo 
Tanmng  Co^  409. 

^=s>l79(4)  (U.S.C.C.A.CaL)  Delayed  acceptance 
by  the  buyers  ot  goods  once  rejected  was  a  waiv- 
er of  defects  and  of  contract  requirements  as  to 
quality  of  the  merchandise.— Ackerman  t.  Santa 
Rosa-Vallejo  Tanmng  Co.,  409. 

V.  OPERATION  AND  EFFECT. 

(A)  Transfer  of  Title  mm  Between  Parties. 

<3=>202(8)  nj.S.C.CJL.N.Y.)  An  apparently  un- 
restricted delivery  of  goods  sold  for  cash  pre- 
sumably waives  the  condition  that  payment  is 
necessary  to  pass  title.— In  re  Perpall,  104. 

The  seller  of  a  bond  did  not  waive  payment 
as  a  condition  precedent  to  passing  title,  where 
his  messenger  delivered  the  bond  to  a  broker 
and  another  messenger  according  to  the  usual 
business  custom,  caUed  to  receive  payment  a 
few  hours  later,  after  allowing  time  for  the 
broker  to  make  entries,  execute  a  check,  etc 
-Id. 

<S=>2I8V2  (U.S.C.CA.N.Y.)  Byidence  that  the 
seller's  messenger  delivered  a  bond  to  a  broker, 
and  that  another  messenger  called  for  the  pur- 
chase price  within  a  few  hours  after  giving  the 
broker  time  to  make  the  check  according  to 
the  usual  business  custom,  held  to  sustam  a 
finding  that  title  did  not  pass  untU  payment-- 
In  re  Perpall,  104. 

Whether  the  condition  that  payment  is  re- 
quired to  pass  title  to  goods  sold  has  been 
waived  is  a  jury  question,  especially  where  the 
rights  of  third  parties  have  not  intervened.— Id. 

IX.   CONDmONAI.  MALES. 

«&=»464  (U.S.C.CA.Ohio)  Gen.  Code  Ohio,  t 
8570,  imposes  a  limitation  only  on  the  right  ot 
a  conditional  seller  to  retake  the  property  on 
default,  and  was  not  intended  to  vitiate  the  con- 
tract, but  merely  to  protect  the  purchaser.— 
Burroughs  Adding  Macn.  Co.  y.  Dial,  531. 

Conditional  sale  contracts  are  valid  at  com- 
mon law,  and,  in  the  absence  of  an  Ohio  stat- 
ute declaring  such  contracts^  made  in  the  state, 
illegal,  or  declaring  it  an  offense  either  to  make 
or  attempt  to  enforce  such  conditional  contracts, 
except  under  circumstances  not  existing  in  the 
present  case,  lie  Circuit  Court  of  Appeals  can- 
not hold  that  such  an  Ohio  contract  is  illegal 
-Id. 

«g=»484  (U.S.C.CA.Ohio)  Where  it  does  not  ap- 
pear that  on  attempting  to  retake  possession  of 
property  conditionally  sold,  or  otnerwise,  the 
seller  had  violated  Gen.  Code  Ohio,  |  8570,  nor 
any  law  of  Ohio,  section  12464,  providing  that 
a  seller  who  violates  any  of  the  provisions  of 
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law,  in  taking  poeseBsion  or  repossession  of  the 
property,  shaD  be  fined,  is  not  applicable.— Bur- 
roughs Adding  Mach.  Co.  t.  Dial,  581. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Chaiitiea,  «s»23,  36,  87,  38;  Perpetoitiea, 


SEALED  LEHERS. 

See  libel  and  Slander,  «=»26,  41. 

SEAMEN. 

See  Constitutional  Law,  ^=»307. 

^==>4  GJ*S.C.C.A.Fla.)  Act  March  4,  1915,  |  4 
(Com  p.  St.  I  8322),  empowering  seamen  to  col- 
lect half  their  wages  at  ports  of  call,  and  pro- 
Tiding  section  should  apply  to  seamen  on  foreign 
Tessels  while  in  American  harbors  is  applicable 
to  British  sea'nen  shipped  on  British  vessel  in 
British  port,  while  vessel  is  in  an  American 
harbour.— The  Stratheam,  25. 
^=>4  (U.S.C.CJL.N.Y.)  The  offense  of  desertion 
in  the  mercantile  marine  is  not  abolished  by 
Seamen's  Act,  {  4  (Comp.  St  {  8322).— The 
Italier,  662. 

«=»I5  (U.S.C.C.A.Fla.)  Act  March  4,  1915,  { 
4  (Comp.  St.  I  8322),  empowering  seamen  to 
collect  half  their  wages  in  American  ports  of 
call,  is  not  invalid  as  rendering  unenforceable 
in  this  country  a  wage  contract  lawfully  made 
by  foreigners  in  another  counlxy.— The  Strat- 
heam, 25. 

^=>2I  (U.S.C.CA.N.Y.)  The  offense  of  deser- 
tion in  the  mercantile  marine  is  not  abolished 
by  Seamen's  Act,  {  4  {Comp,  St.  |  8322),  and 
such  desertion  entails  a  forfeiture  of  all  wages 
due.— The  Italier.  662. 

«=s>23  (U.S.C.OJi..N.Y.)  Advance  wages  paid 
seamen  on  a  foreign  ship,  who  signed  in  a  for- 
eign port,  where  such  payment  was  legal,  are  to 
be  deducted  in  computing  the  half  wages  due  at 
an  intermediate  port,  under  Seamen's  Act,  I  4 
(Comp.  St  I  8322).— The  ItaUer,  662. 
«&=>24  (U.S.C.C.A.Fla.)  Act  March  4,  1915,  S 
4  (Comp.  St  I  8322),  authorizing  seamen  to 
collect  half  their  wages  at  ports  of  call  after 
voyage  commences,  provided  demand  be  not 
made  before  expiration  of  five  days,  etc.,  su- 
thorizes  demand  two  days  after  calling  at  port, 
where  over  five  days  had  elapsed  since  com- 
mencing voyage.— The  Stratheam,  25. 
^=s>24  (n.S.C.C.A.N.T.)  A  demand  is  essential 
to  the  right  to  half  wages  at  an  intermediate 

Sort,  undier  Seamen's  Act  {  4  (Comp.  St  S 
322),  and  such  demand  must  be  made  while 
the  seaman  is  stUl  in  the  ship's  service.— The 
ItaUer,  662. 

As  seamen  on  foreign  vessels  have  no  rights 
under  Seamen's  Act,  {  4  (Comp.  St  i  8322),  un- 
til they  arrive  within  a  harbor  of  the  United 
States,  the  five-day  period  which  must  elapse 
before  demand  for  half  wages  may  be  made 
thereunder  begins  to  run  on  the  arrival  of  the 
ship  in  such  harbor. — ^Id. 

<&=>34  JU.S.C.C.A.N.Y.)  "Desertion,"  in  the 
sense  of  the  maritime  law,  is  a  quitting  of  the 
ship  and  her  service,  not  only  without  leave 
and  against  the  duty  of  the  party,  but  with  an 
intent  not  again  to  return  to  the  ship's  duty. 
—The  Italier,  662. 


See  Army  and  Navy,  ^=:»40;   Conspiracy, 

27,  28,  48,  45,  48;  Criminal  Law,  <&s»371, 
683;  Indictment  and  Information,  ^=»87,  125, 
140,  150;    War,  «=»4. 

SELECTIVE  SERVICE  ACT. 

See  Army  and  Navy,  ^s»20;    Conspiracy,  ^=» 

28,  45,  47;  Criminal  Law,  «=»97,  871,  406, 
450,  728,  814,  822,  1170;  Habeas  Corpus, 
^=s>16;   Perjury,  «=»9,  19;    War,  «=»4. 

SmF-PRESERVATION. 

See  Death,  «s»58. 

SET-OFF  AND  COUNTERCLAIM. 

See  Evidence,  ^=»96. 


SEWERS. 


See  Draina. 


SHERIFFS  AND  CONSTABLES. 

See  Army  and  Navy,  ^=»20. 

SHIPPING. 

See  Injunction,  ^=»108;   Maritime  liens,  ^=i> 
25;    Wharves. 

Vm.   CARBIAOE  OF  PASSENGERS. 

^s»l66(4)  (U.S.C.C.A.Hawaii)  Evidence  held  to 
show  that  the  steamship  company,  into  the  hold 
of  whose  vessel  libelant,  a  passenger,  fell,  was 
guilty  of  negligence,  so  that  libelant  was  enti- 
tled to  recover  damages  for  his  injuries,  despite 
libelant's  testimony  adverse  to  himself ;  he  hav- 
ing been  rendered  at  least  temporarily  insane 
by  his  fall;— The  Kinau,  505. 

XX.  UiaTATION    OF    OWVEB'S   UA- 


^=»204  (n.S.C.C.A.Mass.)  A  temporarily  sunk- 
en driUboat,  used  for  removing  ledges,  held  a 
"vessel,"  within  Rev.  St.  H  4283-4289  (Comp. 
St.  U  8021-8027),  limiting  the  liability  of  ves- 
sel owners  for  collisions  occurring  without  their 
privity  or  knowledge.— Eastern  S.  S.  Corpora- 
tion V.  Great  Lakes  Dredge  &  Dock  Co.,  3. 
^=3>207  (U.S.C.CA.Mass.)  A  dredge  company 
held  chargeable  personally  for  damages  re- 
sulting from  a  collision  with  its  sunken  drill- 
boat,  where  it  failed  to  instruct  a  watchman  to 
mark  the  boat  in  case  it  sank. — Elastem  S.  S. 
Corporation  v.  Great  Lakes  Dredge  &  Dock 
Co.,  3. 

<@=s>208  (U.S.C.C-A..Maas.)  The  privity  or 
knowledge  of  a  vessel  owner's  superintendent 
having  general  control  and  direction  of  its  busi- 
ness at  Boston  held  the  owner's  knowledge  or 


ity  for  damages  mcurred  without  nis  priv- 
ity or  knowledge.— Eastern  S.  S.  Corporation 
V.  Great  Lakes  Dredge  &  Dock  Co.,  3. 

A  dredge  company,  locating  its  drillboat  on  a 
ledge  in  a  Boston  harbor  channel,  is  charged 
with  knowledge  that  accidents  were  liable  to  oc- 
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cur  if  it  sank  and  was  not  marked  in  a  suitable 
manner,  and  it  wag  negligent  if  it  failed  to 
man  the  drillboat  with  men  inatrncted  and  rea- 
aonablT  competent  to  perform  the  marking. — Id. 
^=»209(3)  (U.S.C.C.A.Ma88.)  Evidence  that 
owner  of  a  drillboat  was  notified  of  its  sinking 
some  three-fourths  of  an  hour  before  a  steam- 
ship collided  with  it,  that  he  was  then  some 
three  miles  from  the  wreck,  etc.,  does  not  sus- 
tain a  finding  that  he  had  sufficient  opportimity 
to  mark  the  wreck  after  receiving  news  of  the 
sinking  and  before  the  collision.— Eastern  S.  S. 
Corporation  v.  Great  Lakes  Dredge  &  Dock 
Co.,  3. 

Evidence  that  foreman  of  a  drillboat  had  some 
25  years'  experience  and  knew  what  should  be 
done  in  case  the  boat  sank,  although  he  was 
negligent  in  failing  to  mark  the  wreck,  KM  not 
to  show  that  he  was  incompetent,  or  that  his 
employer  should  reasonably  have  known  that  he 
was.— Id. 

Evidence  that  enginear  on  a  drillboat  had 
never  been  instructed  to  mark  the  boat  in  case 
it  sank,  and  did  not  know  this  was  required, 
did  not  establish  the  owner's  personal  negli- 
gence.—Id. 

A  vessel  owner,  seeking  to  limit  its  liability 
for  damages  resulting  from  a  collision,  has  the 
burden  of  showing  that  it  exercised  reasonable 
care  and  diligence  In  manning  its  boat  with 
competent  men.— Id. 

SIGNATURES. 

See  Bills  and  Notes,  ^s»434;  Estoppel,  ^=»88. 

SLANDER. 

See  Libel  and  Slander. 

SOLDIERS. 

See  Criminal  Law,  ^=»37;    Intoxicating  liq- 
uors, ^=»236;    Public  Lands,  «s»120. 

STATES. 

See  Constitutional  Law,  ^s»62;    Courts,  ^=s> 
335;    Navigable  Waters,  ^s»22. 

I.  POUTICAI.  STATUS  AKD  RELA- 
TIONS. 

<5=»9  (U.S.C.C.A.Okl.)  Act  March  1,  1907,  de- 
claring the  filing  in  the  office  of  the  United 
States  Indian  agent.  Union  Agency,  Muskogee. 
Indian  Territorv,  of  a  lease  of  an  allotment  of 
Indian  land,  to  be  constructive  notice,  especial- 
ly in  view  of  it  being  a  special  act,  is  not  re- 
pealed, annulled,  or  modined  by  admission  of 
Oklahoma  to  the  Union,  by  the  recordation 
statutes  of  the  territory  or  state  (Rev.  Laws 
Okl.  1910,  §§  1154,  1155),  by  the  Enabling  Act, 
the  Constitution,  or  the  Schedule  to  the  Consti- 
tution of  that  state.— Anchor  Oil  Co.  v.  Gray. 
361. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTES. 

For  statutes  relating:  to  particular  sabjects,  ate 
the  yarious  specific  topics. 

VI.  GOKSTBUCTION  AND  OPBRATIOIT. 

(A)  Qeaeral  Rmlea  of  Comstr«otl«u* 

«=»I88  (U.S.C.CA.Ark.)  When  a  legislative 
body  selects  and  uses  In  a  statute  words  or 
clauses  which  had  previously  acquired  bj  judi- 
cial interpretation  or  common  consent  and  use 
a  well-understood  meaning  and  legal  effect,  the 
legal  presumption  tfe  that  it  intended  that  they 
should  have  that  meaning  and  effect  in  tlie  stat- 
ute.—Hiorn  V.  Browne,  469. 
<8=s>208  (U.S.C.C.A.I11.)  If  a  legislative  intent 
can  unmistakably  be  gathered  m>m  title,  con- 
text, and  common  knowledge,  it  is  as  much  a 
part  of  the  act  as  if  it  were  written  out  in  the 
clearest  words.— -Ross  v.  Schooley,  374. 
<&=»2II  (U.S.C.C.A.IU.)  If  a  l^udmtive  intent 
can  unmistakably  be  gathered  mm  title,  con- 
text, and  common  knowledge,  it  is  as  much  a 
part  of  the  act  as  if  it  were  written  out  in  the 
clearest  words.— Ross  v.  Schooley,  374. 
«=922l  (U.S.C.C.A.IU.)  If  a  legislative  intent 
can  unmistakably  be  gathered  from  title,  con- 
text, and  common  knowledge,  it  is  as  much  a 
part  of  the  act  as  if  it  were  written  out  in  the 
clearest  words.— Ross  ▼.  Schooley,  374. 
«=s>225%  (U.S.C.CAJLrk.)  When  a  legislative 
body  selects  and  uses  in  a  statute  words  or 
clauses  which  had  previously  acquired  by  judi- 
cial interpretation  or  common  consent  and  use 
a  well-understood  meaning  and  legal  effect,  tht 
legal  presumption  is  that  it  intended  that  they 
should  have  that  meaning  and  effect  in  the  stat- 
ute.— ^Thom  ▼.  Browne,  469. 

(B)  Partleulmr   Claaaos  of   8tmt«tea. 

^=»24l(l)  (n.S.C.C.A.Ark.)  Courts  may  not 
lawfully  extend  the  denunciation  of  a  penal 
statute  to  a  class  of  persons  excluded  from  its 
effect  by  its  plain  terms.— Thorn  v.  Browne,  409. 

STATUTES  CONSTRUED. 

VKITEB  STATES* 

CONSTITUTION. 
Art  1,  I  7 565 

BANKRUPTCY  ACT. 

Act  1898,  July  1,  cK  5U,  30  Stat.  544* 

Ch.  541    538 

1    284 

14b    47 

14c    165 

38    47 

57i,  n 524 

62    412 

I  67c,f,  70f 165 

CRIMINAL  CODE. 
See  Penal  Code. 

JUDICIAL  CODE. 

Act  1911,  March  S,  ch.  2S1,  S6  Stat  10S^> 

24    42 

33    539 
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§40    258 

I  48    60 

{  269.  Amended  1919,  Feb.  26,  di.  48,  40 
Stat.  1181 428,  639 

PBNAIi  CX)DB. 
Act  1909,  Maroh  i,  ch.  321,  S5  8iai.  1088, 

{6  418,  655 
37  45 
272    258 

it  273,  274 125 

STATUTES  AT  LARGE. 

1864,  June  3,  ch.  106,  13  Stat  99 543 

1890,  Sept.  19,  ch.  907,  26  Stat  426 138 

1891,  Maich  3,  ch.  561,  26  Stat  1101 585 

1891.  March  3,  ch.  561,  H  18,  19,  26  Stat 

lldl,  1102 ......:... 585 

1893,  March  2,  ch.  196,  §  1,  27  Stat  531. .  374 

1893,  March  2,  ch.  196,  l  2,  27  Stat  531. .  617 

1894,  Aug.  18,  di.  280,  28  Stat.  278. 
Amended  1905,  Feb.  24,  ch.  778,  33  Stat 

gj^  j^  ,.,,,       ....     ..     339 

1898,  July'  V,  *ch.*  541^ 'sO*  Stat  544. * '  See 
Bankruptcy  Act 

1899,  March  3,  ch.  425,  30  Stat  1121. ...  138 
1899,  March  3,  ch.  425,  {  9,  30  Stat  1151  138 
1899,  March  3,  ch.  425,  {  15,  30  Stot  1152  3 
1902,  June  17,  ch.  1098,  32  Stat  388. .. .  437 

1902,  June  17.  ch.  1093,  |  7,  32  Stat  389  437 

1903,  Jan.  21.  ch.  196,  32  Stat  775. 
Amended  1908,  May  27,  ch.  204,  35  Stat 
399    ........... .'. 556 

1903,  Feb.*  *i9* ' ch*  *  '708* '  '32  *  's'ta't  *  '847*. 
Amended  1906,  June  29,  ch.  3591,  34 
Stat  586   345 

1903,  March  2,  ch.  976,  S  1,  32  Stat  943 

374,  617 

1904,  AprU  27,  ch.  1630,  33  Stat  428. ...  493 

1905,  Feb.  20,  ch.  592,  |  28,  33  Stat.  730. .  221 

1905,  Feb.  24.  ch.  778,  %3  Stat  811 339 

1906,  April  aS,  ch.  1876,  i  20,  34  Stat.  145  361 

1906,  June  29,  ch.  3591,  34  Stat  586 345 

1907,  March  1,  ch.  2285,  34  Stat.  1026. . .  361 

1908,  April  22,  ch.  149,  35  Stat.  65 617 

1908,  May  27,  ch.  199,  I  9,  35  Stat  315. .  361 

1908,  May  27,  ch.  204,  35  Stat  399 555 

1909,  March  1,  ch.  233,  35  Stat  670 45 

1909,  March  4,  ch.  321,  85  Stat  1088.  See 
Penal  Code. 

1910,  April  14,  ch.  160,  36  Stat  298 617 

1910,  April  14,  ch.  160,  §  5,  36  Stat.  299  617 

1910,  June  23,  ch.  373,  |  1.  36  Stat  601. .  189 

1910,  June  25,  ch.  384,  36  Stat  703 114 

1910,  June  25,  ch.  895,  36  Stat  825 453 

1911,  March  3,  ch.  231,  86  Stat  1087.  See 
Judicial  Code. 

1912,  Aug.  24,  ch.  390,  37  Stat  566 114 

1912,  Aug.  24,  ch.  390,  {  6,  37  Stat.  660. .  114 

1914,  Dec.  17,  ch.  1,  38  Stat  785 639 

1914,  Dec.  17,  ch.  1,  f  6,  38  Stat  789 639 

1914,  Dec.  17,  di.  1,  |  8,  38  Stat  789. . . . 

129   639 
1915^  Biardi  4,  ch.  168,  {  4,  38  Stat  116li 

25,  662 
1916,  May  18,  ch.  125,  I  1,  39  Stat  123. .  378 
1916,  June  3,  ch.  134,  ff  67,  79,  39  SUt 

19f,  202... ..::....... 655 

1916,  Aug.  11,  ch.  313,  I  4,  39  Stat.  476. .  469 

1916,  Sept  6,  ch.  448,  f  4,  39  Stat  727..  493 

1917,  Biay  7,  ch.  11.  40  Stat  39 589 


1917,  May  18,  ch.  15,  40  Stat  76 

81,  178,  229,  418.  509,  513,  670.  663 
1917,  May  18,  ch.  15,  |§  5,  6,  40  Stat  80  70 
1917,  June  Vi,  ch.  30,  lit  1,  40  Stat  217 

151,  589 
1917.  June  15,  di.  80,  tit  1,  |  3,  40  Stat 
219 161,  229,  273,  570,  593 

1917,  June  15,  ch.  30.  tit.  1,  {  3,  40  Stat. 
219.     Amended  1918,  May  16,  ch.  75,  S 

1,  40  Stat  553 94 

1918,  May  16,  ch.  75,  §  1,  40  Stot  553. . .     94 

1919,  Feb.  26,  ch.  48,  40  Stot  1181.  .428,  639 

JOINT  RESOLUTIONS. 
1917,  April  6,  ch.  1,  40  Stot  1 555 

REVISED  STATUTES. 

363    653 

906    125 

1014    45 

1024 229 

1025    129,  418 

3450    335 

428a-4289    3 

5209    698 


COMPILED  STATUTES  1916  or  1918. 


638 

991 

1015 

1022 

1030 

1246 

1520 


653 
42 
539 
258 
60 
639 
125 


1649a  493 

1674  45 

1690  229 

1691  129,  418,  639 

1698  570 

|{  3041,  3044q  555 

4337  493 

4700-4708  437 

4934,  4935  585 

6287g-6287q  129 

6287e  et  seq 631> 

[S  6287/,  6287n  639 

6309d  469 

6352  335 

6923  339 

\i   7677,  7678 67 

7783 189 

8021-8027 3 

8322  25,  662 

8597  345 

8605  374 

8605  et  seq 617 

8606  617 

8613  374,  617 

8617  374 

If  8622,  8657-8665 617 

8812  45a 

9514  221 

9585  .• 284 

ii  9585-9656  538 

9585  et  seq 2^ 

9598  47 

9622  47 

9641  524 

9646  412 

9772  598 

IS  9651,  9654  165 

9920  9 


Statntes  Goafltmed 
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9971    138 

10042    114 

10170    418»  555 

10201    45 

10445    258 

It  10446,  10447 125 

COMPILED  STATUTES  1918. 

If  2019a.  2019b  229 

{[i  2044a— 2044k 

81,  178i*229/4i8i '5097  6i3*  670,  663 
H  20446,  2(H4f. ......./.. ...... ......     77 

110174    689 

I  10212a  et  seq 151,  589 

I  10212c 94,  151,  229.  273,  670.  693 

NORTHWEST  TERRITORIAL  GOVERN- 
MENT ACT. 

N.  W.  Ter.  Gon.  Act 188 

TRE2ATIES. 
With  China,  Dec  8,  1894,  28  Stat  1211..  493 


I 


162 
1001 


COMPILBD  LAWS  1913. 


634 
615 


LAWS. 
19H  dL  10  634 


ARIZONA. 

REVISED  STATUTES  1913. 

Civil  Code. 

Pap.  4834  et  seq 485 

Para.  4887,  4939,  4961-4979 485 

GAHAL  ZONE. 

CODE  OF  CIVIL  PROCEDURE. 
<  136    114 

DISTRICT  OF  COLUMBIA. 

CODE  OF  LAW  1901. 
li  869a,  869b '. 46 

nxnrois. 

CONSTITUTION. 
Art  8^  I  1 29 

HURD'S  REVISED  STATUTES  1917. 
Ch.  122,  II  115,  127 29 


IOWA. 

CODE  SUPPLEMENT  1913. 
IS  3138a23,  3138a24  


619 


LOUISIANA. 

LAWS. 
'    No.  64,1  126 


107 


1387 


CODE  1906. 


119 


MOKTANA. 

REVISED  CODES. 


13860    461 

MEW  YORK. 

OONSOLIDATBD  LAWS. 
Ch.  88,  I  210 107 

CITY  CHARTERS. 

Greater  New  York,  |  879.    Laws  1901«  ch. 
466    445 

LAWS. 
1901,  ch.  466,  I  879 445 


OHIO. 

GENERAL  CODE. 
118670,    12464 


531 


REVISED  LAWS  1910. 
H  1164,  1166 


861 


TEXAS. 

REVISED  STATUTES  1911. 

Art  6275    258 

Art  6824    214 

UTAH. 

COMPILED  LAWS  1907. 
11979    358 


I  2463 


CODE  1904. 


STIPULATIONS. 

.  14(4)  (U.S.C.CAJowa)  Stipulation  «f  fects, 
in  action  on  accident  polic7f  that  the  scarf  pin 
used  by  insured  in  priddnf  pimple  comma- 
nicated  the  infection  into  the  tiaroee  of  the  lip, 
held  properly  construed  as  meaning  that  the 
in  itself  was  infected.— Interstate  Business 
en*s  Accident  Ass'n  t.  Lewis,  325. 


^ 


STREET  RAILROADS, 
n.  REOuukTioir  and 


^=»90(5)  (U.S.C.CAArk.)  Where  automobile 
attempted  to  cross  street  car  tracks  when  osr 
was  so  near  that,  though  motorman  had  it  un- 
der control,  he  could  not  stop  in  time  to  pre- 
vent collision,  street  car  company  was  not  neg- 
ligent.—West  Helena  ConsoL  Co.  T.  McCray, 
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«8=>II4(9)  (U.S.C.C.A.Ark.)  Evidence  held  not 
to  warrant  a  finding  that  motorman  was  negli- 
gent; it  appearing  that  he  had  his  car  under 
full  control  when  an  automobile,  which  had 
been  running  parallel  to  the  car  tracks,  with- 
out warning  turned  across  them  in  front  of  the 
car  and  was  struck.— West  Helena  Ck>n8oL  Co. 
▼.  McCray,  99. 

STRIKES. 

See  Insurance,  ^=»453,  455. 

SUBSCRIPTIONS. 

See  Corporations,   ^=»228. 

SURETYSHIP. 

See  Principal  and  Surety. 

SWAMP  LAND  DISTRICT  COM- 
MISSIONERS. 

See  Drains,  ^s»49. 

TAXATION. 

See  Courts.  ^=»335;  Internal  Revenue;  Poi- 
sons, ^=s»2. 

m.  TiTABTT^TTY  OF  PERSONS  AKD 

PROPERTT. 


(B)  Corpo 


te  Stoelc 


tloan  aad   Oorpo; 
and  Prop«rtjr* 

168  rU.S.aCLA.Ariz.)  Under  Civ.  Code 
Ariz.  19i3,  par.  4834  et  seq.,  requiring  the 
assessment  of  all  taxable  property  at  its  full 
cash  value,  the  tax  commission  and  board  of 
equalization  of  Arizona  had  no  authority  to 
ignore  the  cash  value  of  a  foreign  oil  com- 
pany's property  and  to  tax  its  intangible  prop- 
erty, fixed  with  an  arbitrary  value  by  capital- 
izing its  earnings  or  income,  by  assessing  the 
valuation  against  the  company  generally,  not 
upon  any  specific  items  of  its  property,  there 
being  no  authority  for  taxation  of  earnings 
while  "intangible  property"  includes  only  fran- 
chises, credits,  choses  in  action,  and  the  like. 
—Standard  Oil  Co.  v.  Howe,  485. 

V.  I.EVT  AND  ASSESSMENT. 

(D)   Mode  of  Assessmeat  of  Corporate 
Stockt  Property,  or   Receipts. 

^s»397  (U.S.C.C.A.Ariz.)  Civ.  Code  Ariz.  1918. 
pars.  4951-4979,  providing  for  the  unit  rule  of 
value  in  the  taxation  of  private  car  lines,  rail- 
road property  and  telegraph  and  telephone 
lines,  do  not  authorize  the  unit  rule  valuation 
for  taxation  of  the  property  of  a  foreign  oil 
company  or  for  the  distribution  of  the  unit 
value  between  counties  In  which  the  property 
is  situated.— Standard  Oil  Co.  v.  Howe,  485. 

(O)  ReTlevr,  Correetloa,  or  Settlaip  Aside 

of   Assessmeiit. 

^=>498  (U.S.C.CAJLriz.)  Where  an  oil  compa- 
ny, whose  "intangible  property"  was  improper- 
ly and  illegally  assessed  by  the  Arizona  tax 
commission  and  the  board  of  equalization  of  the 
state,  would  become  involved  in  a  multiplicity 
of  suits  involving  a  common  question  of  law 


if  it  attempted  to  utilize  any  remedy  under  Civ. 
Code  Ariz.  1913,  par.  4887,  it  is  entitled  to 
equitable  relief  by  injunction  against  the  tax 
commission  and  the  board  of  equalization.— 
Standard  Oil  Co.  v.  Howe,  485. 

TENANCY  IN  COMMON. 

See  Courts,  ^=s>310;  Patents,  ^=s>288. 

ni.  RIGHTS  AND  UABUJTIES  OF 

CO-TENANTS  AS    TO   THIRD 

PERSONS. 

«=>55(3)  (U.S.C.C.A.Pa.)  Tenants  in  common 
must  join  in  actions  ex  delicto  for  an  injury  to 
their  common  property,  though  it  be  real  es- 
tate, because  the  damages  belong  to  them 
jointly.— Himes  v.  Schmehl,  281. 

TENDER. 

See  Estoppel,  ^=s>68. 

THREATS. 

See  Criminal  Law,  «S9368,  406:  Homidde,  «=» 
800. 

TIME. 

See  Action,  ^s»62;  Bankraptcy,  ^s»160,  165, 
828,  387,  391;  Banks  and  Banking.  «=s>257; 
Carriers,  ^=»94;  Conspiracy,  ^=:»2S;  Corpo- 
rations, ^=»218:  Courts,  ^s»337;  Criminal 
Law.  ^s»262,  1038,  1186;  Eminent  Domain, 
^=s>148;  Estoppel,  ^s»93;  Exceptions,  Bill 
of.  ^=»36;  Indictment  and  Information,  ^=» 
87;  Limitation  of  Actions,  <8=dl27;  Mines 
and  Minerals.  ^=»79;  Patents,  ^s»75;  Rail- 
roads, «s>133;  Sales,  «=»82,  202,  218  V^; 
Seamen,  ^=s>24;  United  States,  ^=»67;  War, 

TORTS. 

See  Collision;  Champerty  and  Maintenance, 
^s»6;  libel  and  Slander,  «=s»25-112;  Negli- 
gence, ^=:»6-136w 

TOWAGE. 

See  Collision,  ^=3>72,  104. 

^=s>ll(6)  (U.S.C.C.A.N.T.)  A  tug  cannot  be 
held  liable  for  injury  to  her  tow  by  collision, 
because  she  tied  the  tow  at  the  end  of  a  pier, 
where  it  was  done  with  the  express  consent  of 
the  owner.— The  New  York  Central  No.  18, 
445. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Attorney  and  Client,  ^=s>166;   Courts, 
292;    Evidence,  <8=»142,  487,  543,  572. 

m.  REGISTRATION.   REOUUkTION, 
AND   OFFENSES. 

«=s>45  (U.S.C.C.A.I11.)  Where  a  trade-mark  for 
a  gum  wrapper,  consisting  of  an  exhibited  de- 
sign contaix^g  the  words  "Peptomint*'  and 
**Gum,"  was  registered  with  an  explicit  dis- 
claimer of  the  words  "Peptomint"  and  "Gum," 
the  statutory  right  respecting  "Peptomint"  as 
one  of  the  elements  of  the  trade -mark  was  ex- 
hausted, the  trade-mark  statute  containing  no 
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proTiflion  for  reissue  or  amendment  after  issue, 
and  the  registrant  could  not  thereafter,  by  sub- 
sequent registration,  acquire  any  right  respect- 
ing the  word  "Peptomint."— L.  P.  Larson,  Jr., 
Co.  V.  Lamont,  Corliss  &  Co.,  354. 

Where  a  gum  manufacturer's  label  was  mark- 
ed with  the  word  "Peptomint"  wreathed  with 
sprigs  of  peppermint,  and  the  quoted  word  was 
popularly  taken  as  corrupt  spelling  of  pepper- 
mint, and  so  pronounced,  the  manufacturer,  in 
attempting  to  assert  a  common-law  right  to 
the  quoted  word  as  an  independent  trade-mark, 
could  not,  after  disclaimer  of  such  word  in  the 
registration  of  his  trade-mark,  claim  that  such 
word  was  arbitrarily  coined  from   "peptone." 

nr.  nfFBuroEMEirr  akd  uhfaib 

COMPETITION. 
(A)  lirbat  Co»»tlt«t«»  Iafrliivev»«»t. 

*=>59(4)  (U.S.C.C.A.MO.)  Plaintirs  trade-mark, 
consisting  of  the  word  "Stark"  above  the  word 
**Tree8,"  the  former  in  Utters  successively  de- 
creasing in  size,  the  latter  in  letters  successive- 
ly increasing  in  size,  held  infringed  by  defend- 
ants' device,  different  in  shape,  and  bearing  a 
number  of  words,  but  having  the  word  "Stark" 
in  the  center,  in  the  largest  letters,  in  wliite 
on  the  dark  background  of  a  tree;  exact  simil- 
itude not  being  necessary,  but  it  being  enough 
that  an  ordinary  purchaser  is  likely  to  be  de- 
ceived when  they  are  not  placed  side  bv  side. — 
Stark  V.  Stark  Bros.  Nurseries  &  Orchards 
Co.,  221. 

Right  of  one  to  use  his  surname  as  a  mark, 
without  infringing  a  registered  trade-mark,  is 
subject  to  the  limitation  that  it  be  not  used  in 
a  manner  tending  to  mislead,  and  that  it  be 
clearly  made  to  appear  that  the  articles  sold 
therewith  are  his,  and  not  those  of  the  regis- 
trant—Id. 

(C)  Actloas. 

^=»93(1)  (U.S.C.C.A.ni.)  In  an  acUon  for  un- 
fair competition  in  the  use  of  the  word  "Pepto- 
mint"  to  simulate  plaintiff's  word  "Pep-O- 
Mint,"  that  plaintiff^)  label  bore  the  words 
"trade-mark  registered,"  while  the  word  "Pep- 
O-Mint"  had  not  been  registered,  did  not  re- 
quire a  dismissal  of  plaintiff's  bill,  where  such 
words  were  attributable  to  a  legend  on  plain- 
tiff's products  that  actually  had  been  registered, 
and  in  view  of  the  presumption  that  a  suitor's 
hands  are  dean. — L.  P.  Larson,  Jr.,  Co.  v.  La- 
mont, Oorliss  &  Co.,  354. 
^=»93(3)  (U.S.C.C.A.I11.)  In  an  action  based  on 
unfair  competition  by  a  manufacturer  in  using 
the  word  "Peptomint  *  to  simulate  both  in  color 
and  design  the  word  "Pep-O-Mint"  on  plain- 
tiff's candy  labels,  evidence  held  to  require  a  de- 
cree for  plaintiff. — L.  P.  Larson,  Jr.,  Co.  v. 
Lamont,  Corliss  &  Co.,  354. 
«=»I00  (U.S.C.C. A.Ohio)  In  suit  to  restrain 
unfair  competition  in  the  sale  of  sticky  fiy 
paper  or  fly  coils,  so  as  to  infringe  plaintiffs 
rights,  decree  approving  the  trade-name,  the 
name  of  his  commodity,  and  the  designs  sub- 
mitted by  defendant  under  which  to  continue 
business,  and  fixing  the  amount  of  bond  re- 
quired as  a  condition  to  permit  the  sale  of 
stock  previously  manufactured  by  defendant, 
held  sufficient  as  effectively  protecting  plain- 


tilTs  rights.— O.  ft  W.  Thum  Co.  ▼.  A.  K.  Ack- 
erman  Co.,  434. 

V.   TRADE-MABK8  AND  TRADE- 
NAMES  ADJUDICATED. 

"Pep-O-Mint."— L.  P.  Larson,  Jr.,  Co.  v.  La- 
mont, Corliss  ft  Co.,  354. 

"Peptomint."— L.  P.  Larson.  Jr.,  Co.  v.  La- 
mont,  Corliss   ft   Co.,   354. 

"Stark."— Stark  v.  Stark  Bros.  Nurseries  & 
Orchards  Co.,  22L 

TREASON. 

See  Army  and  Navy,  #=»40;  Conspiracy,  ^s* 
27,  28,  46;  Criminal  Law,  «=>371,  683;  In- 
dictment and  Information,  «s»87,  125,  140, 
150;  War, 


TREATIES. 

See  Aliens,  «=s>32. 

TRIAL 

See   Continuance;   Costs;   Criminal  Law, 
673-877;  Jury;  New  Trial. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

n.  DOCKETS,  U8T8.  AND  CAIXN- 

DABflL 


11(3)  (U.S.C.C.A.La.)  In  a  suit  for  in- 
junction, where  plaintiff  was  denied  relief  on 
the  ground  tliat  he  refused  to  do  equity,  court 
should  not  have  dismissed  the  bill,  under  equity 
rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv),  but 
should  have  transferred  the  cause  to  the  law 
side  of  the  court,  where  a  state  of  facts  was 
alleged  which,  if  proved  and  not  rebutted, 
would  entitle  the  plaintiff  to  some  relief  in  an 
action  at  law. — Louisiana  Agricultural  Orpora- 
tion  V.  PeUcan  OU  Refining  Co.,  168. 

VI.  TAXING  CASE  OR  QUESTION 


(A^   <laeatloAa  of  lAvr  or  of  Fact  in  Ges* 

eral. 

«=»I39(1)  (U.S.C.C.A.Ohio)  It  was  not  the 
province  of  the  trial  court  to  weigh  the  evidence 
when  passing  on  motion  to  direct  verdict,  but 
when  he  came  to  consider  the  motion  for  new 
trial  he  was  required  to  weigh  evidence.— Lake 
Erie  &  W.  R.  Co.  ▼.  Schneider,  625. 

(D)  Direct loa  of  Terdlet. 

^=»I77  (U.S.C.C JLJ^.Y.)  Motions  by  both  par- 
ties for  a  directed  verdict  are  equivalent  to  a 
request  for  a  finding  of  facts  by  the  court,  and 
both  are  concluded  on  the  facts  so  found  by 
direction  of  a  verdict  for  one  of  them. — Sam- 
pliner  v.  Motion  Picture  Patents  Co.,  202. 
^=s>l78  (U.S.C.C. A.N.D.)  It  is  the  practice  in 
the  Eighth  circuit  to  regard  a  general  motion 
or  request  for  a  directed  verdict,  in  either  a 
civil  or  criminal  case,  as  challenging  the  legal 
Bufliciency  of  the  evidence  for  a  contrary  con- 
clusion.—McDowell  Y.  U.  S.,  382. 
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Vn.   nfSTBUCTIONS    TO   JURY. 

(D)    AppllcablUtT  to   Pleadlass   and   Brl- 

deaee. 

^=»253(4)  (U.S.aCA^Iaska)  In  a  railroad 
servant's  action  for  Injuries,  the  road's  re- 
quested instructions  on  assumption  of  risk  and 
contributory  negligence  held  properly  refused, 
as  not  fitting  the  case,  but  ignoring  an  allega- 
tion of  the  complaint.— Alaska  Anthracite  B. 
Co.   V.  MoUer,  515. 

(G)  Coastraetloa  aad   Operation. 

€=»295{1)  (U.S.C.CJL.Tenn.)  Instructions  must 
be  considered  as  a  whole.— Memphis  St  By.  Co. 
▼.  Pierce,  600. 

IX.  VERDICT. 
(A)  Ooaeral  Terdlet. 

^=>343  (TJ.S.C.CA.Ohio)  Verdict  for  plaintiff, 
under  instructions  that  only  three  issues  were 
to  be  considered,  must  be  treated  as  general  in 
form,  and  as  finding  all  the  submitted  issues  in 
favor  of  plaintiff.— Erie  E.  Co.  t.  Schleenbaker, 
617. 

TROVER  AND  CONVERSION. 

See  Carriers,  ^s»57,  58,  94;  Warehousemen, 
«=»20,  25. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Bankniptcr,  <8=>143:  Charities,  «s»18,  20. 

UNFAIR  COMPETITION. 

See   Trade-Marks   and   Trade-Names,   4s»53- 
100. 

UNITED  STATES. 

See  Army  and  Navy:  Bankruptcy,  ^=»230; 
Conspiracy,  ^=»28;  Constitutional  Law,  ^=» 
62:  Criminal  Law,  «==>37,  304,  360,  424,  673, 
1169,  1186;  Deposits  in  Court,  «=»11;  Emi- 
nent Domain,  ^s»148;  Navigable  Waters,  ^=» 
1,  22;  Principal  and  Surety,  «8=>185;  Rail- 
roads, ^=»5^;  Waters  and  Water  Courses, 
'3o. 


War 
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n*  PBOPERTT,  CONTBACTS,  AND 
TiTABTT.TTIES. 

«=>e7(3)  (U.S.C.CA.Iowa)  Act  Aug.  13,  1804, 
as  amended  by  Act  Feb.  24,  1905  ^omp.  St.  ft 
6923),  giying  persons  furnishing  labor  or  ma- 
terials to  a  contractor  for  public  work  a  right 
of  action  on  the  contractor's  bond,  creates  a 
new  liability  and  gives  a  special  remedy;  but 
the  limitation  of  one  year  for  bringing  suit  is 

a  condition  of  the  right  conferred.— Salyers  y. 
Tj    u^    339 

^6iff4)  (U.S.C.C.A.Iowa)  In  an  action  on  be- 
half of  subcontractors  on  the  bond  of  a  con- 
tractor for  a  public  building,  under  Act  Aug. 
13,  1894,  as  amended  by  Act  Feb.  24,  1906 
(Comp.  St  i  6923),  an  allegation  that  the  build- 
ing was  completed  and  accepted  by  the  United 
States  on  a  date  named  is  a  sufficient  allegation 
of  final  settlement  between  the  United  States 
and  the  contractor.— Salyers  v.  U.  S.,  339. 
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TV.  CLAIMS  AGAINST   UNITED 

STATES. 

110  (U.S.C.CJL.N.M.)  In  the  rule  of  im- 
munity of  the  govemment  from  liability  for  in- 
terest the  word  "'interest''  is  generally  used  as 
meaning  compensation  for  the  use  or  forbearance 
of  money,  or  damages  for  its  detention.— U.  S. 
y.  Bogers,  437. 

UNITED  STATES  PHARMACOPEIA. 

See  Criminal  Law,  «=>304. 

VENDOR  AND  PURCHASER. 

See  Brokers,  ^=»54,  63;  Corporations,  ^=» 
228;  Equity,  «s>262;  Estoppel,  «s>27;  Eyi- 
dence,  ^s»342;  Lis  Pendens,  ^=s>24;  Sales. 

V.  RIGHTS  AND  T.TABTTilTIES  OF 

PARTIES. 

(O  Boaa  Fide  Pureluuiera. 

^=s>242  (U.S.C.C.A.Tex.)  In  yiew  of  Key.  St 
Tex.  1911,  art.  6824,  requiring  registration,  but 
declaring  a  deed  yalid,  though  unrecorded,  as 
to  all  subsequent  purchasers  with  notice  or 
without  yaluable  consideration,  so  making  it 
yoid  only  as  to  purchasers  for  yalue  witnoot 
notice,  a  person  undertaking  to  establish  the 
inyalidity  of  a  deed  has  the  burden  to  proye 
he  is  within  the  protected  class.— Keith  Lum- 
ber Co.  y.  Houston  Oil  Co.  of  Texas,  213. 
^=s>244  (U.S.C.CA.Tex.)  In  suit  by  receiyer  of 
an  oil  company  and  a  lumber  company  for  the 
timber  on  certain  land,  evidence  nela  to  jus- 
tify finding  that  defendant  lumber  company  was 
not  an  innocent  purchaser  for  yalue.— Keith 
Lumber  Co.  y.  Houston  Oil  Co.  of  Texas,  213. 

VENUE. 

See  Courts,  «=>276;  Criminal  Law,  «=>106, 
113,  242,  304. 

VERDICT. 

See  Criminal  Law,  4=»877;  Trial,  «=>343. 

WAR. 

See  Army  and  Nayy.  ^=»20,  40;  Conspiracy, 
<©=»27,  28,  34,  43,  45,  47,  48;  Criminal  Law, 
<©=>97,  304,  369,  371,  406,  683,  814,  822, 
829,  1169,  1170;  Habeas  Corpus,  «==>16;  In- 
dictment  and  Information,  ^s>Sl,  125,  140, 
150;  Intoxicating  Liquors,  ^=:»236;  Neutral- 
ity Laws;  Perjury,  ^=:»9,  19. 

^=»4  (U.S.C.C.A.Ariz.)  Statements  made  by  de- 
fendant, in  each  case  to  a  single  person  in  the 
course  of  a  priyate  conyersation  relating  to  the 
war,  held  mere  expressions  of  opinion,  not  made 
in  yiolation  of  section  3  of  the  Espionage  Act 
— Sandberg  y.  U.  S.,  593. 
^=>4  (U.S.C.C.A.Ney.)  Espionage  Act  June  15, 
1917,  i  3  (Comp.  St.  1918,  {  10212c},  heU  to 
denounce  three  offenses:  First,  the  willful  mak- 
ing or  conveying  of  false  reports  while  the  Unit- 
ed States  is  at  war,  with  the  intent  to  interfere 
with  the  operation  or  success  of  military  and 
naval  forces,  etc. ;  second,  the  attempt  to  cause 
insubordination,  disloyalty,  or  mutiny  in  the 
military  and  naval  forces  of  the  United  States; 
and,  third,  the  willful  obstruction  of  the  enlist- 
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proTision  for  reissue  or  amendment  after  isane, 
and  the  registrant  coold  not  thereafter,  by  sub- 
sequent registration,  acquire  any  right  respect- 
ing the  word  "Peptomint."— L.  P.  Larson,  Jr., 
Co.  V.  Lamont,  Corliss  &  Co.,  354. 

Where  a  gum  manufacturer's  label  was  mark- 
ed with  the  word  "Peptomint"  wreathed  with 
sprigs  of  peppermint,  and  the  quoted  word  was 
popularly  tasen  as  corrupt  spelling  of  pepper- 
mint, and  so  pronounced,  the  manufacturer,  in 
attempting  to  assert  a  common-law  right  to 
the  quoted  word  as  an  independent  trade-mark, 
could  not,  after  disclaimer  of  such  word  in  the 
registration  of  his  trade -mark,  claim  that  such 
word  was  arbitrarily  coined  from  "peptone." 

nr.  iNFBnroEMEirr  and  unfair 

COMPETITION. 
(A)  ll^at  Co»atlt«t«»  Iafrliiv«Ment« 

*=>59(4)  (U.S.C.CA.Mo.)  Plaintiffs  trade-mark, 
consisting  of  the  word  **Stark"  above  the  word 
**Tree8,**  the  former  in  letters  successively  de- 
creasing in  size,  the  latter  in  letters  successive- 
ly increasing  in  size,  held  infringed  by  defend- 
ants' device,  different  in  shape,  and  bearing  a 
number  of  words,  but  having  the  word  **Stark" 
in  the  center,  in  the  largest  letters,  in  white 
on  the  dark  background  of  a  tree;  exact  simil- 
itude not  being  necessary,  but  it  being  enough 
that  an  ordinary  purchaser  is  likely  to  be  de« 
ceived  when  they  are  not  placed  side  by  side. — 
Stark  Y.  Stark  Bros.  Nurseries  &  Orchards 
Co..  221. 

Hight  of  one  to  use  his  surname  as  a  mark, 
without  infringing  a  registered  trade-mark,  is 
subject  to  the  limitation  that  it  be  not  used  in 
a  manner  tending  to  mislead,  and  that  it  be 
clearly  made  to  appear  that  the  articles  sold 
therewith  are  his,  and  not  those  of  the  regis- 
trant—Id. 

(C)  Aetlons. 

«&=»93(1)  (U.S.C.CA.ni.)  In  an  action  for  un- 
fair competition  in  the  use  of  the  word  *Tepto- 
mint"  to  simulate  plaintiff's  word  *Tep-0- 
Mint,"  that  plaintiff's  label  bore  the  words 
"trade-mark  registered,"  while  the  word  "Pep- 
O-Mint"  had  not  been  registered,  did  not  re- 
quire a  dismissal  of  plaintiff's  bill,  where  such 
words  were  attributaole  to  a  legend  on  plain- 
tiff's products  that  actually  had  been  registered, 
and  in  view  of  the  presumption  that  a  suitor's 
hands  are  dean.— L.  P.  Larson,  Jr.,  Co.  v.  La- 
mont, •Corliss  &  Co.,  354. 
<&=>93(3)  (U.S.C.C.A.IU.)  In  an  action  based  on 
unfair  competition  by  a  manufacturer  in  using 
the  word  **Peptomint"  to  simulate  both  in  color 
and  desirn  the  word  *Tep-0-Mint"  on  plain- 
tiff's candy  labels,  evidence  held  to  require  a  de- 
cree for  plaintiff. — L.  P.  Larson,  Jr.,  Co.  v. 
Lamont,  Corliss  &  Co.,  354. 
«=:>I00  (U.S.C.C.A.Ohio)  In  suit  to  restrain 
unfair  competition  in  the  sale  of  sticky  fly 
paper  or  fly  coils,  so  as  to  infringe  plaintiff's 
rights,  decree  approving  the  trade-name,  the 
name  of  his  commodity,  and  the  designs  sub- 
mitted by  defendant  under  which  to  continue 
business,  and  fixing  the  amount  of  bond  re- 
quired as  a  condiuon  to  permit  the  sale  of 
stock  previously  manufactured  by  defendant, 
held  sufficient  as  effectively  protecting  plain- ' 


tiff's  righU.— O.  ft  W.  Thum  Co.  ▼.  A.  K.  Ack 
erman  Co.,  434. 

V.   TRADE-MABK8  AND  TRADE- 
NAMES ADJUDICATED. 

•Tep-0-Mint."— L.  P.  Larson,  Jr.,  Co.  v. 

mont,  Corliss  ft  Co.,  354. 
"Peptomint,"— L.   P.   Larson.  Jr.,   Co.   v. 

mont,   Corliss   ft  Co.,   354. 
"Stark."— Stark   v.   Stark   Bros.   Nurseries    ^ 

Orchards  Co.,  22L 

TREASON. 

See  Army  and  Navy,  #=»40;  Conspiracy,  ^= 
27.  28,  45;  Criminal  Law,  <&=»371,  683;  In 
dictment  and  Information,  «s»87,  125,  140 
150;  War,  «=>4. 

TREATIES. 

See  AUens,  «=s>32. 

TRIAL 

See  Continuance;  Costs;  Criminal  Law,  ^=: 
673-877;  Jury;  New  Trial. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

n.  DOCKETS,  U8T8.  AND  GAIXK- 

DABflL 


11(3)  (U.S.C.C.A.La.)  In  a  suit  for  in- 
junction, where  plaintiff  was  denied  relief  od 
the  ground  that  he  refused  to  do  equity,  court 
should  not  have  dismissed  the  bill,  under  equity 
rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv),  but 
should  have  transferred  the  cause  to  the  law 
side  of  the  court,  where  a  state  of  facts  was 
alleged  which,  if  proved  and  not  rebutted, 
would  entitle  the  plaintiff  to  some  relief  in  an 
action  at  law. — Louisiana  Agricultural  Corpora- 
tion V.  PeUcan  Oil  Refining  Co.,  168. 

VI.  TAXnrO  CASE  OR  QUESTIOH 
FBOM  JURY. 

(A^   <l«eatloAa  of  lAvr  or  of  Wmet  la  Ge»« 


«8=5>I39(1)  (U.S.C.C.A.Ohio)  It  was  not  the 
province  of  the  trial  court  to  weigh  the  evidence 
when  passing  on  motion  to  direct  verdict,  but 
when  he  came  to  consider  the  motion  for  new 
trial  he  was  required  to  weigh  evidence.— Lak« 
Erie  &  W.  R.  Co.  y.  Schneider,  625. 

(D)  Direetloa  of  Terdlet. 

«s»l77  (U.S.C.C«A.N.Y.)  Motions  by  both  par* 
ties  for  a  directed  verdict  are  equivalent  to  a 
request  for  a  finding  of  facts  by  the  court,  and 
both  are  concluded  on  the  facts  so  found  by 
direction  of  a  verdict  for  one  of  them. — Saift* 
pliner  v.  Motion  Picture  Patents  Co.,  202. 
<8s»l78  (U.S.C.CA.N.D.)  It  is  the  practice  il^ 
the  Eighth  circuit  to  regard  a  general  motioa 
or  request  for  a  directed  verdict,  in  either  « 
civil  or  criminal  case,  as  challenging  the  legal 
sufficiency  of  the  evidence  for  a  contrary  coo* 
elusion.— McDowell  v.  U.  S.,  382, 
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Vn.    IN8TBUCTIONS    TO   JURY. 

jO))   AppUcabllltT  to   Pleadlnsn   and   evi- 
dence. 

«=>253(4)  (U.S.C.C.A.Ala8ka)  In  a  riulroad 
eerrant  8  action  for  injuries,  the  road's  re- 
quested instructions  on  assumption  of  risk  and 
I  contributory  negligence  held  properly  refused, 
as  not  fitting  the  case,  but  ignoring  an  allega- 
tion of  the  complaint— Alaska  Anthracite  R. 
I  Co.  y.  MoUer,  515. 

(G)   Con«tmetioa  and   Operation* 

€=»295(1)  (U.S.CCJLTenn.)  Instructions  must 
be  considered  aa  a  whole.— Memphis  St  Ry.  Co. 
▼.  Pierce,  609. 

IX.   VEBOICT. 
(A)  Oenoral  Verdlet. 

«=>343  (U.S.C.CwA.Ohio)  Verdict  for  plaintiff, 
under  instructions  that  only  three  issues  were 
to  be  considered,  must  be  treated  as  general  in 
form,  and  as  finding  all  the  submitted  issues  in 
favor  of  plaintiff.— Erie  R.  Co.  v.  Schleenbaker, 
617. 

TROVER  AND  CONVERSION. 

See  Carriers,  ^=»57,  68,  94;  Warehousemen, 
«=>20,  25. 

TRUST  DEEDS. 

^  See  Mortgages. 

TRUSTS. 

Se«  Baakraptcr,  «=s>143;  Charitiea,  «s»18,  20. 

UNFAIR  COMPETITION. 

See  Trade-Marks   and   Trade-Names,   «s»53- 
100. 

UNITED  STATES. 

See  Army  and  Navy:  Bankruptcy,  ^s»230; 
Conspiracy,  ^=»28;  Constitutional  Law,  ^=s> 
62-  Criminal  Law,  «==>37,  304,  360,  424,  673, 
1169,  1186;  Deposits  in  Court,  «=>11;  Emi- 
(  nent  Domain,  ^s»148;  Navigable  Waters,  ^3» 
1,  22;  Principal  and  Surety,  «=>185;  Rail- 
roads, ^=:>5^;  Waters  and  Water  Courses, 
^=»33. 

H.  PBOPERTT,  CONTBAGTS,  AMD 
TiTABTT«TTIES. 

«=»67(3)  (TJ.S.C.CA.Iowa)  Act  Aug.  13,  1894, 
as  amended  by  Act  Feb.  24,  1905  (Comp.  St.  ft 
6923),  giving  persons  furnishing  labor  or  ma- 
terials to  a  contractor  for  public  work  a  right 
of  action  on  the  contractor's  bond,  creates  a 
new  liability  and  gives  a  special  remedy;  but 
the  limitation  of  one  year  for  bringing  suit  is 
a  condition  of  the  right  conferred.— Salyers  v. 
V.  S^  339. 

f=»67(4)  (U.S.C.C.A.Iowa)  In  an  action  on  be- 
half of  subcontractors  on  the  bond  of  a  con- 
tractor for  a  public  building,  under  Act  Aug. 
13,  1894,  as  amended  by  Act  Feb.  24,  19(% 
(Comp.  St  I  6923),  an  allegation  that  the  build- 
ing was  completed  and  accepted  by  the  United 
States  on  a  date  named  is  a  suflScient  allegation 
of  final  settlement  between  the  United  States 
and  the  contractor.— Salyers  v.  U.  S.,  339. 
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nr.   CLAIMS   AOAINST   UHITED 

STATES. 

110  (U.S.C.C.A.N.M.)  In  the  rule  of  im- 
munity  of  the  government  from  liability  for  in- 
terest the  word  **interest"  is  generally  used  as 
meaning  compensation  for  the  use  or  forbearance 
of  money,  or  damages  for  its  detention.— U.  S. 
y.  Rogers,  437. 

UNITED  STATES  PHARMACOPEIA. 

See  Criminal  Law,  ^=»304. 

VENDOR  AND  PURCHASER. 

See  Brokers,  ^=»54,  63;  Corporations,  ^=» 
228;  Equity,  «s»262;  Estoppel,  «=»27;  Evi- 
dence, ^=!9342;  Lis  Pendens,  ^=s>24;  Sales. 

V.  RIGHTS  AND  TiTABTTilTIES  OF 

PARTIES. 

(C)  Bona  Fide  PiureluuierM. 

€s»242  (U.S.C.CA.Tex.)  In  view  of  Rev.  St 
Tex.  1911,  art.  6824,  requiring  registration,  but 
declaring  a  deed  valid,  though  unrecorded,  as 
to  all  subsequent  purchasers  with  notice  or 
without  valuable  consideration,  so  making  it 
void  ooly  as  to  purchasers  for  value  without 
notice,  a  person  undertaking  to  establish  the 
invalidity  of  a  deed  has  the  burden  to  prove 
he  is  within  the  protected  class.— Keith  Lum- 
ber Co.  V.  Houston  Oil  Co.  of  Texas,  213. 
^=>244  (U.S.C.C.A.Tex.)  In  suit  by  receiver  of 
an  oil  company  and  a  lumber  company  for  the 
timber  on  certain  land,  evidence  riela  to  jus- 
tify finding  that  defendant  lumber  company  was 
not  an  innocent  purchaser  for  value.— Keith 
Lumber  Co.  v.  Houston  Oil  Co.  of  Texas,  213. 

VENUL 

See  Conrta,  «s>276;  Criminal  Law,  «=>108, 
113,  242,  804. 

VERDICT. 

See  Criminal  Law,  «=»877:  Trial,  «=»343. 

WAR. 

See  Army  and  Navy,  ^s»20,  40;  Conspiracy, 
<©=»27,  28,  34,  43,  45,  47,  48;  Criminal  Law, 
«g==>97,  304,  369,  371,  406,  683,  814,  822, 
829,  1169,  1170;  Habeas  Corpus,  «=>16;  In- 
dictment and  Information,  ^»87.  125,  140, 
150;  Intoxicating  Liquors,  ^=»23o;  Neutral- 
ity Laws;  Perjury,  ^3»9,  19. 

^=»4  (tJ.S.C.C.A.Ariz.)  Statements  made  by  de- 
fendant, in  each  case  to  a  single  person  in  the 
course  of  a  private  conversation  relating  to  the 
war,  held  mere  expressions  of  opinion,  not  made 
in  violation  of  section  3  of  the  £}spionage  Act. 
— Sandberg  v.  U.  S.,  593. 
^=>4  (U.S.C.C.A.Nev.)  Espionage  Act  June  15, 
1917,  S  3  (Comp.  St.  1918,  i  10212c),  held  to 
denounce  three  offenses:  First,  the  willful  mak- 
ing or  conveying  of  false  reports  while  the  Unit- 
ed States  is  at  war,  with  the  intent  to  interfere 
with  the  operation  or  success  of  military  and 
naval  forces,  etc. ;  second,  the  attempt  to  cause 
insubordination,  disloyalty,  or  mutiny  in  the 
military  and  naval  forces  of  the  United  States; 
and,  third,  the  willful  obstruction  of  the  enlist- 
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rant  submission  of  the  case  to  the  jury.— Nokis 
V.  U.  S.,  453. 

PUBLIC  LANDS. 

See  Constitiitional  Law,  ^=:>46;  Drains,  ^s» 
49;  Ejectment,  ^=9100;  Bstoppel,  ^=9»27, 
47;  Evidence,  ^=»342;  Indictment  and  In- 
formation, ^s»108;  Mines  and  Minerals,  ^=» 
42;    Perjurj,  «=s>36. 

H.  StrBVET  AKD  BISPOSAL  OF  UklfDS 
OF  UNITED   STATES. 

(K)  Remedies  la  Cases  of  Fra««»  Mistake, 

or  Trast. 


120  (U.S.G.C.A.Neb.)  The  United  States 
held  entitled  to  cancellation  of  patents  for  sol- 
diers' homesteads  which  were  taken  by  the  en- 
trymen  under  contracts  to  convey  to  another, 
who  paid  all  expenses  and  the  agreed  price 
on  conveyance  after  final  proof. — Eldred  y. 
U.  8..  270. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads. 

QUIETING  TITLE. 

See  Equity,  «=9262. 

RAILROADS. 

See  Appeal  and  Error,  ^=»1064;  Carriers; 
Continuance,  ^=»26;  Courts,  ^=:>297;  Death, 
^=»58;  Master  and  Servant,  ^=»111,  204, 
228,  240,  278,  285;  Pleading,  «=>218;  Street 
Raikoads;   Trial,  «s»253. 

Z.  CONTBOI.  AND  REOtnLATIOK  IK 

OENERAL. 

«=»5'/2  [New,  vol.  6 A  Key-No.  Series] 

(U.S.C.OA.Ganal  Zone)  Since  Act  June 
25,  1910,  Act  Aug.  24,  1912,  j  6  (Comp.  St.  f 
10042),  and  other  statutes  and  regulations  and 
rulings,  indicate  an  intention  to  preserve  the 
corporate  existence  of  the  Panama  Railroad 
Company,  though  the  government  owns  all  its 
stockj  that  corporation  may  be  sued  by  a  private 
individual  for  injuries  caused  by  the  negligence 
of  its  employes.— Panama  R.  Co.  v.  Curran, 
114. 

Vn.  SALES.   LEASES,    TRAFFIC   COK- 
TRACTS.  AND  CONSOLIDATION. 


133  (1)  (U.S.C.C.A.Ncb.)  In  a  lease  of  land 
by  a  railroad  company  to  a  smelting  company 
as  site  for  a  plant,  reserving  to  lessor  all  tracks 
thereon,  a  provision  by  which  lessor  agreed  to 
furnish  material  and  lay  all  further  tracks  re- 
quired by  lessee,  "and  do  all  switching  of  its 
cars  within  its  premises  necessary  in  placing  the 
same  for  loading  and  unloading  freight  or  ma- 
terial therefor  free  of  charge  to  said  smelting 
company,"  held  not  to  limit  such  free  switching 
service  to  that  of  cars  for  actual  load  hauls  from 
or  to  the  plant,  especially  in  view  of  a  contrary 
practical  construction  by  the  parties  during  30 
years. — American  Smelting  &  Refining  Co,  v. 
Union  Pac.  R.  Co.,  83. 


Z.  OPEBATION. 

(D)   Injvrles  to  Ijiceaaees   or  Tresp«ss«n 

lA  General. 

^=s>28l(l)  (U.  S.  C.  C.  A.  Canal  Zone)  Evidence 
that  emplov^  of  the  Panama  Railroad  Company 
oiled  the  floor  of  a  commissary  operated  by  it, 
so  as  to  make  it  dangerously  sli]^pery,  as  a  re- 
sult of  which  a  customer  waa  injured,  estab- 
lishes negligence  for  which  the  corporation  was 
liable,  under  the  law  of  the  Canal  Zones.— Pana- 
ma R.  Co.  y.  Curran,  114. 
<8=»28 1  (1)  (U.S.C.C A.Canal  Zone)  Under  the 
Panama  laws,  a  railroad  is  liable  for  personal 
injuries  caused  by  negligence  of  its  employ^.— 
Panama  R.  Co.  v.  Pigott,  183. 

(F)  Aeeldents  at  Crossiavs. 

^=s>300  GJ.S.C.C.A.Ohio)  Though  a  pathway 
across  a  railroad's  track  to  a  picnic  ground  was 
a  private  way,  where  the  public  was  licensed 
to  use  it  in  crossing  the  tracks,  a  dnty  arose 
on  the  railroad  to  exercise  reasonable  care  to 
avoid  injury  to  those  whose  presence  there  rea- 
sonably might  be  antidpateo. — Hodges  v.  Erie 
R.  Co.,  498. 

<3=>327(7)  (U.S.C.C.A.Ohio)  The  owner  and 
driver  of  a  motor  truck  along  a  good  road,  so 
that  the  truck  was  not  noisy,  in  approaching  a 
single-track  railroad  crossing,  was  not  required 
as  a  matter  of  law  to  stop  to  avoid  the  implica- 
tion of  negligence  contributing  to  his  injuries, 
when  struck  by  a  special  train  running  at  an 
unusual  time;  the  view  not  being  so  obstructed 
as  to  require  plaintiff  to  stop. — Lake  Erie  & 
W.  R.  Co.  ▼.  Schneider,  625. 
<d=»344(3)  (U.S.C.C.A.Ohio)  Petition  against  a 
railroad  for  death  of  a  mother,  who  crawled 
under  a  freight  train  standing  on  a  track  where 
it  blocked  a  pathway  to  picnic  grounds,  in  an 
attempt  to  rescue  her  three-year  old  son,  who 
had  crawled  under  the  train  before  her,  held 
not  to  state  a  case  of  actionable  negligence  oa 
the  railroad's  part— Hodges  v.  Ene  R.  Co^ 
498. 

<&=»34e(2)  (U.S.C.CA.Ohio)  In  the  federal 
courts,  the  burden  to  prove  the  defense  of  cod- 
tributory  negligence  rests  upon  defendant  in  a 
suit  for  injuries  at  a  crossing. — ^Lake  Erie  &  W. 
R.  Co.  ▼.  Schneider,  625. 
<S=»350(1)  (U.S.C.C.A.Ohio)  In  an  action 
against  a  railroad  for  a  death  on  its  track  at  a 
crossing,  withdrawal  from  the  jury  of  the  ques- 
tion of  the  railroad's  negligence  held  erroneous, 
in  view  of  the  testimony.— Robbins  y.  Pennsyl- 
vania Co.,  621. 

(5=»350(1)  (U.S.C.CA.Ohio)  In  an  action 
against  a  railroad  for  injuries  to  a  motor  truck 
owner  and  driver  at  a  crossing,  questions  of  the 
railroad's  negligence  and  its  effect  in  produciix 
the  accident  held  for  the  Jury. — ^Lake  Erie  s 
W.  R.  Co.  v.  Schneider,  625. 
<8=»350(13)  (U.S.C.CA.Ohio)  In  an  action 
against  a  railroad  for  a  death  on  its  track, 
question  of  decedent's  contributory  negligence 
held  for  the  jury.— Robbins  v.  Pennsylvania  Co^ 
621. 

«S=>350(13)  (U.S.C.CA.Ohio)  In  an  action 
against  a  railroad  for  injuries  at  a  crossing  to 
the  owner  and  driver  of  a  motor  truck,  qoes* 
tion  of  plaintiff's  contributory  negligence  heli 


713  INDBZ-DIOBST 

For  c—et  !■  Deo  J>ls.  M  Am.Dlir.  Key-No^teries  M  Indexes  eee  eame  topie  and  KET-NUIIBEB 


SalM 


for  the  jury.—Lake  Erie  &  W.  B.  Co.  ▼. 
Schneider,  625. 

«=>350(14)  (U.S.C.C.A.Ohio)  A  three  year  old 
child  is  not  as  a  matter  of  law  s^uilty  of  negli- 
gence in  passing  under  a  standing  freight  train, 
blocking  the  pathway  to  picnic  grounds  much 
used  by  children.— Hodges  t.  Erie  R.  Co.,  49S, 
<8=3>350(31)  (U.S.C.CA.Ohio)  It    is    not    ne|fli- 

fence  per  se  for  a  mother  rolontarilv  to  nsk 
er  own  life  in  attempting  to  rescue  her  child, 
who  had  crawled  under  a  standing  freight  train 
blocking  a  path  to  picnic  grounds.— Hodges  y. 
Erie  R.  Co.,  498. 

REAL  ACTIONS. 

See  Ejectment;    Partition. 

RECEIVERS. 

See  lis  Pendens,  ^s»24;  Property,  ^=»9;  Ven- 
dor and  Purchaser,  ^=»244. 

VI.   ACTIONS. 

^=»I78  (U.S.C.CA.Tex.)  Lumber  company  held 
not  a  necessary  party  to  suit  ancillary  to  re- 
ceivership proceedings  by  receiver  of  oil  com- 
pany against  a  second  lumber  company  for  the 
timber  on  certain  land  as  to  which  the  first 
lumber  company  had  a  stumpage  contract, 
which  did  not  place  ownership  of  the  timber  in 
it.— Keith  Lumber  Co.  v.  Houston  Oil  Co.  of 
Texas,  213. 

Tn.  AccouimHo  and  cokpensa- 

TION. 

^=»204  (U.S:C.C.A.Tex.)  Decree  discharging 
receivers  of  lumber  company  and  an  oil  com- 
pany, and  turning  their  properties  over  to  the 
companies  under  recited  terms,  did  not  de- 
stroy the  jurisdiction  of  the  court,  which  had 
previously  attached,  over  an  ancillary  suit  by 
the  receiver  of  the  oU  company  against  a  sec- 
ond lumber  company,  which  had  been  made  a 
party  to  the  receivership  suit  by  an  amended 
bill.— Keith  Lumber  Co.  v.  Houston  Oil  Co.  of 
Texas,  213. 

RECORDS. 

See  Appeal  and  Error,  ^=>0S4-709,  758;  Bank- 
ruptcy, «=>188;  Courts,  <5=»29a;  Criminal 
Law,  <8=>1090;  Evidence,  ^=>332,  342;  Ha- 
beas Cornus,  ^=»25;  Poisons,  ^»2;  Ven- 
dor and  Purchaser,  ^=»242. 

RED  CROSS. 

See  Criminal  Law,  «s>683. 

REFERENCE. 

See  BanlirDptcy,  «=9223,  224,  230,  415,  467. 

REFORMATION  OF  INSTRUMENTS. 

See   Action,   ^=>68;     Insurance,    ^=9143. 

X.   BIGHT  OF  ACTION  AND  BEFENSE& 

^=s>l6  (U.S.C.C.A.OkU  Where  both  parties  to 
a  deed  believed  that  the  grantor  owned  only  a 
one-half  interest  in  the  land,  and  the  grantee  in- 
formed the  grantor,  who  could  not  read  Eng- 
lish,  that   the  deed   conveyed   only   a  one-half 


interest,  the  grantor  is  entitled  to  relief  against 
the  deed,  which  in  terms  conveyed  the  entire 
interest  in  the  land.— Bamett  v.  Eunkle,  38. 
«s»l7(l)  (U.S.C.C.A.Okl.)  A  mutual  mistake  as 
to  the  interest  of  the  grantor  in  the  land  is  a 
mistake  of  fact,  not  of  law,  though  induced  by  a 
mistaken  view  of  the  law.— Barnett  v.  Kunkle, 
38. 

^20  (U.S.C.CA.Okl.)  Where  an  Indian,  who 
could  not  read  English,  mistakenly  believed 
that  he  had  only  a  one-half  interest  in  the  land 
conveyed,  and  was  confirmed  in  that  belief  by 
statements  of  the  grantee,  equity  will  grant 
relief  to  the  grantor  from  a  deed  conveying  the 
entire  estate.— Bamett  v.  Kunkle,  38. 

He  PROCEEDINGS  AND  RELIEF. 

«=9»30  (n.S.C.C.A.Mich.)  If  the  agent  of  a  bur- 
glary insurer  and  the  insurud  storekeeper  or  his 
agent  so  misunderstood  each  other  that  their 
minds  never  met  as  regards  the  extent  of  the 
store's  burglary  alarm  <^quipment,  or  if  agent  of 
insurer  through  mistake  or  designedly  misin- 
formed insurer  as  to  extent  of  such  equipment, 
or  undertook  without  authority  to  waive  failure 
of  the  storekeeper  to  connect  his  safe  with  a 
burglary  alarm  system,  correction  of  the  policy 
as  issued  cannot  be  obtained  at  law,  but  must  be 
sought  in  equity,  after  which  the  actual  con- 
tract as  then  determined  can  be  enforced.— 
Prudential  Casualty  Co.  v.  Miller,  458. 

RELATION  BACK. 

See  Indians,  ^s»16. 

RELEASE. 

See  Bankruptcy,  ^=»165;  Courts,  ^=»264; 
Mortgages,  ^s»25. 

REPORTS. 

See  Corporations,  ^=:>640;  Pleading,  ^=»34. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RIOT. 

See  Criminal  Law,  ^=»814. 

RISKS. 

See  Master  and  Servant,  ^=9»204. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SAFETY  APPLIANCE  ACT. 

See  Commerce,  ^=»8,  27;  Master  and  Servant, 
«=>111,  204,  228. 

SALES. 

See  Bankruptcy.  ^=:>165,  340;  Banks  and 
Banking,  €^253;  Brokers,  ^=»85;  Carriers, 
^=»25,  58,  71;  Champerty  and  Maintenance, 
^=»6;     Conspiracy,   ^=5>48;     Contracts,    ^=» 
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subscribed  and  took  the  affidavit.— Whiteside  t. 
U.  S.,  513. 

^=»36  (U.S.G.CJLJUaska)  In  a  prosecution  for 
making  false  affidavits  as  to  annual  assessment 
work  on  a  placer  claim,  in  violation  of  the 
Alaska  law,  held  that,  while  the  evidence  for 
the  prosecution,  standing  alone,  would  be  in- 
sufficient to  sustain  a  conviction,  yet,  in  con* 
nection  with  discrepancies  of  defendant's  own 
testimony,  denial  of  his  motion  for  instructed 
verdict  was  proper.— Vedin  v.  U.  S.,  634. 

PERPETUITIES. 

See  Qiarities,  «=s»38. 

«=s>4(4)  (U.S.C.GJLI11.)  Mere  request,  in  wUl 
making  devise  for  support  of  a  school  in  a  city, 
that  the  city  keep  testator's  family  burial  lot 
in  repair,  imposes  no  obligation,  much  less 
creates  a  perpetuity,  and  so  does  not  affect 
validity  of  charitable  gift.— Laswell  v.  Hungate, 
29. 

PHYSICIANS  AND  SURGEONS. 

See  Conspiracy,  ^=»48;  Criminal  Law,  ^=»371, 
472;    Insurance,  ^=a453,  455;    Poisons,  ^fs=> 

PLEADING. 

See  Courts,  ^=»276,  405;  Equity,  ^=»262;  Es- 
toppel, ^b»3;  Evidence,  ^=s>272;  limitation 
of  Actions,  «=>127,  180. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.   FORM  AND  AIiI^EOATIONS  IN  GEN« 


^=»34(3)  (U.S.C.C.A.I1L)  Assuming  that  Rev. 
Codes  Mont.  {  3850,  making  directors  of  a  cor- 
poration liable  for  debts  of  the  corporation  if 
they  do  not  file  certain  reports,  applies  to  for- 
eign corporations,  in  a  proceeding  against  di- 
rectors of  a  foreign  corporation  for  not  filing 
such  reports  in  Montana,  it  must  be  specifical- 
ly alleged  that  the  debt  was  incurred  in  Mon- 
tana, inasmuch  as  a  judgment  rendered  in 
Montana  on  a  debt  raises  no  presumption  that 
the  debt  was  there  incurred. — Stark  Bros.'  Nur- 
series &  Orchards  Co.  v.  Little,  461. 

V.  BEMURRER  OR  exception; 

^s»2l8(4)  (U.S.C.C.A.Ohio)  Dismissal  of  ac- 
tion against  railroad  for  a  death  on  its  track, 
on  sustension  of  its  demurrer  to  plaintiffs  pe- 
tition, held  erroneous;  it  not  being  clear  that 
a  good  cause  of  action  could  not  be  stated  by 
amendment.— Hodges   v.   Erie   R.   Co.,   498. 

VI.   ABffENDED  AND   SUPPIiEMENTAI. 
PLEADINGS  AND   REPLEADER. 

«&=»236(5)  (U.S.C.C.A,lowa>  Allowance  of  an 
amendment  during  trial,  to  conform  the  plead- 
ings to  the  proof,  is  discretionary  with  the 
trial  court— Salyers  v.  U.  S.,  339. 
<@=>248(4)  aj.S.O.CA.Iowa)  Where  plaintiff  In 
the  original  petition  on  contractor's  bond  set 
up  a  claim  for  material  furnished  by  him  to 
a  contractor,  an  amendment  setting  up  a  fur- 
ther claim  for  material  furnished  by  another 
and  assigned  to  him  states  a  new  and  separate 


cause  of  action,  although  the  amount  prayed 
for  in  the  original  petition  was  large  enough  to 
cover  both  claims.— Salyers  v.  U.  S.,  839. 

PLEDGES. 

Se«  Warehousemen,  ^=»15. 

POISONS. 

See  Conspiracy,  ^=»48;  Criminal  Law,  ^=»371, 
472,  1177,  1186;  Indictment  and  Informa- 
tion, ^=»110,  111;    Insurance,  ^=>530. 

^=»2  (U.S.C.Cw&.Mich.)  The  administrative  pro- 
visions of  Harrison  Narcotic  Drug  Act,  f  1 
(Comp.  St.  i  6287cO/  relating  to  taxation  and 
registration,  are  vsuid. — Stetson  v.  U.  8.,  639. 
^:s>4  (U.S.C.C.A.MiclL)  "Preparations  and  rem- 
edies," contained  in  Harrison  Narcotic  Drag 
Act,  {  6  (Comp.  St  I  6287Z),  held  not  to  hidude 
dear  morphine,  but  to  relate  to  actual  medic- 
inal preparations  and  remedies  not  containing 
more  than  a  quarter  of  a  grain  of  morphine, 
remedies  such  as  a  physician  or  druggist  would 
normally  dispense.— -Stetson  v.  U.  8..  639. 

Harrison  Narcotic  Drug  Act,  |  8  (Comp.  St 
f  6287n),  applies  to  the  business  of  selling  nar- 
cotic drugs  as  distinct  from  mere  possession. 
— Id. 

^=»9  (U.S.C.C.A3iich.)  In  a  prosecution  for 
violation  of  the  Harrison  Narcotic  Drug  Act 
(Comp.  St  1 6287g  et  seq.),  defendant  not  being 
charged  as  a  physidan  or  a  druggist,  and  the 
indictment  not  negativing  the  exception  of  sec- 
tion 6  of  the  act  (Comp.  St  |  62872),  it  was 
open  to  him  to  show  he  was  merely  dispensing 
medicinal  preparations  and  remedies  contain- 
ing not  more  than  the  amount  of  morphine 
permitted  by  section  6.~Stetson  v.  U.  Sm  639. 
^=s>9  (U.S.C.C.A.Tex.)  An  indictment  charging 
violation  of  the  Harrison  Narcotic  Act  (Comp. 
St  S§  6287g^-6287q).  which  averred  that  defend- 
ant at  the  time  of  the  offense  knew  that  cocaine 
was  a  derivative  of  coca  leaves,  and  that  mor- 
phine and  heroin  were  salts  and  derivatives  of 
opium,  sufBdently  averred  by  implication  the 
fact  tliat  cocaine  was  a  derivative  of  such 
leaves,  and  that  morphine  and  heroin  are 
salts  or  derivatives  of  opium.— Melanson  v. 
U.  S.,  129. 

In  prosecutions  for  violating  and  conspiracy 
to  violate  the  Harrison  Narcotic  Act  (Comp. 
St.  if  6287g^287q),  evidence  in  one  case  held 
sufficient  to  show  the  drugs,  cocaine,  morphine, 
and  heroin,  are  salts  and  certainly  derivative 
of  coca  leaves  or  opium,  and,  in  the  second 
case,  suffident  to  authorize  submiasioa  of  the 
issue  to  the  jury.— Id. 

In  prosecution  of  physidans  for  sale  of  drugs 
in  violation  of  Harrison  Narcotic  Act  (Comp. 
St  iS  6287g-^287q),  whether  dispensinsr  of  drug 
in  each  case  was  a  dispensing  of  it  by  a  physi- 
dan to  a  patient,  in  which  case  no  order  form 
was  required,  or  whether  the  form  of  prescrip- 
tion was  used  by  defendants  as  an  evasion  of 
the  laWj  and  not  in  good  faith,  in  which  case  the 
dispensmg  would  be  a  sale^  and  an  order  form 
necessary  to  bring  It  within  the  la^w,  Aele  for 
the  jury. — Id. 

In  prosecution  of  physidans  for  having  vio- 
lated the  Harrison  Narcotic  Act  ((^omp.  St  H 
6287g^6287q),  whether  two  persons  were  con- 
sumers of  the  drug  and  not  patients  of  defend- 
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ants,  and  whether  defendants  and  the  druggists 
on  whom  they  issued  prescriptions,  their  co- 
defendants,  knew  the  tme  character  in  which 
such  persons  sought  to  procure  drugs,  htld'  for 
the  jury. — Id. 

In  prosecution  of  physicians  for  having  vio- 
lated and  conspired  to  violate  the  Harrison 
Narcotic  Act  (Comp.  St  {(  6287g-«287q),  the 
trial  court  in  his  general  charge  properly  sub- 
mitted an  issue  as  to  the  good  faith  of  defend- 
ants in  issuing  their  prescriptions  to  supposed 
patients,  since  the  defendants  could  only  pro- 
tect themselves  if  the  prescriptions  were  is- 
sued legitimately  in  their  practice. — Id. 

POST  OFFICE. 

See  Bribery,  ^=»11;  Conspiracy,  ^=s»47;  Grim* 
inal  Law,  «=s>1170^. 

PRACTICE. 

For  practice  in  particular  actions  and  pro- 
ceedings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRESIDENT. 

See  Crimiiial  Law,  «=»36&. 

PRICE. 

See  Injunction,  ^s>34. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Carriers, 
^=»71;  Criminal  Law,  ^=»406;  Patents.  ^s> 
288;    Reformation  of  Instruments,  ^=s>30. 


PRINCIPAL  AND  SURETY. 

See  Bankruptcy,  ^=»230;  Drains,  ^s»49;  Quar- 
anty;     Witnesses,    ^=s>244,    255. 

m.  DI8CHABOE  OF  SURETT. 

«=»123(1)  (U.S.C.C.A.Mi8S.)  The  contract  re- 
quirement of  exertion  by  contractor  of  all 
reasonable  diligence  and  activity  being  for  the 
benefit  of  the  obligee  on  the  contra^or's  bond, 
the  obligee,  by  faiunff  to  treat  a  less  amount  of 
diligence  as  a  default,  waived  it,  and  was  not 
required  to  give  the  surety  notice  thereof;  it 
not  being  in  such  case  a  "default"  within  the 
meaning  of  the  contract.— Equitable  Surety  Co. 
V.  Board  of  Com'rs  of  Muddy  Bottom  Swamp 
Land  Dist  No.  1,  Tippah  County,  Miss,  119. 

XV.  REMEDIES  OF  OREDITOB8. 

^=»I45(1)  (U.S.C.C.A.Miss.)  In  action  on  sure- 
ty's bond,  judgment  against  principal  for  breach 
of  contract  is  admissible  as  prima  facie  evi- 
dence of  principars  default,  even  against  sure- 
ty.—Equitable  Surety  Co.  v.  Board  of  Com'rs 
of  Muddy  Bottom  Swamp  Land  Dist.  No.  1, 
Tippah  County,  Miss.,  119. 
<8=>I5I  (U.S.C.C.A.Mi88.)  Ordinarily  obUgee  on 
bond  is  broper  party  to  enforce  it.— Equitable 
Surety  Co.  v.  Board  of  Com'rs  of  Muddy  Bot- 
tom Swamp  Land  Dist  No.  1,  Tippah  County, 
Miss.,  119. 
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Surety,  receiving  a  premium,  is  estopped  to 
deny  obugee's  capacity  to  sue  for  breach  of 
bond.— Id. 

^=>I62(2)  (U.S.C.CJLMiss.)  In  action  on  sure- 
ty's bond,  evidence  that  surety's  manager  con- 
strued contract  as  authorizing  payment  of  dis- 
puted item  to  contractor,  etc.,  neld-  to  make  a 
jury  question  whether  such  payment  was  au- 
thorized by  contract.— Equitable  Surety  Co.  v. 
Board  of  Com'rs  of  Muddy  Bottom  Swamp 
Land  Dist.  No.  1,  Tippah  County,  Miss.,  119. 

In  action  on  surety's  bond,  evidence  that  con- 
sideration named  in  drainage  contract  was  sub- 
ject to  discount  under  another  contract,  etc., 
made  a  jury  question  whether  plaintiff  made 
a  material  false  representation  to  defendant 
surety  that  contractor  would  receive  amount 
stated  in  original  contract— Id. 

In  action  on  a  surety's  bond,  conflicting  evi- 
dence held  to  make  jury  question  whether 
plaintiff  falsely  represented  to  defendant  surety 
that  bond  was  to  cover  additional  work,  for 
which  contractor  would  receive  additional  pay. 
-Id. 

V.  RIGHTS  AND  REMEDIES  OF 

SURETY. 

(B)  As  to  Prlmelpal. 

^=>I85  (U.S.C.C.A.ya.)  The  right  of  a  surety 
on  a  bail  bond  to  recover  out  of  an  indemni^ 
fund  provided  by  the  principal  his  reasonable 
expenses  in  defending  a  suit  on  the  bond  does 
not  extend  to  costs  and  fees  expended  in  de- 
fending against  a  supplementary  proceeding 
by  the  government  to  collect  the  judgment— 
Leary  v.  U.  S.,  330. 

A  deposit  of  securities  to  indemnify  the  sure- 
ty on  a  bail  bond  carries  an  implied  warranty 
of  title,  but  not  that  the  title  will  not  be  ques- 
tioned, and  the  surety  is  not  entitled  to  charge 
the  fund  with  the  expense  of  successful  litiga- 
tion in  defending  his  title  as  against  his  ad- 
versary, which  was  adjudged  owner  of  the 
securities  subject  to  his  claim,  whether  the 
litigation  is  conducted  by  himself  or  the  de- 
positary.—Id. 

PROCESS. 

See  Appeal  and  Error,  ^=>397;    Appearance, 
«=s>20. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

«=»9  (U.S.C.C.A.Tex.)  In  suit  by  receiver  of 
an  oil  company  and  a  lumber  company  against 
another  lumber  company  for  the  timber  on  cer- 
tain lands,  evidence  held  sufficient  to  author- 
ize finding  that  title  at  the  time  of  institution 
of  the  suit  was  in  plaintiff  lumber  company  and 
the  oil  company. — Keith  Lumber  Co.  v.  Hous- 
011  Co.  of  Texas,  213. 

PROSTITUTION. 

See  Aliens,  ^=^54. 

€=>5  (U.S.C.C.A.Iowa)  Evidence  in  a  prosecu- 
tion for  violation  of  the  White  Slave  Traffic 
Act  (Comp.  St.  S  8812)  held  sufficient  to  war- 


Public  IiuUb 


168  C.  C.  A.  BBP0RT8 


712 


rant  submission  of  the  case  to  the  jury.— Nokis 
V.  U.  S.,  453. 

PUBLIC  UNDS. 

See  Constitutional  Law,  ^s»46;  Drains,  ^s> 
49;  Ejectment,  ^=^100;  Estoppel,  ^=»27, 
47;  Evidence,  C=»342;  Indictment  and  In- 
formation, 4s»108;  Mines  and  Minerals,  ^=» 
42;    Perjury,  <8=»36. 

n.  suBvirr  akd  disposai.  of  uutbs 

OF  UNITED   STATES. 

(K)  Reatediea  In  Cases  of  Fravd*  Mlat«lce» 

or  Trust. 


120  (U.S.C.CA.Neb.)  The  United  States 
held  entitled  to  cancellation  of  patents  for  sol- 
diers* homesteads  which  were  talcen  by  the  en- 
trymen  under  contracts  to  convey  to  another, 
who  paid  all  expenses  and  the  agreed  price 
on  conveyance  after  final  proof.— Eldred  v. 
U.  S.,  270. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads;    Street  Railroads. 

QUIETING  TITLE. 

See  Equity,  «s>262. 

RAILROADS. 

See  Appeal  and  Error,  ^s»1064;  Carriers; 
Continuance,  ^=»26;  Courts,  4s»297;  Death, 
«=»58;  Master  and  Servant,  «=»111,  204, 
228,  240,  278,  285;  Pleading,  «=»218;  Street 
Raikoads;   lYial,  ^=>253. 

Z.  OONTBOI.  ANB  RE6in.ATIOH  IN 

GEHERAI*. 

«/2  [New,  vol.  6A  Key-No.  Series] 
(U.S.C.C.A.Ganal  Zone)  Since  Act  June 
25,  1910,  Act  Aug.  24,  1912,  $  6  (Comp.  St  f 
10042),  and  other  statutes  and  regulations  and 
rulings,  indicate  an  intention  to  preserve  the 
corporate  existence  of  the  Panama  Railroad 
Company,  though  the  government  owns  all  its 
stookj  that  corporation  may  be  sued  by  a  private 
individual  for  injuries  caused  by  Uie  ne^igence 
of  its  employes.— Panama  R.  Co.  v.  Curran, 
114. 

Vn.  SALES,   LEASES,    TRAFFIC   CON- 
TRACTS. AND  CONSOLIDATION. 

<&=»I33  (1)  (U.S.C.CA.Neb.)  In  a  lease  of  land 
by  a  railroad  company  to  a  smelting  company 
as  site  for  a  plant,  reserving  to  lessor  all  tracks 
thereon,  a  provision  by  which  lessor  agreed  to 
furnish  material  and  lay  all  further  tracks  re- 
quired by  lessee,  "and  do  all  switching  of  its 
cars  within  its  premises  necessary  in  placing  the 
same  for  loading  and  unloading  freight  or  ma- 
terial therefor  free  of  charge  to  said  smelting 
company,"  held  not  to  limit  such  free  switching 
service  to  that  of  cars  for  actual  load  hauls  from 
or  to  the  plant,  especially  in  view  of  a  contrary 
practical  construction  by  the  parties  during  30 
years.— American  Smelting  &  Refining  Co.  T. 
Union  Pac.  R.  Co.,  83. 


Z.  OPERATION. 

(D)   Imjmriea  to  Ijlceaaeea  or 

tm 


^=>28l  (1)  (U.  S.  C.  C.  A.  Canal  Zone)  Evidence 
that  employes  of  the  Panama  Railroad  Company 
oiled  the  floor  of  a  commissary  operated  by  it, 
so  as  to  make  it  dangerously  sll]^pery,  as  a  re- 
sult of  which  a  customer  was  injured,  estab- 
lishes negligence  for  which  the  corporation  was 
liable,  under  the  law  of  the  Canal  Zones.— Pana- 
ma R.  Co.  y.  Curran,  114. 
€s»28l(l)  (U.S.C.C.A.Canal  Zone)  Under  the 
Panama  laws,  a  railroad  is  liable  for  personal 
injuries  caused  by  negligence  of  its  employe- 
Panama  R.  Co.  y.  Pigott,  183. 

(F)  Aoeidettta  at  CroaalBips. 

^s>300  (U.S.C.CwA.Ohio)  Though  a  pathway 
across  a  railroad's  track  to  a  picnic  ground  was 
a  private  way,  where  the  public  was  licensed 
to  use  it  in  crossing  the  tracks,  a  duty  arose 
on  the  railroad  to  exercise  reasonable  care  to 
avoid  injury  to  those  whose  presence  there  rea- 
sonably might  be  anticipated.— Hodges  y.  Erie 
R.  Co.,  498. 

<S=>327(7)  (U.S.C.CJ^.Ohio)  The  owner  and 
driver  of  a  motor  truck  along  a  good  road,  so 
that  the  truck  was  not  noisy,  in  approadiing  a 
single-track  railroad  crossing,  was  not  required 
as  a  matter  of  law  to  stop  to  avoid  the  implica- 
tion of  negligence  contributing  to  his  injuries, 
when  struck  by  a  special  train  running  at  an 
unusual  time;  the  view  not  being  so  obstructed 
ns  to  require  plaintiff  to  stop. — Lake  Erie  & 
W.  R.  Co.  v.  Schneider,  625. 
iS=»344(3)  (U.S.C.C.A.Ohio)  Petition  against  a 
railroad  for  death  of  a  mother,  who  crawled 
under  a  freight  train  standing  on  a  track  where 
it  blocked  a  pathway  to  picnic  grounds,  in  an 
attempt  to  rescue  her  three-year  old  son,  who 
had  crawled  under  the  train  before  her,  held 
not  to  state  a  case  of  actionable  negligence  on 
the  railroad's  part— Hodges  y.  Ene  R.  Co., 
498. 

<8=>346(2)  (U.S.C.CJi.Ohio)  In  the  federal 
courts,  the  burden  to  prove  the  defense  of  con- 
tributory negligence  rests  upon  defendant  in  a 
suit  for  injuries  at  a  crossing.— Lake  Erie  A  W. 
R.  Co.  y.  Schneider,  625. 

(3=:»350(1)  (U.aC.C.A.Ohio)  In  an  action 
against  a  railroad  for  a  death  on  its  track  at  a 
crossing,  withdrawal  from  the  jury  of  the  ques- 
tion of  the  railroad's  negligence  held  erroneous, 
in  view  of  the  testimony. — Robbins  y.  Pennsyl- 
vania Co.,  621. 

<S=>350(1)  (U.S.C.CJi.Ohio)  In  an  action 
against  a  railroad  for  injuries  to  a  motor  truck 
owner  and  driver  at  a  crossing,  questions  of  the 
railroad's  negligence  and  its  effect  in  producing 
the  accident  held  for  the  jury. — ^Lake  Erie  A 
W.  R.  Co.  v.  Schneider,  625. 
iS=»350(13)  (U.aC.CA.Ohio)  In  an  action 
against  a  railroad  for  a  death  on  its  track, 
question  of  decedent's  contributory  negligence 
held  for  the  jury.— Robbins  v.  Pennsylvania  CtK, 
(521. 

«S=>350(13)  (U.S.C.CA.Ohio)  In  an  action 
against  a  railroad  for  injuries  at  a  crossing  to 
the  owner  and  driver  of  a  motor  truck,  ques- 
tion of  plaintiff's  contributory  negligence  kdd 
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for  the  jury.— Lake  Eric  &  W.  K.  Co.  t. 
Schneider,  625. 

«=»350(14)  (U.S.C.C.A.Ohio)  A  three  year  old 
child  is  not  as  a  matter  of  law  guilty  of  negli- 
gence ih  passing  under  a  standing  freight  train, 
blocking  the  pathway  to  picnic  grounds  much 
used  by  children.— Hodges  v.  Erie  R.  Co.,  498. 
<^»350(31)  (U.S.C.C.A.Ohio)  It    is    not    ne^li- 

fence  per  se  for  a  mother  Toluntarfly  to  nsk 
er  own  life  in  attempting  to  rescue  her  child, 
who  had  crawled  under  a  standing  freight  train 
blocking  a  path  to  picnic  grounds.— Hodges  v. 
Erie  R.  Co.,  498. 

REAL  ACTIONS. 

See  Ejectment;   Partition. 


RECEIVERS. 

See  lis  Pendens,  ^=»24;  Property,  ^=»9:  Ven- 
dor and  Purchaser,  ^=»244. 

VI.  ACTIONS. 

^s>l78  (U.S.C.C.A.Tex.)  Lumber  company  held 
not  a  necessary  party  to  suit  ancillary  to  re- 
ceivership proceedings  by  receiver  of  oil  com- 
pany against  a  second  lumber  company  for  the 
timber  on  certain  land  as  to  which  the  first 
lumber  company  had  a  stumpage  contract, 
which  did  not  place  ownership  of  the  timber  in 
it.— Keith  Lumber  Co.  v.  Houston  Oil  Co.  of 
Texas,  213. 

Tn.  AccoinrmrG  and  oompbhsa- 

TION. 

^=>204  (U.S:C.C.A.Tex.)  Decree  discharging 
receivers  of  lumber  company  and  an  oil  com- 
pany, and  turning  their  properties  over  to  the 
companies  under  recited  terms,  did  not  de- 
stroy the  jurisdiction  of  the  court,  which  had 
previously  attached,  over  an  ancillary  suit  by 
the  receiver  of  the  oil  company  against  a  sec- 
ond lumber  company,  which  had  been  made  a 
party  to  the  receivership  suit  by  an  amended 
bill.— Keith  Lumber  Co.  v.  Houston  Oil  Co.  of 
Texas,  213. 

RECORDS. 

See  Appeal  and  Error,  «=»CS4-709,  758;  Bank- 
ruptcy, «=»188;  Courts,  <g=>29a;  Criminal 
Law,  <S=»1090;  Evidence,  «=>332,  342;  Ha- 
beas Corpus,  ^=:»25;  Poisons,  ^f=s>2;  Yen- 
dor  and  Purchaser,  ^=»242. 

RED  CROSS. 

See  Criminal  Law,  «=>683. 

REFERENCE. 

See  Bankrnptcy,  «s>223,  224,  230,  415,  467. 

REFORMATION  OF  INSTRUMENTS. 

See   Action,    ^=>68;     Insurance,    ^=»143. 

I.  RIGHT  OF  ACTION  AND  DEFENSEa 

«=»I6  (U.S.C.C.A.Okl.)  Where  both  parties  to 
a  deed  believed  that  the  grantor  owned  only  a 
one-half  interest  in  the  land,  and  the  grantee  in- 
formed the  grantor,  who  could  not  read  Eng- 
lish,  that   the  deed   conveyed   only   a  one-half 
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interest,  the  grantor  is  entitled  to  relief  against 
the  deed,  which  in  terms  conveyed  the  entire 
interest  in  the  land.— Barnett  v.  Kunkle,  38. 
^s>l7(l)  (U.S.C.C.A.Okl.)  A  mutual  misUkeas 
to  the  interest  of  the  grantor  in  the  land  is  a 
mistake  of  fact,  not  of  law,  though  induced  by  a 
mistaken  view  of  the  law.— Barnett  v.  Kunkle, 
38. 

«s»20  (U.S.C.CJL.Okl.)  Where  an  Indian,  who 
could  not  read  English,  mistakenly  believed 
that  he  had  only  a  one-half  interest  in  the  land 
conveyed,  and  was  confirmed  in  that  belief  by 
statements  of  the  grantee,  equity  will  grant 
relief  to  the  grantor  from  a  deed  conveying  the 
entire  estate.— Barnett  v.  Kunkle,  38. 

n.  PROCEEDINGS  AND  REUEF. 

€s»30  (U.S.C.CA.Mich.)  If  the  agent  of  a  bur- 
glary insurer  and  the  insurud  storekeeper  or  his 
agent  so  misunderstood  each  other  that  their 
minds  never  met  as  regards  the  extent  of  the 
store's  burglary  alarm  ^uipment,  or  if  agent  of 
insurer  through  mistake  or  designedly  misin- 
formed Insurer  as  to  extent  of  such  equipment, 
or  undertook  without  authority  to  waive  failure 
of  the  storekeeper  to  connect  his  safe  with  a 
burglary  alarm  system,  correction  of  the  policy 
as  issued  cannot  be  obtained  at  law,  but  must  be 
sought  in  equity,  after  which  the  actual  con- 
tract as  then  determined  can  be  enforced. — 
Prudential  Casualty  Co.  v.  Miller,  458. 

RELATION  BACK. 

See  Indians,  ^s>16. 

RELEASE. 

See  Bankruptcy,  ^=»165;  Courts,  ^=»264; 
Mortgages,  ^=925. 

REPORTS. 

See  Corporations,  ^=3>640;  Pleading,  ^s>34. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RIOT. 

See  Criminal  Law,  ^s>814. 

RISKS. 

See  Master  and  Servant,  ^s>204. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SAFETY  APPLIANCE  ACT. 

See  Commerce,  ^=»8,  27;  Master  and  Servant, 
<g=>lll,  2(M,  228. 

SALES. 

See  Bankruptcy,  ^=:»165,  340;  Banks  and 
Banking,  ^s»253;  Brokers,  4s»85;  Carriers, 
^=>25,  58,  71;  Champerty  and  Maintenance, 
^=»6;    Conspiracy,   ^=»48;    Contracts,    ^=» 
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116;  Corporations,  ^=»876.  542;  Estoppel, 
^s>68,  72;  Evidence,  ^=969;  Frauds,  Stat- 
ute of,  «=»115,  116;  Injunction,  «=s>34;  Pat- 
ents, ^=9288;  Payment,  ^=:»22;  Poisons,  ^s> 
4,  9;  Trade-Marks  and  Trade-Names,  ^=» 
100;    Vendor  and  Purchaser. 

n.   CON8TBUCTION     OF     CONTBACT. 

^s>54  (U.S.O.C.A.Cal.)  As  a  rule,  the  parties 
to  mercantile  agreements,  as  contracts  of  sale  be- 
tween dealers,  are  held  to  have  intended  to  make 
time  the  essence  of  the  contract.— Ackerman  v. 
Santa  Rosa-Vallejo  Tanning  Co.,  409. 
^=^54  (U.S.C.C.A.La.)  A  company  which  sold 
lumber  to  a  railroad,  contracting  to  supply  it 
"f.  o.  b.*'  its  rails,  had  the  right  to  accept  and 
act  on  a  practical  construction  of  the  contracts 
as  to  the  meaning  of  the  letters  by  the  railroad. 
— Brooks-Scanlon  Co.  ▼.  Illinois  Cent  R.  Co., 
819 

^=s>79  (n.S.C.CJLXa.)  Where  the  application 
of  the  tacts  to  the  expression  "f.  o.  b.."  used 
in  a  contract  of  sale,  was  a  matter  of  doubt 
and  controversy,  it  was  a  proper  subject  for  an 
understanding  between  the  parties,  and.  such 
an  understanding  having  been  reached,  it  was 
not  in  conflict  with  the  effect  of  the  letters, 
but  merely  defined  the  application  of  the  ex- 
pression.—Brooks-Scanlon  Co.  t.  Illinois  Cent. 
R.  Co.,  319. 

Where  a  company,  which  sold  lumber  to  a 
railroad  **f,  o.  b.^'  its  rails,  made  its  prices  with 
reference  to  the  railroad  s  practical  construc- 
tion of  the  contract,  in  relation  to  such  let- 
ters, by  pavment  of  the  lumber  company's  bill 
without  aeduction  of  payments  made  by  a  di- 
vision of  the  railroad,  and  such  construction 
was  followed  thereafter,  the  railroad  cannot 
recover  back  part  of  the  payments  made  on  the 
ground  that  the  construction  was  erroneous. 
—Id. 

^s>82g)  (XJ.S.C.CA.Cal.)  A  contract  for  the 
sale  01  leather  backs,  reading,  as  to  payment, 
**2%— 30  days  f.  o.  b.  Vallejo,"  required  pay- 
ment within  30  days  of  the  date  of  shipment 
from  the  seller's  tannery,  and,  if  paid  sooner, 
called  for  a  deduction  of  2  per  cent.— Ackerman 
V.  Santa  Rosa-Vallejo  Tanning  Co.,  409. 
«=»87(3)  (U.S.C.C.A.La.)  Evidence  held  to 
warrant  jury  in  finding  that  letters  "f.  o.  b." 
were  accepted  by  both  parties  as  referring 
alone  to  charges  connected  with  handling  and 
loading  the  sold  lumber  at  shipping  point,  and 
as  not  having  reference  to  charges  conditional 
in  character  and  the  existence  of  which  resulted 
from  the  subsequent  action  of  the  buyer  rail- 
road.—Brooks-Scanlon  Co.  V.  Illinois  Cent.  R. 
Co..  319. 

<g=»88  (U.S.C.C.A.La.)  In  a  railroad's  action  to 
recover  from  the  seller  an  excess,  paid  under  a 
contract  whereby  lumber  was  purchased  "f.  o. 
b."  its  rails,  issue  as  to  the  understanding  of 
the  parties  regarding  the  meaning  of  the  ex- 
pression "f.  o.  b."  held  for  the  jury  under  the 
evidence.— Brooks-Scanlon  Co.  v.  Illinois  Cent. 
R.  Co.,  319. 

^  In  an  action  by  a  railroad  to  recover  from  a 
lumber  company  alleged  overpayments  on  pur- 
chases of  lumber,  issue  of  estoppel  of  the  rail- 
road to  claim  any  overpayment,  on  the  ground 
that  it  bad  practically  construed  the  contracts 
between  the  parties,  held  to  be  submitted  to  the 
jury  for  determination.— Id. 


XV.   PERFOBMAHOE 
(O)    Delivery    amd 


OF    COMTKAC^. 
Aeeeptanee    of    Goods. 


^=»I74  (U.S.C.CA.CaI.)  Where  the  seller  of 
leather  backs  shipped  an  installment  in  accord- 
ance wtih  the  contract,  and  three  days  after 
payment  for  the  installment  was  dae  the  buyers 
announced  their  intention  to  continue  to  hold 
back  payment  until  the  order  was  completed, 
the  eeller  had  a  right  to  stand  on  the  terms  of 
the  contract  and  refuse  performance  until  the 
buyers  themselves  performed,  and  tiie  latter, 
having  failed  to  comply  with  the  terms  of  pay- 
ment, cannot  insist  the  seller  should  have  pro- 
ceeded and  completed  the  contract  in  the  man- 
ner specified.— Ackerman  v.  Santa  Rosa-Vallejo 
Tannmg  Co^.  409. 

^=>I79(4)  (tJ.S.O.C.A.CaL)  Delayed  acceptance 
by  the  buyers  of  goods  once  rejected  was  a  waiv- 
er of  defects  and  of  contract  requirements  as  to 
quality  of  the  merchandise.— Ackerman  ▼.  Santa 
Rosa-Vallejo  Tanning  Co.,  409. 

V.  OPERATION  AND  EFFECT. 
(A)  Transfer  of  Title  as  Betweea  Parties. 

«=»202(8)  (U.S.C.CJL.N.Y.)  An  apparently  un- 
restricted delivery  of  goods  sold  for  cash  pre- 
sumably waives  the  condition  that  payment  is 
necessary  to  pass  title.— In  re  Perpall,  104. 

The  seller  of  a  bond  did  not  waive  payment 
as  a  condition  precedent  to  passing  title,  where 
his  messenger  delivered  the  bond  to  a  broker 
and  another  messenger  according  to  the  usual 
business  custom,  called  to  receive  payment  a 
few  hours  later,  after  allowing  time  for  the 
broker  to  make  entries,  execute  a  check,  etc 
-Id. 

<S=>2I8V2  (U.S.C.C.A.N.Y.)  Evidence  that  the 
seller's  messenger  delivered  a  bond  to  a  broker, 
and  that  another  messenger  called  for  the  pur- 
chase price  within  a  few  hours  after  giving  the 
broker  time  to  make  the  check  according  to 
the  usual  business  custom,  kM  to  sustam  a 
finding  that  title  did  not  pass  until  payment— 
In  re  Perpall,  104. 

Whether  the  condition  that  payment  is  re- 
quired to  pass  title  to  goods  sold  has  been 
waived  is  a  jury  question,  especially  where  the 
rights  of  third  parties  have  not  intervened.— Id. 

TK.  CONDITIONAI.  8AI«E8. 

<&=»464  (U.S.C.CA.Ohio)  Gen.  Code  Ohio,  I 
8570,  imposes  a  limitation  only  on  the  right  of 
a  conditional  eeller  to  retake  the  property  on 
default,  and  was  not  intended  to  vitiate  the  con- 
tract, but  merely  to  protect  the  purchaser.— 
Burroughs  Adding  Macn.  Co.  ▼.  Dial,  531. 

Conditional  sale  contracts  are  valid  at  com- 
mon law,  and,  in  the  absence  of  an  Ohio  stat- 
ute declaring  such  contracts,  made  in  the  state, 
illegal,  or  declaring  it  an  offense  either  to  make 
or  attempt  to  enforce  such  conditional  contracts, 
except  under  circumstances  not  existing  in  th9 
present  case,  the  Circuit  Court  of  Appeals  can- 
not hold  that  such  an  Ohio  contract  la  illegal 
-Id. 

<&=>484  (U.S.C.CA.Ohio)  Where  it  does  not  ap- 
pear that  on  attempting  to  retake  possession  ol 
property  conditionally  sold,  or  otherwise,  the 
seller  had  violated  Qen.  Code  Ohio,  f  8570,  nor 
any  law  of  Ohio,  section  12464,  providing  that 
a  seller  who  violates  any  of  the  provisions  u 


